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RULES    AND    ORDERS. 


OBDEB   OF   COUBT. 
Allotment  of  Judges. 

There  having  been  an  Associate  Justice  of  thii*  court  appointed 
during  the  present  term,  it  is  ordered,  that  the  following  allotment 
be  made,  of  the  Chief  Justice  and  the  Associate  Justices  of  said 
Court,  among  the  Circuits,  agreeably  to  the  act  of  Congress  in  such 
case  made  and  provided;  and  that  such  allotment  be  entered  of 
record,  viz. : 

For  the  1st  Circuit — ^The  honorable  Joseph  Story. 

For  the  2d  Circuit — ^The  honorable  Samuel  Nelson. 

For  the  3d  Circuit — ^The  honorable . 

For  the  4th  Circuit — ^The  honorable  Roger  B.  Taney,  C.  J. 

For  the  5th  Circuit — ^The  honorable  John  MoKinley. 

For  the  6th  Circuit — ^The  honorable  James  M.  Wayne. 

For  the  7th  Circuit — The  honorable  John  McLean. 

For  the  8th  Cii'cuit — ^The  honorable  John  Catron. 

For  the  9th  Circuit — ^The  honorable  Peter  V.  Daniel. 

March  5th,  1845. 

NoTB,  by  the  Reporter. — The  honorable  Samuel  Nelson  produced  bis 
commission,  and  took  his  seat  upon  the  bench,  on  the  8d  of  March,  1845. 


ORDER   OF   COURT. 

Ordered,  That  the  Court  will  not  hear  arguments  on  Saturday 
(unless  for  special  cause  it  shall  order  to  the  contrai^y) ,  but  will 
devote  that  day  to  the  other  business  of  the  Court ;  and  that  on 
Friday  in  each  week,  during  the  sitting  of  the  Coui*t,  motions  in 
eases  not  required  by  the  rules  of  the  Court  to  be  put  on  the  docket, 
shall  be  entitled  to  preference,  if  such  motions  shall  be  made  before 
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the  Court  shall  have  entered  on  the  hearing  of  a  cause  upon  the 
docket;  and  the  rule  No.  34,  adopted  at  February  term,  1824,  be 
and  the  same  is  hereby  rescinded. 
Dec.  ^th. 


ORDER    OF    COURT. 

Ordkrkd,  That  no  printed  or  written  argument  l>e  hereafter  re- 
ceived, unless  the  same  shall  be  signed  by  an  attorney  or  counsellor 
of  this  Court. 


ORDER    OF    COURT. 

Ordkred,  That  printed  arguments,  under  the  40th  rule,  will  be 
received  hereafter,  and  at  the  present  teiin,  until  the  first  Monday 
in  February,  in  each  and  every  term,  while  the  Supreme  Court  con- 
tinues to  meet  on  the  first  Monday  in  December ;  and  that  the  49th 
rule  of  the  Court,  adopted  at  January  term,  1842,  be,  and  the  same 
is  hereby,  rescinded. 


RULES    OP    PRACTICE 


Op  the  Codbts  of  the  United  States  in  Causes  of  Admifaltt 
A]n>  Maritime  Jurisdiction  on  the  Instance  Side  of  the 
Court — in  pursuance  of  Act  of  the  28d  of  August,  1842. — 
Ch.  188. 


No  mesne  process  shall  issue  from  the  District  Court  in  any  civil 
cause  of  admiralty  and  maritime  jurisdiction,  until  the  libel  or  libel 
of  information  shall  be  filed  in  the  clerk's  oflSce,  from  which  such 
process  is  to  issue.  All  process  shall  be  served  by  the  marshal  or 
by  his  deputy,  or  where  he  or  they  are  interested,  by  some  discreet 
and  disinterested  person  appointed  by  the  court. 


In  suits  in  personam,  the  mesne  process  may  be  by  a  simple 
warrant  of  arrest  of  the  person  of  Uie  defendant  in  the  nature  of 
a  capias,  or  by  a  warrant  of  arrest  of  the  person  of  the  defendant 
with  a  clause  therein,  that  if  he  cannot  be  found,  to  attach  his 
goods  and  chattels  to  the  amount  sued  for,  or  if  such  property 
cannot  be  found,  to  attach  his  credits  and  effects  to  the  amount 
sued  for  in  the  hands  of  the  garnishees  named  therein ;  or,  by  a 
simple  monition  in  the  nature  of  a  summons  to  appear  and  answer 
to  the  suit,  as  the  libellant  shall,  in  his  libel  or  information,  pray 
for,  or  elect. 

m. 

In  all  suits  in  personam — where  a  simple  warrant  of  arrest  issues 
and  is  executed,  the  marshal  may  take  bail  with  8u£Bcient  sureties 
from  the  party  arrested  by  bond  or  stipulation,  upon  condition  that 
he  will  appear  in  the  suit  and  abide  by  all  orders  of  the  court,  inter- 
locutory or  final,  in  the  cause,  and  pay  the  money  awarded  by  the 
final  decree  rendered  there  in  the  court  to  which  the  process  is 
returnable  or  in  any  appellate  court.  And  upon  such  bond  or  stip- 
ulation, summary  process  of  execution  may  and  shall  be  issued 
against  the  principal  and  sureties  by  the  court  to  which  such  pro- 
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cess  is  returnable  to  enforce  the  final  decree  so  rendered,  or  upon 
appeal,  by  the  appellate  court. 

IV. 

In  all  suits  in  personam,  where  goods  and  chattels,  or  credits  and 
effects  are  attached  under  such  warrant  authorizing  the  same,  the 
attachment  may  be  dissolved  by  order  of  the  court  to  which  the 
same  warrant  is  returnable,  upon  the  defendant,  whose  property  is 
so  attached,  giving  a  bond  or  stipulation  with  sufficient  sureties  to 
abide  by  all  orders,  interlocutory  or  final,  of  the  court,  and  pay  the 
amount  awarded  by  the  final  decree  rendered  in  the  court  to  which 
the  process  is  returnable,  or  in  any  appellate  couit ;  and  upon  such 
bond  or  stipulation,  summary  process  of  execution  shall  and  may 
be  issued  against  the  principal  and  sureties  by  the  court  to  which 
such  warrant  is  returnable  to  enforce  the  final  decree  so  rendered, 
or  upon  appeal,  by  the  appellate  court. 

V. 

Bonds  or  stipulations  in  admiralty  suits  may  be  given  and  taken 
in  open  court,  or  at  chambers,  or.  before  any  commissioner  of  the 
court  who  is  authorized  by  the  court  to  take  affidavits  of  bail,  and 
depositions  in  cases  pending  before  the  court. 

VI. 

In  all  suits  in  personam,  where  bail  is  taken,  the  court  may,  upon 
motion  for  due  cause  shown,  reduce  the  amount  of  the  sum  con- 
tained in  the  bond  or  stipulation  therefor ;  and  in  all  cases  where  a 
bond  or  stipulation  is  taken  as  bail,  or  upon  dissolving  an  attach- 
ment of  property  as  aforesaid,  if  either  of  the  sureties  shall  become 
insolvent  pending  the  suit,  new  sureties  may  be  required  by  the 
order  of  the  court  to  be  given,  upon  motion  and  due  proof  thereof. 

vn. 

In  suits  in  personam,  no  warrant  of  arrest,  either  of  the  person 
or  property  of  the  defendant,  shall  issue  for  a  sum  exceeding  five 
hundred  dollars,  unless  by  the  special  order  of  the  court  upon  affi- 
davit or  other  proper  proof  showing  the  propriety  thereof. 

vrn. 

In  all  suits  in  rem  against  a  ship,  her  tackle,  sails,  apparel,  furni- 
ture, boats,  or  other  appurtenances,  if  such  tackle,  sails,  apparel, 
furniture,  boats  or  other  appurtenances  are  in  the  possession  or 
custody  of  any  third  person,  the  court  may,  after  a  due  monition 
to  such  third  person,  and  a  hearing  of  the  cause,  if  any,  why  the 
same  should  not  be  delivered  over,  award  and  decree  that  the  same 
be  delivered  into  the  custody  of  the  marshal  or  other  proper  officer, 
if  upon  the  hearing  the  same  is  required  by  law  and  justice. 
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IX. 

In  all  cases  of  seizure  and  in  other  suits  and  proceedings  in  rem, 
the  process,  unless  otherwise  provided  for  by  statute,  shall  be  by  a 
warrant  of  arrest  of  the  ship,  goods  or  other  thing  to  be  arrested, 
and  the  marshal  shall  thereupon  arrest  and  take  the  ship,  goods  or 
other  thing  into  his  possession  for  safe  custody ;  and  shall  cause 
public  notice  thereof  and  of  the  time  assigned  for  the  return  of 
such  process  and  the  hearing  of  the  cause  to  be  given  in  such  news- 
paper within  the  district  as  the  District  Court  shall  order,  and  if 
there  is  no  newspaper  published  therein,  then  in  such  other  public 
places  in  the  district  as  the  court  shall  direct. 

X. 

In  all  cases  where  any  goods  or  other  things  are  arrested,  if  the 
same  are  perishable,  or  are  liable  to  deterioration,  decay  or  injury 
by  being  detained  in  custody,  pending  the  suit,  the  coui*t  may,  upon 
the  application  of  either  party,  in  its  discretion  order  the  same,  or 
so  much  thereof  to  be  sold,  as  shall  be  perishable  or  liable  to  depre- 
ciation, decay  or  injury,  and  the  proceeds  or  so  much  thereof  as 
shall  be  a  full  security  to  satisfy  in  decree  to  be  brought  into  court, 
to  abide  the  event  of  the  suit ;  or  the  court  may,  upon  the  applica- 
tion of  the  claimant,  order  a  delivery  thereof  to  him  upon  a  due 
appraisement  to  be  had  under  its  direction,  either  upon  the  claim- 
ant's depositing  in  court  so  much  money  as  the  court  shall  order, 
or  upon  his  giving  a  stipulation  with  the  sureties  in  such  sum  as 
the  court  shall  direct  to  abide  by  and  pay  the  money  awarded  by 
the  final  decree  rendered  by  the  court  or  the  appellate  court,  if  any 
appeal  intervenes,  as  the  one  or  the  other  course  shall  be  ordered 
by  the  court. 

XI. 

In  like  manner  where  any  ship  ehall  be  arrested,  the  same  may, 
upon  the  application  of  the  claimant,  be  delivered  to  him  upon  a 
due  appraisement  to  be  had  under  the  direction  of  the  court,  upon 
the  claimant's  depositing  in  court  so  much  money  as  the  court  shall 
order,  or  upon  his  giving  a  stipulation  with  sureties  as  aforesaid ; 
and  if  the  claimant  shall  decline  any  such  application,  then  the 
court  may  in  its  discretion,  upon  the  application  of  either  party, 
upon  due  cause  shown,  order  a  sale  of  such  ship,  and  the  proceeds 
thereof  to  be  brought  into  court,  or  otherwise  disposed  of  as  it  may 
deem  most  for  the  benefit  of  all  concerned. 


In  all  suits  by  material  men  for  supplies  or  repairs  or  other  neces- 
aaries  for  a  foreign  ship  or  for  a  ship  in  a  foreign  port,  the  libellant 
may  proceed  against  the  ship  and  freight  in  rem,  or  against  the 
master  or  the  owner  alone  in  personam.  And  the  like  proceeding 
in  rem  shall  apply  to  oases  of  domestic  ships,  where  by  the  local 
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law  a  lien  is  given  to  material  men  for  supplies,  repairs,  or  ot%dr 
necessanes. 

xin. 

In  all  salts  for  mariners'  wa^pes,  the  libellant  may  proceed  against 
the  ship,  freight,  and  master,  or  against  the  ship  ana  freight,  or 
against  the  owner  or  master  alone,  in  personam. 

XIV. 

In  all  suits  for  pilotage,  the  libellant  may  proceed  against  the  ship 
and  master,  or  against  the  ship,  or  against  the  owner  alone,  or  the 
master  alone,  in  personam. 

XV. 

In  all  salts  for  damage  by  collision  the  libellant  may  proceed 
against  the  ship  and  master,  or  against  the  ship  alone,  or  against 
the  master  or  the  owner  alone,  in  personam. 

XVI. 

In  all  soits  for  an  assault  or  beating  on  the  high  seas  or  else- 
where within  the  admiralty  and  maritime  jurisdiction,  the  suit  shall 
be  in  personam  only. 

XVII. 

In  all  suits  against  the  ship  or  freight  founded  apon  a  mere 
tnaritime  hypothecation,  either  express  or  implied,  of  the  master 
for  moneys  taken  up  in  a  foreign  port  for  supplies  or  repairs  or 
other  necessaries  for  the  voyage,  without  any  claim  of  marine  in- 
terest, the  libellant  may  proceed  either  in  rem  or  against  the  master 
or  the  owner  alone  in  personam. 

xvm. 

In  all  salts  on  bottomry  bonds,  properly  so  called,  the  suit  shall 
be  in  rem  only  against  the  property  hypothecated,  or  the  proceeds 
of  the  property  in  whosesoever  hands  the  same  may  be  found,  un- 
less the  master  has  without  aathority  given  the  bottomry  bond,  or 
by  his  fraud  or  miscondoet  has  avoided  the  same,  or  has  subtracted 
the  property,  or  anless  the  owner  has  by  his  own  misconduct  or 
wrong  lost  or  subtracted  the  property,  in  which  latter  oases  the  suit 
may  be  in  personam  against  the  wrong-doer. 


In  all  suits  for  salvage,  the  suit  may  be  in  rem  against  the  prop- 
erly saved,  or  the  proceeds  thereof,  or  in  personam  against  tbe 
party  at  whose  request  and  for  whose  benefit  the  salvage  amnm 
htm  beea  performed 
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In  all  petitory  or  possessory  suits  between  part  owners  or  adverse 
proprietors,  or  by  the  owners  of  a  ship  or  the  majority  thereof 
against  the  master  of  a  ship  for  the  ascertainment  of  the  title  and 
delivery  of  the  possession,  or  for  the  possession  only,  or  by  one  or 
more  part  owners  against  the  others  to  obtain  security  for  the  return 
of  the  ship  from  any  voyage  undertaken  without  their  consent,  w 
by  one  or  more  part  owners  against  the  others  to  obtain  possession 
of  the  ship  for  any  voyage  upon  giving  security  for  the  safe  return 
thereof,  the  process  shall  be  by  an  arrest  of  the  ship  and  by  a  mo- 
nition to  the  adverse  party  or  parties  to  appear  and  make  answer 
to  the  suit. 

XXI. 

In  all  cases  where  the  decree  is  for  the  payment  of  money,  the 
libellant  may,  at  his  election,  have  an  attachment  to  compel  the 
defendant  to  perform  the  decree,  or  a  writ  of  execution  in  the 
nature  of  a  capias  and  of  a  fieri  facias,  commanding  the  marshal  or 
his  deputy  to  levy  the  amount  thereof  of  the  goods  and  chattels  of 
the  defendant,  and  for  want  thereof  to  arrest  his  body  to  answer 
the  exigency  of  the  execution.  In  all  other  cases  the  decree  may  be 
enforced  by  an  attachment  to  compel  the  defendant  to  perform  the 
decree ;  and  upon  such  attachment  the  defendant  may  be  arrested 
and  committed  to  prison  until  he  performs  the  decree,  or  is  other- 
wise discharged  by  law,  or  by  the  order  of  the  court. 

xxn. 

All  information  and  libels  of  information  upon  seizures  for  any 
breach  of  the  revenue  or  navigation  or  other  laws  of  the  United 
States,  shall  state  the  place  of  seizure,  whether  it  be  on  land  or  on 
the  high  seas,  or  on  navigable  waters  within  the  admiralty  and 
maritime  Jurisdiction  of  the  United  States ;  and  the  district  within 
which  the  property  is  brought  and  where  it  then  is.  The  informa- 
tion or  libel  of  information  shall  also  propound  in  distinct  articles 
the  matters  relied  on  as  grounds  or  causes  of  forfeiture,  and  aver 
the  same  to  be  contrary  to  the  form  of  the  statute  or  statutes  of 
the  United  States  in  such  case  provided,  as  the  case  may  require, 
and  shall  conclude  with  a  prayer  of  due  process  to  enforce  the 
forfeiture  and  to  give  notice  to  all  persons  concerned  in  interest  to 
appear  and  show  cause  at  the  return-day  of  the  process  why  the 
forfeiture  should  not  be  decreed. 

xxm. 

All  libels  in  instance  causes,  civil  or  maritime,  shall  state  the 
nature  of  the  cause,  as  for  example,  that  it  is  a  cause  civil  and 
maritime,  of  contract,  or  of  tort  or  damage,  or  of  salvage,  or  of 
possession,  or  otherwise,  as  the  case  may  be,  and  if  the  libel  be  in 
mn^  tkat  the  property  is  within  the  district;  and  if  in  personaiD, 
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the  names  and  occupations  and  places  of  residence  of  the  parties. 
The  libel  shall  also  propound  and  articulate  in  distinct  articles  the 
various  allegation  of  facts,  upon  which  the  libellant  relies  in  sup- 
port of  his  suit,  so  that  the  defendant  may  be  enabled  to  answer 
distinctly  and  separately  the  several  matters  contained  in  each 
article ;  and  it  shall  conclude  with  a  prayer  of  the  process  to  enforce 
his  rights  in  rem,  or  in  personam  (as  the  case  may  require) ,  and 
for  such  relief  and  redress  as  the  court  is  competent  to  give  in  the 
premises.  And  the  libellant  may  further  require  the  defendant  to 
answer  on  oath  all  interrogatories  propounded  by  hijn  touching  all 
and  singular  the  allegations  in  the  libel  at  the  clo9e  or  conclusion 
thereof. 

XXIV. 

In  all  informations  and  libels  in  causes  of  admiralty  and  mari- 
time jurisdiction,  amendments  in  matters  of  form  may  be  made  at 
any  time  on  motion  to  the  court  as  of  course.  And  new  counts 
may  be  filed  and  amendments  in  matters  of  substance  may  be  made 
upon  motion  at  any  time  before  the  final  decree  upon  such  terms  as 
the  court  shall  impose.  And  where  any  defect  of  form  is  set  down 
by  the  defendant  upon  special  exceptions,  and  is  allowed,  the  court 
may,  in  granting  leave  to  amend,  impose  terms  upon  the  libellant. 

XXV. 

In  all  cases  of  libels  in  personam,  the  court  may  in  its  discretion, 
upon  the  appearance  of  the  defendant,  where  no  bail  has  been  taken 
and  no  attachment  of  property  has  been  made  to  answer  the  exigency 
of  the  suit,  require  the  defendant  to  give  a  stipulation  with  sureties 
in  such  sum  as  the  court  shall  direct,  to  pay  all  costs  and  expenses, 
which  shall  be  awaided  against  him  in  the  suit  upon  the  final  adju- 
dication thereof,  or  by  any  intevlocutoiy  order  in  the  process  of 
the  suit. 

XXVI. 

In  suits  in  rem,  the  party  claiming  the  property  shall  verify  his 
claim  on  oath  or  solemn  affirmation,  stating  that  the  claimant,  by 
whom  or  on  whose  behalf  the  claim  is  made,  is  the  true  and  bond 
fide  owner,  and  that  no  other  person  is  the  owner  thereof.  And 
where  the  claim  is  put  in  by  an  agent  or  consignee,  he  shall  also 
make  oath,  that  he  is  duly  authorized  thereto  by  the  owner,  or  if 
the  property  be  at  the  time  of  the  arrest  in  the  possession  of  the 
master  of  a  ship,  that  he  is  the  lawful  bailee  thereof  for  the  owner. 
And  upon  putting  in  such  claim,  the  claimant  shall  file  a  stipulation 
with  sureties  in  such  sum  as  the  court  shall  direct,  for  the  payment 
of  all  costs  and  expenses  which  shall  be  awarded  against  him  by 
the  final  decree  of  the  court,  or  upon  an  appeal,  by  the  appellate 
court. 

xxvn. 

In  all  libels  in  causes  of  civil  and  maritime  jurisdiction,  whether 
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in  rem  or  in  personam,  the  answer  of  the  defendant  to  the  allega- 
tions in  the  libel  shall  be  on  oath  or  solemn  affirmation ;  and  the 
answer  shall  be  full  and  explicit  and  distinct  to  each  separate  article 
and  separate  allegation  in  the  libel,  in  the  same  order  as  numbered 
in  the  libel ;  and  shall  also  answer  in  like  manner  each  interrogatory 
propounded  at  the  close  of  the  libel. 

xxvin. 

The  libellant  may  except  to  the  sufficiency  or  fullness  or  distinct- 
ness or  relevancy  of  the  answer  to  the  articles  and  interrogatories 
in  the  libel ;  and  if  the  court  shall  adjudge  the  same  exceptions  or 
any  of  them  to  be  good  and  valid,  the  court  shall  order  the  defend- 
ant forthwith  within  such  time  as  the  court  shall  direct,  to  answer 
the  same,  and  may  further  order  the  defendant  to  pay  such  costs  as 
the  coort  shall  adjudge  reasonable. 

XXIX. 

If  the  defendant  shall  omit  or  refuse  to  make  due  answer  to  the 
libel  upon  the  return-day  of  the  process  or  other  day  assigned  by 
the  court,  the  court  shall  pronounce  him  to  be  in  contumacy  and 
default,  and  thereupon  the  libel  shall  be  adjudged  to  be  taken  pro 
confesso  against  him,  and  the  court  shall  proceed  to  hear  the  cause 
ex  parte  and  adjudge  therein  as  to  law  and  justice  shall  appertain. 
But  the  couit  may  in  its  discretion  set  aside  the  default,  and  upon 
the  application  of  the  defendant,  admit  him  to  make  answer  to  the 
libel  at  any  time  before  the  final  hearing  and  decree,  upon  his  pay- 
ment of  ail  the  costs  of  the  suit  up  to  the  time  of  granting  leave 
therefor. 

XXX. 

In  all  cases  where  the  defendant  answers,  but  does  not  answer 
fully  and  explicitly  and  distinctly  to  all  the  matters  in  any  article 
of  the  libel,  and  exception  is  taken  thereto  by  the  libellant,  and  the 
exception  is  allowed,  the  court  may,  by  attachment,  compel  the 
defendant  to  make  further  answer  thereto,  or  may  direct  the  matter 
of  the  exception  to  be  taken  pro  confesso  against  the  defendant  to 
the  full  purport  and  effect  of  the  article  to  which  it  purports  to 
answer,  and  as  if  no  answer  had  been  put  in  thereto. 

XXXI. 

The  defendant  may  object  by  his  answer  to  answer  any  allegation 
or  inten-ogatory  contained  in  the  libel  which  will  expose  him  to  any 
prosecution  or  punishment  for  a  crime,  or  for  any  penalty  or  any 
forfeiture  of  his  property  for  any  penal  offence. 

xxxn. 

The  defendant  shall  have  a  right  to  require  the  personal  answei 
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of  the  libellant  upon  oath  or  solemn  affirmatioa  to  any  interrogato* 
ries  which  he  may  at  the  close  of  his  answer  propound  to  the  libel- 
lant  touching  any  matters  charged  in  the  libel,  or  touching  any 
matter  of  defence  set  up  in  the  answer,  subject  to  the  like  excep- 
tion as  to  matters  which  shall  expose  the  libellant  to  any  prosecution 
or  punishment  or  forfeiture  as  is  provided  in  the  8 1st  Rule.  In 
default  of  due  answer  by  the  libellant  to  such  interrogatories  the 
court  may  adjudge  the  libellant  to  be  in  default  and  dismiss  the 
libel,  or  may  compel  his  answer  in  the  premises  by  attachment,  or 
take  the  subject-matter  of  the  interrogatory  pro  confesso  in  favor 
of  the  defendant,  as  the  court  in  its  discretion  shall  deem  most  fit 
to  promote  public  Justice. 


Where  either  the  libellant  or  the  defendant  is  out  of  the  country, 
or  unable  from  sickness  or  other  casualty  to  make  an  answer  to  any 
interrogatory  on  oath  or  solemn  aflSrmation  at  the  proper  time,  the 
court  may  in  its  discretion,  in  furtherance  of  the  due  administra- 
tion of  justice  dispense  therewith,  or  may  award  a  commission  to 
take  the  answer  of  the  defendant  when  and  as  soon  as  it  may  be 
practicable. 


If  any  third  person  shall  intervene  in  any  cause  of  admiralty  and 
maritime  jarisdiction  in  rem,  for  his  own  interest,  and  he  is  entitled, 
according  to  the  courae  of  admiralty  proceedings,  to  be  heard  for 
his  own  interest  therein,  he  shall  propound  the  matter  in  suitable 
allegations,  to  which  if  admitted  by  the  court,  the  other  party  or 
parties  in  the  suit  may  be  required  by  order  of  the  court  to  make 
dae  answer,  and  such  further  proceedings  shall  be  had  and  decree 
rendered  by  the  court  therein  as  to  law  and  justice  shall  appertain. 
But  every  such  intervenor  shall  be  required  upon  filing  his  allega- 
tions, to  give  a  stipulation  with  sureties  to  abide  by  the  final  decree 
rendered  in  the  cause,  and  to  pay  all  such  costs  and  expenses  and 
damages  as  shall  be  awarded  by  the  court  upon  the  final  decree, 
whether  it  is  rendered  in  the  original  or  appellate  court. 

XXXV. 

Stipulations  in  admiralty  and  maritime  suits  may  be  taken  in  open 
court,  or  by  the  propor  judge  at  chambers,  or  under  his  order,  by 
any  commissioner  of  the  court,  who  is  a  standing  commissioner  of 
the  court,  and  is  now  by  law  authorized  to  take  aflSdavits  of  bail, 
and  also  dei)Ositions  in  civil  causes  pending  in  the  courts  of  the 
United  States. 

XXXVI. 

Exception  may  be  taken  to  any  libel,  allegation  or  answer  for 
8ui  pl'isage,  irrelevancy,  impertinence  or  scandal,  and,  if  upon  refer- 
eiiQAi  to  a  master,  the  exception  shall  be  reported  to  be  so  objec- 
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ttonftMBf  and  allowed  by  the  oourt,  the  matter  shall  be  expunged  at 
the  cost  and  expense  of  the  party  in  whose  libel  or  answer  the  same 
is  found.  

xxxvn. 

In  cases  of  foreign  attachment,  the  garnishee  shaU  be  required 
to  answer  on  oath  or  solemn  affirmation ,  as  to  the  debts,  credits  or 
effects  of  the  defendant  in  his  hands,  and  to  such  interrogatories 
touching  the  same  as  may  be  propounded  by  the  libellant ;  and  if 
he  shall  refuse  or  neglect  so  to  do,  the  court  may  award  compulsory 
process  in  personam  against  him.  If  he  admit  any  debts,  credits 
or  effects,  the  same  shall  be  held  in  his  hands  liable  to  answer  the 
exigency  of  the  suit. 

xxxvin. 

In  cases  of  mariners'  wages,  or  bottomry,  or  salvage,  or  other 
proceedings  in  rem,  where  freight,  or  other  proceeds  of  property 
are  attached  to,  or  are  bound  by  the  suit,  which  are  in  the  hands  or 
possession  of  any  person,  the  court  may,  upon  due  application  by 
petition  of  the  party  interested,  require  the  party  charged  with  the 
possession  thereof  to  appear  and  show  cause,  why  the  same  should 
not  be  brought  into  court  to  answer  the  exigency  of  the  suit ;  and 
if  no  sufficient  cause  be  shewn,  the  court  may  order  the  same  to  be 
brought  into  court  to  answer  the  exigency  of  the  suit,  and  upon 
failure  of  the  party  to  comply  with  the  order,  may  award  an  attach- 
ment or  other  compulsive  process  to  compel  obedience  thereto. 

XXXIX. 

If  in  any  admiralty  suit,  the  libellant  shall  not  appear  and  prose* 
cute  his  suit  according  to  the  course  and  orders  of  the  court,  he 
shall  be  deemed  in  default  and  contumacy,  and  the  court  may,  upon 
the  application  of  the  defendant,  pronounce  the  suit  to  be  deserted, 
and  the  same  may  be  dismissed   with  costs. 

XL. 

The  court  may  in  its  discretion,  upon  the  motion  of  the  defen- 
dant and  the  payment  of  costs,  rescind  the  decree  in  any  suit  in 
which  on  account  of  his  contumacy  and  default  the  matter  of  the 
libel  shall  have  been  decreed  against  him,  and  grant  a  rehearing 
thereof,  at  any  time  within  ten  days  after  the  decree  has  been  en- 
tered, the  defendant  submitting  to  such  further  orders  and  terms  in 
the  premises  as  the  court  may  direct. 

XM. 

All  sales  of  property  under  any  decree  in  admiralty  shall  be  made 
by  the  marshal  or  his  deputy  or  other  proper  officer  assigned  by  the 
court,  where  the  marshal  is  a  party  in  interest,  in  pursuance  of  the 
orders  of  the  court  {  and  the  proceeds  thereof,  when  sold,  shall  bf 
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forthwith  paid  into  the  registry  of  the  court  by  the  offioer  nuddng 
the  sale,  to  be  disposed  of  by  the  oonrt  aooording  to  law. 

XLII. 

All  moneys  paid  into  the  registry  of  the  court  shall  be  deposited 
in  some  bank  designated  by  tiie  court,  and  shall  be  so  deposited  in 
the  name  of  the  court,  and  shall  not  be  drawn  out  except  by  a 
check  or  checks  signed  by  a  Judge  of  the  court  and  countersigned 
by  the  clerk,  stating  on  whose  account  and  for  whose  use  it  is 
drawn,  and  in  what  suit  and  out  of  what  fund  in  particular  it  is 
paid.  The  clerk  shall  keep  a  r^ular  book  containing  a  memoran- 
dum and  copy  of  all  the  checks  so  drawn  and  the  date  thereof. 

xun. 

Any  person  having  an  interest  in  any  proceeds  in  the  r^stry  of 
the  court,  shall  have  a  right  by  petition  and  summary  proceeding 
to  intervene  per  interesse  suo,  for  a  delivery  thereof  to  him ;  and 
upon  due  notice  to  the  adverse  parties,  if  any,  the  court  shall  and 
may  proceed  summarily  to  hear  and  decide  thereon,  and  to  decree 
therein  according  to  law  and  justice ;  and  if  such  petition  or  claim 
shall  be  deserted,  or  upon  a  hearing  be  dismissed,  the  court  may  in 
its  discretion  award  costs  against  the  petitioner  in  favor  of  the 
adverse  party. 

XLTir. 

In  cases  where  the  court  shall  deem  it  expedient  or  necessary  for 
the  purposes  of  Justice,  the  court  may  refer  any  matters  arising  in 
the  progress  of  the  suit  to  one  or  more  commissioners  to  be  ap- 
pointed by  the  court  to  hear  the  parties  and  make  report  therein. 
And  such  commissioner  or  commissioners  shall  have  and  possess  all 
the  powers  in  the  premises  which  are  usually  given  to  or  exercised 
by  masters  in  chancery  in  references  to  them,  including  the  power 
to  administer  oaths  to  and  examine  the  parties  and  witnesses  touch- 
ing the  premises. 

XLV. 

All  appeals  from  the  District  to  the  Cirouit  Court  must  be  made 
while  the  court  is  sitting,  or  within  such  other  period  as  shall  be 
designated  by  the  District  Court  by  its  general  rules,  or  by  an  order 
specially  made  in  the  particular  suit. 

XLVL 

In  all  cases  not  provided  for  by  the  foregoing  rules,  the  District 
and  Circuit  Courts  are  to  regulate  the  practice  of  the  said  courts 
respectively,  in  such  manner  as  they  shall  deem  most  expedient  for 
the  due  administration  of  Justice  in  suits  in  admiral^. 
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XLvn. 

These  rules  shall  be  in  foroe  in  all  the  Circuit  and  District  Courts 
of  the  Umted  States  from  and  after  the  first  day  of  September  next. 

It  is  Ordered  by  the  Court,  That  the  foregoing  Bules  be  and  they 
are  adopted  and  promulgated  as  Rules  for  the  regulation  and  goT- 
ernment  of  the  practice  of  the  Circuit  Courts  and  District  Courts  of 
the  United  States  in  suits  in  admiralty  on  the  instance  side  of  the 
courts.  And  that  the  reporter  of  the  court  do  cause  the  same  to 
be  published  in  the  next  yolnme  of  his  Reports ;  and  that  he  do 
cause  such  additional  copies  thereof  to  be  published  as  he  may 
deem  expedient  for  the  due  information  of  the  bar  and  bench  in  the 
respective  districts  and  droaits. 
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THE    DECISIONS 


OF  TUS 


SUPREME  COURT  OF  THE  UNITED  STATES 


▲T 


JANUARY  TERM,  1845. 


Andbbw  Aldbidqb  and  others,  Plaintiffs  in  Error  v. 

Nathaniel  F.  Williams. 

The  act  of  Congress  of  March  2d,  1833,  commonly  called  the  Compromise  Act, 
did  not,  prospectively,  repeal  all  duties  upon  imports  after  the  30th  of  June, 
1842.1 

Repealing  only  such  parts  of  previous  acts  as  were  inconsistent  with  itself,  it 
left  in  force,  after  the  30th  of  June,  1842,  the  same  duties  which  were  levied 
on  the  Ist  of  June,  1842. 

Duties  were  directed  by  the  act  of  1833  to  be  levied  according  to  a  home  valua- 
tion, ''under  such  regulations  as  may  be  prescribed  by  law."  This  phrase 
embraces  all  regulations  lawfully  existing  at  the  time  the  home  valuation 
went  into  operation,  whether  made  before  or  after  the  passage  of  the  act  of 
1833. 

And  the  regulations  established  in  the  7th  and  8th  sections  of  the  act  of  1832 
are  sufficient  for  the  correct  performance  of  the  duty. 

The  regulations  prescribed  by  the  Secretary  of  the  Treasunr,  under  a  power 
given  to  him  by  the  9th  section  of  the  act  of  1832,  are  also  ^*  regulations  pre- 
scribed by  law."*^ 

The  court,  in  construing  an  act,  will  not  consider  the  motives,  or  reasons,  or 
opinions,  expressed  by  individual  members  of  Congress,  in  debate,  but 
mil  look,  if  necessary,  to  the  public  history  of  the  times  in  which  it  was 
passed.' 

1  Cited.  United  States  v.  Walker,  In  construing  an  act  of  Congress  the 

22  How.,  311 ;  Fabbri  v.  Murphy y  5  Supreme  Court  of  California  refused 

Otto,  196.  to  refer  to  the  debate  of  Congress,  say- 

The  revenue  laws  as  modified  from  ing,  "we  have  not  felt  warranted  in 

time  to  time  are  always  construed  to-  resorting  to  the  report  or  debate  in 

eether.  WiUon  v.  Maxwell,  2  Blatchf.  Congress,  upon  the  passage  of  the  act 

316 ;  see   Thomson  v.  Maxwell,  Id.,  of  1§52,  to  ascertain  its  true  meaning 

385.  and  construction,  and  we  adopt  the  lan- 

^C'lTED.    United  States  v.  Hutton,  guage  of  Mr.  Chief  Justice  Taney,  in 

10 Den.,  272.  Aldridge  v.  William s,^^    McGanahon 

•Cited.     United  States  v.    Union  v.  Maxwell,  28  Cal.,  75 ;   Leene   v. 

PocWciJ.  «v,  1  Otto,  79.  Clark,  20  Cal.,  425;    Forest  v.  For- 
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This  case  was  brought  up  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  Maryland,  and 
involved  the  construction  of  the  act  of  Congress  of  March  2d, 
1833,  commonlv  called  the  Compromise  Act.  Williams  was 
the  collector  oi  the  port  of  Baltimore,  and  the  plaintiffs  in 
error  were  importing  merchants,  who  sued  to  recover  duties 
paid  under  protest. 

The  title  of  the  act  was  "  An  act  to  modify  the  act  of  the 
14ih  of  July,  1832,  and  all  other  acts  imposing  duties  on 
imports." 

The  1st  section  provided  that  from  and  after  the  81st  of 
December,  1833,  in  all  cases  where  duties  shall  exceed  twenty 
per  centum  on  the  value  thereof,  one-tenth  part  of  such  excess 
•ton  ^^^^^  ^®  deducted ;  from  and  after  the  31st  of  Decem- 
J  ber,  1835,  another  tenth  part ;  from  *and  after  the  3l8t 
of  Decemljer,  1837,  another  tenth  part ;  from  and  after  the 
81st  of  December,  1839,  another  tenth  part ;  from  and  after 
the  31st  of  December,  1841,  one-half  of  the  residue  of  such 
excess  shall  be  deducted ;  and  from  and  after  the  30th  of  June, 
1842,  the  other  half  thereof  shall  be  deducted. 

The  2d  section  raised  the  duty  upon  certain  woolens  from 
five  to  fifty  per  centum. 

The  3d  section  was  as  follows: 

"  That,  until  the  30th  day  of  June,  1842,  the  duties  imposed 
by  existing  laws,  as  modified  by  this  act,  shall  remain  and  con- 
tinue to  be  collected.     And  from  and  after  the  day  last  afore- 


estf  10  Barb.  (N.  Y.),  46;  Begina  v.  (N.  S.),  425;  Wilkinson  v.  LeUmd,  2 

Whittaker^  2  Carr  A  K.,  636.  Pet.,  627;    The  Pauliner  v.    United 

The  report  of  a  committee  to  the  8tate8,*l Cn,nch,&2;  Bame8V,Mobilet 

Legislature  held  not  to  be  evidence  of  19  Ala.,  707;  People  v.  Utica  Ins  Co., 

the  will  of  both  houses  of  the  Legisla-  15  Johns.  (N.  Y.),  358,  SSOiHorton  v. 

tureand  of  the  executive.     Tameling  Mobile,^  Ala.,  608,  604;  Coleman  v. 

y.  United  States  Freehold  Land,  &c,  Do&Mns,  8 Ind.,  156;  Southwark  Bank 

Jo.,  2  Co\.,  411;  see  Master  v.  Lomax,  v.  Commonwealth,  26  Pa.  St.,    446; 

2  Myl.  &K.,  32;  Cameron  y.  Cameron,  Bex  v.  Hodnett,  IT.  R.,  96;  Greer  v. 

Id.,  289;  Salkeld  v.  Johnson  2. Com.  State,  54  Miss.,  378;  Henry  v.  Tilson, 

B.,  749,  766;  Martin  v.  Hemming,  24  17  Vt.,  479;  Sibley  v.  Smith,  2  Mich., 

L.  J.  Exch.,  3,  5;  s.  c.  18  Jur.,  1002,  486. 

1004.  '*  If  a  statute  is  not  clearly  worded, 

But  the  history  and  the  circumstan-  its  parliamentary  history  is  '  wisely  in- 

ces  under  which  the  statute  is  passed  admissible '  to  explain  it."    Begina  v. 

will  be  considered.    Hall  v.  Manches-  Hertford  College,  8  Q.  B.  D.,  6^,  707; 

ter,  39  Cal.,  295.  Barbot  v.  Allen,  7  Exch.,  609;  Bex  v. 

The   intention   must   be   gathered  London  Dock,  5  Ad.  A  E.,  168. 

''  from  the  language  used,  comparing  Nor  will  the  court  look  to  amend- 

It,  when  ambiguity  exists,  with  the  ments  and  alterations  made   In  the 

laws  ui>on  the  same  subject,  and  look-  committee.    Donegall  v.   Layard,  I 

Ing,  when  necessary,  to  the  public  his-  H.  L.  Cas.,  460,  465,  472,  473;  AUoT' 

tory  of  the  times  in  which  it   was  ney-General  v.  Sillem,  2  Hurlst.  A  C., 

passed."    Burton  v.  Burton,  20  How.  4S1,  521. 
(N.  Y.;,  Pr.  474;  s,  c.  3  Am.  L.  Keg. 
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said,  all  duties  upon  imports  shall  be  collected  in  ready  money; 
and  all  credits,  now  allowed  by  law,  in  the  payment  of  duties^ 
shall  be,  and  hereby  are,  abolished ;  and  Ruch  duties  shall  be 
laid  for  the  purpose  of  raising  such  revenue  as  may  be  neces- 
sary to  an  economical  administration  of  the  government ;  and 
from  and  after  the  day  last  aforesaid,  the  duties  required  to  be 
paid  by  law  on  goods,  wares,  and  merchandise,  shall  be  assessed 
upon  the  value  thereof  at  the  port  where  the  same  shall  be 
entered,  under  such  regulations  as  may  be  prescribed  by  law." 

The  4th  section  exempted  certain  articles  from  duty  during 
the  interval  between  the  81st  of  December,  1833,  and  the  80 tn 
of  June,  1842. 

The  5th  section  exempted  certain  articles  from  duty  after 
the  80th  of  June,  1842,  and  concluded  as  follows :  ^'  And  all 
imports  on  which  the  first  section  of  this  act  may  operate,  and 
all  articles  now  admitted  to  entry  free  from  duty,  or  paying  a 
less  rate  of  duty  than  twenty  per  centum,  ad  valorem,  berore 
the  said  30th  day  of  June,  1842,  from  and  after  that  day  may 
be  admitted  to  entry,  subject  to  such  duty,  not  exceeding 
twenty  per  centum,  ad  valorem,  as  shall  be  provided  for  by 
law." 

The  6th  and  last  section  was  as  follows : 

'*  That  so  much  of  the  act  of  the  14th  of  July,  1882,  or  of  any 
other  act  as  is  inconsistent  with  this  act,  shall  be,  and  the  same 
is  hereby  repealed :  Provided,  That  nothing  herein  contained 
shall  be  so  construed  as  to  prevent  the  passage,  prior  or  subse- 
quent to  the  said  30th  day  of  June,  1842,  of  any  act  or  acts, 
from  time  to  time,  that  may  be  necessary  to  detect,  prevent, 
or  punish  evasions  of  the  duties  on  imports  imposed  by  law,  nor 
to  prevent  the  passage  of  any  act  prior  to  the  30th  day  of  June, 
1842,  in  the  contingency  either  of  excess  or  deficiency  of  reve- 
nue, altering  the  rates  of  duties  on  articles  which,  by  the  afore- 
said act  of  14th  of  July,  1832,  are  subject  to  a  less  rate  of  duty 
than  twenty  per  centum,  ad  valorem,  in  such  manner  as  not  to 
exceed  that  rate,  and  so  as  to  adjust  the  revenue  to  either  of 
the  said  contingencies.'* 

The  statement  of  fEtcts  agreed  upon  in  the  court  below  was 
118  follows: —  P^^^ 

*"lnthi8  case  it  is  admitted  that,  on  the  20th  August,  L 
1842,  the  plaintiffs  in  this  cause  imported  into  the  port  of  Balti- 
more, from  Liverpool,  in  England,  a  large  quantity  of  goods, 
wares,  and  merchandise,  and  on  the  same  day  entered  the  same 
Ht  the  custom-house  in  the  port  of  Baltimore ;  that  the  follow- 
ing i»  a  true  entry  and  list  of  said  goods,  their  equality,  char- 
acter and  value. 
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(Here  followed  a  list  of  the  goods,  with  their  value,  amount- 
bg  to  «e8264  169.) 

Adjustment. 

Value  at  Baltimore  per  appraisement  .        -        -    $44,346  00 
20  per  cent. — ^am't  duties  paid  collector  under  protest    8,869  00 

Value  per  invoice,  £  str.  8254  16  0,  or        -        -    $36,651  00 
20  per  cent. 7,330  20 

Duty  per  home  valuation $  8,869  20 

Per  invoice  value 7,330  20 


$  1,539  00 


"  That,  on  their  entry,  the  defendant  exacted  and  required 
of  the  plaintiffs  to  pay,  as  and  for  duties  on  said  goods,  the 
sum  of  eight  thousand  eight  hundred  and  sixty-nine  dollars 
and  two  cents,  which  the  plaintiffs  first  refused  to  pay,  but  not 
being  able  to  get  their  goods  without  paying  the  same,  they 
did  pay  the  same  under  protest ;  that  the  value  of  the  goods, 
by  the  true  invoice  cost,  adding  freight  and  other  charges, 
was  thirty-six  thousand  six  hundred  and  fifty-one  dollars, 
($36,651 ;)  that  the  home  valuation  in  Baltimore,  as  fixed  by 
the  appraisers,  was  forty-four  thousand  three  hundred  and 
forty-six  dollars,  ($44,346 ;)  that  the  duties  upon  the  invoice 
cost  and  charges  would  have  been  seven  thousand  three  hun- 
dred and  thirty  dollars  and  twenty  cents  ($7,330.20). 

"  It  is  further  agreed,  that  the  duties,  so  collected  as  afore- 
said by  the  defendant,  were  exacted  under,  and  in  pursuance 
of,  orders  and  regulations  from  the  Treasury  Department  of 
the  government  of  the  United  States,  and  with  the  approba- 
tion, and  sanction,  and  direction  of  the  President  of  the  United 
States. 

'^  And  it  is  also  admitted,  that  the  amount  exacted  as  afore- 
said by  defendant  of  plaintiffs,  and  by  them  i)aid  him  as  afore- 
said, was  deposited  by  the  defendant  in  the  Merchants'  Bank 
of  Baltimore,  to  the  credit  of  the  Treasurer  of  the  United 
States,  on  the  29th  August,  1842. 

"  It  is  also  agreed,  that  the  court  may  infer,  from  the  facts 
hereinbefore  agreed  upon,  whatever  a  jury  might  infer. 

"  If,  upon  the  foregoing  statement  of  facts,  the  court  shall  be 

of  opinion  that  the  i)lain tiffs  are  entitled  to  recover  the  above 

•121     ®^™  ^^  eight  thousand  eight  hundred  and  sixty-nine  dol- 

J     lars  and  twenty  *cents,  (f  8,869  20)  or  any  part  thereof, 

then  judgmimt  to  be  entei^d  for  the  plaintiffs,  for  the  amount 

4 


w 


JANUARY   TERM,    1845.  12 

Aldridge  et  al.  v.  Williams. 

BO  determined  to  be  due,  with  interest ;  if  they  should  be  of 
opinion  that  the  plaintiffs  are  not  entitled  to  recover  at  all, 
then  judgment  to  be  entered  for  defendant. 

'*  It  is  further  agreed,  that  this  court  enter  up  a  judgment 
upon  the  aforegoing  case  stated,  for  the  defendant,  and  that 
the  plaintiffs  be  at  liberty  to  appeal,  or  prosecute  a  writ 
of  error  to  the  like  effect  and  purport,  as  if  the  above  facts 
were  stated  in  a  bill  of  exceptions,  and  judgment  rendered 
upon  them  for  the  defendant. 

"And  it  is  further  agreed,  that  either  party  shall  be  at 
liberty,  in  the  Supreme  Court,  to  raise  and  argue,  in  that 
court,  any  points  or  questions  which,  it  may  appear  to  that 
court,  could  be  raised  upon  the  aforegoing  facts. 

Reverdy  Johnson,  for  plaintiffs^ 
Z.  Collins  Lee,  U.  S.  Attorney^ 

29th  November,  1842. 

The  court  below  gave  judgment  for  the  defendant,  and 
a  writ  of  error  brought  the  proceedings  up  to  this  court. 

R.  Johnsan,  for  the  plaintiffs  in  error. 
Nelson,  attorney-general,  for  the  defendant. 

-B.  Johnson  made  three  points. 

1.  That  when  the  duties  were  exacted  of  the  plaintiff 
by  the  defendant,  there  was  no  law  imposing  any  duties  upon 
such  an  importation. 

2.  That  if  there  was,  there  was  no  law  authorizing  their 
being  levied  on  the  home  valuation,  and  that  the  plaintiff  is 
entitled  to  recover  the  difference  stated  in  the  record  of  $1589. 

3.  That  if  such  duties  were  in  whole,  or  in  part,  exacted 
without  law,  the  amount  may  be  recovered  in  an  action 
for  money  had  and  received,  upon  the  facts  of  this  case. 

He  said  that  the  judgment  below  was  pro  forma,  and  the 
question  raised  by  the  first  point  was  now  for  the  first  time 
Drought  before  any  court.  The  amount  in  all  the  cases  is  about 
a  million  and  a  half.  Before  1842,  all  duties  were  levied  upon 
foreign  valuation.  There  are  two  constructions  of  the  Consti- 
tution ;  one,  that  under  it,  there  is  a  power  to  collect  revenue 
for  the  sake  of  the  revenue  only ;  the  other,  for  protection. 
The  act  of  1833  was  a  compromise  between  these  two.  Each 
class  was  supposed  to  surrender  something.  The  law  was 
intended  to  terminate  at  a  certain  period,  viz.,  30th  June, 
1842,  and  the  question  is,  what  was  the  condition  of  the  reve- 
nue^ystem  after  that  day.  Was  there  any  law  to  impose 
duties?     We  say  not.     From  the  history  of  the  act  and  the 
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act  itself,  we  infer,  that  it  was  the  intention  of  its  framers  to 
leave  the  subject  wholly  to  Congress  after  1842.  The  former 
♦1  q-i  attorney-general  decided  otherwise,  and  gave  two  opin- 
J  ions ;  but,  upon  examining  them,  we  do  not  *find  that 
clearness  of  conviction  which  he  always  had  when  clearness 
was  attainable.  He  evidently  doubted  upon  the  subject.  The 
Secretary  of  the  Treasury  dmered  from  him  in  opinion.  The 
Committee  of  the  House  of  Representatives  reported  unani- 
mously that  there  was  no  authority  to  collect  duties  at  all 
after  the  30th  of  June,  1842.  What  is  the  construction  of  the 
act,  taken  by  itself,  apart  from  its  history  ?  The  title  is,  "  An 
act  to  modify,"  &c.,  showing  an  intention  to  change  the  entire 
system,  and  make  it  just  what  this  law  would  leave  it,  as  if  all 
other  acts  were  specially  repealed.  The  first  two  sections  pro- 
vide for  the  period  anterior  to  June,  1842,  without  saying 
what  shall  be  doxie  afterwards ;  the  third  says,  that,  until  that 
day,  other  laws,  as  modified  by  this  act,  shall  continue  in 
force.  Congress,  therefore,  was  not  content  with  leaving  the 
collection  of  duties  as  a  matter  of  inference,  but  gave  an 
explicit  direction  that  they  should  be  collected,  showing  its 
opinion  to  be  that  unless  there  was  an  express  authority 
granted  to  the  executive  power  to  collect  the  modified  duty, 
that  branch  of  the  government  would  not  have  it  all.  The 
remainder  of  the  section  applies  to  a  time  after  June,  1842, 
and  says  that  credits  shall  be  abolished.  But  upon  what  is 
the  payment  to  be  calculated,  or  how  much  is  it  to  be  ?  This 
part  of  the  act  is  silent.  '^  Duties  shall  be  laid  only  sufficient 
for  an  economical  administration  of  the  government."  But 
the  amount  wanted  from  year  to  year  can  only  be  determined 
when  the  year  comes,  and  could  not  be  foreseen  in  1838. 
There  is  a  constant  reference  in  the  act  to  the  discretion  of 
future  Congresses.  Who  was  always  to  decide  upon  the 
amount  which  would  be  consistent  with  an  economical  admin- 
istration? Not  the  executive,  nor  the  judiciary,  but  the 
framers  of  the  law  well  knew  that  Congress  alone  could  settle 
the  annually  recurring  question.  What  might  be  economy  at 
one  time,  might  not  at  another.  The  act  says  '^  such  duties 
shall  be  laid,  &c.,"  using  prospective  terms.  Again,  tiie 
phrase  "duties  required  to  be  paid  by  law,"  implies  that 
the  law  is  to  be  passed  thereafter.  So,  the  phrase,  "  shall  be 
assessed,  &c.,  under  such  regulations  as  may  be  prescribed  by 
law."  The  object  of  the  law  is  quite  apparent.  It  was  to 
give  quiet  to  the  country  for  nine  years,  and  then  the  govern- 
ment was  to  go  on  under  an  economical  administration,  the 
amount  of  expenditure  being  settled  by  the  then  Congress, 
Tbd  only  mode  of  assessing  the  duties  then  known,  was  to 
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take  the  foreign  valuation ;  but  frauds  were  practised  under 
that  method,  and  in  order  further  to  protect  domestic  indus- 
try, a  home  valuation  was  substituted.  But  as  this  would  be 
different  in  the  respective  cities,  the  mode  of  producing 
uniformity  was  left  to  the  legislative  and  not  the  executive 
power. 

The  4th  section  enlarges  the  list  of  free  articles. 

The  5th  provides  also  for  free  articles,  and  then  says  that 
*^all  imports,  &c.,  may  be  admitted  at  such  duty  as  shall 
be  provided  for  by  law."    Why  was  that  clause  put  in  ?     p<,i^^ 
The   previous  part  of  the  *law  substitutes  cash  for     ^ 
credit,  and  home  for  foreign  valuation.    Supposing  these  to  be 
positive  enactments,  what  does  the  clause  in  question  enact? 
Kg  one  knew  better  than   the  framers  of   the  law  that  it 
contained  nothing  which  could  be  enforced  by  the  judiciary. 
But  it  was  a  time  when  all  parties  united  for  great  objects ; 
and  though  they  knew  that  it  would  be  idle  to   attempt 
to  trammel  and  tie  up  future  Congresses,  yet  they  could  chalk 
out  a  broad  line,  and  rely  upon  the  same  patriotism  which  ani- 
mated them,  for  its  being  followed  out.     The  limit  was,  that 
only  such  an  amount  of  revenue  should  be  raised  as  was  nec- 
essary for  an  economical  administration  of  the  government, 
and  the  duties  were  to  be  collected  ^^  under  such  regulations  as 
may  be  prescribed  by  law."     Could  they  suppose,  when  they 
used  this  language,  that  the  regulations  already  existed  upon 
the  statute-book?    In  the  latter  part  of  this  section  it  is  said, 
that  importations  may  be  admitted  upon  such  duties  not  ex- 
ceeding  twenty  per    cent,   "as  may  be  provided  by  law." 
What  does  the  government  say  ?    That  twenty  per  cent,  must 
be  paid,  and  the  discretion  as  to  a  lesser  amount  is  gone.    The 
result  of  the  argument  will  be,  that  the  free  articles  must  pay 
twenty  per  cent,  also,  because  the  government  says  this  is  the 
duty.    If  there  was  any  duty  at  all  after  June,  1842,  the 
executive  must  deduce  his  right  to  collect  it  from  the  5th  sec- 
tion, for  no  preceding  section  fixes  the  amount.     But  the  5th 
section  includes  more  articles  than  those  paying  upwards 
of  twenty  per  cen+.,  and  there  is  no  process  of  reasoning  by 
which  one  class  can  be  taken  out  and  the  other  left.    How, 
then,  are  free  articles  to  get  in?    The  act  shows  that  it  was  to 
be  done  by  subsequent  legislation.    But  if  any  articles  can  be 
considered  as  free,  by  the  operation  of  the  act  itself,  the  same 
reading  will  include  protected  articles,  and  bring  them  in  free 
also.    The  words  "as  shall  be  provided  for  by  law"  ride  over 
the  whole  section.    If  the  attorney-general  supposes  that  these 
words  mean  such:  regulations  as  the  executive  might  make 
under  prior  laws,  it  appean  to  me  that  he  confounds  the  mode 
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of  assessing  the  duty  with  the  power  to  assess  it.  The  opin- 
ion  of  the  hite  attorney-general  takes  this  ground.  Suppose 
there  was  a  prior  law  giving  to  the  Treasury  .Department  the 
power  of  making  regulations  for  ]the  collection  of  the  tax ;  this 
only  reaches  one  of  the  two  things  that  must  be  done,  viz., 
1st,  a  tax  is  to  be  imposed,  and,  2d,  the  mode  of  collecting  it 
is  to  be  pointed  out.  But  a  power  to  carry  out  the  second 
branch  of  the  proposition  does  not  give  to  the  executive  an 
authority  to  name  the  amount  of  the  tax  nor  the  articles  upon 
which  it  shall  be  levied.  The.  imposition  of  a  tax  is  a  high 
exercise  of  legislative  power,  and  Congress  could  not  vest  the 
executive  with  it.  The  act  states  twenty  per  cent,  as  a  maxi- 
mum, but,  within  that,  there  is  a  discretion  to  be  exercised  by 
Congress.  There  are  three  classes  of  articles  recognised  in 
the  bill ;  one  paying  more  than  twenty  per  cent,  duty,  one 
^^  f--^  less,  and  the  third  entirely  free.  Are  all  these  to  be 
J  taxed  *equally  with  twenty  per  cent.?  If  so,  the  lan- 
guage of  the  Ist  section  would  have  been  different  from  what 
it  is. 

2.  As  to  the  history  of  the  act,  derived  from  the  Journal  of 
the  Senate  and  Register  of  Debates. 

The  3d  section  now  has  the  "domestic  valuation  under 
regulations  to  be  prescribed  by  law."  It  was  so  in  the 
original  bill.     9  vol.  Reg.  Deb.  part  1,  pages  711 — 718. 

Mr.  Dickinson  proposed  to  strike  out  "by  law,"  and  insert 
"  the  Secretary  of  the  Treasury,  with  the  approbation  of  the 
President."  Mr.  Clay  said,  "  leave  it  to  a  future  Congress  to 
legislate  on  the  subject  of  the  amendment."  He  "doubted  the 
constitutional  power  to  leave  it  to  the  executive ; "  and  again, 
"  he  would  not  give  them  the  power,  for  if  they  were  opposed 
to  protection,"  &c. 

The  amendment  was  rejected  by  nearly  an  unanimous  vote. 
This  court  has  a  right  to  look  at  the  history  of  the  bill.  In 
the  discussion  of  the  power  to  create  a  Bank  of  the  United 
States,  the  history  of  the  country  has  constantly  been  referred 
to;  and  so,  with  regard  to  the  power  of  states  to  make 
insolvent  laws.  If  the  executive  had  the  power  now  con- 
tended for,  it  is  because  Congress  failed  to  keep  it  away  when 
it  intended  so  to  do.  If  the  ground  had  been  taken  during 
the  discussion  of  the  bill,  which  is  now  assumed  on  the  part 
of  the  government,  would  the  Senate  have  acted  as  they  did? 

2d  point.  If  we  are  not  entitled  to  the  whole,  we  are  to  the 
diife  'ence  between  the  home  and  foreign  valuation.  Suppose 
the  twenty  per  cent,  duty  is  to  stand ;  if  Congress  were  to 
regulate  the  mode  of  assessment,  and  there  is  no  law  pointing 
out  the  manner  of  adopting  the  home  valuation,  the  invoice 
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must  be  the  guide.  The  Secretary  of  the  Treasury  issued  two 
di£Ferent  regulations.  1.  That  the  appraisers  should  ascertain 
the  current  market  value  of  the  articles,  and  charge  twenty 
per  cent,  upon  it.  This,  of  course,  included  the  first  cost, 
duty,  charges,  and  profit.  All  these  enter  into  the  cash  value, 
and  a  duty  upon  the  aggregate  compelled  the  importer  to  pay  a 
duty  upon  the  very  duty  itself.  2.  The  Secretary  directed 
that  the  amount  of  duty  should  be  deducted  from  the  aggre- 
gate, and  twenty  per  cent,  charged  upon  the  residue.  This 
plan  might  or  might  not  have  been  just  to  the  government. 
The  Secretary  seems  to  have  found  so  much  difficulty  in  sup- 
plying the  want  of  legislation,  that  this  court  can  scarcely 
feel  itself  warranted  in  saying  that  legislation  existed. 

8d  point.  It  is  contended  by  the  other  side,  that,  even 
allowing  that  this  money  was  improperly  exacted,  an  action 
for  money  had  and  received  will  not  lie  against  the  collector. 
The  record  says  that  the  plaintiffs  could  not  get  their  goods 
without  paying,  and  did  accordingly  pay,  under  a  protest. 
This  protest  was  notice  to  the  collector  not  to  pay  over  to  the 
Treasury.  That  he  was  bound  to  pay  over,  begs  tBe  whole 
question ;  because,  if  the  government  had  no  right  to  exact  it, 
the  collector  was  only  an  ordinary  agent,  and  bound  by  the 
same  rules.  The  suit  was  brought  on  the  day  after  the  rm-ta 
money  *wa8  paid  over,  and  this  circumstance  is  thought  ^ 
by  the  opposite  counsel  to  make  a  difference,  and  to  free  the 
collector  from  responsibility.  But  if  the  pendency  of  a  suit 
would  protect  the  collector,  the  existence  oi  a  notice  would  do 
the  same  thing.  An  action  for  "  money  had  and  received  "  is 
the  proper  one  in  all  cases  like  this.  If  the  other  side  are 
right,  all  that  the  collector  has  to  do  is  to  pay  over  the  money 
immediately  to  the  Treasury,  and  we  must  then  fight  it 
out  with  the  government.  But  this  is  not  the  intention  of  the 
law.  The  moment  that  the  collector  received  our  money,  our 
right  of  action  commenced,  and  nothing  that  he  can  do  can 
divest  us  of  the  right  which  has  accrued. 

Nelson^  attorney-general,  for  defendant,  made  the  two  fol- 
io "jring  points : 

1.  That  the  amount  of  duties  as  aforesaid,  paid  by  the  plain- 
tifiBs  in  error,  upon  the  goods,  wares,  and  merchandise  imported 
by  them  into  the  port  of  Baltimore,  was  properly  demanded 
by  the  defendant  in  error,  under  the  provisions  of  the  act  of 
the  2d  of  March,  1833,  entitled  "  An  act  to  modify  the  act  of 
the  14th  of  July,  one  thousand  eight  hundred  and  thirty-two, 
and  all  other  acts  imposing  duties  on  imports." 

2.  That  even  assuming  the  same  to  have  been  demanded 
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without  authority  of  law,  the  action  for  money  had  and  re- 
ceived, institutea  by  the  plaintiffs  against  the  defendant  in 
error  in  the  court  below,  was  not  maintainable. 

The  first  proposition  involves  two  inquiries : 

1st.  Whether  any  duties  were  collectable  under  the  act  of 
the  2d  of  March,  1833? 

2d.  If  so  collectable,  by  what  rule  were  they  to  be  ascer- 
tained and  assessed  ? 

1st.  It  is  admitted  that  prior  to  the  act  of  March,  1888,  the 
goods  in  question  were  subject  to  a  duty  of  more  than  twenty 
per  cent.,  by  virtue  of  the  act  of  14th  July,  1832,  to  be  as- 
sessed according  to  the  rules  prescribed  by  that  act.  The 
Juestion  then  is,  bow  far  have  the  provisions  of  the  a<5t  of 
882  been  changed  by  that  of  1888  ?  All  are  familiar  with 
the  nature  and  cause  of  the  Compromise  Act.  It  bears  upon 
its  face  marks  of  a  friendly  spirit  between  the  advocates  of 
two  very  different  classes  of  opinions.  As  a  statute,  it  is  sin- 
gularly constructed.  It  states  political  propositions,  promises 
money,  prohibits  money,  but  enacts  few  things.     But  the  only 

Juestion  l)efore  us  is,  to  what  extent  has  it  changed  the  law  of 
882?    It  consists  of  six  sections,  the  2d  and  4th  of  which 
are  not  material  to  the  present  inquiry. 

The  1st  section  carries  out  the  purpose  indicated  in  the  pre- 
amble, and  provides  that  from  and  after  the  30th  of  June, 
1842,  a  duty  of  twenty  per  cent,  is  to  be  collected  upon  all 
*1 71  S^^^^  imported  into  the  United  States,  and  embraced 
-I  within  its  terms.  It  deals  only  with  the  *excess  above 
twenty  per  cent.,  and  provides  for  its  gradual  diminution ;  but 
the  duty,  then  existing,  of  twenty  per  cent.,  is  no  where  re- 

?ealed.  Reducing  it  to  twenty  is  not  repealing  the  twenty, 
'he  section  is  therefore  equivalent  to  a  fresh  and  positive 
enactment  that  a  duty  of  twenty  per  cent,  should  be  collected 
after  June,  1842.  But  it  is  thought  that  this  effect  of  the  1st 
section  is  controlled  by  the  subsequent  sections.  Let  us  ex- 
amine them  seriatim. 

The  8d  contains  five  distinct  propositions,  viz. : 

1.  That  until  the  80th  day  of  June,  1842*,  the  duties  im- 
posed by  the  1st  section  shall  remain  and  continue  to  be  col- 
lected. 

2.  That  all  duties  thereafter  shall  be  collected  in  ready 
money,  and  all  credits  abolished. 

8.  That  all  duties  shall  be  laid  for  the  purpose  of  raising 
revenue  necessary  to  an  economical  administration  of  the 
government. 

4.  That  a  home  valuation  shall  be  adopted. 
10 
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5.  That  the  regulations  for  the  assessment  shall  be  providecl 
bj  law. 

It  is  said  that  the  first  of  these  propositions  limits  the  dura- 
tion of  the  act  to  80th  June,  1842,  and  then  repeals  it.  But 
it  is  merely  declaratory  of  the  existing  law,  and  provides  that 
the  mode  and  manner  of  collecting  the  duties  should  continue 
the  same  until  June,  1842,  when  a  new  mode  and  manner  of 
collection  was  to  be  pursued.  It  does  not  repeal  the  1st  sec- 
tion either  expressly  or  by  implication;  because,  if  such  had 
been  the  intention  of  the  legislature,  the  expressions  used 
would  have  been  co-extensive  with  those  of  the  1st  section ; 
and  the  language  of  the  1st  section  provides  for  the  state  of 
things  after  June,  1842,  whereas  that  of  the  clause  which  is 
said  to  repeal  it,  stops  short  at  that  day.  Besides,  the  pro- 
vision is  merely  afiirmative  in  regard  to  the  act  of  1832,  which 
was  in  its  terms  a  perpetual  act.  An  affirmative  provision 
never  repeals,' where  a  permanent  law  is  re-enacted  for  a  time. 
T.  Kaym.  397. 

2d  proposition.  This  clause  is  operative  by  the  mere  force 
of  its  terms — -propria  vigore.  It  establishes  the  system  of 
cash,  and  abolishes  credit  duties,  but  the  duties  upon  which  it 
is  to  operate  are  those  provided  for  in  the  1st  and  2d  sections. 
It  does  not  profess  to  change  them  in  amount,  but  merely  the 
mode  in  which  they  shall  be  paid ;  and  can  be  read  in  connec- 
tion with  the  1st  section  so  as  to  be  perfectly  consistent  with 
it,  except  that  it  repeals  the  credit  system. 

8d  proposition.  This  is  a  mere  declaration  or  promise  of 
what  should  be  done  by  future  legislatures— of  itself  inopera- 
tive. It  varies  no  duty ;  abolishes  none ;  establishes  none.  It 
therefore  leaves  the  1st  section  in  full  operation. 

4th  proposition.  This  establishes  a  principle  and  enacts  a 
law,  viz. :  that  the  duty  shall  be  calculated  on  the  value  of  the 

Sods  at  the  place  of  importation,  after  30th  of  June,  1842. 
\  effect  is  to  repeal  the  mode  of  ascertainment  provided  in 
the  act  of  1832.  It  was  a  strong  provision  for  the  pro-  r^^g 
taction  of  home  industry,  and  jeoparded  *the  bill.  But  ^ 
does  it  repeal  the  1st  section?  Or  does  it  not  rather  recognize 
the  continued  existence  of  the  duties  laid  in  that  section? 
The  duties  are  to  be  collected  in  cash.  What  duties?  Not 
those  thereafter  to  be  laid,  but  those  then  imposed. 

6th  proposition.  This  points  to  the  mode  in  which  such 
home  valuation  shall  be  established,  by  directing  that  the 
^*  regulations  shall  be  prescribed  by  law."  It  is  said  that 
the  existence  of  these  regulations  is  a  pre-requisite  to  the 
power  of  collecting.  Assuming  this  to  be  so,  what  would  be 
the  legal  effect  ?    Only  to  leave  the  duties  to  be  ascertained 
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as  they  were  by  the  act  of  1832.  If  this  clause  should  be- 
come inoperative  by  legislative  omission,  it  cannot  repeal  the 
other  provisions  of  the  act.  This  will  be  considered  more 
particularly  hereafter.  The  result  is,  that  the  third  section  of 
the  act,  when  analyzed  into  its  five  propositions,  modified  the 
act  of  1832  in  but  two  particulars,  viz. :  by  introducing  cash 
duties  and  a  home  valuation. 

The  4th  section,  as  has  already  been  stated,  can  have  no 
bearing  upon  the  question,  as  it  is  temporary  in  its  character. 

Let  us  proceed  to  the  5th  section  of  the  act.  Does  it  repeal 
the  1st  section  ?  It  provides  only  that  Congress  may  reduce 
the  whole  duties  below  twenty  per  cent.,  in  case  there  should 
be  a  redundancy  of  money  in  the  treasury,  or  raise  them  to 
twenty  upon  free  articles,  in  case  there  should  be  a  deficiency. 
How  is  this  inconsistent  with  the  1st  section  ?  It  made  no 
change  in  it,  but  only  reserves  a  power  which  existed  without 
such  reservation.  We  must  harmonize  these  sections,  if  pos- 
sible. The  rule  which  requires  us  to  do  so  is  so  well  known 
that  it  is  useless  to  cite  authorities  in  support  of  it.  A  reser- 
vation of  power  to  legislate  is  not  legislation.  It  would  be 
extraordinary  that  in  a  case  of  mutual  concession,  all  duties 
should  be  repealed,  and  the  manufacturing  interest  left  with- 
out any  protection  at  all. 

The  6th  section  provides  "  that  so  much  of  the  act  of  1832, 
or  of  any  other  act,  as  is  inconsistent  with  this  act,  is  hereby 
repealed." 

The  rate  of  duties  differing  from  the  act  of  1833 ;  the  credit 
on  duties ;  the  duties  on  articles  made  free  by  the  act  of  1 883, 
are  inconsistent  with  this  act,  and  necessarily  repealed  by  it. 
But  the  provisions  of  the  act  which  merely  contemplate  future 
legislation,  and  yet  enact  nothing  in  themselves,  such  as  that 
"duties  shall  be  laid  for  the  purpose  of  raising  necessary  rev- 
enue only ; "  that  goods  paying  less  than  twenty  per  cent,  ad 
valorem,  may  be  admitted  at  such  duty,  not  exceeding  twenty 

Eer  cent.,  as  may  be  provided  by  law ; "  that  "  the  duties  shall 
6  assessed  upon  the  value  thereof  at  the  port  of  entry,  under 
such  regulations  as  may  be  prescribed  by  law,"  (under  the 
assumption  before  stated,)  are  inconsistent  with  no  previously 
existing  law. 

A  promise  to  pass  a  law  to  change  the  rate  of  duty,  is  not 
inconsistent  with  an  existing  law,  so  as  to  repeal  it  before  the 
*191  promise  is  executed.  The  future  legislation  contem- 
■'  plated  has  not  been  had ;  *the  only  thing  done  is  by 
the  act  of  the  11th  of  September,  1841,  which  provided  that 
all  articles  imported  after  the  30th  of  September,  1841,  which 
12 
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paid  less  than  twenty  per  cent,  or  came  free,  should  be  subject 
to  a  duty  of  twenty  per  cent.,  with  certain  exceptions. 

Let  us  now  return  to  the  consideration  of  the  fourth  propo- 
sition of  the  3d  section,  respecting  the  home  valuation,  and 
inquire  whether  the  power  to  collect  duties  upon  it  did  not 
exist  under  the  acts  of  1882  and  1833,  notwithstanding  the 
omission  of  Congress  to  legislate  as  to  regulations. 

Omitting  the  qualification  of  the  clause,  was  it  not  suscepti- 
ble of  execution  under  the  act  of  1832  ? 

1.  The  7th  section  of  the  act  of  1832  contains  a  principle 
which  is  as  applicable  to  home  as  to  foreign  valuation.  It 
directs  the  actual  value  to  be  appraised  by  the  collector,  and 
provides  for  duties  then  or  thereafter  imposed.  Value  is  what 
a  thing  is  worth  in  the  market,  and  the  law  that  provides  for 
ascertaining  it  by  the  judgment  of  appraisers  in  one  place* 
lays  down  a  principle  by  which  it  may  be  ascertained  every- 
where. 

2.  By  the  15th  section  a  rule  of  ascertainment  is  prescribed 
by  adding  insurance. 

3.  But  supposing  these  sections  insufficient,  still  the  9th 
section  of  the  act  vests  the  Secretary  of  the  Treasury,  under 
the  direction  of  the  President,  with  power  to  prescribe  regula- 
tions, &c.  Doc.  261,  pp.  6,  7 ;  Executive  Doc,  27th  Cong.,  2d 
sess.,  vol.  6,  opinion  of  Mr.  Legard. 

But  suppose  that  regulations  by  Congress  were  necessary, 
instead  of  being  made  by  the  Secretary.  They  would  only  be 
directory  to  govern  the  officers  of  the  customs.  The  principle 
is  estabUshed  by  the  law.  Regulations  are  not  wanted  to  set- 
tle the  rights  of  merchants  or  the  amount  of  the  tax,  for  the 
amount  is  fixed  at  twenty  per  cent.,  and  this  court  decided  in 
Wood's  case  that  merchants  must  pay  the  amount  of  duty 
whether  the  custom-house  officers  acted  rightly  or  not.  The 
record  admits  that  twenty  per  cent,  was  fairly  paid  on  a  home 
valuation.  A  duty  thus  imposed  by  the  law  becomes  a  per- 
sonal debt.  13  Pet.,  493.  The  government  could  recover  the 
amount  although  the  officers  gave  up  the  goods  without  any 
bond;  and  money  thus  properly  paid  cannot  be  recovered  back. 
1  T.  R.,  286. 

But  it  has  been  said  that  the  statute  in  question  may  be 
explained  by  extrinsic  parol  evidence  of  the  meaning  of  the 
legislature  which  passed  it.  Now  I  hold,  1st,  That  vou  can- 
not look,  in  interpreting  an  act,  beyond  the  terms  of  the  act 
itself  and  the  particular  historical  circumstances  out  of  which 
it  grew,  and,  2d,  That  if  you  can,  the  evidence  which  has 
been  invoked  proves  nothing. 

As  to  the  first  proposition,  see  Dwarris  on  Statutes,  48 ;  16 

13 
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Johns.  (N.  Y.),  880,  895 ;  2  Pet,,  662 ;  1  Kent    Com.,  461  j 
*201     Opinions  of  Attorneys-General,  Mr.  Wirt's  opinion, 

*If  every  member  of  the  legislature  had  preferred  that  the 
regulations  under  the  act  of  1882  should  not  have  been  sanc- 
tioned by  that  of  1888,  it  would  not  have  been  effective  to  re- 
peal the  act  of  1882,  unless  they  had  expressed  their  wish  in  a 
legislative  form.  But  2d,  what  does  the  debate  prove  ?  Mr. 
Dickinson's  proposition  was  to  strike  out  the  paragraph  res- 
pecting a  future  law  and  insert  an  adoption  of  that  of 
1882.  Upon  what  principle  was  it  rejected?  Merely  because 
Congress  intended  to  reserve  the  power  instead  of  giving  it 
to  the  executive.  Even  supposing  that  you  knew  the  mean- 
ing of  the  Senate,  would  it  follow  that  the  House  of  Representa- 
tives understood  the  law  so  ?  At  page  715,  Mr.  Robbins  pro- 
posed an  amendment,  that  if  Congress  shov  td  omit  to  make  a 
regulation,  the  law  should  cease ;  and  thi&  was  rejected.  Mr. 
Wilkins,  in  his  speech,  said  that  the  law  was  not  to  be 
expounded  by  the  declaration  of  any  senator. 

But  suppose  I  am  wrong  in  all  this,  still  I  say  that  the  col- 
lector is  not  personally  responsible.  I  concede  that  if  an  agent 
exacts  money  illegally,  and  has  notice,  he  is  liable.  But  there 
is  a  distinction  between  voluntary  and  involuntary  payments. 
10  Pet.,  187 ;  18  Id.,  267.  These  cases  were  beiore  the  act 
of  1889,  and  under  them  Mr.  Hoyt  claimed  a  right  to  retain 
money  in  his  hands  to  meet  protests.  The  act  of  8d  March, 
1889,  was  passed  to  prevent  this  practice,  and  was  founded 
upon  Mr.  Grundy's  opinion,  reported  in  Opinions  of  Attorney- 
General,  p.  1287.  This  act  says  that  moneys  paid  to  collect- 
ors shall  not  be  held  by  them,  but  shall  be  placed  to  the  credit 
of  the  treasurer  of  the  United  States.  It  contains  two 
provisions. 

1.  That  the  collector  shall  pay  over  to  the  treasurer. 

2.  It  creates  a  remedy  for  the  party  by  authorizing  the  Sec- 
retary of  the  Treasury  to  draw  his  warrant  upon  the  treasurer 
for  the  amount  to  be  refunded.  How  can  an  importer,  since 
this  act,  bring  a  personal  action  against  the  collector?  This 
action  of  assumpsit  is  founded  on  an  implied  promise.  But 
will  the  law  imply  a  promise  in  the  face  of  the  act  of  1839, 
which  directs  all  moneys,  whether  received  properly  or  improp- 
erly by  the  collector,  to  be  paid  immediately  over  to  the  treas- 
urer? The  case  in  10  Pet.,  154,  sfinctioned  the  collector's 
retaining  money  if  it  is  paid  under  a  protest,  but  this  was  before 
the  act  of  1839.  If  he  had  given  a  bond  not  to  pay  it  over, 
the  bond  wjuld  have  been  void.     If  then  he  cannot  retain  the 
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money  without  violating  the  laws,  how  can  a  promise  to 
retain  it  be  implied  ? 

If  an  agent,  acting  in  the  execution  of  a  duty,  endorses  a 
bill,  he  is  not  personally  liable.  6  Price,  564.  Nor  will  a  suit 
lie  against  an  agent  who  pays  over.     4  Cow.  (N.  Y.),  456. 

And  a  case  in  Wheaton  carries  the  doctrine  further  still, 
that  an  officer  of  government  is  not  personally  responsible  for 
torts.    8  Wheat.,  246. 

*  Johnson^  in  reply  and  conclusion.  ^ 

Let  us  consider  in  the  first  place  the  point  just  raised,  viz., 

that  we  cannot  recover  because  the  collector  has  paid  the 

money  over  to  the  government.     We  say, 

1.  That  there  is  no  such  general  principle. 

2.  That  the  act  of  1839  did  not  establish  it. 

3.  That  if  it  did,  the  act  would  be  unconstitutional  and  void. 

1.  The  original  cases  establish  that  where  payment  has  been 
made  to  an  agent,  who  has  paid  it  over  without  notice,  the 
agent  is  not  responsible.  But  if  there  be  notice,  he  is.  10 
Pet.,  154 ;  13  Id.,  267 ;  8  Wheat.,  246 ;  4  Cow.  (N.  Y.),  456 
-^58 ;  9  Johns.  (N.  Y.),  201. 

2.  It  is  said,  however,  that  the  act  of  1839  has  changed  the 
law  in  this  respect.  It  is  probable  that  collectors  sometimes 
retained  too  much,  and  if  so,  the  act  was  right.  But  it  only 
makes  a  rule  between  the  government  and  its  officer,  without 
interfering  with  the  rights  of  the  merchant.  The  2d  section 
saySi  "paid  under  protest  against  the  rate  of  duty,"  but  does 
not  include  cases  in  which  it  is  alleged  that  there  is  no  duty  at 
all.  If  the  argument  on  the  other  side  be  correct,  there  can 
be  no  suit  at  all  against  any  collector,  and  the  President  has 
only  to  instruct  him  to  seize  upon  any  man's  goods  that  he 
chooses. 

3.  Would  such  a  law  be  constitutional  ? 

It  is  unnecessary  to  enlarge  upon  the  doctrines,  that  the  gov- 
ernment has  only  limited  powers,  and  that  its  fundamental 
principle  is,  the  sacredness  of  private  property,  which  is  not 
to  be  taken  without  law.  The  true  construction  of  the  act  of 
1889  must  be,  that  the  Secretary  of  the  Treasury  is  to  draw 
his  warrant  for  whatever  amount  may  be  recovered  against  the 
collector,  and  not,  that  he  is  vested  with  discretionary  power 
whether  to  refund  or  not.  It  would  not  be  justice  to  turn  a 
citizen  over  for  redress  to  the  very  government  which  has 
injured  him. 

But,  to  pursue  the  argument, 

1.  Were  we  bound  to  pay  any  thing  at  all? 

2.  If  so  how  much,  on  the  home  or  foreign  valuation? 

16 
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The  first  point  turns  on  the  act  of  March,  1883,  which  it  is 
desirable  to  construe  by  its  own  terms  only,  but  if  this  is  diflS- 
cult,  we  have  a  right  to  resort  to  its  history.  The  1st  section 
provides  for  reductions  until  June,  1842.  After  that  time,  was 
there  any  law  for  the  collection  of  duties  ?  We  say  not.  Up 
to  that  day  there  can  be  no  doubt  of  the  existence  of  a  duty, 
or  that  it  was  levied  on  the  foreign  valuation.  It  is  true,  that 
if  the  law  had  stopped  there,  the  duty  would  have  continued. 
But  that  is  not  all  the  law.  It  intended  to  provide  also  for  a 
time  subsequent  to  June,  1842,  in  some  particulars,  as  for 
example,  payment  in  ready  money  and  a  home  valuation. 
♦221  ®  ^^  section  says,  that  until  June,  1842,  the  duties 

J  shall  remain  *and  be  collected.  If  they  could  already 
be  collected  by  existing  laws,  these  words  are  superfluous.  It 
must  be  read  as  if  the  words  "  and  no  longer  "  were  inserted. 
After  June,  1842,  the  act  says,  that  only  such  an  amount  of 
revenue  shall  be  raised  as  is  necessary  for  an  economical 
administration  of  the  government.  Was  this  a  twenty  per 
cent,  duty?  Who  can  tell?  It  was  impossible  to  say,  nine 
years  in  advance,  what  sum  would  be  necessary.  It  was  to  be 
collected,  too,  in  a  different  mode :  a  home  valuation  was  intro- 
duced for  the  first  time.  The  act  of  1832  directed  appraisers 
to  ascertain  the  foreign  valuation.  It  is  said  by  tlie  other  side, 
that  it  is  easy  to  add  charges,  &c.,  and  then  you  ascertain  the 
home  valuation.  But  this  is  not  so,  because  the  value  at  home 
fluctuates  from  a  variety  of  causes.  There  is  a  great  difficulty 
in  carrying  out  this  principle  of  home  valuation*,  becf  use  the 
Constitution  requires  duties  to  be  uniform  in  all  the  ports. 
This  very  subject  was  the  great  objection  to  the  Compromise 
Act.  Ought  it  to  have  been  left  to  the  executive?  It  is  said, 
that  the  act  of  1832  had  so  referred  it.  But  not  so.  That 
act  only  authorized  the  executive  to  guard  against  fraud. 
Knowing  the  difficulty  of  executing  the  duty,  Congress  would 
not  have  so  left  it.  There  is  little  or  no  difference  between 
giving  the  executive  power  to  impose  a  tax,  and  power  to 
direct  the  mode  of  levying  it.  In  fact,  the  Secretary  of  the 
Treasury  issued  three  different  regulations  on  the  subject.  If 
previous  laws  gave  the  power  to  the  executive,  why  were  the 
words  inserted,  "  under  such  regulations  as  may  be  prescribed 
by  law."  Mr.  Legar^  says,  it  means,  "  may  or  may  not  be  pre- 
scribed;" and  that  "may"  is  not  im[)erative. 

The  4th  section  of  the  act  is  said  to  have  no  bearing  upon 
the  present  point;  but  I  do  not  so  consider  it.  It  provides  for 
free  articles  until  June,  1842;  after  that  time  they  fall  back 
into  their  former  class.  But  the  section  contemplates  fresh 
legislation,  when  it  says,  that  goods  shall  be  admitted  on  such 
16 
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terms  as  shall  be  prescribed  by  law.  Why  put  this  in,  unless 
it  was  thought  that  there  would  be  no  law,  unless  one  were 
passed?  The  last  part  of  the  3d  section  ought  to  be  read  as  if 
it  were  part  of  the  1st.  If  you  put  them  together  the  sense  is 
clear ;  and  their  meaning  is,  that  there  is  no  duty  after  1842, 
unless  by  the  passage  of  another  law. 

What  will  you  do  with  the  articles  enumerated  in  the  4th 
section  ?  After  1842,  they  must  go  back  to  their  former  class. 
But  this  would  interfere  with  the  basis  of  the  compromise. 
If  the  other  side  is  right,  these  articles  must  be  taxed  again, 
and,  not  being  included  within  the  1st  section,  might  be  taxed 
more  than  twenty  per.  cent.  But  this  was  not  the  meaning. 
The  compromise  act  was  more  like  a  treaty  of  peace  than  a 
law;  but  the  parties  could  not  see  as  far  as  1842.  One  thought 
that  free  trade,  and  the  other,  protection,  would  by  that  time 
be  the  settled  policy  of  the  country,  and  therefore  both  agreed 


in   referring  the  whole  matter  to  future  legislation. 
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They  intended  *to  lay  down  certain  general  rules,  which 
they  expected  to  have  a  commanding  influence. 

The  6th  section  was  not  in  the  bill  when  originally  reported. 
Why  was  it  put  in  ?  See  Mr.  Clay's  speech,  Reg.  Deb.,  vol. 
9,  part  1,  p.  463.  The  original  bill  provided,  that  after  1842, 
the  duty  should  be  twenty  per  cent.;  but  this  was  stricken 
out,  ana  a  clause  inserted,  that  Congress  should  provide,  &c. 
Temporary  systems  of  legislation  have  often  been  adopted. 

As  to  "  regulations  to  be  prescribed  by  law : " — The  debates 
show,  that  a  proposition  was  distinctly  made,  by  Mr.  Dickin- 
son, to  leave  them  to  the  executive,  and  rejected,  because  it 
was  doubted  whether  it  was  a  power  appropriate  to  the  execu- 
tive. The  action  of  the  27th  Congress  shows  its  opinion.  A 
bill  passed  with  much  unanimity  to  continue  duties,  but  failed 
to  become  a  law  in  consequence  of  one  controverted  point. 
But  the  message  of  the  President  admitted  that  a  law  was 
desirable.  Taxation  should  be  clearly  imposed  and  only  by 
law,  not  by  the  discretion  of  the  executive. 

Ought  the  duty  to  have  been  levied  on  a  home  valuation? — 
There  was  no  law  for  this,  even  if  the  Ist  section  continued  a 
duty  of  twenty  per  cent.  It  was  to  be  carried  out  under  regu- 
lations to  be  prescribed  by  law,  and  none  were  prescribed. 
The  friends  of  protection  refused  to  pass  the  law,  unless  a  home 
valuation  were  inserted,  and  they  were  unwilling  to  leave  the 
matter  to  the  executive,  because,  if  hostile  to  protection,  he 
might  destroy  it.  The  difference  in  this  small  invoice  is 
115,000. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court. 
Vol.  iu.— 2  17 
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This  Boit  comes  before  the  court  upon  a  case  stated,  and  is 
brought  here  by  writ  of  error  from  the  Circuit  Court  for  the 
district  of  Maryland. 

The  case  in  its  material  circumstances  is  this : 

On  the  20th  of  August,  1842,  the  plaintifib  in  error  imported 
into  the  port  of  Baltimore,  from  Liverpool,  certain  merchan- 
dise particularly  set  forth  in  the  record,  which,  at  the  port  of 
Baltimore,  was  of  the  value  of  944,846,  as  ascertained  by 
appraisement  at  the  custom-house.  Upon  these  goods  the 
deiendEmt  in  error,  who  was  at  that  time  the  collector,  acting 
in  pursuance  of  orders  and  regulations  made  by  the  Treasury 
Department  under  the  direction  of  the  President,  demanded 
for  duties  twenty  per  cent,  upon  the  value  so  ascertained; 
which  amount  was  paid  by  the  plaintifib  in  error  under  protest ; 
and  this  action  instituted  against  the  collector  for  the  purpose 
of  recovering  back  the  money.  There  are  some  other  circum- 
stances mentioned  in  the  case  stated,  but  in  the  view  which 
the  court  takes  of  the  subject  it  is  unnecessary  to  recapitulate 
them.  The  judgment  of  the  Circuit  Court  was  in  favor  of  the 
defendant. 

The  great  question  intended  to  be  tried  is,  whether,  under 
4104-1    the  act  of  Congress  of  March  2,  1888,  the  government 
-I    was  authorizea  to  ^collect  any  duties  upon  goods  im- 
ported after  the  80th  of  June,  1842,  without  the  aid  of  further 
le^lation  by  Congress  ? 

In  expounding  this  law,  the  judgment  of  the  court  cannot, 
in  any  degree,  be  influenced  by  the  construction  placed  upon 
it  by  individual  members  of  Congress  in  the  debate  which 
took  place  on  its  passage,  nor  by  the  motives  or  reasons 
assigned  by  them  for  supporting  or  opposing  amendments  that 
were  offered.  The  law  as  it  passed  is  the  will  of  the  majority 
of  both  houses,  and  the  only  mode  in  which  that  will  is 
spoken  is  in  the  act  itself ;  ana  we  must  gather  their  intention 
from  the  language  there  used,  comparing  it,  when  any  amln- 
euity  exists,  with  the  laws  upon  the  same  subject,  and  looking, 
if  necessary,  to  the  public  history  of  the  times  in  which  it  was 
passed. 

The  act  in  question  is  certainly  not  free  from  difficulty ; 
and  this  difficulty  arises  from  its  peculiar  character.  It  is 
commonly  called  the  Compromise  Act ;  and  upon  the  face  of 
it,  it  is  evident  that  something  was  intended  beyond  the  ordi- 
nary scope  of  legislation.  Provisions  are  introduced  in  rela- 
tion to  the  future  action  of  Congress  upon  the  tariff,  which 
can  only  be  accounted  for  by  regarding  the  act  as  a  compro- 
mise of  conflicting  opinions  on  that  subject,  whereby  a  certain 
scale  of  duties  was  fixed  upon  and  established  until  June  80, 
18 
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1842,  and  certain  leading  principles  agreed  upon,  by  which, 
after  that  time,  it  was  proposed  to  regulate  the  action  of  Con- 
gress, and  the  latter,  as  well  as  the  former,  inserted  in  the  law 
in  the  forms  of  legislation.  That  this  was  the  case  is  abund- 
antly manifested  by  several  clauses  in  the  act,  and  particularly 
in  the  6th  and  last  section,  which  provides  that  nothing  con- 
tained in  the  act  shall  be  construed  to  prevent  the  passage, 
prior  or  subsequent  to  the  80th  of  June,  1842,  of  laws  to  pre- 
vent and  punish  evasions  of  the  duties  imposed  by  law,  nor  to 
prevent  the  passage  of  any  act  prior  to  the  day  last  men- 
tioned, in  the  contingency  of  either  excess  or  deficiency  of 
the  revenue,  altering  the  rates  of  duties  on  articles  which, 
under  the  act  of  July  14, 1882,  were  subject  to  a  less  rate  of 
duty  than  twenty  per  cent.,  in  such  manner  as  not  to  exceed 
that  rate,  and  so  as  to  adjust  the  revenue  to  either  of  the 
aforesaid  contingencies.  Now  it  is  impossible  to  suppose  that 
Congress  could  nave  doubted  its  power  to  repeal,  or  modify 
afterwards,  the  duties  imposed  by  this  act,  in  such  manner  as 
the  public  exigencies  might  require,  or  its  power  to  pass  laws 
to  secure  the  collection  of  the  revenue,  and  to  punish  any  one 
who  might  attempt  to  evade  the  duties  imposed  by  an  act  of 
Congress.  If  there  had  been  nothing  in  this  law  out  of  the 
ordinary  course  of  legislative  action,  it  would  hardly  have 
been  deemed  necessary  to  encumber  it  with  these  reservations 
of  power,  which  nobody  doubted,  and  which  Congress  was 
continually  exercising,  upon  every  other  subject.  These  pro- 
visions strongly  mark  its  peculiar  character.  And  this  associ- 
ation of  positive  and  imperative  enactments,  with  agreements 
for  future  action,  has  perhaps  unavoidably  occasioned  some 
obscurity,  and,  as  to  some  oi  the  clauses,  made  it  diffi-  r-^^c 
cult  at  ^first  sight  to  say  whether  the  language  was  ^ 
mandatory,  or  merely  declared  the  principles  by  which  it  was 
proposed  that  the  le^slation  of  Congress  should  afterwards  be 
governed. 

Taking  this  view  of  its  general  character  and  objects,  the 
very  large  sum  ultimately  involved  in  the  controversy  makes 
it  the  duty  of  the  court  to  proceed  to  a  closer  and  more  care- 
ful examination  of  its  dirorent  provisions.  It  is  evidently 
supplementary  to  the  act  of  July  14, 1882,  and  repeals  only  so 
much  of  that  act,  and  of  other  previous  acts,  as  are  inconsist- 
ent with  it.  All  of  the  duties,  therefore,  imposed  by  the  act 
of  1832,  or  any  other  law,  and  all  the  rules  and  regulations 
provided  for  their  collection,  remain  in  full  force,  unless  they 
are  inconsistent  with  the  act  in  question. 

The  point  to  be  determined  then  is,  whether,  after  the  80th 
of  June,  1842,  the  collection  of  duties  imposed  by  the  act  of 
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1832,  or  by  any  other  law  as  modified  by  the  act  of  1833,  is 
inconsistent  with  the  last  mentioned  act.  In  other  words, 
whether  it  repeals  all  previous  laws  imposing  duties  after  the 
time  above  mentioned;  and  if  it  does  not,  whether  it  has 
failed  to  provide  the  necessary  rules  and  regulations  to  enable 
the  proper  oflScers  to  collect  them. 

The  1st  section  declares  that  all  duties  above  twenty  per 
cent,  ad  valorem,  imposed  by  the  act  of  1832,  or  any  previous 
laws,  shall  be  reduced  annually,  at  the  rate  therein  mentioned, 
until  the  31st  of  December,  1841 ;  and  that,  after  that  time, 
the  one-half  of  the  excess  above  twenty  per  cent,  shall  be 
deducted ;  and  from  and  after  the  30th  of  June,  1842,  the 
other  half  shall  be  deducted.  Here  the  section  stops ;  and  so 
far,  therefore,  from  repealing  the  whole  duties,  it  by  necessary 
implication  continues  a  duty  of  twenty  per  cent,  after  the 
30th  of  June,  1842;  for  the  direction  to  deduct  the  excess 
above  that  sum  presupposes  that  a  duty  to  that  amount  is 
imposed  and  to  be  collected.  The  language  used  is  equiva- 
lent to  a  positive  enactment,  that  from  and  after  the  30th  of 
June,  1842,  the  goods  therein  mentioned  shall  be  charged  with 
that  duty. 

The  2d  section  is  to  the  same  effect.  For  after  modifying 
the  duties  imposed  by  the  act  of  1832,  in  regard  to  the  arti- 
cles mentioned  in  that  section,  it  declares  that  these  duties  shaU 
be  liable  to  the  same  deductions  as  are  prescribed  in  the  1st 
section — that  is  to  say,  the  excess  over  twenty  per  cent, 
remaining  on  the  30th  of  June,  1842,  is  to  be  deducted ;  and 
consequently  very  clearly  implying  that  twenty  per  cent,  is  to 
be  charged  and  collected  after  that  period. 

The  3d  section  provides  that  the  duties  imposed  by  existing 
laws,  as  modified  by  that  act,  shall  remain  and  continue  to  be 
collected  until  the  30th  of  June,  1842 ;  that  after  that  time  all 
duties  shall  be  collected  in  ready  money ;  and  that  such  duties 
shall  be  laid  as  are  necessary  to  an  economical  administration 
of  the  government,  and  shall  be  assessed  upon  the  value  of 
the  goods  at  the  port  where  they  are  entered,  "  under  such 
regulations  as  may  be  prescribed  by  law." 
^oai  The  latter  words  of  this  section  relate  merely  to  the 
J  regulations  *by  which  the  duties  were  to  be  collected 
after  the  time  specified,  and  that  part  of  the  controversy  will 
be  hereafter  considered.  The  points  to  which  our  attention 
is  now  directed  is,  whether,  under  this  and  the  preceding  acts 
of  Congress,  any  duties  continue  to  be  imposed ;  in  other  words- 
whether  they  were  not  all  repealed  by  this  act  after  the  30i;ii 
of  June,  1842.  Certainly  the  provision  that  they  shall  be  paid 
in  cash,  and  assessed  upon  the  home  valuation,  is  no  repeal* 
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Can  the  provision,  that  such  duties  should  be  laid,  after  the 
time  above  mentioned,  as  were  .necessary  to  an  economical 
administration  of  the  government,  be  construed  to  repeal  all 
the  duties  existing  at  that  time  ?  We  think  not.  The  court 
are  not  authorized  to  decide  upon  the  amount  of  revenue 
necessary  to  an  economical  administration  of  the  government. 
It  is  a  question  for  the  legislature.  And  the  provision  in  this 
clause  of  the  section  addresses  itself  to  future  legislative 
bodies,  and  not  to  the  tribunals  and  officers  whose  duty  it  is 
to  carry  into  execution  the  laws  of  Congress.  And  we  should 
harjdly  be  justified,  by  any  rule  for  the  judicial  interpretation 
of  statutes,  in  pronouncing  terms  like  these  to  be  an  implied 
repeal  of  all  duties  after  the  time  specified,  when  that  con- 
struction would  make  the  law  inconsistent  with  itself,  by 
repealing,  in  the  3d  section,  the  duties  it  had  continued  in 
for(5e  in  the  1st  and  2d.  On  the  contrary,  the  true  judicial 
inference  would  rather  seem  to  be,  that  it  was  supposed,  at 
the  time  of  the  passage  of  the  act,  that  the  modified  duties 
remaining  imposed  on  the  30th  of  June,  1842,  might  produce 
the  proper  amount  of  revenue  to  be  levied  with  a  view  to  the 
economical  administration  of  the  government ;  but  leaving  it 
to  Congress,  when  the  time  arrived,  to  alter  and  modify  them 
in  the  manner  and  for  the  purposes  specified  in  this  act. 

The  4th  section  merely  provides  that  certain  enumerated 
articles  shall  be  admitted  to  entry  free  from  duty  from  Decem- 
ber 31st,  1833,  until  the  30th  of  June,  1842,  and  therefore 
contains  nothing  that  can  influence  the  decision  of  the  court. 

The  5th  section  declares  certain  articles  free  after  the  30th 
of  June,  1842,  and  then  provides,  that  all  imports  on  which 
the  1st  section  operates,  and  all  articles,  which  were  at  the 
time  of  the  passage  of  the  law  admitted  to  entry  free  from 
duty,  or  paying  a  less  rate  of  duty  than  twenty  per  cent,  ad 
valorem,  before  the  30th  day  of  June,  1842,  may  be  admitted 
to  entry  subject  to  such  duty,  not  exceeding  twenty  per  cent, 
as  shall  be  provided  for  by  law ;  and  this  section,  as  well  as 
the  third,  has  been  much  relied  on  in  opposition  to  the  duty 
claimed  by  the  government.  But  is  it  not  like  the  clause  in 
the  3d,  of  which  we  have  already  spoken,  the  language  of 
compromise  and  agreement,  and  addressed  to  those  who  should 
be  afterwards  called  upon  to  legislate  on  the  subject,  rather 
than  to  the  administrative  tribunals  and  officers  of  the  coun- 
try ?  It  reserves  to  Congress  the  right  to  reduce  the  duties 
continued  by  the  1st  section  below  twenty  per  cent. ;  to 
impose  duties  on  free  articles,  and  to  *rai8e  duties  r^a^ 
which  were  below  twenty  per  cent,  up  to  that  amount.  '• 
Yet  nobody  could  have  supposed  tliat  Congress  would  not 
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have  the  power  to  do  all  this,  if  it  thought  proper  to  exercise 
it,  without  any  reservation  of  this  description.  The  clause 
obviously  was  not  introduced  to  reserve  power,  but  with  a 
view  to  the  manner  in  which  it  should  afterwards  be  exercised. 
As  a  mere  question  of  power.  Congress  undoubtedly  had 
authority,  after  the  80th  June,  1842,  as  well  as  before,  to 
impose  any  duties  it  saw  fit  upon  the  articles  referred  to,  or 
upon  any  other  imports.  And  it  cannot  be  supposed  that  the 
dongress  of  1883  intended  to  restrict,  by  force  of  law,  the 
righto  of  a  future  Congress.  Yet  if  we  lose  sight  of  the  com- 
promise character  of  the  act,  and  treat  it  as  an  ordinary  act  of 
legislation,  we  should  be  bound  to  say,  from  the  language 
used,  that  the  Congress  of  1888  supposed  that  the  modidca^ 
tions  of  the  revenue  made  by  them  could  not  be  altered  by  a 
subsequent  legislature,  unless  the  right  to  do  so  was  expressly 
reserved.  No  one  would  think  of  placing  such  a  construc- 
tion upon  the  section  in  question ;  and  the  difficulty  is  removed 
when  we  look  at  it  in  what  we  doubt  not  is  its  true  light,  and 
regard  it  as  a  compromise  of  conflicting  opinions,  which  it  was 
believed  would  be  afterwards  respected,  when  it  had  thus  been 
solemnly  set  forth  in  a  law.  In  this  view  of  the  subject,  it  is 
not  repugnant  to  the  1st  and  2d  sections,  and  leaves  the  duties 
retained  by  them  in  full  force  after  the  80th  of  June,  1842, 
until  they  should  be  altered  by  subsequent  legislation. 

The  6th  and  last  section,  the  contents  of  which  have  been 
already  stated,  still  more  clearly  marks  the  character  of  the 
act;  and  upon  a  view  of  the  whole  law,  the  court  are  of 
opinion  that  the  duties  which  were  in  force  on  the  first  of 
July,  1842,  continued  in  force,  until  they  were  afterwards 
changed  by  act  of  Congress. 

This  brings  us  to  the  remaining  inquiry,  whether,  after  the 
80th  of  June,  1842,  there  were  any  regulations  in  force,  by 
which  the  officers  of  the  revenue  were  authorized  to  collect 
the  duties  which  had  not  been  repealed  by  the  act  of  1888 ; 
and  this  question  may  be  disposed  of  in  a  few  words,  as  it 
rests  altogether  upon  the  8d  section,  the  material  parts  of 
which  have  been  alreadv  stated. 

Before  the  passage  oi  the  act  of  1888,  there  was  certainly 
reflations  prescribed  by  law,  abundantly  sufficient  for  the 
collection  of  the  revenue.  The  clause  at  the  close  of  the  8d 
action,  which  directs  that  after  the  time  so  often  referred  to, 
the  duties  shall  be  assessed  upon  the  value  at  the  port  where 
the  goods  are  entered,  ^^  under  such  regulations  as  may  be  pre- 
scribed by  law,"  can  scarcely  be  considered  as  an  implied 
repeal  of  all  previous  regulations ;  for  it  does  not  confine  the 
regulations  spoken  of  to  such  as  might  afterwards  be  enacted, 
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but  uses  the  ordinaiy  legislative  language  appropriate  to  the 
subject,  which  naturally  and  evidently  embraces  all  regula- 
tions lawfully  existing  at  the  time  the  home  duties  went  into 
operation,  whether  made  before  or  afterwards.  They  r«oQ 
can,  by  *no  just  rule  of  construction,  be  held  to  repeal  '• 
pre-existing  ones,  nor  to  require  any  new  legislation  upon  the 
subject,  unless  it  should  turn  out  that  those  already  in  force 
were  insufficient  for  the  purpose. 

But  it  has  been  ur^ed  that  this  clause,  taken  in  connection 
with  the  new  rule  oi  home  valuation,  then  for  the  first  time 
established,  and  to  which  they  refer,  shows  that  new  regula- 
tions were  contemplated,  inasmuch  as  the  existing  legislation 
upon  that  subject  had  been  directed  altogether  to  the  value  at 
the  place  of  export.  This  argument  would  undoubtedly  be 
entitled  to  great  weight,  if  the  subsisting  rules  and  regula- 
tions could  not  be  applied  to  this  new  mode  of  assessing  the 
duties.  But  if  the  regulations  already  in  force  were  applica- 
ble to  this  new  state  of  things,  there  is  no  reason  for  con- 
cluding that  there  was  any  intention  to  repeal  them,  even 
although  it  should  appear  that  they  had  been  framed  with  a 
view  to  the  foreimi  value,  and  should  be  found  more  difficult 
of  execution,  ana  less  satisfactory  in  the  result,  when  applied 
to  the  value  at  the  port  of  entry. 

The  most  important  regulations  in  relation  to  this  part  of 
the  case  are  contained  in  me  7th,  8th  and  9th  sections  of  the 
act  of  July  14th,  1882.  It  is  true,  that  these  regulations 
point  to  the  value  of  the  goods  at  the  place  of  export ;  and 
many  of  the  powers  particularly  conferred  on  the  appraisers 
would  not  assist  them  in  ascertaining  the  value  at  the  place  of 
import,  and  could  not  be  used  for  that  purpose.  But  the  sub- 
stantial and  manifest  object  of  these  regulations  is  to  enable 
the  proper  officers  to  determine  the  amount,  upon  which  the 
rate  of  impost  fixed  by  law  is  chargeable ;  and  if  the  place, 
with  reference  to  which  the  valuation  is  to  be  made,  is 
changed,  it  does  not  by  any  means  follow,  that  the  powers 
before  given  to  the  officers,  and  the  duties  imposed  upon 
them,  are  not  still  to  be  exercised  and  performed  so  far  as  they 
are  applicable  to  the  new  state  of  things.  The  object  and 
intention  of  the  valuation  is  still  the  same.  It  is  to  execute 
the  law,  and  to  assess  and  collect  the  duty  prescribed.  Thus, 
for  example,  the  7th  section  of  the  act  of  1832  declares, 
amonff  other  things,  that  it  shall  be  the  duty  of  the  appraisers, 
and  of  every  person  acting  as  such,  by  all  reasonable  ways  or 
means  in  his  power,  to  ascertain,  estimate,  and  appraise  the 
true  and  actual  value  of  the  goods,  at  the  time  purchased  and 
the  place  from  which  they  were  imported.    The  place  of  valu- 
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ation  is  afterwards  changed  by  the  act  of  1883,  and  the  duty 
imposed  according  to  the  value  at  the  home  port.  It  would  be 
a  most  unreasonable  interpretation  of  the  law,  to  say,  that  the 
appraisers  must  still  go  through  the  ceremony  of  estimating 
the  value  at  the  foreign  port;  or,  that  the  mere  change  of 
place  repealed  the  authority  to  value  at  all.  In  both  cases  the 
only  object  of  the  appraisement  is  to  ascertain  the  sum  upon 
which  the  duty  is  to  be  calculated;  and  the  value  of  the 
*2Q1  goods  at  the  foreign  port,  or  at  the  home  port,  is  of  no 
^  importance  to  the  public  except  in  *8o  far  as  it  fixes 
the  sum  upon  which  the  collector  is  to  levy  the  rate  of  duty 
directed  by  law. 

The  9th  section  makes  it  the  duty  of  the  Secretary  of  the 
Treasury,  under  the  direction  of  the  President,  from  time  to 
time  to  establish  such  rules  and  regulations,  not  inconsistent 
with  the  laws  of  the  United  States,  as  the  President  shall 
think  proper,  to  secure  a  just,  faithful,  and  impartial  appraisal 
of  all  goods,  wares,  and  merchandises,  as  aforesaid  imported 
into  the  United  States,  and  just  and  proper  entries  of  such 
actual  value  thereof,  and  of  the  square  yards,  parcels,  or  other 
quantities,  as  the  case  may  require,  and  of  such  actual  value 
of  every  of  them ;  and  it  is  made  the  duty  of  the  Secretary  of 
the  Treasury  to  report  all  such  rules  and  regulations,  with  the 
reasons  therefor,  to  the  next  session  of  Congress.  It  is  very 
clear  that  any  regulations  within  the  authority  thus  given,  are 
regulations  prescribed  by  law.  And  although  this  section,  as 
well  as  the  others  before  mentioned,  undoubtedly  contemplated 
the  value  at  the  foreign  port,  yet  when  the  valuation  is  trans- 
ferred to  a  home  port,  it  was  still  the  duty  of  the  Secretary  of 
the  Treasury  to  frame  rules  and  regulations  to  ascertain  the 
value  upon  which  the  law  directed  that  the  duty  should  be 
assessed.  For  this  is  the  only  object  of  the  appraisement, 
and  the  only  purpose  for  which  rules  and  regulations  are  to 
be  fi-amed. 

Indeed,  when  it  is  evident  that  under  the  act  of  1888  cer- 
tain duties,  as  therein  modified,  were  continued  after  the  80th 
of  June,  1842,  it  would  scarcely  consist  with  judicial  duty,  to 
give  an  over-technical  construction  to  doubtful  words,  which 
would  make  the  legislature  inconsistent  with  itself,  by  im- 
posing a  duty  on  goods  imported,  and  at  the  same  time  repeal- 
ing all  laws  by  which  that  duty  could  be  collected.  For  it 
cannot  be  supposed  that  Congress,  in  one  and  the  same  law, 
could  so  have  intended ;  and  such  an  intention  ought  not  to 
be  implied,  unless  it  was  apparent  from  unequivocal  language. 
We  think  that  there  are  no  words  in  the  act  of  1888,  from 
which  such  a  design  can  fairly  be  inferred. 
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It  appears  from  the  case  stated,  that  the  goods  in  question 
were  subject  to  a  duty  of  twenty  per  cent,  under  the  1st  sec- 
tion of  the  last  mentioned  act ;  and  that  the  duties  in  this 
case  were  assessed  accordingly  upon  the  value  of  the  goods  at 
the  port  at  which  they  entered,  as  ascertained  and  appraised 
under  the  rules  and  regulations  established  by  the  Secretary 
of  the  Treasury  under  the  direction  of  the  President.  In  the 
opinion  of  the  court,  they  were  lawfully  assessed  and  col- 
lected, and  the  judgment  of  the  Circuit  Court  is  therefore 
affirmed. 

We  forbear  to  express  an  opinion  upon  the  construction  of 
the  act  of  1839,  which  was  argued  in  this  case,  because  it  is 
understood  that  other  cases  are  standing  for  argument,  in 
which  that  question  alone  is  involved ;  and  it  is  proper  to  give 
the  parties  an  opportunity  of  being  heard  before  the  point  is 
decided. 

♦Mr.  Justice  McLEAN.  t*^® 

The  decision  of  this  case  turns  upon  the  construction  of  the 
act  of  1883,  and  as  I  differ  from  the  opinion  of  a  majority  of 
the  judges,  I  will  state,  in  a  few  words,  my  views  upon  the 
subject. 

The  1st  section  of  the  act  provides,  that  ten  per  cent,  on 
the  existing  duties  shall  be  deducted  annually,  until  the  duties 
shall  be  reduced  to  twenty  per  cent. 

The  3d  section  declares,  "  that  until  the  30th  day  of  June, 
1842,  the  duties  imposed  by  existing  laws,  as  modified  by  this 
act,  shall  remain  and  continue  to  be  collected.  And  from  and 
after  the  day  last  aforesaid,  all  duties  upon  imports  shall  be 
collected  in  ready  money ;  and  all  credits  now  allowed  by  law, 
in  the  payment  of  duties,  shall  be,  and  are  hereby  abolished ; 
and  such  duties  shall  be  laid,  for  the  purpose  of  raising  such 
revenue  as  may  be  necessary  to  an  economical  administration 
of  the  government ;  and  from  and  after  the  day  last  aforesaid, 
the  duties  required  to  be  paid  by  law  on  goods,  wares,  and 
merchandise,  shall  be  assessed  upon  the  value  thereof,  at  the 
port  where  the  same  shall  be  entered,  under  such  regulations 
as  may  be  provided  by  law." 

The  above  sections  can  scarcely  be  misapprehended  by  any 
one.  The  1st  section  reduces  existing  duties,  in  a  time  and 
manner  stated,  to  twenty  per  cent.  And  the  3d  section  pro- 
vides, "  that  until  the  80th  of  June,  1842,  the  duties  imposed 
by  existing  laws,  as  modified  by  that  act,  shall  remain  and  con- 
tinue to  be  collected.  Now  the  inference  is  irresistible,  that 
after  the  above  date,  the  duties  shall  not  be  collected  under 
those  laws.    And  this  is  shown  conclusively  by  the  5th  seo- 
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tion,  which  provides,  that  all  imports  on  which  the  1st  section 
of  the  act  may  operate,  and  all  articles  then  admitted  to  entry 
free  from  duty,  or  paying  a  less  rate  of  duty  than  twenty  per 
centum  ad  valorem,  before  the  said  30th  day  of  June,  l&i2, 
from  and  after  that  day,  may  be  admitted  to  entry  subject  to 
such  duty,  not  exceeding  twenty  per  centum,  ad  valorem,  as 
shall  be  provided  by  law. 

Now,  these  are  not  terms  of  compromise,  but  of  enactment. 
After  the  day  specified,  the  law  declares,  that  the  duties  shall 
not  exceed  twenty  per  cent.  This,  like  all  other  laws,  was 
liable  to  be  repealed,  expressly  or  by  implication.  But  it  is 
law,  until  so  repealed.  The  duties  are  not  to  exceed  twenty 
per  cent.,  but  that  does  not  establish  them  at  twenty  per  cent. 

The  6th  section  of  the  act  repeals  all  laws  inconsistent  with 
it.  The  twenty  per  cent,  duties,  by  this  act,  were  to  be  con- 
tinued only  to  the  80th  of  July,  1842.  After  that,  by  the 
same  act,  the  duties  were  not  to  exceed  twenty  per  cent.  Here 
is  no  repugnancy  in  the  law,  because  the  one  provision  is  to 
cease  at  the  same  time  that  the  other  begins  to  operate.  It  is 
impossible  that  both  enactments  can  be  in  force  at  the  same 
time.  They  are  inconsistent  with  each  other.  The  one  pro- 
vision fixes  a  definite  amount  of  duties,  the  other  an  indefinite 
njo-i-i  amount.  Not  to  exceed  twenty  per  cent.,  is  not  twenty 
J  *per  cent.  To  give  effect  to  this  provision,  further 
legislation  was  necessary.  But,  is  it  the  less  binding  on  that 
account?  Can  it  be  disregarded  on  the  ground  that  it  was  a 
mere  matter  of  compromise?  It  has  the  form  and  solemnity 
of  law,  and  it  shows,  that  the  act  imposing  duties  expired  on 
the  80th  of  July,  1842. 

That  this  was  the  view  of  Congress,  is  manifest  from  the 
fact,  that  in  due  time  they  passed  an  act  regulating  the  duties, 
to  take  effect  from  the  above  date,  which  did  not  receive  the 
signature  of  the  executive.  But  this  is  no  reason  why  we,  by 
construction,  should  continue  in  force  a  law  which  Congress 
had  repealed.  After  the  above  date,  such  duties  were  to  be 
imposed  "  as  shall  be  provided  by  law."  Now,  this  language 
cannot  be  mistaken ;  and  it  is  inconsistent  with  the  idea,  that 
the  law  imposing  duties  prior  to  that  date,  should,  after  it, 
continue  in  force.  Such  a  construction  is  unwarranted  by  the 
8d  section  and  the  whole  tenor  of  the  act. 

It  is  not  for  this  court  to  determine,  whether  Congress,  in 
this  respect,  acted  wisely  or  unwisely ;  whether  their  motiv* 
was  to  compromise  great  and  conflicting  interests  or  not ;  but 
what  have  they  declared  to  be  law?  It  would  be  a  restriction 
on  the  legislative  power,  hitherto  unknown,  to  say,  that  Con* 
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gress  cannot  repeal  a  law,  unless  they  substitute  another  law 
in  its  place. 

If  the  duty  law  in  force  prior  to  the  80th  of  July,  1842,  be 
inconsistent  with  the  provisions  of  the  act  under  considera- 
tion, then  the  prior  law  is  repealed.  And  it  is  no  answer  to 
this  to  say,  that  the  prior  law,  in  its  modified  form,  is  in  force 
by  virtue  of  the  act  of  1838.  The  plain  and  unequivocal 
enactments  of  that  act  repudiate  such  an  inference.  In  its 
modified  form,  the  prior  law,  by  that  act,  expired  in  1842. 
And  after  that,  a  new  enactment,  in  my  judgment,  was  essen- 
tial, not  only  to  continue  duties  upon  foreign  merchandise,  but 
also  to  give  effect  to  all  the  important  provisions  of  the  act  of 
1888. 

The  8d  section,  after  July,  1842,  abolishes  all  credits  for 
duties,  and  requires  them  '^to  be  paid  in  ready  money;"  and 
it  further  provides,  "  that  duties  shall  be  laid  for  the  raising  of 
such  revenue  as  may  be  necessaiy  to  an  economical  adminis- 
tration of  the  government;"  and  that  the  duties  "required 
to  be  paid  by  law,"  "shall  be  assessed  upon  the  value  of  the 
goods  at  the  port  where  the  same  shall  be  entered,  under  such 
regulations  as  may  be  prescribed  by  law." 

Now,  every  one  of  these  provisions  was  adopted  with  refer- 
ence to  its  taking  effect  from,  and  after  the  80th  of  July,  1842. 
They  all  belong  to  the  same  class.  The  credit  for  duties  was 
to  be  then  abolished,  and  prompt  payment  required.  From 
and  after  that  day,  duties  were  to  be  laid  to  meet  the  expendi- 
ture of  an  economical  administration  of  the  government.  And 
after  that  day,  "the  duties  required  to  be  paid  by  law,"  were 
to  be  assessed  on  the  value  of  the  goods  at  the  port  of  entry ; 


and  this  assessment  is  required  to  be  made,  "  under  such 
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regulations  as  may  be  prescribed  by  law."  *These  pro- 
visions cannot,  by  any  known  rule  of  construction,  be  made 
to  refer  to  laws  or  regulations  existing  at  the  time  of  their 
enactment.  They  all  refer  to  the  future :  to  future  laws,  and 
regulations  prescribed  by  those  laws. 

The  existing  laws  made  no  provision  to  cany  into  effect  the 
changes  in  the  system,  introduced  by  the  act  of  1888.  Apprais- 
ers were  appointed  under  former  acts,  but  there  was  no  law  or 
regulation  as  to  the  home  valuation.  This  was  a  most  impor- 
tant matter,  under  the  new  system.  And  it  is  perceived,  from 
the  explicit  provision  of  the  act  of  1888,  that  Congress  did 
not  intend  to  leave  an  arrangement  of  so  much  importance  to 
the  discretion  of  the  Secretary  of  the  Tieasiuy  or  of  the  Presi- 
dent. They  declare,  that  the  duties  shall  be  assessed,  "  under 
such  regulations  as  may  be  prescribed  by  law."  This  is  not 
to  be  met  by  argument.    It  is  matter  of  law. 
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No  one  can  doubt,  that  laws  in  relation  to  duties,  not  incon- 
sistent with  the  act  of  1833,  may  be  considered  in  giving  a 
construction  to  that  act.  But  I  am  yet  to  learn,  that  such 
laws,  by  any  construction,  can  suspend  or  modify  the  positive 
enactments  of  the  act  of  1833.  Such  a  power  belongs  not  to 
the  executive  nor  the  judiciary,  but  to  Congress. 


<^«»» 


James   Barry,   Plaintiff  in  error,   v.   Hamilton  R. 

Gamble. 

Under  the  act  of  1815,  a  New  Madrid  certificate  could  be  located  upon  lands 
before  they  were  offered  at  public  sale  under  a  proclamation  of  the  President, 
or  even  surveyed  by  the  public  surveyor.^ 

The  act  of  1822  recognized  locations  of  this  kind,  although  they  disregarded 
the  sectional  lines  by  which  the  surveys  were  afterwards  made. 

Under  the  acts  of  1805,  1806,  and  1807,  it  was  necessary  to  file  the  evidences 
of  an  incomplete  claim  under  French  or  Spanish  authority,  which  bore  date 
anterior  to  the  1st  of  October,  1800,  as  well  as  those  which  were  dated  sub- 
sequent to  that  day;  and  in  case  of  neglect,  the  bar  provided  in  the  acts 
applied  to  both  classes.^ 

A  title  resting  on  a  permit  to  settle  and  warrant  of  survey,  dated  before  the  1st 
of  October,  1800,  without  any  settlement  or  survey  having  been  made,  was 
an  incomplete  title  and  within  these  acts.  ■ 

And  although  the  acts  of  1824  and  1828  removed  the  bar  as  it  respected  the 
United  States,  yet,  having  excepted  such  lands  as  had  been  sold  or  otherwise 
disposed  of  by  the  United  States,  and  saved  the  rights  or  title  of  adverse 
claimants,  these  acts  protected  a  new  Madrid  claim  which  had  been  located 
whilst  the  bar  continued.* 

1  Followed.    Mills  v.  Stoddard,  8  448;  Cahaune  v.  Lindell,  12  Mo.,  184; 

How.,  362.   Cited.  Leasieurv.  Price,  Gibson  v.   Chouteau^ %  heirs,  89  Mo., 

12  How.,  75.  536. 

A  sale  of  public  lands  by  the  execu-  ^  An  incomplete  claim  to  land  under 

tive  of  the  federal  government,  before  Spanish  authority,  was  admitted    in 

the  public  sui'veys,  is  void;  but  if  the  evidence  for  the  purpose  of  showing 

public  survey  is  regularly  made,  re-  that  Spain  had  arrested  a  title  to  the 

turned  and  approved,  the  sale  is  valid,  premises  in  controversy,  and  for  the 

even  though  the  survey  is  defective  or  purpose  of  laying  a  predicate,  from 

erroneous,  if  such  defect  does  not  ren-  which  it  was  presumed  that  the  de- 

der  the  identity  of  the  plot  uncertain  fendant  and  those  under  whom    he 

as  to  locality  or  quantity.    Hector  v.  claimed,  had  been  in  possession  for 

OaineSyl9  ATli.j*JO;  AsJiley  Y.  Rector,  twenty-one  years,  and  he  there  ac- 

20  Ark.,  350;  Gaines  v.  Hale,  2Q  Ark.,  quired  a  title  by  prescription;  even 

168;  Strother  v.  Lucas,  12  Pet.,  438;  though  the  evidence  of  title  had  not 

Steinback   v.    Moore,  30   Cal.,    498;  been  recorded  or  directed  by  the  acts 

Trimble  v.    Smith's  AdwW,   1   Tex.,  of  Congress  of  1805,  1806,  and  1807. 

790;  Warren  v.  Shuman,  5  Tex.,  441.  Doe  d.  Farmer's  Heirs  v.  Eslava,  11 

For  decisions  appertaining  to  the  Ala.,   1038  ;  Minturn  v.  Brower,  24 

New  Madrid  district,  see  LeHsienr  v.  Cal.,  644,  667. 

Price,  12  Mo.,  14.  S.  C.  12  How.,  74;  *  Applied.    Les  Bois  v.   Bramell, 

State  V.  Ham,  19  Mo.,  592,  (500  (simi-  4  How.,  458.    Cited.    Hot  Springs 

ler  statute);   Gray  v.  Givens,  2Q  Mo.,  Cases,  2  Otto,  712,713. 
291;  Batjnell  v.   Broderick,  13  Pet., 
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This  case  was  brought  up  from  the  Supreme  Court  of  Mis- 
souri, by  a  writ  of  error  issued  under  the  25th  section  of  the 
Judiciary  act  of  1789. 

It  was  an  ejectment  brought  by  Gamble,  the  defendant  in 
error,  against  Barry,  to  recover  possession  of  a  tract  of  land  in 
St.  Louis  county,  Missoiui.  p^oo 

*The  question  was  one  of  title.  Gamble,  the  plaintiff  '- 
below,  claimed  under  a  grant  issued  to  Baptiste  Lafleur  in 
conformity  with  the  New  Madrid  act  passed  in  1815,  and 
Barry,  under  the  title  of  Mackay,  which  was  before  the 
Supreme  Court  of  the  United  States  in  1836,  and  is  reported 
in  10  Pet.,  340.  In  the  court  below  the  parties  entered  an 
agreement  upon  record,  in  the  following  words : — "  It  is  agreed 
that  the  title  of  the  plaintiff  (Gamble)  to  the  land  in  the 
declaration  mentioned,  is  the  title  under  the  patent  issued  to 
Baptiste  Lafleur,  or  his  legal  representatives,  and  that  the  title 
of  the  defendant  (Barry)  is  the  title  under  the  confirmation  to 
the  legal  representatives  of  James  Mackay ;  and  if  it  shall  be 
adjudged  that  the  patent  is  a  better  title  than  the  confirmation, 
then  the  plaintiff  shall  recover  the  land  in  the  declaration 
mentioned ;  and  if  the  confirmation  shall  be  adjudged  the  bet- 
ter title,  then  the  defendant  shall  have  judgment." 

On  the  13th  of  September,  1799,  Mackay  presented  the  fol- 
lowing petition : 

"  To  Charles  Dehault  Delassus,  lieutenant-colonel  attached  to 

the  first  regiment  of  Louisiana,  and  commander-in-chief  of 

Upper  Louisiana. 

"James  Mackay,  commandant  at  St.  Andre,  of  Missouri, 
being  established  at  the  said  village  of  St.  Andre  on  the  bank 
of  the  Missouri,  but  having  the  intention  of  establishing  a  habi- 
tation in  the  neighborhood  of  Mr.  Papin,  between  St.  Louis 
and  the  river  Des  Peres,  he  prays  you  to  grant  him,  in  entire 
property,  800  arpents  of  land,  in  superfices,  bounded  on  the 
south  by  land  of  Mr.  Papin  and  Madame  (widow)  Chouteau; 
on  the  east  by  the  lands  of  the  common  field  of  Kiercereau, 
I'Anglois  TaiUon,  and  others,  at  the  Great  Marais;  on  the 
west  by  James  McDaniel ;  and  on  the  north  and  northeast  by 
the  land  of  Mr.  Chouteau  and  the  domain  of  the  king.  Know- 
ing the  zeal  and  fidelity  of  the  suppliant  in  the  service,  he 
hopes  this  grace  of  your  justice.  Ja^ies  Maokay. 

"  St.  Louis,  ISth  September,  1799." 

On  the  next  day,  the  following  order  was  issued. 

"/Sit.  Louis,  of  Illinois,  14^A  Sept,  1799. 
"  The  surveyor,  Don  Antonio  Soulard,  will  put  the  inter- 
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ested  party  in  possession  of  the  tract  of  land  which  he  solicitB 
by  his  memorial;  which  having  done,  he  shall  form  a  plati 
delivering  it  to  this  party,  and  a  certificate,  in  order  that  it 
may  serve  to  obtain  the  concession  and  title  in  form  from  the 
senior  intendent^eneral  of  these  provinces,  to  whom,  by  order 
of  his  majesty,  belongs  particularly  the  distributing  and  grant- 
ing of  every  class  of  vacant  lands. 

"  Chaeles  Dehault  Dblassus." 

In  January,  1800,  a  grant  was  made  to  Chouteau  for  the 

♦841     ^^^^  referred  to  in  the  preceding   papers.     This  cir- 

J     cumstance  is  commented  upon  by  the  Supreme  Court 

of  the  United  States  in  the  decision  upon  Mackay's  case,  10 

Pet.,  341. 

On  the  2d  of  March,  1806,  Congress  passed  an  act  "for 
ascertaining  and  adjusting  the  titles  and  claims  to  land  within 
the  territory  of  Orleans  and  the  district  of  Louisiana,"  the 
general  purport  of  which  was  to  recognize  all  existing  complete 
grants.  It  provided  for  the  appointment  of  three  persons  who 
should  examine,  and  decide  on,  all  claims  submitted  to  them 
and  report  the  result  to  the  Secretary  of  the  Treasury,  who  was 
directed  to  communicate  it  to  Congress.  It  further  provided 
that  all  papers  relating  to  claims  should  be  delivered  to  the 
register  or  recorder,  on  or  before  the  1st  of  March,  1806,  for 
the  purpose  of  being  recorded,  and  declared  that,  with  regard 
to  incomplete  titles,  any  person  who  should  neglect  to  deliver 
notice  of  his  claim  or  to  cause  the  written  evidence  of  it  to  be 
recorded,  should  lose  his  right,  and  his  claim  should  for  ever 
thereafter  be  barred. 

On  the  21st  of  April,  1806,  Congress  passed  an  act  supple- 
mentary to  the  above,  the  3d  section  of  which  extended  the 
time  for  filing  written  evidences  of  claims  to  the  1st  of  Janu- 
ary, 1807.  It  further  enacted  that  "  the  rights  of  such  per- 
sons as  should  neglect  so  doing,  within  the  time  then  limited, 
should  be  barred,  and  the  evidences  of  their  claims  never  after 
admitted  as  evidence." 

Neither  the  concession  or  claim  of  Mackay  was  presented  to, 
or  filed  with  the  recorder  or  board  of  commissioners,  under 
either  of  these  acts. 

On  the  17th  of  February,  1816,  Congress  passed  an  act 
''eolaring  that  any  person  or  persons  owning  lands  in  the 
county  of  New  Madrid,  in  the  Missouri  territory,  with  the  ex- 
tent the  said  county  had  on  the  10th  day  of  November,  1812, 
and  whose  lands  had  been  materially  injured  by  earthquakes, 
should  be  and  they  were  thereby  authorized  to  locate  the  lik^ 
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quantity  of  land  on  any  of  the  public  lands  of  9aid  territory, 
the  sale  of  which  was  authorized  by  law. 

On  the  80th  of  November,  1815,  a  certificate  was  issued  to 
Lafieur,  by  the  United  States  recorder,  Frederick  Bates,  au- 
thorizing him  to  locate  640  acres  on  any  of  the  public  land  of 
the  territory  of  Missouri,  the  sale  of  which  was  authorized 
by  law. 

On  the  7th  of  July,  1817,  Theodore  Hunt  filed  a  notice  of 
location  under  said  certificate,  with  the  surveyor-general. 
*  In  the  fall  of  1817,  (as  it  appeared  upon  the  trial  from  the 
deposition  of  Joseph  0.  Brown,  deputy  surveyor  of  the  United 
States,)  the  district  embracing  the  land  in  question  was  sur- 
veyed under  the  authority  of  the  United  States,  but  the  sur- 
vey was  not  closed  until  the  spring  of  1818.  The  impression 
of  the  witness  was,  that  the  return  of  the  surveyor  was  made 
to  the  general  land-office  in  1820. 

In  April,  1818,  the  survey  of  Hunt's  location  was  made  by 
the  said  Brown,  who  placed  it  in  township  No.  45  north,  range 
No.  6  and  7  east.  It  called  to  begin  at  the  north-east  r-^n^ 
corner  of  Papin's  *survey,  and  ran  round  several  courses  '• 
and  distances,  disregar<Ung  the  cardinal  points,  in  a  square 
form,  and  calling  for  the  lines  of  other  tracts  as  boundaries. 

On  the  26th  of  April,  1822,  Congress  passed  an  act,  direct- 
ing ^^that  the  locations  heretofore  made  of  warrants  issued 
under  the  act  of  the  15th  of  February,  1815,  (the  New  Madrid 
law,)  if  made  in  pursuance  of  the  provisions  of  that  act  in  other 
respects,  shall  be  perfected  into  grants,  in  like  manner  as  if 
they  had  conformed  to  the  sectional  or  quarter  sectional  lines 
of  the  public  surveys."  The  second  section  directed  that  those 
who  located  such  warrants  thereafter  should  conform  to  the 
sectional  and  quarter  sectional  lines  of  the  public  surveys,  as 
nearly  as  the  quantities  would  admit. 

On  the  18th  of  June,  1828,  the  President, of  the  United 
States  issued  a  proclamation,  directing  the  public  lands  in 
township  No.  45  north,  range  No.  6  and  7  east,  (amongst 
other  lands,)  to  be  sold  on  the  third  Monday  of  the  ensuing 
November.    These  ranges  included  the  land  in  controversy. 

On  the  20th  of  May,  1824,  Congress  passed  an  act  ^^  enabling 
the  claimants  to  lands  within  the  limits  of  the  state  of  Mis- 
souri and  territory  of  Arkansas  to  institute  proceedings  to  try 
the  validity  of  their  claims."  It  allowed  any  persons  claiming 
lands  under  old  concessions  or  surveys,  under  certain  circum- 
stances, to  present  a  petition  to  the  District  Court  of  the  state 
of  Missouri,  which  court  was  authorized  to  give  a  decree  in 
the  matter,  reviewable,  if  need  be,  by  the  Supreme  Court  of 
the  United  States.    The  5th  section  provided  that  a  claim  not 
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brouffht  befoi:e  the  District  Court  in  two  years,  or  not  prose- 
cuted to  final  judgment  in  three  years,  should  be  forever  barred 
both  at  law  and  in  equity.  The  eleventh  section  enacted, 
^^  that  if  in  any  case  it  should  so  happen  that  the  lands,  tene- 
ments, or  hereditaments,  decreed  to  any  claimant  under  the 
provisions  of  this  act,  shall  have  been  sold  by  the  United 
States,  or  otherwise  disposed  of,  or  if  the  same  shall  not  have 
been  heretofore  located,  in  each  and  every  such  case  it  shall 
and  may  be  lawful  for  the  party  interested  to  enter,  after  the 
same  shall  have  been  offered  at  public  sale,  the  like  quantity 
of  lands,  in  parcels  comformable  to  sectional  divisions  and 
subdivisions,  in  any  land-ofiSce  in  the  state  of  Missouri,'* 
&c.,  &c. 

On  the  26th  of  May,  1826,  an  act  was  passed,  continuing 
the  above  act  in  force  for  two  years. 

On  the  18th  of  June,  1827,  a  patent  waa  issued  to  Lafleur, 
and  his  legal  representatives,  for  the  land  included  in  the  New 
Madrid  certificate,  location,  and  survey. 

On  the  24th  of  May,  1828,  another  act  of  Congress  was 
passed,  by  which  the  act  of  1824  was  continued  in  force,  for 
the  purpose  of  filing  petitions,  until  the  26th  day  of  May,  1829, 
and  for  the  purpose  of  adjudicating  upon  the  claims  until  the 
26th  day  of  May,  1880. 

*361  ^^  ^^^  ^^^^  ^^  ^^7)  1829,  Isabella  Mackay,  widow, 
•I  and  the  children  *and  heirs  of  James  Mackay,  deceased, 
filed  their  petition  in  the  District  Court  of  Missouri,  praying 
for  the  confirmation  of  eight  hundred  arpents  of  land,  refer- 
ring to  the  petition  of  Mackay,  the  concession  and  order, 
above  set  forth,  as  the  foundation  of  the  claim. 

In  February,  1880,  the  District  Court  decided  against  the 
claim. 

In  January,  1881,  the  heirs  of  Mackay  filed  a  petition  in  the 
Supreme  Court  of  the  United  States,  stating  that,  by  the  act 
of  1824,  they  were  allowed  a  year  from  the  rendition  of  the 
decree  to  appeal  from  it,  that  the  District  Court  of  Missouri 
was  closed  on  the  26th  of  May,  1880,  and  prajing  to  be 
allowed  the  benefit  of  an  appeal.  The  prayer  was  granted, 
and  the  cause  came  on  for  hearing  in  1886.  The  decision 
is  reported,  as  before  stated,  in  10  Pet.,  240,  by  which  the 
decree  of  the  District  Court  was  reversed. 

In  1887,  Gamble,  claiming  title  under  Lafleur,  brought  an 
ejectment  in  the  Circuit  Court  of  the  state  of  Missouri,  for 
the  county  of  St.  Louis,  against  Barry.  The  venue  was 
changed  to  the  county  of  St.  Charles,  and  afterwards  to  inn 
county  of  Lincoln,  where  it  was  tried,  and  on  the  2d  of  Sep- 
tember, 1840,  the  jury  found  a  verdict  for  the  plaintiff. 
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In  the  mean  time,  to  wit,  on  the  Slst  of  March,  1840, 
Mackay's  representatives  had  obtained  a  patent  from  the 
United  States  for  the  land  in  controversy. 

During  the  trial  of  the  cause,  the  plaintiff  asked  the  court 
to  give  to  the  jury  the  following  instructions : 

"That  the  title  to  the  premises,  in  the  declaration  men- 
tioned, under  the  patent  to  Baptiste  Lafleur,  or  his  legal 
representatives,  is  a  better  title  in  law  than  the  title  under 
the  confirmation  to  the  legal  representatives  of  James 
Mackay,  deceased ;  and,  therefore,  the  plaintiff  in  this  case  is 
entitled,  under  the  agreement  of  the  parties,  to  recover  the 
possession  of  the  land  in  the  declaration  mentioned ; "  which 
instruction  was  given  by  the  court,  and  excepted  to  by  the 
counsel  of  the  defendant. 

The  defendant  by  his  counsel,  then  asked  the  court  to  give 
the  following  instructions : 

"That,  inasmuch  as  the  confirmation  and  patent  given 
in  evidence  by  the  defendant  show  the  legal  estate  in  the 
premises  to  be  vested  in  the  widow  and  heirs  of  Mackay ;  and, 
inasmuch  as  the  plaintiff  has  not  shown  any  title  under  said 
Mackay,  or  his  representatives,  the  defendant  is  entitled  to  a 
verdict;"  which  instructions  the  court  refused  to  give,  and 
the  defendant  excepted  to  such  refusal. 

The  case  was  carried  to  the  Supreme  Court  of  the  state  of 
Missouri  which,  in  September,  1842,  affirmed  the  judgment 
of  the  court  below ;  and,  to  review  that  opinion,  a  writ  of 
error  brought  the  case  before  the  Supreme  Court  of  the 
United  States. 

The  cause  was  submitted  upon  printed  arguments,  by  Lawless 
for  the  plaintiff  in  error,  and  Spavlding  for  the  defend-     r^^ci^ 
ant  in  error.     *These   arguments  occupy  nearly  fifty     '- 
pages  in  print,  and  the  reporter  regrets  that  his  limits  will  not 
permit  their  insertion,  in  extenso. 

Lawless  argued  that  the  power  of  the  government  of  the 
United  States,  after  the  cession  of  Louisiana,  was  not  as  great 
over  incomplete  titles  to  land  as  that  of  the  King  of  Spain ; 
and  although  it  might  be  true  that  the  latter  possessed  the 
power  of  recalling  the  title  and  granting  the  land  to  another 
person,  yet  the  government  of  the  United  States  was  con- 
trolled by  the  treaty  of  cession,  by  the  law  of  nations,  and  by 
the  Constitution  and  laws  of  the  United  States.  The  question 
presented  to  the  officei-s  of  the  United  States  was  not  whether 
the  King  of  Spain  could  have  arbitrarily  annulled  the  grant  to 
Mackay,  but  whether,  at  the  date  of  the  treaty,  it  was  not 
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entitled,  under  the  laws  and  usages  of  the  Spanish  govern 
ment,  to  be  consummated  and  clothed  with  the  forms  of  a 
complete  title.    He  then  proceeded  thus : 

**But  it  was  not  merely  complete  titles  that  constituted 
property,  and  proof  of  proper^,  in  land,  under  the  French 
and  Spanish  government  in  Louisiana.  Those  grants  and 
orders  of  survey,  made  by  the  lieutenant-governor  of  Upper 
Louisiana,  of  which  the  Supreme  Court  of  Missouri  speaks 
with  such  contempt,  constituted  property,  and  imparted  a 
riffht  of  property,  just  as  much  as  a  complete  title  could  do. 
This  has  been  specifically  laid  down  as  law  by  the  Supreme 
Court  of  the  United  States.  In  every  case,  on  appeal  from 
the  United  States  District  Court  of  Missouri,  under  the  act  of 
1824,  in  which  the  decree  of  that  court  was  reversed,  and  the 
claim  confirmed,  the  Supreme  Court  of  the  United  States 
based  their  confirmation  on  the  ground  that  such  a  title 
created  property,  and,  as  such,  was  protected  by  the  treaty. 
In  the  case  of  Delassus  v.  The  United  States^  and  in  this  very 
case  of  Mackay*s  Widow  and  Heirs  v.  The  United  States^  Chief 
Justice  Marshall,  who  delivered  the  opinion  of  the  court,  on 
this  head  is  unambiguous  and  peremptory.  ^In  Delassus' 
case,'  says  the  chief  justice,  ^the  language  of  the  treaty 
excludes  every  idea  of  interfering  with  property — of  trans- 
ferring lands  which  had  been  severed  from  the  royal  domain.' 
In  Mackay's  case,  the  chief  justice  reiterates  this  doctrine ; 
indeed,  not  only  the  reasoned  opinion  of  the  Supreme  Court 
of  the  United  States  in  this  case,  as  reported  in  9  Pet.,  treats 
the  grant  to  Mackay  as  having  constituted  property,  and 
a  title  to  the  land  described  in  it  at  the  date  of  the  treaty,  but 
the  formal  decree  of  the  court,  as  the  same  is  set  out  on  the 
present  transcript,  exhibits  this  ground  of  confirmation.  The 
court,  on  turning  to  this  decree,  as  spread  on  the  transcript, 
will  find  these  words:  *It  is  further  ordered,  adjudged,  and 
decreed,  that  the  title  of  the  petitioners  to  the  land  described 
in  this  petition  to  the  District  Court  is  valid  by  the  laws  and 
treaty  aforesaid,  and  the  same  is  hereby  confirmed  as  therein 
♦881  <i®®®ribed,  and  that  the  surveyor  of  the  public  lands  in 
J  Missouri  be,  and  is  hereby,  *directed  to  survey  the 
quantity  of  land  claimed  in  the  place  described  in  the  petition 
and  grant,  or  concession.' 

^^  It  is  manifest,  from  the  terms  of  this  formal  decree,  that 
the  Supreme  Court  of  the  United  States  took  a  very  different 
view  of  the  original  title  of  Mackay  from  that  which  the 
Supreme  Court  of  Missouri  has  presented.  It  is  difiBcult  to 
conceive  how  tJie  Supreme  Court  of  Missouri,  with  those 
opinions  and  the  decree  in  favor  of  Mackay  before  them, 
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GOuld  haye  attributed  to  the  grant  to  Mackay  such  an  unsub- 
stantial and  shadowy  character,  as  not  only  to  be  liable  to 
be  annulled  by  the  order  of  an  absolute  king,  but  by  the  arbi- 
trary fiat  of  an  intendant-general  at  New  Orleans;  and  it  is 
stiU  more  difficult  to  conceive  how,  with  the  treaty  before 
them,  and  the  decree  of  the  Supreme  Court  based  upon  that 
treaty,  they  could  have  come  to  the  conclusion  that  Mackay 
had  no  properly  in  the  land  described  in  his  petition  and  con- 
cession at  the  date  of  the  treaty. 

^^It  is  submitted,  therefore,  that  the  Supreme  Court  of 
Missouri,  when  they  treat  the  grant  to  Mackay,  and  his  title 
under  it  to  the  land  which  it  describes,  as  a  something  which 
Congress  might,  or  might  not,  as  it  best  pleased  them,  annul 
or  acknowledge,  do  not  sufficiently  respect  the  decisions  of 
this  high  court,  or  do  not  understand  them. 

"We  have  already  observed,  that  whatever  might  have 
been  the  power  of  the  Spanish  king  over  the  grant  to  Mackay, 
previous  to  its  being  perfected  into  a  complete  title  at  New 
Orleans,  the  treaty  oi  cession,  and  transfer  of  the  province  of 
Louisiana,  for  ever  protected  the  grantee  from  its  arbitrary 
exercise,  and  that  no  power  was  imparted  to  Congress,  other 
than  that  of  confirming  the  grant  if  the  treaty  protected  it, 
and  which  power  has  had  its  final  action. 

"But  we  must  deny,  with  all  due  respect  to  the  Supreme 
Court  of  Missouri,  that,  previous  to  the  treaty  of  cession,  the 
grant  to  Mackay,  and  his  right  and  title  to  the  land  described 
in  that  grant,  were  so  entirely  at  the  mercy  of  the  govern- 
ment, be  that  government  Spanish  or  French,  as  the  opinion 
of  the  Supreme  Court  would  intimate. 

"  The  established  fact,  that  Mackay's  grant  created  a  right 
of  property,  tepels  such  a  doctrine.  It  is  true,  that  the  King 
of  Spain  was,  in  a  political  sense,  and  as  contradistinguished 
from  constitutional  sovereigns,  an  absolute  monarch ;  but  it  is 
no  less  true,  that  in  Spain  and  her  colonies  the  rights  of  prop- 
erty were  religiously  respected  and  protected.  The  '  Recopila- 
cion,'  the  '  siete  partidas '  under  Spain ;  the  custom  of  Paris, 
under  the  kings  of  France,  were  as  protective  of  private 
rights,  as  EngUsh  or  American  law  could  be,  and  perhaps 
more  so.  When  it  is  considered,  that  grants  and  orders  of 
survey  in  Upper  Louisiana  were  disposed  of  and.  adjudi- 
cated upon  as  property;  when  the  records  of  that  province 
abundantly  prove,  that  property  of  this  description  was  sold  and 
transferred  inter  vivos,  and  descended,  and  became  distributable 
aJ  intestato,  and  was  the  subject-matter  of  last  wills  and  rmoq 
testaments,  it  would  seem  to  be  a  necessary  *conse-  '- 
quence,  that  such  property  was  protected  by  law,  and  that  the 
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title  to  it  was  not  at  the  mercy  either  of  the  King  of  Spain  or 
the  First  Consul  of  France,  and  still  less  of  the  intendant- 
general  at  New  Orleans. 

"  In  every  case  (and  few  can  be  cited)  in  which  land,  pre- 
viously granted  by  the  authorities  of  Louisiana,  has  been  con- 
ceded to  a  third  person,  it  will  be  found,  either  that  the  first 
grant  was  forfeited  by  the  non-performance  of  a  condition,  or 
that  the  land  included  in  it  was  formally  re-united  to  the  royal 
domain.  It  will  be  seen,  by  reference  to  all  the  concessions 
and  grants,  even  those  which  have  been  consummated  by  the 
signature  of  the  governor-general  previous  to  1798,  or  that  of 
the  intendant-general  and  assessor  subsequent  to  that  year, 
that,  so  cautious  was  the  government  and  careful,  in  their  pro- 
tection of  private  vested  rights,  there  was  uniformly  a  proviso 
or  saving  clause  in  each  grant,  declaring  that  it  should 
prejudice  nobody." 

Lawless  then  argued,  that  Congress  had  never  intended  to 
annul  the  grant  to  Mackay ;  that  the  4th  section  of  the  act  of 
1805,  and  5th  section  of  the  act  of  1807,  did  not  include  it, 
because  they  referred  to,  and  operated  upon,  only  such  grants 
or  incomplete  titles  as  bore  date  subsequent  to  the  1st  of 
October,  1800,  whereas  the  grant  to  Mackay  was  in  Septem- 
ber, 1799.  And  admitting,  lor  the  sake  of  argument,  that  it 
was  aflFected  by  those  acts,  yet  the  forfeiture  was  waived  by 
the  United  States,  and  his  claim  placed  on  a  perfect  level  with 
every  other  by  the  acts  of  1824,  1826,  and  1828. 

With  regard  to  the  opposing  titles,  under  the  New  Madrid 
location,  Mr.  Lawless  contended,  that  it  was  void,  because 
laid  upon  land  which  was  not  "public  land,"  because  it 
belonged  to  Mackay ;  or,  if  it  was  public  land,  it  was  not  land 
"  the  sale  of  which  had  been  authorized  by  law,"  and  referred 
to  the  opinions  of  Mr  Wirt  and  Mr.  Butler  in  the  "  Opinions 
of  the  Attorneys-General  of  the  United  States,"  edited  by 
Gilpin,  pp.  263,  273,  1199 ;  and  then  proceeded  thus : — 

We  have  endeavored  to  demonstrate,  that  the  very  first 
element,  the  subject-matter  itself,  of  Lafleur's  location  was 
wanting ;  that  the  land  covered  by  his  location  was  not  public 
land,  and  never  has  been  since  the  date  of  the  grant  of  it 
to  James  Mackay,  in  1799. 

As  to  the  second  requisite,  that  the  location  should  be  made 
on  land,  the  sale  of  which  was  authorized  by  law,  the  ques- 
tion presents  itself,  by  what  law?  The  only  law  that  regu- 
lated, at  that;  time,  the  sale  of  public  land,  was  the  act  of  Feb- 
ruary 15th,  1811,  (2  Story's  Laws,  p.  1178). 

By  the  lOlh  section  of  that  act,  the  President  of  the  United 
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States  is  authorized  to  direct  such  of  the  public  lands  as  shall 
have  been  surveyed  to  be  offered  for  sale,  with  the  exception, 

1.  Of  section  No.  16  in  each  township; 

2.  Of  a  tract  reserved  for  the  support  of  a  seminary  of 
iciiniing; 

*'6.  Of  ail  salt  springs,  lead  mines,  and  lands  contiguous     rmAfi 
thereto ;  *- 

4.  Of  all  tracts  of  land,  the  claim  to  which  has  been  filed 
in  due  time,  and  according  to  law  presented  to  the  recorder, 
for  the  purpose  of  being  investigated  by  the  commissioner 
appointed  for  ascertaining  the  right  of  persons  claiming  lands 
in  the  territory  of  Louisiana :  (by  the  act  of  Congress,  June 
4tli,  1812,  styled,  under  the  new  organization,  the  Territory  of 
Missouri.) 

It  must  be  conceded,  that,  under  this  10th  section  of  the  act 
of  1811,  the  President  had  no  authority  to  direct  that  any 
land  should  be  offered  for  sale,  until  after  the  survey  thereof. 

The  object  of  this  inhibition  was,  manifestly,  that  the  sys- 
tem of  surveys  should  be  fully  established,  and  the  sales  and 
entries  in  the  land-offices  should  conform  to  the  sectional 
divisions  and  sub-divisions. 

It  is  no  less  manifest,  that  another  object  in  thus  restricting 
the  power  of  the  President  was,  to  ascertain  the  precise  loca- 
tion of  the  salt  springs  and  lead  mines  in  the  territory  of  Mis- 
souri, and  the  quantity  of  land  contiguous  thereto,  and  which, 
for  the  working  of  those  mines,  ought  to  be  reserved  from 
public  sale. 

It  is  equally  clear,  that  a  respect  for  vested  rights,  and  for 
the  treaty  of  cession,  dictated  the  reservation  of  lands  included 
in  claims  filed  under  the  requirements  of  the  acts  of  Congress, 
in  the  office  of  the  United  States  recorder. 

Now,  it  really  seems  difficult  to  comprehend  on  what  prin- 
ciple a  New  Madrid  locator  could  treat  as  land  authorized  to 
be  sold,  and  as  public  land,  that  very  land  which  the  Presi- 
dent of  the  United  States  was  forbidden  so  to  treat. 

The  counsel  for  the  plaintiff  in  error  respectfully  contends, 
(with  all  deference  to  the  Supreme  Court  of  Missouri,)  that 
the  exceptions  and  reservations,  and  conditions  as  to  surveys 
ill  the  10th  section  of  the  act  of  1811,  are,  and  were,  very 
good  and  wise  provisions,  and  that  a  location,  such  as  that 
under  Baptiste  Lafleur,  being  made  in  total  disregard  and  vio- 
lation of  those  enactments,  is  not  an  irregularity  merely,  but 
an  absolute  nullity. 

The  efifort  by  the  Supreme  Court  of  Missouri  to  cure  the 
original  defects  of  the  location  by  the  operation  of  the  act  of 
1822,  has  been  already  commented  on,  and  the  fallacy  of  the 

87 


40  SUPREME  COURT. 

Barry  v.  Gamble. 

recosoning,  it  is  hoped,  established.  That  act  certainly  did  not 
cure  the  defect  of  a  location  on  a  salt  spring,  or  a  lead  mine, 
or  a  sixteenth  section,  still  less  upon  private  property. 

It  may  be  that  the  act  of  1822  was  concocted  and  intended 
to  effect  such  impolitic  and  iniquitous  results,  but,  fortunately, 
the  terms  of  that  act  do  not  justify  such  an  application  of  its 
provisions,  and  certainly  the  intention  of  those  who  applied 
for  and  obtained  its  passage  is  entitled  to  no  consideration. 

A  proclamation  by  the  President  of  the  United  States  was"* 
^s^ -J  not  issued  till  1823,  and  of  course  no  sale  of  lands  till 
J  that  year  took  *place  in  Missouri.  The  surveys  were 
not  returned  till  1822.  It  was  impossible  that  the  President 
could  have  known  what  lands  he  should  direct  to  be  sold  until 
those  surveys  were  returned  and  examined,  and  approved  at 
Washington  city.  • 

It  was  under  the  3d  section  of  the  act  of  17th  of  February, 
1818,  that  the  President  directed  the  lands  in  the  district  of 
St.  Louis  to  be  offered  for  sale.  That  law  did  not,  in  any 
respect,  affect  the  exceptions  and  reservations  in  the  10th  sec- 
tion of  the  act  of  1811.  The  3d  section  of  the  above  act  of  • 
1818  provides,  that  whenever  a  land-office  shall  have  been 
established  in  any  of  the  "  districts  for  the  land-office  "  created 
by  the  Ist  section,  the  President  shall  be  authorized  to  direct 
so  much  of  the  lands,  lying  in  such  district  as  shall  have  been 
surveyed  according  to  law,  to  be  offered  for  sale,  with  the 
same  reservations  and  exceptions,  and  on  the  same  terms  and 
conditions,  in  every  respect,  as  was  provided  by  the  10th  sec- 
tion of  the  act  of  1811. 

Thus,  it  may  not  only  be  contended,  that,  notwithstanding 
the  act  of  1811,  the  President  was  not  empowered  to  direct  a 
sale  until  after  the  passage  of  the  act  of  1818,  which  created 
the  machinery  of  sale,  and  portioned  out  Missouri  into  "  land 
districts." 

There  was  no  law  for  the  sale  of  the  land  in  the  St.  Louis 
district  at  all  in  force  at  the  date  of  the  location  by  Hunt, 
under  Lafleur,  to  wit,  on  the  17th  of  July,  1817.  There  was, 
at  that  time,  in  existence,  neither  a  St.  Louis  land  district,  nor 
a  St.  Louis  land-office,  nor,  as  has  been  shown,  any  public  sur- 
vey made  according  to  law.  The  land  in  Missouri  (at  least  in 
that  region  of  it  in  which  Mackay's  grant  is  located)  was,  on 
the  17th  of  July,  1817,  in  the  same  state  as  on  the  date  of  the 
last  private  survey  made  under  the  Spanish  and  American 
governments  respectively. 

How,  then,  can  it  be  successfully  argued,  that  a  location 
thus  premature — thus,  not  only  not  authorized,  but  in  direct 
violation  of  two  acts  of  Congress,  was  only  an  "irregularity?" 
88 


JANUARY  TERM,    1845.  41 

Barry  v.  Gamble. 

The  case  of  Lindsay  and  others  v.  Lessee  of  Miller^  6  Pet.,  672, 
and  the  qssq  of  Jackson  y.  Clark  and  others^  1  Pet.,  628,  have, 
it  is  submitted,  no  bearing  or  analogy  to  the  case  now  before 
this  court.  In  those  cases  the  question  arose  on  a  survey, 
which  was  manifestly  only  irregular  from  the  want  of  certain 
technical  formalities.  The  surveys,  when  made,  were  made  on 
land  which  lawfully  could  have  been  surveyed.  The  surveys 
were  not  absolutely  void,  and  the  Supreme  Court  of  the  United 
States  therefore  decided  that  the  act  of  1807  protected  them, 
and  that  no  location  of  a  Virginia  military  warrant  under  that 
act  could  lawfully  be  made  upon  land  which  had  previously 
been  so  surveyed. 

If  there  had  been  a  law  specifically  prohibiting  such  sur- 
veys, or  if  they  had  been  made  on  land  not  by  law  susceptible 
of  such  surveys,  no  doubt  they  would  have  been  void,  and  the 
Virginia  military  warrant  would  have  been  well  laid  upon 

them.  r»^2 

*It  may  be  observed,  also,  that  those  surveys,  though  ■- 
irregular,  were  made  officially,  and  were  based  on  a  substan- 
tial legal  right  in  the  person  for  whom  they  were  made; 
whereas  the  New  Madrid  location  in  the  present  case  was, 
as  has  been  shown,  an  ex  parte  private  act  of  an  interested 
individual,  who  had  no  other  color  of  claim  to  the  land,  and 
was  entirely  at  his  own  risk.  If  such  a  location  be  declared 
valid,  the  locator  must  necessarily  have  exercised,  in  his  own 
case,  a  high  judicial  function,  namely,  the  construction  of  an 
act  of  Congress,  and  not  only  that,  but  the  functions  of  a  jury 
of  twelve  men  on  a  question  of  fact,  and  of  a  witness  to  prove 
the  £etct. 

1st.  The  "  locator  "  construed  the  words  in  the  act  of  1815, 
^*  public  land,  the  sale  of  which  is  authorized  by  law,"  to  mean 
land  which,  though  not  at  the  date  of  his  location  authorized, 
as  public  land,  to  be  sold,  might,  thereafter,  by  possibility,  be 
**  authorized  to  be  sold." 

2d.  The  locator  assumed  the  fact,  that  land  Which  his  loca- 
tion called  for  was  ^^  public  land." 

8d.  The  locator  assumed  the  fact,  that  the  land  located  by 
him  contained  neither  salt  sprine  nor  lead  mine,  nor  was  ^*  con- 
tiguous "  to  a  salt  spring  or  lead  mine. 

4th.  The  locator  assumed  the  fact,  that  when  the  public 
surveys  should  be  made,  the  land  would  certainly  not  include, 
or  interfere  with,  the  sixteenth  secticm. 

5th.  That  it  would  not  interfere  with  seminary  land. 

6th.  That  his  location  would  cover  no  land  included  in  a 
Spanish  or  French  grant,  or  order  of  survey. 

This  would  have  been  a  portentous  power,  indeed,  to  vest 
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even  in  the  New  Madrid  sufferer;  how  much  more  productive 
of  injustice  and  spoliation,  if  imparted  to  a  New  Madrid  specu- 
lator ! 

The  counsel  for  the  plaintiff  in  error,  therefore,  in  conclu- 
sion, submits — 

1st.  That  the  title  to  the  specific  land  in  dispute  is  pro- 
tected by  the  treaty  of  cession,  and  could  only  be  affected  or 
divested  by  judicial  action ; 

2d.  That  the  title  of  James  Mackay  and  his  heirs  has  been 
confirmed  by  the  Supreme  Coui*t,  because  of  its  original  valid- 
ity, and  its  being  protected  and  guarantied  by  the  treaty  of 
cession ; 

3d.  That  previous  to  the  confirmation  of  the  grant  to 
Mackay,  the  land  included  in  it  has  never  been  re-annexed 
to  the  royal  domain,  or  to  the  public  land  of  the  United 
States ; 

4th.  That  the  location  by  Hunt  and  Lafleur,  on  the  17th 
July,  1817,  was  not  merely  "irregular,"  but  was  absolutely 
void. 

6th.  That  Congress  has  i;^ot  given,  nor  could  give,  by  any 
retroactive  law,  validity  as  against  a  vested  right  to  a  location 
void  ab  initio ; 

6th.  That  the  acts  of  Congress  of  2d  March,  1805,  section 
♦40-1  4,  and  of  March  3d,  1807,  section  6,  have  no  operation 
^  on  the  grant  to  *Mackay,  inasmuch  as  this  grant  bears 
date  previous  to  the  1st  October,  1800 ; 

7th.  That,  even  if  the  acts  of  1805  and  1807  bore  on  the 
grant  to  James  Mackay,  the  acts  of  Congress  of  1824,  and  the 
acts  in  amendment  and  continuation  of  that,  have  remitted 
Mackay  and  his  heirs  to  all  their  original  right  and  title ; 

8th.  That  the  patent,  given  in  evidence  by  the  defendant  in 
error,  having  been  shown  to  be  based  on  a  void  location,  is 
itself  void  at  law  and  in  equity ; 

9th.  That  the  patent  having  been  issued  in  the  3'ear  1827, 
and  pending  the  protective  action  of  the  law  of  1824,  as 
respects  French  and  Spanish  claimants  and  grantees,  the 
patentee  and  his  assigns  are  bound  to  that  act  as  by  a  lis 
pendens  ; 

10th.  That  the  protest  filed  in  the  ofiSce  of  the  surveyor- 
general  at  St.  Louis,  by  the  agent  of  the  widow  and  heirs  of 
James  Mackay,  being  three  years  before  the  date  of  the  patent 
under  Lafleur,  is  notice  to  Lafleur  and  his  legal  representa* 
tives  of  the  claim  and  grant  of  Mackay ; 

11th.  That  the  confirmation,  by  the  Supreme  Court,  of  the 
grant  to  James  Mackay,  and  the  patent  in  pursuance  of  that 
decree,  which  has  been  issued  to  the  confirmees,  constitute  a 
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full  and  conclusive  proof  of  title  to  the  land  in  dispute,  and 
therefore  ought  to  prevail  against  the  location  under  Lafleur, 
and  the  patent  issued  and  based  upon  it ;  and 

12th.  That  the  judgment  and  opinion  of  the  Supreme 
Court  of  Missouri,  being  against  a  right  and  title  protected 
hj  treaty,  and  specially  set  up  and  claimed  undep  a  treaty  and 
a  decree  of  the  Supreme  Court  of  the  United  States,  ought  to 
be  reversed. 

Spavlding^  for  the  defendant  in  error,  stated  the  case,  com- 
mented on  the  nature  of  an  incomplete  title,  with  the  power 
of  the  government  over  it,  and  proceeded  thus : — 

The  position,  then,  which  I  assume  in  relation  to  the  title 
set  up  by  the  plaintiff  in  error  is,  that  under  the  operation 
of  different  acts  of  Congress,  the  negligence  of  Mactay,  the 
holder,  has  extinguished  the  claim.  Applying  the  provisions 
of  these  acts  of  Congress  to  the  title  set  up  by  the  plaintiff  in 
error,  it  is  manifest  that  M ackay's  claim  was  barred,  by  his 
own  negligence,  when  the  title  of  Lafleur  was  initiated,  and 
up  to  the  time  it  was  completed  by  the  patent. 

The  1st  section  of  the  act  of  1805,  (2  Story's  Laws  United 
States,  966,)  provides  for  the  confirmation  of  incomplete  titles 
bearing  date  prior  to  the  1st  of  October,  1800 ;  the  2d  section 
makes  grants  to  settlers  who  had  made  improvements  by  per- 
mission of  the  Spanish  officers;  the  4th  section  authorizes 
those  who  held  land  by  complete  titles,  and  requires  every 
person  who  claimed  land,  either  by  the  1st  section  of  the  act, 
under  an  order  of  survey,  dated  prior  to  October,  1800,  or 
under  the  2d  section,  by  a  settlement  under  permission  r^AA 
of  *the  Spanish  officers,  or  by  any  incomplete  title  ^ 
dated  subsequent  to  the  Ist  day  of  October,  1800,  to  file, 
before  the  1st  day  of  March,  1806,  with  the  recorder,  a  notice 
in  writing,  stating  the  nature  and  extent  of  his  claim,  together 
with  a  plat  of  the  tract  claimed;  and  further  required  that 
he  should,  on  or  before  that  day,  deliver  to  the  said  recorder, 
for  the  purpose  of  being  recorded,  every  grant,  order  of  sur- 
vey, deed,  conveyance,  or  other  written  evidence  of  his  claim : 
then,  by  the  proviso  to  this  section,  a  failure  to  give  the  notice, 
or  to  record  the  evidence  of  title,  is  made  a  bar  to  the  claim, 
and  the  documents  which  should  have  been  recorded  are 
never  to  be  received  in  evidence  against  a  grant  from  the 
United  States. 

The  4th  section  of  the  act  of  1807,  (2  Story's  Laws  United 
States,  1060,)  extends  the  jurisdiction  of  the  commissioners  to 
all  claims  to  land  in  their  district,  where  the  claim  is  made  by 
a  person  who  was  an  inhabitant  of  Louisiana,  &C.9  and  author- 
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izes  the  commissioners  to  decide  according  to  the  laws  and 
established  usages  and  customs  of  the  French  and  Spanish 
governments,  upon  all  such  claims.  This  section  extends  the 
time  for  filing  notices  of  the  claims,  and  written  evidences  of 
claims,  to  the  1st  day  of  July,  1808,  and  declares  that  the 
rights  of  such  persons  as  shall  neglect  to  do  so  within  the 
time  limited  by  the  act,  shall,  so  far  as  they  are  derived  from 
or  founded  upon  any  act  of  Congress,  ever  after  be  barred, 
and  become  void,  and  the  evidences  of  their  claims  shall  never 
after  be  admitted  as  evidence  in  any  court  of  law  or  equity 
whatever. 

This  last  section  extends  the  jurisdiction  to  all  descriptions 
of  claims,  and  gives  the  utmost  latitude  to  the  commissioners 
in  seeking  the  rule  by  which  the  claims  are  to  be  confirmed, 
while,  at  the  same  time,  it  is  just  as  imperative  as  the  former 
law,  in  requiring  the  exhibition  of  the  claim  and  the  record- 
ing of  the  written  evidence  of  title.  So,  the  7th  section  of 
the  act  of  13th  June,  1812,  (2  Story's  Laws,  1260,)  contains 
provisions  which  have  the  same  effect  upon  claims  and  evi- 
dences of  title  not  filed  and  recorded  before  the  1st  of  Decem- 
ber of  that  year,  declaring  that  the  evidence  of  the  claims 
shall  never  be  admitted  against  any  grant  from  the  United 
States. 

This  court  has  fully  considered  these  acts  in  the  case  of 
Strother  v.  Lucas^  12  Pet.,  448,  and,  remarking  generally  upon 
their  provisions,  the  court  says — "  Congress,  well  aware  of  the 
state  of  the  country  and  villages,  wisely  and  justly  went  to 
the  extent  perhaps  of  their  powers,  in  providing  for  the 
security  of  private  rights,  by  directing  all  claimants  to  file 
their  claims  before  a  board  especially  appointed  to  adjust  and 
settle  all  conflicting  claims  to  lands.  They  had  in  view  an- 
other important  object  to  ascertain  what  belonged  to  the 
United  States,  so  that  sales  could  be  safely  made,  the  country 
settled  in  peace,  and  dormant  titles  not  be  permitted  either  to 
disturb  ancient  possessions,  or  to  give  to  their  holders  the  val- 
uable improvements  made  by  purchasers,  or  the  sites  of  cities 
r*45  ^'^^^^  ^^^  been  built  up  by  their  enterprise.  Accord- 
^  ingly,  we  find  that,  by  *various  acts,  the  time  of  filing 

such  claims  is  limited,  after  which  they  are  declared  void,  as 
far  as  they  depend  on  any  act  of  Congress,  and  shall  not  be 
received  in  evidence  in  any  court,  against  any  person  claiming 
by  a  grant  from  the  United  States. 

"These  are  laws  analogous  to  acts  of  limitation  for  record- 
ing deeds,  or  giving  effect  to  the  awards  of  commissioners,  for 
settling  claims  to  land  under  the  laws  of  the  states;  the  time 
and  manner  of  their  operation,  and  the  exceptions  to  them. 
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depend  on  the  sound  discretion  of  the  legishiture,  according  to 
the  nature  of  the  titles,  the  situation  of  the  country,  and  the 
emergency  which  calls  for  their  enactment.  Reasons  of  sound 
policy  have  led  to  the  general  adoption  of  laws  of  both  descrip- 
tions, and  their  validity  cannot  be  questioned.  Cases  may 
occur  where  the  provisions  of  a  law  may  be  such  as  to  call  for 
the  interposition  of  the  courts,  but  these  under  consideration 
do  not.  They  have  been  uniformly  approved  by  this  court, 
and  ought  to  be  considered  as  settled  rules  of  decision,  in  all 
cases  to  which  they  apply." 

The  court,  then,  in  applying  these  laws  to  a  title  as  old  as 
1787,  at  page  454,  says — "  We  must,  then,  take  the  defendant 
as  one  holding  the  premises  in  controversy  by  a  grant  from 
the  United  States,  and,  as  their  grantee,  entitled  to  all  the 
protection  of  the  laws  appropriate  to  the  case." — "  The  plain- 
tiff, therefore,  is  brought  within  the  two  provisions  of  the 
laws  ;  that  by  Madame  Chancellier  not  having  filed  her  claim 
within  the  time  limited  by  law,  she  could  not  set  up  any 
claim,  under  any  act  of  Congress,  or  be  permitted  to  give  any 
evidence  thereof  in  any  court,  against  a  person  having  a  grant 
from  the  United  States,  under  the  confirmation  of  the  com- 
missioners and  the  act  of  1812." 

In  the  case  now  before  the  court,  we  have  an  exemplification 
of  the  very  evils  which  the  court,  in  the  case  of  Strother  v. 
LucaSj  considered  these  acts  of  Congress  designed  to  prevent. 
We  have  a  man  pointing  out  a  portion  of  unoccupied  waste 
land,  as  public  land,  liable  to  be  appropriated  by  the  location 
of  a  New  Madrid  certificate ;  and  after  it  has  been  so  appro- 
priated and  patented  by  the  government,  we  have  a  claim  set 
up,  by  the  heirs  of  that  man,  under  a  dormant  title,  which  had 
been  held  back,  notwithstanding  the  imperative  provisions  of 
these  acts  of  Congress,  and  stating,  on  the  face  of  their  peti- 
tion, that  it  had  never  been  presented  to  any  of  the  tribunals 
established  for  the  investigation  of  such  titles. 

Had  the  claim  of  Mackay  been  exhibited  and  recorded  as 
the  acts  of  Congress  required,  then  the  10th  section  of  the 
act  of  3d  March,  1811,  (2  Story,  1200,)  would  have  expressly 
reserved  the  land  from  sale,  until  the  final  action  of  Congress 
upon  the  claim,  and  a  person  attempting  to  appropriate  it,  by 
the  location  of  a  New  Madrid  certificate,  would  have  acted 
with  notice  that  such  claim  existed ;  but,  as  it  was  not  so 
recorded,  there  was  no  evidence  upon  any  land-record  of  the 
country  that  such  claim  existed;  and  the  land  now  r*AQ 
•claimed  appeared  to  every  person  who  could  have  ^ 
access  to  these  records,  to  be  vacant  public  land,  subject  to 
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any  disposition  which  could  lawfully  be  made  of  any  part  of 
the  public  domain. 

(Spaulding  then  proceeded  to  comment  upon  the  acts  of 
1824  and  1828,  and  particularly  upon  those  clauses  which 
saved  the  rights  of  adverse  parties ;  after  which  he  took  up 
the  title  of  Lafleur  under  the  New  Madrid  grant,  and  argued 
thus :) 

The  plaintiff  in  error,  having  given  in  evidence  a  notice  or 
application  made  by  Theodore  Hunt,  for  the  location  of  the 
certificate  of  Lafleur  upon  the  land  in  question,  dated  in 
July,  1817,  and  a  survey  made  by  a  deputy  surveyor  in  April, 
1818,  with  the  proclamation  of  the  President  for  the  sale  of 
the  land  in  the  township,  to  take  place  in  October,  1823, 
objects  to  the  title  of  the  defendant  in  error,  on  the  following 
grounds : — ^Ist,  That,  at  the  time  of  the  location,  the  land  was 
not  public  land ;  2d,  That  if  it  was  public  land,  the  sale  of  it 
was  not  authorized  by  law,  and  therefore  it  was  not  subject  to 
location. 

The  first  objection  of  the  plaintiff  in  error,  that,  at  the  time 
of  the  location,  the  land  located  was  not  public  land,  subject 
to  be  located,  is  based  upon  the  assumption  that  it  was  Mao- 
kay's  land,  and  involves  the  consideration  of  the  argument 
made  against  the  title  of  Mackay.  If,  by  the  operation  of  the 
different  acts  of  Congress,  Mackay's  negligence  had  barred 
his  claim,  and  shut  out  his  evidence  of  title  from  the  consider- 
ation of  courts  of  justice,  the  land  was  in  every  sense  public 
land,  subject  to  such  disposition  as  the  government  might 
think  proper  to  make  of  it.  To  say  it  was  still  his  land,  as 
against  the  government  and  the  grantees  of  the  government,  is 
to  assert  that  his  title  remained  valid,  notwithstanding  enact- 
ments which  annulled  it,  on  account  of  his  neglect  to  comply 
with  the  requirements  of  law.  It  is  unnecessanr  further  to 
pursue  the  answer  to  this  objection  of  the  plaintiflc  in  error. 

The  second  objection,  upon  which  most  stress  is  laid,  is, 
that  at  the  time  of  the  location,  this  land  was  not  of  the 
description  liable  to  location — that  is,  land  the  sale  of  which 
was  authorized  by  law. 

It  may  be  of  importance  to  determine,  if  we  can,  from  the 
evidence  in  this  case,  when  the  location  was  made. 

The  plaintiff  in  error  has  fallen  into  the  mistake  6f  suppos- 
ing that  the  notice  or  application  for  the  location,  made  in 
July,  1817,  is  the  location  itself.  This  error  might  have  been 
avoided  by  an  examination  of  the  decision  made  by  this  court 
in  Bagnell  and  others  v.  Broderick^  13  Pet.,  436.  In  that  case, 
the  court  held,  that  this  notice  or  application  form&  no  part  of 
the  title,  and  is  not  part  of  the  evidence  on  which  the  general 
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land-office  acted,  but  the  patent  issued  on  the  plat  and  certifi- 
cate of  the  surveyor,  returned  to  the  recorder's  office,  and 
which  was  by  him  reported  to  the  general  land-office.  Again, 
the  court  says : — **  The  only  evidence  of  the  location  r-^^^ 
recognized  *by  the  government  as  an  appropriation,  ^ 
was  the  plat  and  certificate  of  the  surveyor. 

As  the  notice  or  application  is  not  the  location,  we  next 
look  to  the  survey  spread  on  the  record:  this  is  dated  in 
April,  1818,  as  the  time  when  the  deputy  surveyor  of  the 
United  States  made  the  survey  on  the  ground,  but  when  this 
survey  was  returned  to  the  office  of  the  surveyor-general,  or 
when  it  was  approved  in  that  office,  does  not  appear,  and 
especially  it  does  not  anywhere  appear  on  the  record  when 
the  surveyor-general  returned  to  the  recorder  of  land-titles 
the  plat  with  the  notice,  designating  the  tract  located,  as 
required  by  the  second  section  of  the  act,  nor  when  the 
recorder  issued  the  patent  certificate  under  the  8d  section. 

In  this  state  of  the  evidence,  it  cannot  be  known  whether  the 
survey  made  by  the  deputy  surveyor,  although  dated  in  April, 
1818,  was  returned,  or,  if  returned,  was  approved  in  the  office 
of  the  surveyor-general,  at  any  time  anterior  to  the  proclama- 
tion by  the  President  for  the  sale  of  the  land  in  the  township. 

It  appears,  by  inspection  of  the  survey  given  in  evidence, 
that  it  was  made  after  the  public  surveys  had  established  the 
townships,  &c.,  as  it  describes  the  land  as  situated  in  two 
townships.  The  question,  therefore,  which  the  plaintiff  in 
error  has  attempted  to  raise,  is  not  presented  by  the  record. 
But  it  is  not  my  purpose  to  avoid  the  discussion  of  the  ques- 
tion, if  we  can  really  get  it  into  a  tangible  form. 

The  question,  if  I  have  understood  the  argument  made  in 
behalf  of  the  plaintiff  in  error,  is,  whether  the  patent  issued 
to  Lafleur  is  not  void,  because  the  survey  was  made  for  him 
at  a  time  when  the  sale  of  the  land  was  not  authorized  by  law? 

If  we  turn  again  to  the  language  of  the  act,  we  find  that 
the  words  upon  which  most  stress  is  laid — "the  sale  of 
which  is  authorized  by  law  " — ^are  used  as  descriptive  of  the 
land  to  be  located,  and  have  no  reference  to  time.  If  there 
were,  then,  classes  of  lands  which,  by  law,  were  reserved  from 
sale  so  that  no  officer  of  the  government  could,  without  a  vio- 
lation of  law,  attempt  to  sell  them,  and  there  were  other  pub- 
lic lands  in  relation  to  which  the  executive  of  the  United 
States  was  already  intrusted,  by  law,  with  the  power  to  direct 
the  survey  and  sale,  so  that  no  farther  authority  was  needed, 
we  have  the  key  to  the  right  understanding  of  the  words 
employed  in  the  act  of  1815. 

The  act  of  8d  March,  1811,  2  Story,  1197,  is  that  which 
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directs  the  sale  of  the  public  lands,  and  makes  the  reserva- 
tions from  sale.  It  is  upon  this  act,  and  upon  those  which 
establish  land-offices  in  different  parts  of  Missouri,  and  refer 
to  this  for  the  direction  of  the  different  offices,  that  the  sales 
of  land  in  Missouri  have  taken  place. 

The  8th  section  of  this  act  empowers  the  President  to 
direct  the  surveyor-general  to  cause  the  public  lands  in  the 
territory  of  Louisiana  to  be  surveyed. 

The  loth  section  empowers  the  President  to  direct  the  land, 
♦481  ^^®^  surveyed,  to  be  offered  for  sale,  and  prescribes 
J  the  duties  of  the  different  *officers,  when  the  President 
has  designated  the  days  of  sale.  This  section  reserves  from 
sale — ^Ist,  a  section  number  16  in  each  township ;  2d,  a  tract 
for  the  support  of  a  seminary  of  learning;  3d,  salt  springs 
and  lead  mines,  and  lands  contiguous  thereto;  4th,  by  the 
proviso  to  the  section,  "  no  tract  shall  be  offered  for  sale,  the 
claim  to  which  has  been  in  due  time,  and  according  to  law, 
presented  to  the  recorder  of  land-titles  in  the  district  of 
Louisiana,  and  filed  in  his  office,  for  the  purpose  of  being 
investigated  by  the  commissioners  appointed  for  ascertaining 
the  rights  of  persons  claiming  lands  in  the  territory  of  Louis- 
iana." This  section  authorizes  the  sale  of  the  mass  of  public 
land,  and  forbids  the  sale  of  particular  descriptions  of  land : 
we  have  then,  the  division  of  the  land  into  the  two  classes — 
those  the  sale  of  which  is  authorized,  and  those  the  sale  of 
which  is  not  authorized ;  and  the  act  of  1815  authorizes  loca- 
tions to  be  made  on  lands  of  one  class,  and  not  on  lands  of 
the  other. 

This  construction  is  further  sustained  by  the  designation  of 
land,  subject  to  the  location,  in  the  present  tense :  "  the  sale  of 
which  is  authorized  by  law."  In  1815,  when  this  law  was 
passed,  a  very  large  portion  of  the  land  in  the  territory  of 
Missouri  had  not  been  surveyed,  so  that  if  the  intention  of  Con- 
gress was  to  make  a  survey  of  the  public  lands  a  pre-requisite 
to  legal  locations,  by  the  use  of  these  words,  then,  as  it  was 
evidently  designed  to  give  a  range  for  these  locations  as  exten- 
sive as  the  territory,  the  language  employed,  instead  of  being 
**the  sale  of  which  is  authorized  by  law,"  would  have  been,  the 
sale  of  which  is  or  hereafter  shall  be  authorized  by  law. 

As  the  act  speaks  of  the  authority  then  existing  by  law  for 
the  sale  of  the  public  land,  it  evidently  excludes  the  idea  that 
the  sale  was  only  authorized  when  the  President  had  issued 
his  proclamation  for  the  sale :  for  at  that  time  the  President 
had  never  issued  any  proclamation  for  any  sale  in  the  territory 
of  Missouri. 

The  other  interpretation  of  these  words  will,  as  I  believe,  be 
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considered  as  expressing  the  meaning  of  Congress;  that  is, 
that  they  refer  to  the  two  classes  of  land,  one  of  which  was 
then  authorized  by  law  to  be  sold,  and  the  other  was  expressly, 
by  law,  reserved  from  sale. 

I  am  aware  that  great  reliance  has  been  placed  on  the 
official  opinions  of  Mr.  Wirt,  when  he  was  attorney-general, 
given  in  relation  to  these  locations,  and  also  upon  the  opinion 
of  Mr.  Butler,  given  upon  this  very  claim  of  Mackay,  after  its 
confirmation,  and  upon  the  opposing  claim.  These  were,  cer- 
tainly, gentlemen  eminent  in  the  profession,  whose  opinions 
are  entitled  to  high  consideration,  but  still  they  are  not 
oonclusive  authority. 

I  have  but  a  single  remark  to  make  upon  Mr.  Butler's  opin- 
ion, and  that  is,  that  he  is  totally  mistaken  as  to  a  cardinal 
fact  in  the  case.  He  assumes  that  Mackay's  claim  was  filed 
and  recorded  according  to  law,  so  that  the  land  was  ex-  rmAq 
pressly  reserved  from  sale  by  *the  10th  section  of  the  '- 
act  of  1811,  and  that  therefore  it  was  not  subject  to  location. 
Now,  if  Mr.  Butler  had  read  the  petition  on  which  the  con- 
firmation was  procured,  he  would  have  seen  it  there  stated, 
that  the  claim  had  never  been  filed  nor  recorded  according  to 
law,  and  that,  therefore,  the  land  was  not  only  by  law  public 
land,  but  that  it  was  not,  and  never  had  been,  reserved  from 
sale. 

On  the  opinion  of  Mr.  Wirt,  I  have  to  remark,  that  he 
appears  to  have  fallen  into  the  mistake  of  supposing,  that  the 
notice  or  application  of  the  party  for  a  location  was  the  loca- 
tion itself,  and  to  have  directed  his  arguments  chiefiy  against 
that  instrument.  It  is  true,  that  Mr.  Wirt  argues  against  sur- 
veys made  under  New  Madrid  certificates  which  did  not  con- 
form to  the  lines  of  the  public  surveys ;  but  it  is  to  be  observed, 
that  this  conformity  to  the  public  surveys  is  nowhere  required 
in  the  law  which  regulates  these  locations ;  and  although  it 
may  be  very  convenient,  and  be  very  consistent  with  the  gen- 
eral purposes  of  the  government,  in  maintaining  regular  subdi- 
visions of  the  public  lands,  it  is  nowhere  required  as  necessary 
to  the  validity  of  a  location. 

The  effect  produced  by  the  opinions  of  Mr.  Wirt  was  the 
passage  of  the  act  of  26th  April,  1822,  8  Story,  1841,  which 
directed,  that  locations  made  under  these  certificates,  if  made 
in  pursuance  of  the  provisions  of  the  act  of  1815  in  other 
respects,  should  be  perfected  into  grants,  in  like  manner  as  if 
they  had  conformed  to  the  sectional  or  quarter-sectional  lines 
of  the  public  surveys,  and  the  sales  of  the  fractions  made  by 
such  locations  should  be  as  valid  against  the  United  States  as 
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if  the  fractions  had  been  made  by  rivers  or  other  natural 
obstructions. 

The  great  argument  of  Mr.  Wirt  against  the  locations 
which  were  made  before  the  public  surveys  was,  that  they 
would  not  conform  to  the  legal  subdivision  of  the  public 
lands,  when  they  should  be  surveyed,  and  thus  confusion 
would  be  introduced  into  the  system.  Now,  this  act  of  1822 
takes  the  location  as  made,  and  the  confusion  as  existing ;  and 
directs  the  issuing  of  patents,  notwithstanding  this  want 
of  conformity  to  the  lines  of  sections. 

Yet  it  is  argued,  that  because  this  act  ratifies  the  locations 
which  do  not  conform  to  the  public  surveys,  only  when  thej'' 
are,  in  other  respects,  in  pursuance  of  the  act  of  1816,  the 
objection  still  is  to  be  made,  that  they  were  made  on  land 
which  was  not  surveyed,  and  the  sale  of  which  was  conse- 
quently not  authorized  by  law. 

This  is  only  coming  back  again  to  the  discussion  of  what 
lands  were  authorized  to  be  sold;  which,  I  think  I  have  shown, 
was  all  not  reserved  from  sale.  It  is  beyond  dispute  that  the 
land  in  controversy  was  not  reserved  from  sale. 

But  what  is  the  real  extent  of  the  objection  we  are  con- 
sidering? It  is  this:  applications  were  made  to  locate  por- 
tions of  the  public  lands  before  the  public  surveys ;  locations 
jdCA-i  have  been  so  made,  and  they  do  not  conform  to  the  sec- 
J  tional  lines,  when  they  have  been  *afterwards  run. 
The  act  of  Congress  declares  that  this  shall  be  no  objection  to 
the  locations,  yet  it  is  agreed  now,  that  although  the  act  has 
waived  all  objection  to  the  result  produced,  it  still  retains  the 
objection  to  the  cause  which  produced  it;  so  that,  substan- 
tially, the  act  has  accomplished  nothing,  and  the  United  States, 
although  they  have  sold  the  surrounaing  fractions,  and  have 
waived  all  objection  to  the  want  of  conformity  in  the  location 
to  sectional  lines,  and  have  patented  the  land  as  located,  may 
still,  in  all  cases  where  the  applications  were  made  before  the 
public  surveys,  come  in  and  claim  the  land;  or,  that  an 
intruder  or  trespasser  on  the  land  which  the  government  has 
thus  patented,  may  show  that  the  application  for  the  location 
of  the  land  was  thus  made  before  the  public  surveys,  and  set 
up  the  pretence  that  the  patent  is  void. 

This  case  would  present  some  most  remarkable  features,  if 
such  an  objection  could  prevail. 

Here  is  an  application  for  the  location  of  a  tract  of  land, 
bounded  on  three  sides  by  known  Spanish  surveys,  and  to  run 
to  a  point  in  the  line  of  another  Spanish  survey.  The  only 
new  line  to  be  run  is  that  on  one  side,  which  is  necessary  to 
fix  the  quantity.  A  survey  is  made  under  that  application 
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ealling  for  the  townships  and  ranges,  which  shows  that  the 
survey  was  not  made  before  the  United  States'  surveys.  A 
patent  is  issued  by  the  government,  and  in  a  suit  brought  by 
a  purchaser  under  that  patent  it  is  objected,  not  that  the  land 
was  reserved  from  sale — not  that  location  could  have  been 
differently  made  if  the  government  surveys  had  been  a  thou- 
sand times  run — ^not  that  it  does  not  conform  to  boundaries 
which  would  have  fixed  its  limits  whenever  it  might  have  been 
made,  (seeing  that  it  is  bounded  on  three  sides  by  established 
Spanish  surveys,)  but  that  the  application  was  made  prior  to 
the  public  surveys,  therefore  the  application  was  void,  and  the 
survey  was  void,  and  the  location  was  void,  and  the  patent 
was  void,  and  but  for  Mackay's  confirmation,  the  land  would 
be  mere  vacant,  unappropriated  land ;  and  though  an  owner  of 
part  of  the  land,  under  liie  Lafleur  patent,  has  been  more  than 
twenty  years  in  possession  under  the  title  of  Lafleur,  he  has  all 
the  time  been  a  mere  trespasser  I 

The  cases  in  which  the  validity  of  patents  have  been  exam- 
ined in  suits  at  law,  are  too  familiar  to  the  court  to  need  any 
extended  remark  from  the  counsel.  From  the  case  of  PoW% 
Lessee  v.  Wendell^  to  the  present  time,  the  principles  upon  which 
patents  have  been  adjudged  void,  have  been  where  the  state 
has  not  had  title  to  the  land  panted ;  where  the  officer  had  no 
authority  to  issue  it ;  where  the  land  has  been  appropriated  by 
a  species  of  title  which  could  not  by  law  appropriate  it ;  where 
the  patent  has  issued  against  some  express  prohibition  of  law, 
or  fox  land  reserved  from  the  disposition  of  it  attempted  by 
the  patent.  The  patent  to  Lafleur  is  within  neither  of  these 
classes.  The  whole  of  the  objections  now  made  to  it  would  be 
answered  to  the  satisfaction  of  the  plaintiff  in  error,  if  p^/-^ 
the  deputy  ^surveyor  in  1823  had  run  around  the  same  '- 
lines  which  were  run  in  1818,  and  then  had  sat  down  and 
made  precisely  the  same  plat,  and  the  same  field-notes.  And 
how  is  it  known  that  he  did  not?  The  purchaser  under 
Lafleur  gave  no  evidence  about  a  survey.  The  survey  of  1818 
was  given  in  evidence  to  impeach  the  patent ;  the  patent  itself 
implies  that  all  was  done  which  was  necessary  to  its  being 
regularly  issued. 

I  really  feel  that  I  would  be  trifling  with  the  court  to  make 
a  more  extended  argument  in  the  case. 

The  propositions  I  maintain  are  the  following: — 

1.  That  upon  this  record  the  Mackay  title  commences,  as 
i^;ainst  the  defendant  in  error,  with  the  confirmation,  as  no 
document  is  shown  anterior  to  that  confirmation ;  and  the  con- 
firmation does  not,  as  against  the  defendant  in  error,  establish 
the  existence  of  any  prior  claim. 
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2*  Tkat  if  the  existence  of  a  genuine  Spanish  order  of  sos- 
^ej  should  be  assumed,  as  against  the  defendant  in  error,  all 
ehim  under  it  was  barred  by  the  acts  of  Congress. 

8;  That  if  the  existence  of  such  order  of  survey  should  be 
assumed,  whether  the  claim  under  it  were  barred  or  not,  the 
cionfirmartion  of  the  claim  is,  by  the  act  under  which  it  was 
obtained,  expressly  postponed  to  the  Lafleur  title. 

4»  That  the  patent  of  Lafleur  is  the  better  legal  title,  unless 
there  is  some  defect  that  renders  the  patent  void. 

5.  That  the  Lafleur  title  is  above  exception,  regular,  and 
elFeetiiaL 

Mt.  Justice  CATRON  delivered  the  opinion  of  the  court. 

The  first  question  in  order  is,  whether  the  patent  to  Lafleur 
is  a  valid  title  as  against  the  United  States,  when  standing 
alone. 

By  the  certificate  of  the  recorder  of  land-titles  at  St.  Louis, 
Lafleur  was  entitled  to  640  acres  of  land  in  compensation  for 
lands  of  his  injured  by  the  earthquake  in  New  Madrid  county. 
On  this,  the  survey  of  April,  1815,  is  founded.  Its  return  by 
the  surveyor,  with  a  notice  of  location,  to  the  office  of  the 
recorder,  was  the  first  appropriation  of  the  land;^  and  not  the 
notice  to  the  surveyor-general's  office  requesting  the  survey  to 
be  made,  as  this  court  held  in  Bagnell  v.  Broderick^  18  Pet., 

Township  45,  in  which  the  land  granted  to  Lafleur  lies,  was 
laid  off  into  sections  in  1817,  and  1818 ;  and  we  suppose  be- 
fore the  survey  for  Lafleur  was  made,  as  his  patent,  and  the 
survey  on  which  the  patent  is  founded  both  refer  to  the  town- 
ship by  number  as  including  the  land.  When  the  return  of 
the  township  survey  was  made  to  the  surveyor-general's  office 
does  not  distinctly  appear,  although  it  is  probable  it  was  after 
Li^ur's  location  had  been  made  with  the  recorder. 
«eo-|  The  location  was  in  irregular  form,  and  altogether 
-I  disregarded  the  *section  lines,  and  ordinary  modes  of 
entry  under  the  laws  of  the  United  States.  This  circumstance 
lies  at  the  bottom  of  the  controversy.  The  general  land-office 
at  Washington  refused  to  issue  a  patent  on  New  Madrid  loca- 
tions thus  surveyed.  The  Secretary  of  the  Treasury  on  the 
11th  of  May,  1820,  and  again  on  the  19th  of  June,  1820, 
called  on  the  attorney-general  for  his  opinion  on  the  validity 
ef  such  locations,  (2  Land-Laws  and  Opinions,  9,  10,)  this 
c^cer  replied — ^^  That  the  authority  given  is,  to  make  these 

^Ifafhunmvo.    Rector  r,  AsMeyy  6  WalL,  150;  Fr%9bie  ▼,  IfAttMV,  9  Si. 
197;  Ma4  \iay  t.  EasUm,  1 )  Id.,  033. 
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locations  on  any  of  the  public  lands  of  the  territory,  the  sale 
of  which  is  authorized  by  law;  but  the  sale  is  not  authorized 
by  law  until  the  sectional  lines  are  run,  and  consequently  all 
locations  previously  made  by  these  sufferers  are  unauthorized." 

To  cure  this  defect,  the  act  of  1822  was  passed,  which  pro- 
vides, that  locations  made  before  that  time,  under  the  act  of 
1815,  if  made  in  pursuance  of  the  act  in  other  respects,  should 
be  perfected  into  grants  in  like  manner  as  if  they  had  con- 
formed to  the  sectional  and  quarteivsectional  lines  of  the  pub- 
lic surveys ;  and  that  the  fractions  previously  created  by  such 
locations  should  be  deemed  le^al  fractions,  subject  to  sale: 
But  that  after  the  passing  of  the  act,  (26th  April,  1822,)  no 
location  of  a  New  Madrid  claim  should  be  permitted  that  did 
not  conform  to  the  sectional  and  quarter-sectional  lines.  The 
opinion  of  the  attorney-general  appears  to  have  been  favorable 
to  locations  in  conformity  to  the  public  surveys  actually  made, 
before  their  return ;  untU  returned  however,  and  received  at 
the  surveyor-general's  office,  they  could  not  be  recognized  as 
legal  public  surveys ;  and  in  this  sense  Congress  obviously 
acted  on  the  opinion,  and  course  of  the  general  land-office,  in 
pursuance  of  it. 

The  principal  difficulties  standing  in  the  way  of  issuing 

Srtents,  seem  to  have  been  the  following :  There  were  New 
adrid  locations  made  on  lands  not  then  surveyed ;  locations 
made  after  the  lands  had  been  surveyed,  but  before  the  sur- 
veys were  returned ;  and  locations  made  on  lands  surveyed, 
and  the  surveys  returned ;  in  each  case,  disregardful  of  the 
section  lines.  But  all  of  them  were  on  lands  that  had  been 
surveyed,  and  the  surveys  duly  returned  and  sanctioned,  when 
the  act  of  1822  was  passed.  On  this  state  of  facts  Congress 
acted.  No  distinction  was  made  among  the  claimants;  all 
fractions  created  by  prior  locations,  in  existing  public  surveys, 
were  declared  legal,  and  subject  to  sale;  the  fractions  pro- 
duced, could  not  be  legal  unless  the  locations  producing  them 
were  equally  so :  In  this  respect,  therefore,  such  locations 
were  binding  on  the  United  States  from  the  date  of  the  act. 
It  is  insisted,  however,  that  until  section  No.  45  had  been 
offered  for  sale  by  the  proclamation  of  the  President,  no  entry 
could  be  made  on  it  by  a  New  Madrid  warrant ;  and  in  this 
respect  Lafleur's  location  was  void  before,  and  not  cured  by, 
the  act  of  1822,  but  expressly  excepted :  that  Congress  only 
acted  on  one  defect,  that  of  disregarding  the  sectional  lines, 
and  excluded  all  others.  Township  No.  45  was  first  adver- 
tised for  sale  in  1828. 

*In  addition  to  what  has  been  said  in  answer  to  the  r«gg 
aiffument,  it  may  be  remarked,  that  the  New  Madrid    ^ 
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sufferers  were  preferred  claimants ;  like  others  haying  a  legal 
preference,  they  had  a  right  to  buy,  so  soon  as  the  officers  of 
the  government  had  by  law  the  power  to  sell ;  and  sales  could 
be  made  founded  on  public  surveys.  It  could  not  have  been 
intended  by  Congress  that  the  sufferer  should  surrender  his 
injured  claim,  get  his  warrant  from  the  recorder,  and  then  be 
compelled  to  wait  until  after  the  public  sale,  which  might 
sweep  all  the  lands  out  of  which  he  could  obtain  a  new 
home.  And  so  the  act  of  1815  was  construed  and  acted  on  at 
the  general  land-office.  No  objection  seems  to  have  been 
made  there  on  the  ground  that  these  claims  had  been  entered 
on  lands  not  previously  offered  for  sale  at  auction ;  as  the 
President  might,  or  might  not  order  the  sale.  We  think  this 
plainly  inferrible  from  the  following  order.  On  the  9th  of 
April,  1818,  an  act  was  passed  limiting  applications  to  the 
recorder,  for  New  Madrid  warrants  of  survey,  to  the  1st  of 
January,  1819.  The  commissioner  of  the  land-office  here, 
wrote  to  the  recorder  at  St.  Louis,  enclosing  a  copy  of  the 
act,  a  few  days  after  it  was  passed,  saying : 

"  This  act  authorizes  the  reception  of  claims  to  the  1st  of 
January  next ;  but  as  several  public  sales  will  take  place  pre- 
vious to  that  day,  you  must  not  issue  any  patent  certificates  to 
those  claimants  after  the  commencement  of  such  sales,  unless 
the  claimant  produces  a  certificate  from  the  register  of  the 
land-office  to  show  that  the  land  has  not  been  sold.  Should 
you  issue  any  patent  certificate  to  those  claimants  previous  to 
the  public  sales,  you  will  furnish  the  register  of  the  land-office 
for  uie  district  in  which  the  lands  lie  with  a  list  of  the  tracts 
for  which  you  have  issued  patent  certificates,  that  he  may 
reserve  them  from  sale." 

The  8d  j^vction  of  the  act  of  1815  makes  it  the  duty  of  the 
recorder  to  deliver  to  the  claimant  a  certificate  stating  the  cir- 
cumstances of  the  case ;  that  is,  that  the  claim  had  been 
allowed,  surveyed,  and  recorded  in  due  form,  and  that  he 
was  entitled  to  a  patent  for  the  tract  designated :  this  was  to 
be  filed  with  the  recorder  if  satisfactory  to  the  claimant.  Then 
the  recorder  was  bound  to  issue  the  "patent  certificate," 
above  spoken  of,  in  favor  of  the  party,  which,  being  transmit- 
ted to  the  commissioner  of  the  general  land-office,  entitled  the 
claimant  to  a  patent  from  the  United  States. 

By  the  foregoing  instructions,  patent  certificates,  previous 
to  the  public  sales,  were  contemplated  as  due  to  claimants  for 
lands  entered  but  not  previously  offered  for  sale ;  and  we  can- 
not doubt  did  exist  in  large  numbers.  They,  of  course,  were 
sanctioned  at  the  land-office.  Nor  is  the  consideration  of  this 
question  presented  to  this  Q^urt  for  the  first  time.  Petti^r's 
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claim,  in  the  case  of  Stoddard  v.  Ohamberi^  2  How.,  817,  was 
like  this  in  all  its  features  except  one.  It  had  been  located  on 
the  same  land  covered  by  Bell's  concession  made  by  the  rmtu 
Spanish  government,  which  had  been  filed  and  *re-  ■• 
corded  in  1808,  but  not  recommended  for  confirmation  by  the 
commissioners  at  St.  Louis,  for  want  of  occupation  and  culti- 
vation. By  the  act  of  1811,  until  the  decision  of  Congress 
was  had,  the  land  covered  by  the  Spanish  claim  could  not  be 
offered  for  sale,  and  this  restriction  was  continued.  Pettier's 
New  Madrid  location  was  made  in  1818,  on  the  land  reserved 
from  sale  in  favor  of  Bell's  concession,  and  this  court  held  the 
New  Madrid  location,  and  the  patent  founded  on  it,  void, 
because  the  sale  of  the  land  ^^was  not  authorized  by  law,"  and 
the  title  of  Pettier  in  violation  of  the  act  of  1815.  But  the 
court  says : — ^^  Had  the  entry  been  made  or  the  patent  issued 
after  the  20th  of  May,  1829,  when  the  reservation  ceased,  and 
before  it  was  revived  by  the  act  of  1832,  the  title  of  the  de- 
fendant could  not  be  contested." 

For  the  reasons  assigned,  the  court  was  of  opinion  Pet- 
tier's  claim  would  have  been  valid,  had  Stoddard's  not  been 
interposed.  It  also  lies  in  township  No.  45.  So  our  opinion 
is,  that  Lafleur's  claim  was  rendered  valid  by  the  act  of  1822, 
unless  it  can  be  overthrown  by  the  interposition  of  Mackay's. 

2.  This  raises  the  inquiry  into  its  validity  in  opposition  to 
Lafleur's.  That,  standing  alone,  Mackay's  was  valid  against 
the  United  States,  is  in  enect  decided  by  this  court  in  Pollard 
V.  Kibbe^  14  Pet.,  355,  and  PoUard  v.  Files,  2  How.,  601,  and 
is  f]^ee  from  doubt. 

Lafleur's  location  was  made  in  1818,  and  his  patent  issued' 
in  1827.  Mackay's  claim  was  first  filed  for  adjudication  before 
the  District  Court  (U.  S.)  of  Missouri  in  1829.  Up  to  this 
date  it  had  stood  as  an  incomplete  claim,  requiring  confirma- 
tion by  this  government  before  the  title  could  pass  from  the 
United  States ;  to  accomplish  which  a  decree  in  its  favor  was 
sought  in  the  District  Court,  and  finally  obtained  here  on 
appeal ;  in  conformity  to  which  a  patent  was  obtained. 

As  the  proceeding  under  the  act  of  1824  was  ex  parte^  La- 
fleur  was  not  bound  by  it  any  further  than  the  legislation  of 
Congress  affected  his  rights;  and  the  question  is,  how  far  were 
they  protected,  as  against  incomplete  titles  brought  before  the 
District  Court. 

By  the  act  of  March  2d,  1805,  sec.  4,  certain  French  and 
Spanish  claimants  were  directed,  on  or  before  the  1st  day  of 
March,  1806,  to  deliver  to  the  register  of  the  land-office,  or 
recorder  of  land-titles,  within  whose  district  the  land  might 
lie,  every  grant,  order  of  survey,  deed,  conveyance,  or  other 
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written  evidence  of  claim,  to  be  recorded  in  books  kept  for  the 
purpose.  "  And  if,"  says  the  act,  "  such  person  shall  neglect 
to  deliver  such  notice  in  writing  of  his  claim,  or  cause  to  be 
recorded  such  written  evidence  of  the  same,  all  his  right,  so 
far  as  the  same  is  derived  from  the  two  first  sections  of  this 
act,  shall  become  void,  and  for  ever  thereafter  be  barred ;  nor 
shall  any  incomplete  grant,  warrant,  order  of  survey,  deed  of 
conveyance,  or  other  written  evidence,  which  shall  not  be 
#^c-|  recorded  as  above  directed,  ever  after  be  considered  or 
-*  admitted  as  evidence,  in  any  *court  of  the  United 
States,  against  any  grant  derived  from  the  United  States." 

By  the  act  of  April  21,  1806,  sec.  8,  supplemental  to  the 
act  of  1805,  the  time  for  filing  notices  of  claims  and  the  evi- 
dence thereof,  was  extended  to  the  first  day  of  January,  1807: 
but  the  rights  of  such  persons  as  shall  neglect  so  doing  within 
the  time  limited  by  the  act,  it  was  declared  should  be  barred, 
and  the  evidence  of  their  claims  never  after  be  admitted  as 
evidence ;  in  the  same  manner  as  had  been  provided  by  the 
4th  section  of  the  act  to  which  that  was  a  supplement. 

By  the  5th  section  of  the  act  of  March  8, 1807,  further  time 
for  filing  notices  and  evidences  of  claims  was  given  till  the  1st 
day  of  July,  1808 :  But  all  benefit  was  cut  on  from  the  claim- 
ant, if  he  failed  to  give  notice  of  his  claim,  and  file  his  title 
papers ;  so  far  as  the  acts  of  Congress  operated  in  giving  the 
title  any  sanction  through  the  agency  of  commissioners — and 
ever  after  the  first  of  July,  1808,  the  claim  was  barred. 

It  is  insisted,  however,  Mackay's  claim  is  not  embraced  by 
the  act  of  1805,  and  to  which  the  acts  of  1806  and  1807  refer. 
The  act  of  J805  does  govern  the  future  legislation,  interposing 
a  bar.  By  section  4,  S'rench  or  Spanish  grants  made  and  com- 
pleted before  the  1st  day  of  October,  1800,  might,  or  might 
not,  be  filed;  as  the  treaty  of  1803  confirmed  them,  they 
needed  no  further  aid:  But  complete  grants  issued  after 
the  1st  day  of  October,  1800 — and  incomplete  titles,  bearing 
date  after  that  time,  "  shall  be  filed,"  says  the  act.  Mackay's 
claim  is  of  neither  description ;  it  was  an  incomplete  title ; 
being  a  permit  to  settle  and  warrant  of  survey,  without  any 
settlement  or  survey  having  been  made ;  but  dated  before  the 
1st  of  October,  1800. 

The  act  of  1805,  section  4,  further  provides,  that  every  per- 
son claiming  lands  by  virtue  of  the  two  first  sections  of  that 
act,  should,  by  the  Ist  day  of  March,  1806,  file  his  notice  of 
claim,  title  papers,  &c.,  otherwise  the  claim  should  be  barred. 
Mackay's  claim  "was  a  duly  registered  warrant  of  survey," 
within  the  words  of  the  1st  section  of  the  act.  That  the 
United  States  had  the  power  to  pass  such  a  law  we  think  free 
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from  doubt ;  it  being  analogous  to  an  ordinary  aet  of  liodta* 
tion,  as  this  coui-t  held  in  Strotker  ▼.  Lueas^  12  Pet.,  448,  to 
which  nothing  need  be  added  here. 

As  to  the  United  States,  and  all  persons  claiming  under 
them,  Mackay's  claim  stood  barred  from  the  1st  of  July,  i8M, 
until  the  passing  of  the  act  of  May  26, 1824,  by  whicdi  tbe  bar 
was  removed  so  far  as  the  government  was  conoemed.  The 
time  for  filing  claims  under  this  act  was  extended  by  aaotker 

Sassed  in  1826,  and  again  by  that  of  May  24, 1828,  to  the  flSth 
ay  of  May,  1829 ;  before  the  expiration  of  whid^  time  Mae- 
kay's  claim  was  filed  in  the  District  Court  (U.  8.)  of  Missouri, 
and  eventually  confirmed  in  this  court  on  appeal :  And  r^tict 
the  question  is,  did  the  acts  of  1824,  and  1828,  and  *the  ^ 
proceeding  had  under  them,  affect  Lafleur's  title.  By  the  11th 
section  of  the  act  of  1824,  it  is  provided,  ^  l%at  if  in  any 
case  it  shall  so  happen,  that  the  lands,  tenements,  or  heredita- 
ments decreed  to  any  claimant  under  the  provisions  of  this 
act,  shall  have  been  sold  by  the  United  States,  or  otherwiM 
disposed  of,  it  shall  be  lawful  for  the  party  interested  to  eatar 
the  Uke  quantity  of  lands,  in  parcels  conformable  to  sectional 
divisions  and  sub-divisions,  in  any  land-office  in  the  state  of 
Missouri." 

The  act  of  1828,  to  continue  in  force  the  act  of  1824  for  a 
limited  time,  and  to  amend  the  same,  declares  fin  seetion  2) — 
^  That  the  confirmations  had  by  virtue  of  said  act,  aiMl  tiie 
patents  issued  thereon,  shall  operate  only  as  a  relinquiriimeiit 
of  title  on  part  of  the  United  States,  and  shall  no  wise  affect 
the  right  or  title,  either  in  law  or  equity,  of  adveise  daimants 
of  the  same  land." 

The  foregoing  are  the  conditions  on  which  the  bar  was  re- 
moved; these  Congress  certainly  had  right  to  impose,  and 
thereby  give  a  preference  to  an  intervening  title  acquired 
duriuj?  the  existence  of  the  bar. 

Laneur  was  a  claimant  with  a  good  title  in  equity,  when  tiie 
act  of  1824  was  passed;  this  he  well  might  penect  into  a 
patent,  as  his  equity  was  expressly  protected  by  tiie  act  of 
1828,  and  by  implication  in  that  of  1824,  (section  11 ;)  neither 
the  patent  or  entry  was  affected  by  the  proceedings  had  on 
MacKay's  claim  in  the  District  Court  of  Missouri,  and  in  this 
court ;  nor  by  his  patent  issued  pursuant  thereto :  It  follows 
Lafleur's  is  the  better  title,  and  that  the  decision  of  the  Su- 
preme Court  of  Missouri  must  be  affirmed. 

Mr.  Justice  McKINLEY. 

I  dissent  from  the  opinion  of  the  majority  of  tiie  oowii  in 
this  case,  for  the  following  reasons 
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First.  According  to  the  act  of  the  17th  of  February,  1816, 
chap.  198,  *^  persons  owning  lands  in  the  county  of  New  Madrid, 
in  the  Missouri  territory,  with  the  extent  the  said  county  had 
on  the  10th  day  of  November,  1812,  and  whose  lands  have 
been  materially  injured  by  earthquakes,  shall  be,  and  they  are 
hereby  authorized  to  locate  the  like  quantity  of  land  on  any 
of  the  public  lands  of  said  territory,  the  sale  of  which  is  au- 
thorized by  law."  The  section  Unes  of  the  land  had  not 
been  run  on  the  7th  of  July,  1817,  when  the  location  on  the 
New  Md.drid  certificate,  under  which  Gamble  claims,  was 
made.  The  sale  of  the  land,  including  this  location,  was 
not  authorized  by  law,  until  the  year  1828.  The  1st  sec- 
tion of  the  act  of  the  26th  April,  1822,  chap.  40,  could  not 
have  legalized  the  location,  because  the  land  was  not  then 
subject  to  sale;  and  because  that  section  only  authorized 
grants  to  issue  in  like  manner,  as  if  the  location  had  con- 
formed to  the  sectional  or  quarter-sectional  lines  of  the  pub- 
lic surveys,  if  made  in  other  respects,  in  pursuance  of  the 

*571  ^^*  ^^  ^^®  ^'^^^  ^^  February,  1816.  Now  as  the  loca- 
^  tion  had  not  been  *made  in  pursuance  of  that  act ;  and 
as  the  2d  section  of  the  act  of  the  26th  of  April,  1822,  de- 
clared "That  hereafter  the  holders  and  locators  of  such 
warrants  shall  be  bound,  in  locating  them,  to  conform  to 
the  sectional  and  quarter-sectional  lines  of  the  public  sur- 
veys, as  nearly  as  the  respective  quantities  of  the  warrants 
will  admit,  and  all  such  warrants  shall  be  located  within  one 
year  after  the  passage  of  this  act;  in  default  whereof  the 
same  shall  be  null  and  void ; "  and  as  no  location  and  survey 
were  made  in  conformity  with  the  2d  section,  the  warrant,  sur- 
vey, and  patent,  are  utterly  void.  See  Lindsey  v.  MiUer^  6 
Pet.,  676. 

SecoQdly.  The  decree  confirming  the  claim  of  Mackay's 
heirs,  by  the  Supreme  Court  of  the  United  States,  under  the 
treaty,  was  a  full  and  ample  admission,  that  the  United  States 
had  no  right  to  the  land  covered  by  that  claim.  The  title 
which  they  acquired  to  this  land,  under  the  treaty,  was,  there- 
fore, held  by  them  in  trust  for  Mackay's  heirs,  or  any  other 
person  having  a  better  title,  under  the  treaty.  The  decree  of 
Confirmation  related  back  to  the  date  of  the  concession,  by 
the  Spanish  government,  to  Mackay,  and  made  the  title  as 
complete  as  if  it  had  been  completed  by  that  government 
before  the  treaty,  notwithstanding  the  several  intervening  acts 
of  limitation  passed  by  Congress. 

Thirdly.  The  location,  survey,  and  patent,  under  which 
Gamble  claimed,  being  void,  the  11th  section  of  the  act  of  the 
26th  of  May,  1824,  chap.  173,  did  not  apply  to  this  case. 
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Because,  in  the  language  of  the  section,  it  did  not  ^'  so  happen 
that  the  land  "  had  been  sold  or  otherwise  disposed  of  by  the 
United  States.  Therefore,  Mackay's  heirs,  or  those  claiming 
under  them,  were  not  authorized,  and  much  less  bound  to 
enter  other  land  in  lieu  of  that  confirmed  and  granted  to 
them  by  the  decree  and  patent. 

Mr.  Justice  Stoby  and  Mr.  Justice  Wayi^b  concur  in  these 
reasons. 


James  N.  and  Levi  Dickson,  Plaintiffs,  v.  William 
H.  Wilkinson,  Administrator  of  John  T.  Wilkin- 
son, DEGEASEP. 

There  was  a  Judgment  against  an  administrator  of   assets  qtumdo  acdderint 
Upon  this  judgment  a  scire  facias  was  issued,  containing  an  averment  that 

goods,  chattels,  and  assets  had  come  to  the  hands  of  the  defendant. 
Upon  this  scire  facias  there  was  a  judgment  by  default;  execution  was  issued, 

and  returned  ^^  nulla  bona.'* 
A  scire  facias  was  then  accorded  against  the  administrator  to  show  cause  why 

the  plaintiff  should  not  have  execution  ^^de  bonis  propriis,** 
It  was  then  too  late  to  plead  that  the  ayerment  in  the  first  scire  facias  did  not 

state  that  assets  had  come  into  the  hands  of  the  administrator  subsequent  to 

the  judgment  quando. 
A  judgment  by  default  against  an  executor  or  administrator  is  an  admission  of 

assets  to  the  extent  charged  in  the  proceeding  against  him  J 
If  a  party  fail  to  plead  matter  in  bar  to  the  original  action,  and  judgment  pass 

against  him,  he  cannot  afterwards  plead  it  in  another  action  founded  on  that 

judgment;  nor  in  a  scire  facias,^ 
A  demurrer  reaches  no  further  back  than  the  proceedings  remain  in  Jteri^  or 

under  the  control  of  the  court. 

1  In  Mason  v.  Peter,  1  Munf.  (Va),  Piatt  v.  Robins,  1  Johns.  (N.  Y.)  Gas., 

437,    it  was   held   that  a  judgment  278.    It  is  an   admission   of   assets, 

against  the  executor  by  default  is  a  Williams  y.  Holden,  4  Wend.  (N.  Y.), 

prima  facte  admission  of  assets,  but  223;    Lawrence  t.  Bush,  3  Id.,  305; 

no  evidence  against  the  heir  or  devi-  Ruggles  Y.Sherman,  14  Johns.  (N.Y.), 

sees  of  the  real  estate.    Freelands  v.  446. 

Royal,  2  Hen.  <&  M.  (Ya.)}  575:  Mos-       After  allowing  judgment  to  go  b> 

ier  V.  Zimmerman,  5  Humph.  (Tenn.),  default,  an  admmistrator  cannot  plead 

62,  (changed  by  statute) ;  Skelton  v.  plene  <idministravit,  for  it  is  a  confes- 

Haxollngs,  IWils.,  258;    Wharton  y.  sion  of  assets.    Executor  qf  Baracliff 

Richardson,   2   Str,  1075;   Eyre   v.  y.  Administrators  ^  Qriscom,  1  Coila 

Hinton,  Id.,  732 ;  Cook  v.  Jones,  Cowp.,  (N.  J. ),  165. 

727;  Post  V.  Mackall,  3  Bland  (Md.),        In  South  Carolina,  it  is  held  that  a 

480.     So  after  a  confession  of  judg-  court  of  equity  will  relieve  him  of  the 

mcnt  by  an  executor  in  an    action  judgment.    Lenoir  v.  Winn,  4  Dev. 

brought  on  his  bond,  for  the  purpose  (S.   C. ),  65;  but    not    in   Marvland. 

of  recovery  against  him  and  his  sure-  horsey  v.  Hammonet,  1  Bland  (Md.), 

ties  for  a  devastavit,  he  cannot  resort  463;  Elliott  v.  Welch,  2  Id.,  242.   So 

to  a  court  of  equity  for  relief,  on  the  judgment  upon  demurrer  has  the  same 

ground  that  he  had  fully  administered  effect.  Rock  v.  Lelghton,  2  Salk.,  819; 

the  assets  of  his  testator.     Worsham  S.  C.  1  Ld.  Raym.,  589;  Comyns,  87; 

V.  McKenzie,  1  Hen.  <fe  M.  (Va.),  342;  Erving  v.  Peters,  3  T.  R.,  685;  Leon^ 
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This  case  came  up  from  the  Circuit  Court  of  the  United 
States  for  the  middle  district  of  Tennessee,  upon  a  certificate 
of  division  in  opinion  between  the  judges. 

All  the  facts  which  are  necessary  to  an  understanding  of 
the  point  are  stated  in  the  certificate,  as  follows : — 

The  plaintiffs,  at  September  term,  1887,  with  the  defendant's 
consent,  had  a  judgment  of  assets  quando  acciderint.  On  the 
2d  of  October,  1838,  upon  their  suggestion  of  assets  come  to 
the  defendant's  hands,  a  scire  facias  was  accorded  them  to  be 
made  known  to  the  defendant  to  show  cause  why  they  should 
not  have  execution  of  those  assets.  This  scire  facias  was 
issued  on  the  10th  of  January,  1839,  and  after  reciting  the 
judgment  quando^  it  contained  the  following,  and  no  other, 
averment  of  the  coming  of  assets  to  the  defendant's  hands : — 
"  And  whereas,  afterwards,  to  wit,  on  the  2d  day  of  October, 


ardy.  Simpson,  2  Blng.  N.  C,  170;  bar  of  an  action  is  a  waiver  of   that 

S.  C,  2  Scott,  ^.  particular  defense,  and  it  cannot  be 

So  a  verdict  upon  any  plea  pleaded  afterwards  urged  in  a  second  action 
by  an  executor  or  adn&nistrator,  ex-  concerning  the  same  subject  matter. 
cept  plene  administravitj  is  conclusive  This  is  particularly  true  in  an  action 
upon  him  that  he  has  assets  to  satisfy  on  the  judgment  rendered  on  the 
such  judgment.  Ramsden  v.  Jack-  original  cause  of  action.  In  accord- 
son,  1  Atk.,  292 ;  Erving  v.  Peters,  H  ance  with  the  rule  stated,  it  was  held 
T.  R.,  3a5;  Hancock  v.  Prowd,  1  in  Wilson  v.  Hunt,  Pet.  C.  C.  441, 
Saund.,  835,  note  10.  If  he  suffers  that  a  payment  which  might  have 
judgment  to  go  against  him,  his  sure-  been  pleaded  to  the  orighial  scire 
ties  are  liable.  New  comb  v.  Ooss,  1  facias  to  revive  a  judgment,  could  not 
Mete.  (Mass),  333;  and  plene  adminis-  be  given  in  evidence  on  a  second  scire 
travit  is  not  a  good  plea  to  such  an  facias;  and  in  United  States  Y.Thomp- 
action.  Judge  of  Probate  v.  Lane,  50  son,  Gilp.,  614,  it  was  held  that  where 
N.  H. ,  556.  a  scire  facias  is  issued  to  revive  a  judg- 

In  an  early  case  in  Tennessee  it  was  ment,  the  defendant  cannot  avail  him- 

held  that  if  a  judgment  is  rendered  self  of   matters  of  defense  whidi  oc- 

i^inst  an  executor  in  another  state,  curred  previous  to  the  original  suit, 

if  he  did  not  plead  fully  administered  It  is  a  general  rule,  that,  to  a  defendant 

in  that  suit,  he  cannot  have  the  bene-  in  scire /acios,  no  ground  of  defense  is 

fit  of  the  plea  in  Tennessee,  but  is  open,  which  he  nught  not  have  taken 

liable  to  a  judgment  de  bonis  propriis,  in  the  original  suit.    Smith  v.  Eaton, 

White  v.  Archbill,2  Sneed,  (Tenn.),  37  Me.,  298;    Bobbins  v.  Bacon,  1 

588.  Root    (Conn.),     648;     Siaowmey   v. 

In  many  states  and  in  England  the  Stockwell,  4  Mete  (Mass.),  618,  621; 

rule  is  changed  as  stated  in  the  case,  Kemp  v.  Cook,  6  Md.,306;  McFar- 

and  the  administrator  or  executor  Is  land  v.  Irvjin,  8  Johns.  (N.  T.),  77; 

not  liable  on  his  bond  for  the  amount  Earlev.  Hinton,  2  Str.,  782;  Bush  v. 

of  the  judgment  except  as  to  such  as-  Gower,  Id.,  1043;  Moore  y,  Garretson, 

sets  as  come  into  his  hands,  and  then,  6  Md.,  444;   Matthews  v.  Mosby,  18 

in  case  of  an  insufficiency,  only  the  Sm.   &  M.    (Miss.),  422;   Person  v. 

proportionate  amount  due  on  the  judg-  Valentine,  Id.,  651 ;  Biley  v.  McCord, 

ment.     Cousins  v.  Paddon,  2  Cromp.  24  Mo.,  266.    But  any  matter  arising 

M.  &  R.,  558;  Be  Higgins^  Trusts,  2  subsequent  to  the  rendition  of    the 

(Tiff.,  562;  Colman  v.  Hall,  12  Mass.,  judgment  sought  to  be  revived,  may 

570;  Lee  v.  Gardner,  26  Miss.,  521;  be  pleaded  as  a  defense.      Vredenr 

Judy  V.  Kelley,  11  111.,  211.  burgh  v.  Snyder,  6  Iowa,  89. 

^A  failure  to  plead  any  matter  in 
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1888,  it  was  suggested  to  the  said  court,  ou  behalf  of  the  said 
plaintiffs,  that  goods,  chattels,  and  assets  had  come  to  the 
hands  of  the  defendant,  sufficient  to  satisfy  the  said  judgment; 
and  it  was  thereupon  ordered  by  said  court,  that  a  scire  facias 
issue,  and  we  therefore  hereby  command  you,  &c."  This  writ 
was  made  known  to  the  defendant,  and  the  plaintiffs  there- 
upon, by  his  default,  at  September  term,  1839,  had  judgment 
of  execution  of  the  intestate's  goods  in  the  defendant's  hands 
to  be  administered,  if  so  much,  and  if  not,  then  the  costs  de 
bonis  propriis.  On  the  9th  of  October,  1889,  execution  was 
issuea  accordingly,  and  returned  to  March  rules,  1840,  nvila 
banay  except  as  to  the  costs,  which  were  levied  de  bonis  pro- 
priis. A  scire  facias  was  now  accorded  against  the  defendant 
to  show  cause  why  the  plaintiffs  should  not  have  execution  of 
their  demand  de  bonis  propriis :  and  this  writ  was  issued,  made 
known  to  the  defendart,  and  returned  to  September  term, 
1840,  when  he  appeared  and  pleaded  to  it  fully  administered, 
and  a  special  plea,  that  the  insolvency  of  the  intestate's  estate 
had  been  suggested  to  the  proper  Tennessee  authority,  and  a 
bill  in  equity  filed  in  a  state  court  to  administer  his  effects 
according  to  the  laws  of  Tennessee.  To  these  pleas  the  plain- 
tiflEs  demurred,  and  on  the  argument  of  the  demurrer,  the 
defendant's  counsel,  against  awarding  execution  de  bonis  pro- 
priis^ showed  for  cause,  that  the  judgment  by  default  upon 
the  first  scire  facias  did  not  establish  the  fact,  that  any  goods, 
&c.,  had  come  to  the  defendant's  hands  since  the  judgment  of 
assets  quando  acciderint^  because  the  said  first  scire  facias  did 
not  aver  that  goods,  &c.,  had  come  to  the  defendant's  hands 
since  the  said  judgment  quando^  but  only  that  those  goods  had 
come  to  his  hands,  without  saying  when,  and  a  judgment  by 
default  only  admits  such  facts  as  are  alleged;  *that  r«cQ 
unless  the  record  showed  that  assets  had  come  to  his  •■ 
hands  since  the  said  judgment  quando^  and  that  such  assets 
had  been  eloigned  and  wasted,  no  execution  could  issue  against 
the  defendant  to  be  levied  de  bonis  propriis.  And  the  counsel 
for  the  plaintiffs  insisted  that  advantage  should  have  been 
taken  of  the  alleged  defect  in  the  first  scire  facias  at  the  term 
to  which  it  was  returnable,  and  returned,  by  plea  or  demurrer; 
that  the  judgment  by  default  was  a  waiver  of  errors  in  the 
process,  and  so  that  the  said  error,  if  it  be  one,  could  not  be 
reached  by  the  demurrer  aforesaid. 

"  And  upon  said  point,  whether  advantage  could  be  taken  of 
the  aforesaid  defective  averment  in  the  first  scire  fcudas^  upon 
the  plaintiff's  demurrer  to  the  defendant's  pleas  to  the  second 
scire  facias^  the  opinions  of  the  judges  are  opposed. 

^  And  it  is  thexeupon  ordered,  that  the  foregoing  statement 
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of  facts,  iQYolying  said  point,  upon  which  said  disagreement 
occurs,  made  under  the  direction  of  the  judges,  and  at 
the  request  of  the  plaintiffs  by  their  attorney,  be  certified  to 
the  Supreme  Court  for  their  opinion  upon  said  point,  accord- 
ing to  the  act  of  Congress  in  that  case  made  and  provided/ 


»> 


The  case  was  argued  by  Mr.  Francis  Brifdey^  for  the  plain- 
tiffs, who  made  the  following  points : — 

1.  The  first  scire  facias  was  sufficiently  accurate  as  to  form. 
It  avers  that  on  the  4th  of  September,  1887,  judgment  was 
rendered  for  the  plaintiffs  against  the  assets  quando  aceiderint. 
It  then  avers  that  afterwards,  on  the  2d  of  October,  1888, 
(more  than  a  year,)  the  plaintifBs  suggested  that  assets  had 
come  into  the  hands  of  the  defendant,  sufiicient  to  satisfy  the 
judgment.  These  two  facts  together  form  the  connected 
proposition,  that  assets  had  come  into  the  hands  of  the 
defendant  since  the  judgment  quando.  In  the  case  of  Piatt  v. 
Robins  et  aLy  1  Johns.  (N.  Y.},  Ch.,  276,  there  is  no  better 
averment ;  yet  no  objection  was  taken  to  the  form.  '^  Diverse 
goods  and  chattels  which  were  of  the  intestate,  to  the  amount 
of  the  damages  recovered  had  come  to  the  hands  of  the 
defendants,"  is  the  language  in  that  case. 

2.  If  the  averment  in  the  first  scire  facias  be  imperfect,  the 
objection  cannot  now  be  taken ;  it  should  have  been  made  by 
plea,  when  that  writ  was  returnable.  The  general  rule  is, 
that  if  a  party  do  not  avail  himself  of  the  opportunity  of 
pleading  matter  in  bar  to  the  original  action,  he  cannot  diter- 
wards  plead  it,  either  in  another  action  founded  on  it,  or  in  a 
scire  facias.  Cook  v.  Jones^  2  Cowp.,  727 ;  WheaUey  v.  Lane^ 
1  Saund.,  216,  note  8,  by  Williams. 

3.  The  defendant  cannot  plead  any  plea  to  the  second  scire 
facias  which  puts  his  defence  upon  the  want  of  assets;  for 
such  plea  would  be  contrary  to  what  is  admitted  by  his  default 
in  the  first  scire  facias.  The  default  is  an  admission  of  assets. 
Treil  v.  Edwards,  6  Mod.,  808 ;  Rock  v.  Leighton^  1  Salk.,  810 ; 
Piatt  V.  Robins  et  ah,  1  Johns.  (N.  Y.),  Ca.,  276 ;  Skelton  v. 
Hawling,  1  Wils.,  258 ;  Ruggles  et  al,  v.  Sherman,  14  Johns. 
(N.  Y.),  446 ;  The  People  v.  The  Judges  of  Erie  County, 
4  Cow.  (N.  Y.),  446.  This  last  case  shows  the  practice  to  be 
to  issue  execution  de  bonis  propriis,  whether  nuUa  bona  or 
devastavit  be  returned  by  the  sheriff.  Iglehart  v.  Slate,  for  the 
use  of  Mackabin,  2  Gill.  &  Johns.  (Md.),  285 ;  Gh^h  v. 
Chew,  8  Serg.  &  R.  (Pa.),  17.  A  cognovit  actionem^  by  execu- 
tor, is  an  admission  of  assets.  Ben  v.  Be  Hart,  1  Hals 
(N.  J.),  450. 

4.  The  point  raised  by  the  special  plea  is  as  to  the  e£Feot  of 
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the  proceedings  in  insolvency  in  the  local  courts.  If  the  pro- 
ceemng  be  in  the  nature  of  a  commission  of  insolvency,  then 
the  pendency  of  such  commission  is  no  bar  to  a  scire  facia% 
gainst  the  administrator,  in  a  judgment  had  against  him. 
RaUh  V.  EuxiM^  1  GaU.,  160. 

Mr.  Justice  McEINLET  delivered  the  opinon  of  the  court. 

This  case  is  brought  before  this  court  upon  a  certificate  of 
division  of  opinion  of  the  Circuit  Court  for  the  middle  district 
of  Tennessee. 

The  phdntLSs  had  judgment  against  the  defendant  for 
$1169.88  debt,  and  $110.94  damages.  ^'  And  it  appearing  to 
the  satisfaction  of  the  court,  by  the  admission  of  the  plaintiffit, 
that  no  assets  of  the  intestate  had  come  to  the  hands  of  the 
defendant,''  it  was  adjudged,  that  the  plaintiff  have  ''  execu- 
tion to  be  levied  of  the  goods  and  chattels,  and  assets,  which 
might  thereafter  come  to  the  hands  of  the  defendant  to  be 
administered."  Upon  this  judgment  a  fi.  fa.  issued  to  be 
levied  of  the  assets  of  the  testator,  which  might  thereafter 
eome  to  the  hands  of  the  defendant  to  be  administered :  which 
jL  fa.  was  returned  by  the  marshal  nulla  bona.  On  the  10th 
day  of  January,  1889,  a  scire  facias  issued  against  the  defend- 
ant, upon  suggestion  that  assets  of  the  intestate,  sufficient  to 
satisfy  the  juc^ment,  had  come  to  the  hands  of  the  defendant. 
Upon  this  scire  facias  there  was  judgment  against  the  defend- 
ant by  defiault,  to  be  levied  of  the  goods  and  chattels  of  the 
intes^te,  in  his  hands  to  be  administered.  A  fi.  fa.  issued 
upon  this  judgment,  which  was  also  returned  nulla  bona. 

And  thereupon  another  scire  facias  issued  against  the 
defendant  to  have  judgment  against  him  de  bonis  propriis^  to 
which  he  pleaded,  first,  pUne  administravit ;  seconoly,  that  no 
assets  ever  came  to  his  nands ;  and  thirdly,  that  the  estate  of 
the  intestate  was  insolvent  at  the  time  the  letters  of  adminis- 
tration were  granted ;  and  that  in  pursusuice  of  the  act  of  the 
General  Assembly  in  such  case  made  and  provided,  he  had 
suggested,  to  the  clerk  of  the  county  court,  the  insolvency  of 
saia  estate,  &o.    To  these  pleas  the  plaintiff  demurred,  and  in 

S argument  the  counsel  for  the  defendant  insisted  ^Hhat  the 
igment  by  d^ult  upon  the  first  scire  facias  did  not  estab- 
h  the  fact,  that  any  ffoods,  &c.,  had  come  to  the  hands  of  the 
defendant,  since  the  judgment  of  assets  quando  acciderint; 
because  the  said  first  scire  facias  did  not  aver,  that  goods,  &c., 
had  come  to  the  defendant's  hands  since  the  said  judg-  p«g| 
ment  quando  ;  but  only,  that  said  *goods,  &c.,  had  come  ■- 
to  his  nands,  without  saying  when ;  and  a  judgment  by  defiEtult 
only  admits  such  facts  as  are  alleged.    That  unless  the  record 

61 


61  SUPREME  COURT. 


Dickson  V.  Wilkinson. 


showed  that  assets  had  come  to  his  hands  since  the  judgment 
quando^  and  that  such  assets  had  been  wasted,  no  execution 
eould  issue  against  the  defendant  to  be  levied  de  bonis  pro- 
priisy  And  the  counsel  for  the  plaintiffs  insisted  "that  the 
alleged  defect,  in  the  first  scire  facias^  should  have  been  taken 
advantage  of  at  the  first  term  to  which  it  was  returnable,  by 
plea  or  demurrer ;  that  the  judgment  by  default  was  a  waiver 
of  errors  in  the  process ;  and  so  the  error,  if  it  be  one,  could 
not  be  reached  by  the  demurrer." 

"  And  upon  said  point,  whether  advantage  could  be  taken  of 
the  aforesaid  defective  averment  in  the  first  scire  facias^  upon 
the  plaintiff's  demurrer  to  the  defendant's  pleasto  the  second 
scire  facias,  the  opinions  of  the  judges  were  opposed." 

A   scire  facias  is  an   action  to  which  the   defendant  may 

Slead  any  legal  matter  of  defence.  And  in  this  case  the 
efendant  might  have  pleaded  the  same  matter  in  bar  to  the 
first  scire  facias,  which  he  offered  to  plead  to  the  second.  Or 
if  he  considered  the  first  scire  facias  insufficient  in  law,  he 
might  have  demurred  to  it.  Having  done  neither,  judg- 
ment by  default  was  properly  taken  against  him.  And  it 
is  well  settled,  that  a  judgment  by  default  against  an  execu- 
tor, or  administrator  is  an  admission  of  assets  to  the  extent 
charged  in  the  proceeding  against  him,  whether  it  be  by 
action  on  the  original  judgment  or  by  scire  facias.  Ewing*s 
Executors  v.  Peters,  8  T.  R.,  685 ;  The  People  v.  The  Judges 
of  Erie,  4  Cow.  (N.  Y.),  446.  Failing  to  make  the  money 
out  of  the  assets  of  the  intestate,  on  the  first  scire  facias,  the 
plaintiffs  prosecuted  the  second  to  have  judgment  against 
the  defendant,  to  be  levied  of  his  own  proper  goods,  &c. 
To  this  he  pleaded  the  three  pleas  before  mentioned. 

It  is  a  universal  rule  of  law,  that  if  the  party  fail  to  plead 
matter  in  bar  to  the  original  action,  and  judgment  pass  against 
him,  that  he  cannot  afterwards  plead  it  in  another  action 
founded  on  that  judgment ;  nor  in  a  scire  facias,  (see  the 
authorities  above  cited.)  The  demurrer  of  the  plaintiffs  to 
the  defendant's  pleas  was,  therefore,  well  taken.  And  al- 
though either  party  may,  on  a  demurrer,  take  advantage  of 
any  defect  or  fault  in  pleading,  in  the  previous  proceedings  in 
the  suit,  the  demurrer  can  reach  no  further  back  than  the  pro- 
ceeding remain  in  fieri,  and  under  the  control  of  the  court. 
The  judgment  on  the  first  scire  facias,  although  ancillary 
to  the  original  judgment,  and  the  foundation  of  the  proceed- 
ing on  the  second  scire  facias,  was,  nevertheless,  a  final  judg- 
ment, and,  in  that  count,  conclusive  upon  the  parties ;  and 
opposed  an  insuperable  bar  to  any  plea  of  either  party, 
whether  of  law  or  of  fact,  designed  to  go  beyond  it. 
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It  is  the  opinion  of  this  court,  therefore,  that  advantage 
oould  not  be  taken  of  any  defective  averment  in  the  first  scire 
facias^  upon  the  demurrer  of  the  plaintiffs  to  the  pleas  of  the 
defendant;  which  is  ordered  to  be  certified  to  said  Circuit 
Court. 


<•■»» 


♦John   Walker,    Plajntipf   in    bbbob,   v.   The    p^go 
Pbbsidbnt  and    Dibectobs   op  the  Bank  op    ■• 
Washington,  Dependant  in  ebbob. 

Every  snbseqnent  secniityy  given  for  a  loan  originally  nsnrions,  however  re- 
mote or  often  renewed,  is  void.^ 

Where  there  was  an  application  to  a  bank  for  a  discount  upon  a  note,  to  be 
secured  collaterally,  and  the  party  applying  drew  checks  upon  the  bank 
which  were  paid  before  the  note  was  actually  discounted;  and  the  bank 
treated  the  note,  when  discounted,  as  having  been  so  on  the  day  of  its  date 
Instead  of  a  subsequent  day  on  which  its  proceeds  were  carried  to  the  credit 
of  the  party,  it  was  held  not  to  be  usury/ 

The  court  bSow  was  riffht  in  refushig  an  instruction  to  the  jury  that,  upon 
such  evidence,  they  m^ht  presume  usury  as  a  fact. 

In  cases  of  a  written  contract,  the  question  of  usury  is  exclusively  for  the  de-« 
eision  of  the  court* 

1  FoLLOWBD.    NeUon  v.  Hwrford,  grantee.    Harrold  v.  Morgan^  66  Ghi. 

11  Neb.,  467.  398. 

If  the  original  transaction  was  usu-  It  makes  no  difference  that  the  par- 

rious,  every  renewed  secm*ity  is  tainted  ties  liable  on  the  note  were  not  privy 

with  the  original  illegal  transaction,  to  the  usurious  bargain,  if  the  true 

OrrY.  Lacy^i  McLean, 243, 248;  Hat-  destination  of  the  note  was  to  secure 

riaon  v.  Hannahy  5  Taunt. ,  780 ;  Bridge  such  a  bargain  made  by  others  for  the 

t,  fliid&ardL  15  Mass.,  96;  DeBxUtB  v.  use  of  him  who  was  to  reap  the  fruits 

BacoUj  6  Granch,  252;  Callonan  v.  of  the  bargain.    Bridge  v.  Huhhard^ 

8haWy  24   Iowa,  441;  IhinacoTrib  v.  15  Mass.,  96;  see  Steele  v.  Whipple, 

Bunftcr,  2  Mete  (Mass.),  8.  21  Wend.   (N.    Y.),    103;  Powell  y. 

The  assignment  of  a  mortgage  to  Waters,  8  Cow.  (N.  Y.),  669;  JReed  v. 

•ecore  such  a  loan  has  been  held  void.  Smithf  9  Id.,  647:  Vickery  v.  Dickson, 

Schroeppel  v.  Coming,  6  N.  Y.,  107.  85  Barb.  (N.  Y.),  96,  98,  100. 

Nor  can  any  subsequent  confirma-  So  taking  a  bond  and  mortgage  for 

tton  of  a  usurious  contract  render  it  a  former  usurious  bond  and  mortgage 

▼aUd.    Moncure  v.  Dermott,  13  Pet.,  does  not  render  the  transaction  valid. 

345.  McCroney  v.  Alden,  46  Barb.  (N.  Y.), 

Changing  the  form  of  the  security  272. 

as  to  dwneter,  or  form,  or  parties,  Even  though  done  ignorantly.    Ed- 

does  not  purse  the  illegal  considera-  wards  v.  Skining,  1  Brev.  (S.  C.),548. 

tion.      Tuthul  V.  Davts,  20   Johns.  ^Applied.    Hotel  Co,  v.  Wade,  7 

(N.  Y.).  285.  Otto,  24. 

Nor  does  taking  a  mortgage  to  se-  ^  This  was  decided  by  Chief  Justice 

cure  the  note  formerly  siven  render  it  Marshall  in  the  early  case  of  Levy  v. 

valid.    Brinkerhoff  v.  Toote,  Hoffm.  Oadsby,  3  Cranch,  180  (1805);  and  the 

(N.  Y.),  291;  Ruddock  Y,  Boyd,  Id.,  same   rule   has  been   announced   in 

294,  306,  806;  and  property  conveyed  other  cases.    BuUrick  v.  Harris^  1 

to  secure  such  a  debt  is  not  subject  to  Biss.,  442;  Bank  of  United  States  v. 

Che  lien  of  a  judgment  against  the  Waggener,  9  Pet.,  378. 
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This  case  was  brought  up  by  writ  of  error  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  Columbia,  in 
the  county  of  Washington. 

The  facts  were  these : 

On  the  30th  of  January,  1840,  Walker,  the  plaintiff  in 
error,  addressed  the  following  letter  to  the  bank : 

"Gentlemen: — I  am  desirous  of  obtaining  a  loan  of 
twenty-five  thousand  dollars,  to  purchase  cattle  for  fulfilling 
my  contract  with  the  government,  for  N.  York  station,  say 
2,000  barrels,  and  amounting  to  nearly  $27,000. 

"  In  security  for  the  above  money  I'll  assign  all  my  right 
and  title  to  the  beef  now  on  hand,  say  barrelled  and  salted, 
and  all  that  I  may  have  (reserving  a  prior  right  of  $3,000, 
already  given  for  Norfolk  station)  at  the  warehouse  on  Brad- 
ley's wharf,  to  be  subject  to  your  control. 

"I'll  deposit  an  accepted  draft  of  E.  Kane,  Esq.,  navy 
agent,  for  the  payment  of  my  contract  for  N.  Y.  station. 
"  Y'rs  resp'y,  Jno.  Walker.'* 

On  the  6th  of  February,  1840,  John  Walker  executed  a 
promissory  note  in  favor  of  Henry  Walker  or  order,  for 
$10,000,  ps^able  ninety  days  after  date,  negotiable  and  paya- 
ble at  the  Bank  of  Washington.  This  note  was  delivered  to 
the  bank  under  the  circumstances  stated  in  the  first  bill  of 
exceptions.  The  note  upon  which  the  suit  was  brought  was  a 
renewal  of  it,  dated  on  the  9th  of  May,  1840,  the  maturity  of 
the  above. 

On  the  19th  of  February,  1840^  the  following  draft  was 
drawn: 

"  Ella.8  Kane,  Esq.,  Navy  Agent,  Washington,  D.  C. 

"  Sm : — Please  pay  to  James  Adams,  Esq.,  cashier  of  the 
Bank  of  Washington,  or  order,  the  sum  of  ten  thousand  dol- 
lars, out  of  the  delivery  of  navy  beef,  to  be  made  by  me  at 
the  navy  yard,  Brooklyn,  New  York,  under  my  contract,  dated 
80th  September,  1889. 

"  And  oblige,  sir,  very  respectfully,  &c.,  your  ob't.  serv't. 

"Jno.  Walkeb. 

«  Washington,  D.  (7;,  February  19, 1840." 

♦ftftl        *^^  *^®  ^*^®  ^^  ^®  foregoing  draft  was  the  following 
^    acceptance,  to  wit : 

^  Accepted,  to  be  paid  by  me,  when  the  bills  shall  have  been 
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received  and  duly  approved  by  the  commandant  of  the  navy 
yard.  Elias  Kane." 

On  the  20th  of  February,  1840,  Walker  executed  to  the 
bank  a  bill  of  sale  of  all  the  beef  which  he  had  then  on  hand 
or  should  put  up,  reciting  that  he,  Walker,  stood  largely  in- 
debted to  the  bank  on  loans  and  discounts  obtained  ^om  it, 
and  was  anxious  to  secure  the  payment  of  notes  that  had  been 
drawn  or  given,  or  might  thereafter  be  drawn  or  given, 
&c.,  &c. 

On  the  2d  of  April,  1840,  the  following  draft  was  drawn, 
which  is  referred  to  in  one  of  the  exceptions : 

**  EiiiAS  Kane,  Esq.,  Navy  Agent,  Washington,  D.  C. 

"Sir: — Please  pay  to  James  Adams,  Esq.,  or  order,  the 
amount  due  me  for  delivery  of  navy  beef,  to  be  delivered  by 
me,  under  my  contract,  at  the  navy  yard,  Brooklyn,  New 
York. 

"  And  oblige,  sir,  very  respectfully,  your  ob't  serv't, 
April  2d,  1840.  Jno.  Walker.** 


C4 


On  the  face  of  the  above  was  the  following  acceptance,  to 
wit: 

"Accepted,  to  be  paid  by  me,  when  the  bills  shall  have  been 
received  and  duly  approved  by  the  commandant  of  the  navy 
yard,  Brooklyn,  New  York.       Elias  Kane,  Navy  Agent." 

On  the  9th  of  May,  1840,  the  following  note  was  executed 
upon  which  the  suit  was  brought : 

"  [$10,000.]  City  of  Washington,  May  9, 1840. 

"  Thirty  days  after  date  I  promise  to  pay  to  Henry  Walker, 
or  order,  ten  thousand  dollars,  for  value  received.  Negotiable 
and  payable  at  the  Bank  of  Washington.    Jno.  Walker." 

"  Credit  the  drawer." 

It  was  endorsed  by  Henry  Walker,  Lewis  Walker,  and  John 
Walker. 

Not  being  paid  at  maturity,  suit  was  brought  upon  it  in 
May,  1840,  and  in  1841  the  case  came  on  for  trial,  when  the 
following  exceptions  were  taken,  on  the  part  of  the  defendant. 

\9t  Bill  of  Exceptions. 

**  At  the  trial  of  the  above  cause,  the  plaintiffs  haviK  given 
evidence  tending'to  prove  the  handwriting  of  the  d^ndaut 
Vol.  III. — 5  65 
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to  the  promissory  note  declared  upon,  read  it  in  evidence,  and 
then  rested. 

"  Whereupon  the  defendant  then  gave  evidence,  tending  to 
show  that  the  note  dated  on  the  9th  of  May,  1840,  was  given 
in  renewal  of  a  previous  note  dated  on  the  6th  of  February, 
inaAi  1840,  similarly  signed  and  endorsed,  payable  ninety  days 
J  after  date ;  which  said  *note,  of  the  6th  of  February, 
1840,  was  discounted  by  the  plaintiffs,  at  the  request  of  the 
defendant,  for  his  accommodation,  as  a  loan,  on  the  18th  Feb- 
ruary, 1840,  but  not  passed  to  his  credit  until  the  22d  Feb- 
ruary, 1840 ;  at  which  time,  last  aforesaid,  an  officer  of  the 
plaintiffs  deducted  from  the  proceeds  of  said  note  the  interest 
on  the  same,  computed  from  the  date  of  said  note,  (the  6th 
February,  1840,)  tor  the  period  of  ninety-four  days,  and  that- 
said  note  nowhere  appeared  on  the  books  of  the  plaintiffs  until 
the  18th  February,  1840 ;  that  the  whole  amount  credited  by 
plaintiff  to  the  defendant,  as  the  consideration  of  said  note 
dated  upon  the  6th  February,  1840,  and  discounted  only  upon 
the  18th  February,  1840,  and  passed  to  defendant  upon  the 
22d  of  same  month,  was  the  sum  of  $9,843.33 ;  and  that  the 
sum  of  $166.67  was  taken  by  said  plaintiffs,  as  the  interest 
upon  said  note,  for  the  time  the  same  was  discounted.  And 
further  gave  evidence,  tending  to  show  that  the  said  note  of 
the  6th  of  February,  1840,  was  surrendered  to  the  defendant 
upon  the  execution  of  the  said  note  of  the  9th  of  May, 
1840,  (the  said  last  mentioned  note  being  but  a  renewal  of 
the  former,)  and  that  the  said  plaintiffs  credited  the  defend- 
ant, on  account  of  the  said  note  of  the  9th  of  May,  1840,  only 
the  sum  of  $9,948.88,  and  took,  as  interest  upon  said  last 
named  note,  the  sum  of  $56.67,  which  was  exacted  from  said 
defendant. 

"  Whereupon  the  plaintiffs  gave  evidence,  tending  to  prove 
that,  on  the  20th  of  January,  1840,  the  defendant  had  checked 
out  of  plaintifife'  bank  $1,224.93 ;  that,  on  tlie  6th  of  February, 
1840,  he  had  checked  out  of  plaintiffs'  bank  $2,500 ;  and,  on 
the  21st  of  February,  1840,  he  had  checked  out  of  said  bank  to 
the  amount  of  upwards  of  $7000 ;  all  of  which  last  named  sums 
of  money  were  charged  to  defendant  on  the  books  of  the 
plaintiffs,  and  no  moneys  or  funds  appeared  to  his  cred't  at  the 
time  of  drawing  out  said  last  mentioned  sums  of  money;  and 
that,  on  the  22d  day  of  February,  1840,  the  plaintiffs  credited 
said  defendant  with  $9,843.83,  as  the  proceeds  of  said  note 
dated  the  6th  February,  1840 ;  and  the  balance  then  appear- 
ing to  be  due  to  defendant  on  the  books  of  the  plaintiffs,  after 
ehargin^him  with  the  several  amounts  so  as  aioresaid  drawn 
out  of  bank  by  him  previous  to  the  22d  of  February,  1840,  was 
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f997.86;   which  balance  was  shown  to   the  defendant,  and 
assented  to  by  him. 

**  The  defendant  then  gave  evidence  tending  to  show  that 
the  said  note,  dated  6th  February,  1840,  was  brought,  on 
or  after  the  11th  February,  1840,  (it  being  a  discount  day,)  by 
the  president  of  the  plaintifGs,  or  a  book-keeper  of  said  plain- 
tiff, to  the  discount  clerk,  (the  witness,)  and  given  to  him  as 
a  note  not  done,  or  not  passed  by  the  board  of  directors ;  and 
that  said  note  remained  in  the  hands  of  such  discount  clerk 
until  the  18th  February,  1840,  when  it  was  passed  by  the  said 
board ;  and  on  the  22d  February,  1840,  the  sum  of  $9,843.33 
was  passed  to  defendant's  credit  as  the  net  proceeds  rmat^ 
*of  said  note,  and  that  interest,  at  the  rate  of  six  per  ^ 
centum  per  annum  on  $10,000,  computed  from  the  date  of  said 
note,  for  ninety-four  days,  was  reserved  at  the  time  of  entering 
such  credit,  by  direction  of  some  officer  of  the  plaintiffs ;  and 
that  it  was  the  usual  practice  of  plaintiffs  to  take  interest  on 
discounts  only  from  the  time  of  making  the  discount ;  and  that 
it  does  not  appear  that  defendant  was  credited  on  plaintiffs' 
books  with  the  interest  computed  from  the  6th  of  February 
aforesaid. 

^^  The  defendant  then  asked  the  cashier  of  the  plaintiffs,  who 
was  sworn  as  a  witness  in  said  cause,  whether  the  amounts 
drawn  out  of  bank  by  the  defendant  previous  to  22d  February, 
1840,  as  aforesaid,  were  not  charged  on  the  books  of  the  plain- 
tiffs as  overdrafts,  and  were  not  allowed  as  the  personal  credit 
of  the  defendant. 

^^  Whereupon  the  said  cashier  answered,  that  he  had  no 
doubt  but  that  the  defendant  was  allowed  to  check  upon  said 
note  of  6th  February,  1840,  before  the  same  was  entered  to  his 
credit  on  the  books  of  the  bank.  And  being  further  asked  for 
the  reasons  of  this  opinion  by  the  defendant's  counsel,  be 
stated  that  he  had  no  recollection  of  said  note's  being  in  bank 
previous  to  the  18th  February,  1840,  or  of  its  existence,  or  of 
any  arrangement  with  reference  to  it  previous  to  that  date ; 
and  that  the  said  amounts,  so  checked  out  previous  to  22rl 
February,  1840,  would  not  have  been  paid  on  defendant's 
checks,  but  for  the  knowledge,  on  the  part  of  the  said  cashier, 
that  he  (defendant)  had  a  large  contract  with  the  Navy  Depart- 
ment for  the  supply  of  beef,  and  that  for  antecedent  liabilities 
the  defendant  had  given  to  plaintiff  good  collateral  security ; 
from  which,  however,  no  surplus  resulted  after  paying  said  lia- 
bilities; and  that  the  said  advances  made  to  the  defendant 
after  the  6th  February,  1840,  and  previous  to  the  22d  Febru- 
ary, 1840,  were  made  on  security  given,  or  to  be  given ;  but 
he  does  not  know  of  any  security  given  during  that  time, 
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except  the  defendant's  letter  of  80th  January,  1840,  a  bill  of 
sale,  by  defendant  to  plaintiffs,  of  his  barrelled  beef,  dated  20th 
February,  1840,  and  the  two  acceptances  of  the  naiy  agent, 
dated  19th  February,  1840,  and  2d  April,  1840,  and  the  note, 
dated  6th  of  February,  1840,  of  which  the  said  cashier  has  no  recol- 
lection, until  the  18th  of  February,  1840 ;  and  that  he  is  satis- 
fied that  said  advances  were  not  made  on  the  personal  credit  of 
defendant.  And,  from  all  the  above  circumstances,  he  has  no 
doubt  that  said  note  of  6th  February,  1840,  was  in  bank  froiF 
the  time  of  its  date,  and  that  defendant  was  allowed  to  checli 
on  said  note  from  the  day  of  its  date. 

"  Whereupon  the  defendant  moved  the  court  to  instruct  thi 
jury  that  the  facts  mentioned  by  said  cashier  are  evidence  11 
said  cause,  but  the  inferences  or  opinions  of  said  cashier  are 
not  evidence ;  but  the  court  refused  to  give  such  instructions 
as  prayed,  but  instructed  the  jury  that  the  inferences  or  opin- 
*661  ^^^^  ^^  ^^^^  witness  are  not  of  themselves  evidence  of  the 
J  facts  so  inferred,  but  that  the  facts  stated  *by  the  wit- 
ness as  the  ground  of  his  inference  or  opinion,  are  competent 
to  be  given  in  evidence  to  the  jury,  together  with  the  infer- 
ence or  opinion  of  the  said  witness ;  from  which  facts  the  jury 
are  to  judge  whether  such  inferences  and  opinion  are  justified 
by  the  facts  thus  stated.  Whereupon  the  defendant  excepts 
to  the  said  refusal  and  to  the  instructions  so  given,  and  this, 
his  bill  of  exceptions,  is  signed,  sealed,  and  enrolled,  this  24th 
day  of  December,  1841." 


Defendant's  2d  Bill  of  Exceptions. 

"After  the  evidence  contained  in  the  aforegoing  bill  of 
exceptions  had  been  given,  thfe  defendant  prayed  the  court  to 
instruct  the  jury  that,  '  if  the  jury  believe,  from  the  evidence 
aforesaid,  that  the  advances  to  defendant  named  in  the  evi- 
dence were  not  made  upon  the  note  of  6th  Februaiy,  1840, 
and  that  the  plaintiffs,  upon  discounting  said  note,  received  or 
reserved  more  than  at  the  rate  of  six  per  centum  per  annum, 
then  the  jury  may  infer  usury,  from  the  whole  evidence  afore- 
said, in  said  note  of  6th  February,  1840.'  And  'if  the  jury 
believe,  from  the  evidence  aforesaid,  that  the  note  of  the  9th 
of  May,  1840,  named  in  the  evidence,  was  given  in  renewal  of 
a  former  note  of  the  defendant,  dated  on  the  6th  of  February, 
1840,  payable  in  ninety  days  after  date,  and  which  last  note 
was  discounted  by  the  plaintiffs,  as  a  loan  to  the  defendant,  on 
the  18th  day  of  February,  1840,  but  was  not  passed  to  the 
credit  of  the  defendant  until  the  22d  February,  1840,  and  that 
the  said  plaintiffs  then  charged  and  received  interest  upon 
the  same  from  the  date  of  the  said  note,  to  wit,  from  the  Gtb 
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day  of  February,  1840,  it  is  the  taking  above  six  per  centum 
per  annum  for  the  loan  of  the  money  made  to  the  defendant 
upon  said  note,  and  is  usury ;  and  the  defendant  is  entitled  to 
a  verdict  in  his  favor  upon  said  note,  notwithstanding  the  jury 
may  find,  from  the  evidence,  that  the  defendant  had  overdrawn 
his  account,  as  stated  in  the  evidence,  unless  they  further  find 
that  the  said  interest,  reserved  as  aforesaid,  was  credited  to 
defendant's  account  as  a  credit  to  take  effect  from  the  6th 
February,  1840.'  But  the  court  refused  to  grant  each  of  said 
prayers,  though  presented  seriatim.  Whereupon  the  defend- 
ant excepts  to  the  said  refusal ;  and  this,  his  bill  of  exceptions, 
is  signed,  sealed,  and  ordered  to  be  enrolled,  this  24th  of 
December,  1841." 

DefendanCs  Zd  Bill  of  Uxceptians, 

"In  addition  to  the  evidence  contained  in  the  foregoing  bill 
of  exceptions,  which  is  made  part  hereof,  the  defendant  gave 
evidence  tending  to  show  that,  in  October,  1889,  the  plaintiffs 
suspended  specie  payments,  and  have  not,  since  that  time,  paid 
their  notes  in  specie  or  its  equivalent  until  July,  1841 ;  and 
further  eave  evidence  tending  to  prove  that  the  paying  teller 
of  the  plaintiffs,  according  to  his  impression,  would  not  have 
paid  the  checks  of  the  defendant  for  the  amounts  credited  to 
defendant  as  aforesaid,  on  the  22d  and  28th  ^February,  p^^^^ 
1840,  if  drawn  for  the  entire  amounts  in  District  bank  '■ 
paper  or  in  the  plaintiffs'  paper,  unless  he  had  received  special 
instructions  to  that  effect  from  the  president,  or  unless  he,  the 
paying  teller,  knew  that  the  plaintiffs  were  at  that  time  desir- 
ous of  increasing  the  circulation  of  their  own  notes ;  that  he 
considered  he  had  a  discretion  on  that  subject,  in  absence 
of  instructions,  and  has  no  recollection  of  having  received 
any  instructions  in  regard  to  the  discounts  to  deiendant,  or 
any  general  instructions  as  to  the  mode  of  paying  discounts  at 
that  time,  though  it  is  his  impression  that  he  would  not  have 
paid  discounts  to  so  large  an  amount  in  District  bank  paper  or 
plaintiffs'  paper  at  that  time ;  nor  would  they,  at  the  date  of 
said  notes,  have  received  on  deposit  paper  of  Virginia  banks 
(they  having  also  suspended  at  the  same  time)  in  large 
amounts,  or  to  the  amount  of  either  of  said  notes,  unless  for 
the  accommodation  of  a  regular  customer  of  the  plaintiffs, 
and  only  in  that  case  upon  the  understanding  that  he  would 
receive  back  the  said  deposit  in  the  same  kind  of  funds ;  and 
that  the  plaintifib  would  not,  by  their  officers,  have  received 
payment  of  the  notes  in  suit,  in  case  their  amounts  had  been 
tendered  at  the  time  of  maturity,  in  the  paper  of  Virginia 
banks,  (all  of  which  were  in  a  state  of  suspension  of  specie 
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payments,)  and  that  the  market  value  of  Virginia  bank  notes, 
in  the  months  of  February,  March,  April,  and  May,  1840,  in 
the  city  of  Washington,  (where  the  plaintiffs  did  business,) 
was  from  j^  to  1  per  cent,  less  than  the  notes  of  the  banks  in 
said  District,  or  the  notes  of  banks  in  Baltimore,  Maryland. 

"  And  the  defendant  further  gave  evidence  to  show,  that  on 
the  30th  January,  1840,  he  sent  to  the  plaintiffs  his  written 
application  for  a  loan,  in  these  words,  (see  statement.)  That 
he  afterwards  executed  the  note  of  the  6th  February,  1840, 
named  in  the  first  bill  of  exceptions,  and  the  note  of  the  26th 
February,  1840,  now  in  suit;  and  then  was  passed  to  his 
credit,  on  the  22d  February,  1840,  on  the  books  of  the 
plaintiffs,  the  sum  of  $9,843.88,  as  the  proceeds  of  the  dis- 
count of  said  above-named  note  of  the  6th  February,  1840 ; 
and  on  the  28th  February,  1840,  the  further  sum  of 
$5,939  was  passed  to  his  credit  on  the  books  of  the  plain- 
tiffs, as  the  proceeds  of  the  discount  of  the  note  dated  25th 
February,  1840.  That  the  defendant  checked  out  of  the  plain- 
tiffs' bank  the  said  several  amounts  so  credited  to  him,  and  he 
gave  evidence  to  show  that  some  of  his  checks  for  said  amounts 
were  specially  made  payable  in  Virginia  notes,  and  were  in 
that  form  paid  by  the  plaintiffe.  That  a  check  for  upwards  of 
$900,  drawn  by  the  defendant  on  plaintiffs  on  the  29th  Feb- 
ruary, 1840,  for  part  of  the  proceeds  of  the  note  of  25th  Feb 
ruary,  1840,  passed  to  his  credit  as  aforesaid,  was  also  made 
payable  in  Virginia  money  on  its  face,  but  the  plaintiffs, 
through  their  officers,  refused  to  piay  even  Virginia  money  on 
said  check,  but  against  the  wishes  and  request  of  the  bearer, 
one  Sinclair,  (to  whom  the  said  check  was  given,  for  value  by 
*681  ^^^^  defendant,)  paid  the  said  check  in  notes  of  *su8- 
J  pended  banks  in  Delaware,  Pennsylvania,  and  Ohio, 
being  notes  more  depreciated  in  value  than  Virginia  paper  in 
said  District  of  Columbia;  and  that  said  Sinclair  had  to  pay, 
on  $260  of  said  money  paid  to  him  on  said  check,  a  discount 
of  $10,  to  obtain  the  equivalent  of  Virginia  notes,  and  the 
balance  of  said  proceeds  of  said  check  the  said  Sinclair  could 
not  pass  at  all,  and  he  required  the  defendant  to  take  it  from 
him,  which  he  did.  And  further  gave  evidence  tending  to 
prove,  that  at  the  time  of  the  dates  of  said  note,  and  of  the 
proceeds  thereof  being  credited  to  defendant  as  aforesaid,  it 
was  the  practice  of  the  plaintiffs,  through  their  officers,  not  to 
pay  out  the  accommodations  or  discounts  made  by  the  plain- 
tiffs, to  such  large  amounts  as  either  of  said  notes,  in  the  local 
bank  paper  of  said  District  or  in  specie,  but  in  paper  more 
depreciated  than  that  of  the  said  banks  in  said  District.  And 
further  gave  evidence  tending  to  show,  that  in  February, 
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March,  April,  and  May,  1840,  notes  of  the  Virginia  banke 
were  not  considered  bankable  money,  and  that  the  plaintifib 
had  a  notice  posted  up  in  their  bank,  that  the}'  would  not 
receive  the  paper  of  the  Virginia  banks  on  deposit  or  payment 
of  debts ;  and  that  the  defendant  did  receive  the  proceeds  of 
the  loans  stated  as  aforesaid  in  Virginia  paper,  and  some  in 
Pennsylvania  paper. 

^^  And  the  plaintifik,  in  cross-examining  the  said  witness  in 
said  cause,  further  proved,  that  said  Walker  always  drew  out 
personally,  and  on  his  checks,  either  the  Virginia  money  or 
the  other  money,  as  he  desired  or  directed,  and  generally  such 
as  he  asked  for,  and  never  at  any  time  made  any  objection  to 
the  moneys  he  was  paid  in ;  and  further,  that  he  declared  that 
Virginia  money  was  as  good  to  him  as  any  funds  in  which  he 
could  be  paid,  and  that  he  preferred  it  to  any  other.  And 
further  proved,  that  the  state  of  the  bank,  and  its  business, 
and  the  notes  they  usually  paid  out,  at  the  date  of  said  defend- 
ant's letter,  and  at  the  date  of  the  notes  and  the  times  of 
their  being  discounted,  were  well  known  to  the  customers  of 
the  bank ;  and  that  the  defendant  was  then,  and  had  been 
before,  a  considerable  customer ;  and  that  all  the  notes  of  Vir- 
ginia banks,  or  of  other  banks,  paid  out  to  defendant  or  other 
aealers,  were  received  by  the  bank  in  the  way  of  its  business, 
at  par ;  and  notwithstanding  the  notice  aforesaid,  the  bank 
tooK  such  notes  in  small  payments,  or  when  mixed  with  others 
in  large  payments,  or  on  deposit  by  customers  whose  business 
was  such  as  induced  the  officers  to  expect  that  they  would 
take  the  same  sort  of  notes  in  payment  from  the  bank. 

^^  And  the  plaintiffs  further  proved,  on  the  cross-examination 
of  said  witness,  the  cashier  of  said  bank,  that,  at  the  time  of 
the  dates  and  discounting  the  said  notes,  it  was  the  custom  of 
the  bank  to  pay  out,  for  the  proceeds  of  its  discounts,  its  own 
notes,  or  the  notes  of  other  banks,  as  desired  by  the  parties 
receiving  such  discounts ;  that  when  the  parties  required  it, 
they  paid  out  their  own  notes,  and  when  no  particular  paper 
was  required,  they  paid  out  such  as  had  most  accumulated, 
and  it  was  most  convenient  for  the  bank  to  pay  out ;  p^^^g 
and  *that  said  Walker,  if  he  had  insisted  on  it,  would,  ^ 
at  the  times  of  payment  to  him  of  said  proceeds  of  said  notes, 
according  to  their  then  practice,  have  had  paid  to  him  the 
same  in  their  own  notes. 

^*'  Whereupon  the  defendant  prayed  the  court  to  instruct  the 
jury,  as  follows,  to  wit : — 

"  Prayer  No.  4 : 

^  That  if  the  jury  believe,  from  the  evidence  aforesaid,  that 
at  the  time  the  plaintifGs  advanced  the  amounts  of  the  notes  ill 
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question,'  after  deducting  the  discounts  on  the  same,  it  was 
well  understood  and  arranged  between  the  plaintiffs  and 
defendant,  that  the  said  amount  should  be  advanced  and 
loaned  by  plaintiffs  to  defendant,  on  condition  that  defendant 
should  draw  such  amounts  from  said  bank  in  Virginia  bank 
notes,  or  in  notes  of  other  state  banks  in  a  state  of  suspension 
of  specie  payments — all  which  notes  were  depreciated  in  the 
market,  and  commonly  passed  below  the  current  value  of  the 
notes  of  the  said  bank,  and  notes  of  other  suspended  banks  in 
this  District,  and  all  without  exception,  as  well  the  notes 
of  the  said  bank  as  of  other  suspended  banks  of  this  District, 
were  considerably  depreciated,  and  commonly  passed  below  the 
current  money  of  the  United  States ;  and  that  defendant  did, 
in  pursuance  of  the  terms  and  conditions  of  said  loan,  in  fact 
receive  the  amount  of  said  loans  from  the  plaintiffs  in  the 
bank  notes  of  Virginia  and  of  other  states,  which,  at  the  time 
the  same  were  so  received  by  defendant,  were  depreciated 
considerably  below  the  current  value  of  the  bank  notes  of  this 
District,  and  still  more  considerably  depreciated  below  the 
standard  and  current  value  of  the  current  money  of  the 
United  States,  without  any  allowance  for  the  depreciation  of 
the  same;  and  that  such  depreciation  was  well  known  to 
plaintiffs  at  the  time  and  times  of  such  loans ;  and  that  de- 
fendant would  not  have  been  permitted,  and  in  fact  was  not 
permitted,  by  the  plaintiffs  or  the  offiq^rs  of  said  bank,  to  draw 
out  the  amounts  of  such  loans  from  the  said  bank,  either  in  the 
notes  of  said  bank,  or  of  other  solvent  though  suspended 
banks  of  this  District,  or  in  the  current  money  of  the  United 
States;  and  that  the  plaintifGs  were  to  have  received,  and 
expected  to  receive,  in  repayment  of  said  advances  and  loans, 
current  money  of  the  United  States,  out  of  the  said  drafts  on 
the  navy  agent,  and  would  not  have  received,  in  repayment  of 
said  loans,  the  whole  amount  of  either  loan  or  note,  the  bank 
notes  of  Virginia  or  of  other  state  banks  in  a  state  of  suspen- 
sion ;  and  that  such  current  money  of  the  United  States  was 
then  at  a  premium  very  considerably  over  and  in  exchange  for 
the  notes  of  any  of  the  suspended  state  banks,  and  of  any  of 
the  banks  in  this  District:  then  the  jury  should  conclude 
from  said  facts,  that  the  said  loans  were  usurious,  and  the 
said  notes  void. 

"  Prayer  No.  5 : 
'  "  If  the  jury  believe,  from  the  evidence  aforesaid,  that  there 
was  an  application  by  the  defendant  to  the  plaintiffs  for  a  loan 
*701  *  large  sum  of  money,  and  that  the  defendant  being 

J     in  want  of  such  sum  *of  money,  the  plaintiffs  agreed 
with  him  to  loan  him  the  amounts  of  the  notes  in  suit,  pro 
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vided  he  would  take  the  said  amounts  (after  deducting  there- 
from the  rate  of  six  per  centum  on  the  same  for  the  time  the 
said  notes  had  to  run)  in  notes  of  Virginia  banks  in  a  state 
of  suspension,  or  some  other  state  banks  in  a  state  of  sus- 
pension, at  their  nominal  amount;  which  said  suspended 
bank  notes  were  then  depreciated  in  value  below  the  value  of 
the  District  bank  notes,  and  much  more  depreciated  below  the 
value  of  specie ;  and  that  defendant  would  previously  execute 
his  notes  to  the  plaintiff  for  the  nominal  amounts  so  to  be 
advanced  to  him,  superadding  thereto  the  interest  on  the 
amount  mentioned  in  each  of  said  notes  for  the  time  said  note 
had  to  run;  and  that  the  defendant,  in  pursuance  of  said 
agreement,  did  afterwards  receive  the  said  notes  of  suspended 
banks  in  Virginia  and  other  suspended  state  banks:  And 
that  if  the  jury  further  find  that  the  bank  reserved,  on  the 
respective  nominal  amounts  of  money  so  loaned  to  the  defend- 
ant, interest  thereon  at  the  rate  of  six  per  centum  per  annum, 
paying  him  the  balance  of  said  loans  in  the  depreciated  paper 
aforesaid,  and  that  the  plaintiffs,  according  to  the  agreement 
between  them  and  defendant,  expected  and  intended  to  re- 
ceive the  amount  of  the  notes  in  suit,  with  interest  thereon, 
in  specie,  or  in  funds  of  greater  value  than  the  money  so  paid, 
as  the  proceeds  of  said  notes  as  aforesaid :  then  the  said  facts, 
if  believed  by  the  jury,  constitute  an  usurious  agreement,  and 
all  contracts  founded  thereon  are  null  and  void. 

"  Prayer  No.  6 : 

'^If,  from  the  evidence  aforesaid,  the  jury  shall  find  an 
agreement  between  the  plaintiffs  and  the  defendant,  by  which 
the  defendant  borrowed  from  the  said  plaintiff  the  amounts  of 
money  mentioned  in  said  notes,  deducting  interest  on  said 
amounts  at  the  rate  of  six  per  centum  per  year,  and  that  the 
proceeds  of  said  loans  were  paid  to  the  defendant  by  the  plain- 
ti£G3  in  depreciated  bank  notes,  as  a  device,  and  with  intent  to 
evade  the  statute  of  usury,  and  that  the  said  notes  were 
founded  on  such  agreement,  and  made  in  pursuance  thereof: 
then  the  jury  ought  to  find  the  said  agreement  to  be  usurious. 

"  Prayer  No.  7 : 

^^  If  the  jury  believe,  from  the  evidence  aforesaid,  that  the 
notes  in  suit  were  given  in  consideration  of  a  loan  or  loans  of 
money  made  by  plaintiffs  to  defendant,  and  that  by  the  terms 
of  the  agreement  on  which  said  loan  or  loans  were  made,  the 
defendant  was  compelled  to  take  the  same  in  depreciated 
paper,  (well  known  to  the  plaintiffs  to  be  depreciated,) 
whereby  the  defendant  not  only  paid  the  legal  interest  on  the 
nominal  amount  of  said  loans,  but  sustained  a  loss  on  the 
depreciated  paper  with  which  the  plaintifb  paid  him,  then  it  is 

78 


70  SUPREME    COURT. 

Walker  v.  Bank  of  Washington. 


competent  for  the  jury  to  infer  usury  from  the  whole  circum- 
stances in  evidence. 

"Prayer  No.  8: 
^^^  •,         "  It  is  competent  for  the  jury,  from  all  the  circum- 
-1     stances  in  evidence,  *to  infer  usury  in  the  agreement  or 
agreements  on  which  the  notes  in  suit  were  founded. 

"  But  the  court  refused  each  of  said  prayers,  though  pre- 
sented seriatim^  and  the  defendant  excepts  to  such  refuel,  and 
claims  the  same  benefit  of  exception  as  if  each  refusal  afore- 
said was  separately  excepted  to.  And  this  his  bill  of  excep- 
tions is  signed,  sealed,  and  ordered  to  be  enrolled,  this  24th 
day  of  December,  1841." 

Brent^  for  the  plaintiff  in  error. 
Hellen^  for  the  defendants  in  error. 

Mr.  Justice  WAYNE  delivered  the  opinion  of  the  court. 

This  suit  is  brought  upon  a  promissory  note,  given  in 
renewal  of  a  former  note,  which  had  been  discounted  by  the 
defendants  in  error.  The  defendants  in  the  court  below  deny 
that  the  plaintiffs  have  any  right  of  action  upon  the  note  sued 
on,  on  the  ground  that  the  first  note  was  tainted  with  usury. 

Such  is  the  law  in  such  a  case.  The  mere  change  of  securi- 
ties for  the  same  usurious  loan  to  the  same  party  who  received 
the  usury,  or  to  a  person  having  notice  of  the  usury,  does  not 
purge  the  original  illegal  consideration,  so  as  to  give  a  right  of 
action  on  the  new  security.  Every  subsequent  securitv  given 
for  a  loan  originally  usurious,  however  remote  or  often  re- 
newed, is  void.  Tuthill  v.  Davis^  20  Johns.  (N.  Y.),  286 ; 
Reed  v.  Smith,  9  Cow.  (N.  Y.),  647,  and  the  cases  of  Salter- 
wein  V.  Brunner,  1  Harr.  &  G.  (Md.),  477 ;  Thomas  v.  Catheral^ 
6  Gill  &  J.  (Md.),  23,  decided  in  the  courts  of  appeal  in 
Maryland,  under  the  statute  of  which  state,  it  is  said,  the  note 
now  sued  upon  is  void.  But  such  is  not  the  case  before  us. 
The  defendant,  Walker,  had  entered  into  a  contract  with  the 
United  States  to  supply  the  navy  with  beef,  and  to  enable 
himself  to  do  it,  he  applied  to  the  bank,  by  letter  dated  the 
30th  January,  for  a  loan  of  f  25,000,  and  offered  as  a  security 
a  draft  upon  E.  Kane,  the  navy  agent,  and  also  to  assign  to  the 
bank  the  beef  which  he  might  put  up.  The  bank  accepted 
his  offer,  but  before  Walker  gave  the  draft  upon  Mr.  Kane,  or 
made  the  assignment,  he  drew  his  note  on  the  6th  day  of 
February,  seven  days  after  he  had  written  his  letter  asking  for 
a  loan,  for  $10,000,  at  ninety  days,  and  handed  it  into  bank; 
which  note,  at  maturity,  was  renewed  by  the  note  of  the  9th 
May,  now  in  suit.  This  note,  however,  was  not  discounted 
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until  the  18th  February,  and  when  then  done,  the  proceeds 
were  not  passed  to  his  credit  until  the  22d.  The  cause  of  the 
delay,  in  both  particulars,  the  proof  in  the  case  shows,  was, 
that  Walker  did  not,  until  the  19th  of  February,  draw  his 
draft  upon  the  navy  agent,  as  he  had  proposed  to  do,  or  make 
an  assignment  of  the  beef  to  the  bank,  until  the  20th.  He 
may  or  may  not  have  passed  the  navy  agent's  acceptance  to 
the  bank  on  the  day  it  is  dated,  or  have  delivered  his  deed  for 
the  beef  the  day  after ;  but  between  those  days  and  the  22d 
inclusive,  he  did  so,  and  the  bank's  security  being  then  riikno 
in  its  possession  as  he  had  offered  it,  the  proceeds  *of  '• 
his  $10,000  note  was,  on  the  last  mentioned  day,  passed  to  his 
credit.  But,  in  the  mean  time.  Walker  had  drawn  out  of  the 
bank,  upon  his  checks,  more  than  seven  thousand  dollars,  with 
which  he  was  debited  when  the  proceeds  of  his  note  were 
carried  to  his  credit ;  which  sum  and  the  interest  upon  it,  com- 
puted for  ninety-four  days,  from  the  date  of  the  note,  left 
a  balance  to  his  credit  of  $997.86.  The  computation  of  the 
interest  from  the  6th  February,  instead  of  from  the  day  when 
the  proceeds  were  carried  to  his  credit,  is  the  usury  com- 
plained of.  The  letter  of  the  defendant  of  the  80th  January, 
asking  for  the  loan  of  $25,000 ;  the  acceptances  of  his  drafts 
upon  the  navy  agent  by  that  oflBcer,  and  the  defendant's 
assignment  to  the  bank  of  certain  portions  of  the  beef  which 
he  had  on  hand,  and  which  he  might  put  up  under  his  contract 
with  the  United  States,  and  which  assignment  was  not  exe- 
cuted until  the  20th  February,  were  in  evidence  before  the 
court  below.  The  assignment  recites  the  defendant's  contract 
with  the  United  States,  so  far  as  it  was  necessary  to  introduce 
the  contract  which  he  was  about  to  make  in  it  with  the  bank ; 
then  his  indebtraent  to  the  bank  for  loans  and  discounts,  his 
intention  to  secure  the  payment  of  the  money  due  by  him, 
and  all  drafts,  note  or  notes  that  have  been  given  for  the  same, 
or  might  be  afterwards  given  by  way  of  substitution  or 
renewad  of  such  drafts  or  notes,  or  any  of  them,  &c.,  &c.,  and 
then  states  that  the  money  which  had  already  been  advanced 
or  loaned,  or  which  might  afterwards  be  advanced  or  loaned  by 
the  bank  to  the  defendant,  being  for  the  purpose  of  enabling 
him  to  fulfil  his  contract  with  the  United  States.  Now,  the 
proof  is  positive,  on  both  sides,  that  the  note  sued  on  was 

fiven  in  renewal  of  the  note  of  the  6th  February,  which  had 
rst  been  given  under  his  proposal  for  a  loan,  and  that  it  was 
intended  to  be  the  note,  the  payment  of  which  was  to  be 
secured  by  the  assignment.  Such  being  the  evidence,  the 
court  correctly  refused  every  instruction  which  was  asked  to 
refer  the  question  of  usury  to  the  jurv  as  a  fact.     It  was  a 
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case  of  a  written  contract,  in  which  the  court  had  the  exdu- 
K^e  power  of  deciding  whether  it  was  usurious  or  not.  Levy 
V.  Gadshy^  8  Cranch,  180.  But  if  it  were  not  so,  we  think  the 
instructions,  as  they  were  asked,  could  not  have  been  given  by 
the  court  to  the  jury.  Each  of  them  called  upon  the  court  to 
giye  an  opinion  upon  the  sufficiency  of  the  evidence,  and  in 
all  of  them,  except  the  eighth,  there  was  a  separation  of  the 
facts  from  the  entire  evidence,  so  as  to  bring  them  under  the 
cases  of  Scott  v.  Lloyd^  9  Pet.,  418 ;  GhreenUaf  v.  Booths  9  Id., 
292 ;  and  that  of  the  Chesapeake  arid  Ohio  Canal  Co.  v.  Knajw^ 
9  Id.,  541.  Nor  do  we  think  that  there  was  any  error  in  the 
instruction  given  by  the  court  to  the  jury  under  the  defend- 
ant's first  prayer.  The  court  sufficiently  distinguish  between 
the  facts  of  the  cashier's  evidence  and  his  belief,  and  tell  the 
jury  that  they  are  to  determine  by  the  facts  whether  the  cash- 
ier's inferences  were  justified. 

The  judgment  of  the  court  is  affirmed. 
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This  court  adheres  to  the  rule  laid  dowB  in  Walton  v.  Shelly,  1  T.  B..  286.  soa- 
tained  as  it  has  been  by  the  decisions  of  this  court  in  7%e  JBcmk  qf  ihe  tfnUed 
States  y.  Dunn,  6  Pet.,  57 ;  The  Bank  qf  <Ae  Metropolis  v.  Jones,  S  Id.,  12, 
and  Scott  y.  Lloyd,  yiz.,  that  a  party  to  a  negotiable  paper,  haying  giyen  it 
yalne  and  currency  by  the  sanction  of  his  name,  shall  not  afterwards  invali- 
date it  by  showing,  upon  his  own  testimony,  that  the  consideration  on  which 
it  was  executed  was  illegal.^ 

This  case  was  brought  up  by  writ  of  error  from  the  Cirouit 
Court  of  the  United  States  in  and  for  the  eastern  district  of 
Louisiana. 

Anderson  was  a  citizen  of  Kentucky,  and  William  Hender- 
son of  Louisiana.  Henderson  was  a  partner  in  the  commer- 
cial house  of  John  Henderson  and  Co.,  carrying  on  business 
in  the  town  of  Warrenton,  Warren  county,  Mississippi. 

On  the  3d  of  February,  1837,  Thomas  J.  Green  drew  the 
following  inland  bill : 

«  Warrentanj  February  Srf,  1887. 
**  Exchange  for  $3,796. 

^^  Twelve  months  after  date  of  this  my  first  of  exchange, 

^  Adhbbbt)  to.    Smtfth  y.  Strader^  4  How..  404  and  note;  Swesmt  t 
Easter,  1  Wall,  rn.  .  -^ 
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(second  of  the  same  tenor  and  date  unpaid,)  pay  to  the  order 
of  Messrs.  John  Henderson  &  Co.  thirty-seven  hundred  and 
ninety-five  dollars,  value  received,  and  charge  the  same  to 
account  of  Tour  obedient  servant, 

"Thos.  J.  Gbben. 
^^  To  Messrs.  Briggs,  Lacoste,  &  Co.,  Natchez." 

« 

It  was  endorsed  by  John  Henderson  &  Co.  and  D.  G.  Bar- 
low &  Co.,  and  passed  into  the  hands  of  Anderson.  Being 
protested  for  non-acceptance  and  non-payment,  Anderson  in- 
stituted suit  against  William  Henderson,  the  partner,  by  way 
of  petition,  according  to  the  practice  in  Louisiana,  as  follows: 

"  That  the  petitioner  is  holder  and  owner  of  a  certain  bill 
of  exchange,  for  the  sum  of  thirty-seven  hundred  and  ninety- 
five  dollars,  drawn  by  Thomas  J.  Greeo,  endorsed  and  directed 
to  Messrs.  Briggs,  Lacoste  &  Co.,  Natchez,  which  said  bill  was 
drawn  to  the  order,  and  was  endorsed  by  John  Henderson  & 
Co.,  dated  at  Warrenton,  in  the  state  of  Mississippi,  on  the  3d 
February,  1837,  payable  twelve  months  after  date,  which 
said  bill  of  exchange,  on  the  8th  of  February,  1837,  was  pro- 
tested for  non-acceptance,  and  on  the  6th  day  of  February, 
1888,  the  day  of  maturity,  was  duly  protested  for  non-payment 
by  James  B.  Cook,  a  notary  public,  in  the  city  of  Natchez,  duly 
commissioned  and  qualified,  and  that  said  John  Henderson  & 
Co.  was,  by  said  notary,  duly  notified  of  said  protest  for  non- 
acceptance,  and  for  non-payment  by,  all  of  which  will  appear 
by  reference  of  said  bill  of  exchange  and  protest  thereof,  and 
said  bill  of  exchange  annexed  is  made  a  part  thereof. 

^*  At  the  time  said  bill  was  endorsed,  petitioner  avers  that 
said  William  Henderson  was  a  member  of  the  late  com-  r^^fj. 
mercial  firm  of  *  John  Henderson  &  Co.,  formerly  doing  *• 
business  at  Warrenton,  under  the  said  style  and  firm  of  John 
Henderson  &  Co.,  and  as  a  member  of  the  said  firm,  he  is  now 
liable  in  solido  to  pay  to  petitioner  the  amount  of  said  bill  of 
exchange,  with  interest,  cost,  and  damages,  and  by  the  laws  of 
the  state  of  Mississippi  petitioner  is  entitled  to  five  per  cent. 
d&/nages  on  the  amount  of  said  bill. 

**  Petitioner  alleges  further,  that  the  said  William  Hender- 
son, though  amicably  requested,  has  neglected  to  pay  the 
amount  or  any  part  thereof,  for  which  he  is  indebted  as  afore- 
said.'' 

This  petition  was  answered  as  follows : 

"  Now  comes  the  defendant  in  the  above  entitled  cause,  and, 
by  way  of  exception,  says :  that  he  is  not  bound  to  answer 
thereto,  because  he  has  not  received,  nor  been  served  with,  a 
true  and  exact  copy  of  the  petition,  which  by  law  he  is  entitled 
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to,  and  that  he  has  not  been  legally  cited  to  appear  and  answer 
herein.  Wherefore  he  prays  judgment,  to  be  dismissed  hence 
with  his  costs,  &c. 

"  And  if  the  foregoing  exception  be  overruled,  he  pleads  the 
general  denial.  He  denies  that  he  is  in  any  manner  liable  to 
pay  the  bill  of  exchange  sued  on.  He  avers,  specially,^  that 
he  neither  signed  and  endorsed  said  bill  himself,  nor  in  any 
way  authorized  the  name  of  said  firm  of  John  Henderson  & 
Co.  to  be  signed  and  endorsed  on  the  same ;  that  it  was  so 
signed  and  endorsed  as  aforesaid  by  one  John  Henderson, 
without  the  knowledge  and  consent  of  defendant,  and  without 
any  authority  whatever;  that  such  endorsement  was  made 
neither  for  the  benefit,  nor  for  any  debt  or  liability,  of  the 
defendant  or  of  said  firm,  nor  was  it  made  within  the  scope  of 
the  partnership  powers,  or  on  account  of  said  firm ;  but  with- 
out any  due  authority,  and  without  the  knowledge  and  con- 
sent of  the  defendant,  the  said  bill  was  signed  and  endorsed 
as  aforesaid  by  said  John  Henderson,  purely  for  the  benefit  and 
accommodation  of  the  drawer,  the  said  Thomas  J.  Green :  of 
all  which  the  parties  to  said  bill,  and  the  holders  thereof,  be- 
fore and  after  maturity,  had  due  notice.  Defendant  requires 
strict  proof  of  every  allegation  in  the  petition. 

"  Wherefore  he  prays  judgment,  with  his  costs,  &c." 

After  sundry  proceedings,  a  commission  was  issued  to  take 
the  testimony  of  John  Henderson,  the  acting  partner  and  en- 
dorser of  the  bill,  and  the  cause  came  on  for  trial  in  February, 
1842.  At  the  trial,  the  court  excluded  the  evidence  thus 
taken,  and  there  was  a  judgment  for  the  plaintiff;  but  the 
following  bill  of  exceptions  being  taken  to  the  ruling  of  the 
court,  the  decision  came  up  for  review. 

"  Be  it  remembered,  that  on  the  trial  of  the  above  entitled 
cause,  the  defendant's  counsel,  in  order  to  prove  the  allega- 
tions set  forth  by  the  defendant  in  his  answer,  offered  in  evi- 
dence the  deposition  of  one  John  Henderson,  who,  at  the  time 
♦7^1  ^^  ^^®  drawing  and  endorsement  of  the  bill  of  exchange 
J  sued  on,  was  a  copartner  with  *defendant,  the  firm 
doing  business  under  the  name  and  style  of  John  Hender- 
son &  Co. ;  and  especially  in  order  to  prove  that  said  John 
Henderson  endorsed  upon  said  bill  the  partnership  name, 
without  any  authority  whatever,  without  the  knowledge  or 
consent  of  defendant,  and  contrary  to  their  articles  of  co- 
partnership, and  the  course  of  dealing  of  said  firm ;  that  it 
was  so  endorsed  in  the  presence  of  the  plaintiff,  purely  for  the 
accommodation  of  the  drawer,  Thomas  J.  Green,  in  discharge 
of  a  promissory  note  held  by  the  plaintiff  against  said  Green ; 
that  said  bill  was  not  endorsed  as  aforesaid,  for  the  accommo- 
78 


JANUARY   TERM,     1845.  75 

Henderson  v.  Anderson. 

dation,  or  on  account  of  the  said  firm  of  John  Hender  ton  & 
Co.,  nor  in  any  manner  for  the  benefit  of  said  firm  of  John 
^  Henderson  &  Co.,  nor  in  any  matter  in  which  said  firm  was 
interested ;  and  that  the  plaintiff',  when  said  bill  was  so  di*awn, 
and  endorsed,  and  delivered  to  him,  was  fully  cognisant  of  aU 
the  above  facts.  The  plaintiff's  counsel  objected  to  the  recep 
tion  of  said  deposition,  on  the  ground  that  the  said  John  Hen- 
derson was  incompetent  to  testify  to  anj*^  fact  tending  to 
invalidate  the  said  bill,  policy  for  the  protection  of  com- 
merce and  the  public  morals  requiring  the  rejection  of  such 
evidence.  The  court,  after  taking  time  to  consider,  sustained 
the  objection,  and  rejected  the  deposition,  on  the  ground  taken, 
as  aforesaid,  by  the  plaintiffs  counsel 

*'*'  To  this  decision  of  the  court,  the  defendant  takes  this  his 
bill  of  exceptions,  and  prays  that  the  same  be  allowed  and 
signed  by  the  court." 

Conrad^  for  the  plaintiff  in  error. 

This  is  an  action  by  the  holder  of  a  bill  of  exchange  against 
one  of  the  members  of  a  commercial  firm  by  which  it  purports 
to  have  been  endorsed. 

The  endorsement  is  admitted,  but  the  defence  is,  that  it  was 
made  by  one  member  of  the  firm,  without  the  knowledge  or 
consent  of  his  copartner,  the  defendant,  solely  for  the  accom- 
modation of  the  drawer,  and  in  a  matter  in  which  the  partner- 
ship had  no  interest  or  concern  whatever. 

To  prove  these  facts,  the  partner  who  made  the  endorsement 
of  the  firm  on  the  bill  was  examined  under  a  commission,  and 
his  deposition,  to  be  found  at  page  17  of  the  record,  does  fully 
establish  them. 

This  deposition,  however,  was  objected  to  on  the  ground 
that,  being  a  party  to  the  bill,  he  could  not  impeach  it  by  his 
testimony.  The  objection  was  sustained  by  the  court,  and  the 
deposition  excluded.  To  this  decision  a  bill  of  exceptions  was 
taken,  page  18  of  the  record,  and  the  only  question  presented 
is  as  to  the  correctness  of  this  decision. 

As  Henderson  had  no  interest  in  the  event  of  the  suit,  his 
general  competency  is  not  denied ;  but  it  is  said,  on  the  au- 
thority of  the  doctrine  first  distinctly  laid  down  in  rmfra 
Walton  V.  Shelly^  that  his  testimony  *is  inadmissible  so  ^ 
far  as  it  goes  to  establish  that  the  endorsement  made  by  him 
was  not  binding  on  his  copartners. 

Apart  from  me  sanction  which  the  doctrine,  that  a  witness 
will  not  be  permitted  to  impeach  his  own  acts,  derives  from 
judicial  decisions,  it  is  difficult  to  perceive  on  what  rational 
grounds  it  can  rest.     In  either  a  moral  or  a  legal  point  of  view 
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it  seems  to  be  equally  untenable.  In  a  moral  aspect,  to  con- 
fess a  fault,  is  in  some  degree  to  atone  for  it ;  and  what  is 
under  all  circumstances  a  merit,  becomes  an  imperative  duty, 
when  the  concealment  of  a  fault  by  the  one  who  had  commit- 
ted it  would  involve  an  innocent  person  in  its  consequences. 

In  a  legal  point  of  view,  the  doctrine  appears  equally  unsound. 
The  civil  law  maxim  nemo  allegans  turpitudinem  suam  est  audi- 
endvSy  invoked  by  Lord  Mansfield  in  its  support,  is  manifestly 
misapplied.  Its  proper  application  is  to  parties  to  the  suit,  not 
to  witnesses.  Its  meaning  is,  that  no  man  shall  allege  his  own 
turpitude  as  the  foundation  of  a  claim  or  a  right.  It  is  equiv- 
alent to  another  axiom  in  that  system,  ex  turpi  causd  nan  nasci- 
tur  actio^  and  is  analogous  to  the  common  law  principle  that 
**  no  one  shall  take  advantage  of  his  own  wrong." 

In  fact,  in  all  other  cases  courts  of  justice  have  adopted  the 
opposite  principle.  The  general  rule  is,  not  only  that  a  man 
may  confess  his  own  turpitude,  but  that  he  is  bound  to  do  so, 
whenever  his  confession  will  not  subject  him  to  a  criminal 
prosecution ;  and  even  this  exception,  being  established  solely 
for  the  protection  of  the  witness,  may  be  waived  by  him.  In 
criminal  trials  witnesses  are  every  day  allowed  to  prove  crimes 
in  the  commission  of  which  they  aided  and  abetted.  In  chan- 
cery, (which  has  borrowed  the  practice  from  the  civil  law,) 
even  parties  may  be  compelled  to  disclose  acts  of  fraud  and 
moral  turpitude. 

It  was  no  doubt  a  conviction  on  the  part  of  the  English 
courts  that  the  rule  was  en*oneous  in  principle  and  inconven- 
ient in  practice,  that  induced  them  first  to  limit  its  applica- 
tion to  negotiable  instruments,  and  finally  to  abandon  it  alto- 
gether.    Jordaine  v.  Lashbrook^  7  T.  R.,  601. 

In  this  country,  in  some  of  the  states,  the  rule  has  never 
been  followed.  In  others,  where  it  had  been  originally  adopted, 
the  courts  have  been  gradually  receding  from  it.  Stafford  v. 
Rice,  5  Cow.  (N.  Y.),  28 ;  FoweU  v.  Waters,  8  Id.,  678 ;  Wil- 
Hams  V.  Walbridge,  8  Wend.  (N.  T.),  416. 

The  rule  is  now  universally  held  to  apply  only  to  negotiable 
paper. 

This  limitation  of  the  rules  is  a  virtual  abandonment  of  the 
ground  on  which  it  was  originally  founded^  inasmuch  as  the 
impropriety  or  indecency  of  allowing  a  man  to  contradict  his 
own  acts,  can  in  no  manner  depend  on  the  form  or  character 
of  the  instrument  thus  sought  to  be  impeached. 

The  rule  thus  restricted  must  rest,  therefore,  on  another 

*771     P^^^^^^P^®'  ^  wit,  the  public  policy  of  protecting  nego- 

-■     tiable  paper.     Now  on  *this  point,  I  will  observe,  first, 

that  if  the  holder  received  the  paper  in  good  faith,  he  is  suffi- 
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ciently  secured  by  the  principle  which  protects  such  paper  in 
the  hands  of  a  bona  fide  holder  against  all  equities  that  may 
exist  between  the  original  parties.  If,  on  the  contrary,  he 
took  the  paper  malafide^  there  can  be  no  good  reason  why  he 
should  be  protected.  In  the  first  hypothesis,  the  evidence 
would  be  irrelevant ;  in  the  second,  the  reason  for  its  exclu- 
sion does  not  exist. 

There  are,  it  is  true,  two  exceptions  to  this  remark,  to  wit : 
where  the  defence  set  up  is  that  the  note  or  bill  originated  in 
a  gaming  or  usurious  consideration.  In  these  caaes  the  instm- 
ment,  even  in  the  hands  of  a  bona  fide  holder,  is  tainted  with  the 
illegality  of  its  origin.  But  is  not  this  exception  founded  on 
considerations  of  public  policy  ?  If  so,  how  can  a  rule  which 
excludes  the  evidence  of  the  facts  be  also  founded  on  public 
policy  ?  How  can  it  be  at  the  same  time  politic  to  allow  the 
consideration  of  negotiable  paper  to  be  inquired  into  in  these 
cases,  and  at  the  same  time  impolitic  to  prevent  the  introduc- 
tion of  the  only  evidence  by  which,  in  the  great  majority  of 
cases,  the  facts  can  be  established? 

At  all  events,  if  the  object  of  the  rule  be  to  protect  negotia- 
ble paper  in  the  hands  of  bona  fide  holders  for  a  valuable  con- 
sideration, (and  we  apprehend  it  can  hardly  be  desirable  to  pro- 
tect any  otiier,)  then  the  rule  itself  should  be  co-extensive 
with  the  object  sought  to  be  attained.  As  the  only  cases, 
therefore,  where  the  consideration  can  in  si^ch  cases  be  inquired 
into  are  those  in  which  usury  or  gaming  i»  set  up  as  a  defence, 
it  would  be  sufficient  for  all  the  public  policy  of  the  rule  to  sav, 
that  a  party  to  a  negotiable  ins^ument  should  not  be  permit- 
ted to  prove  that  it  originated  in  a  gambling  or  usurious  con- 
sideration. 

I  have  ventured  on  these  general  remarks  in  relation  to  the 
origin  of  this  rule,  because  the  rule  itfielf  is  of  recent  origin, 
and  the  jurisprudence  in  regard  to  it,  both  in  England  and  in 
this  country,,  is  so  fluctuating,  that  I  do  not  consider  it  as 
firmly  established. 

But  we  contend  that  the  rule,  even  when  carried  as  far  as  it 
has  ever  been  by  this  court,  does  not  apply  to  the  present 
case. 

1.  In  the  first  place,  for  it  to  be  applicable,  the  paper  sought 
to  be  attacked  must  not  only  be  negotiable,  but  have  been 
actually  negotiated.  U.  S.  v.  jDurm^  5  ret.,  51 ;  Same  v.  Liffler^ 
11  Pet.,  91 ;  Blagg  v.  Phoenix  Im.  Co.,  8  Wash.  C.  C.  R.,  7 ; 
Baird  v.  Cochrane,  4.  Serg.  &  R.  (Pa.),  397. 

Now  the  draft  in  the  present  case  is  still  in  the  hands  of  a 
party  to  the  original  transaction.  In  point  of  form,  it  is  true 
that  th)  present  holder  is  the  assignee  of  the  payee  and 
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endorser,  but  in  point  of  fact  he  was  a  party  to  the  transactioi! 
in  which  it  originated,  and  had  full  knowledge  of  the  purposes 
for  which  it  was  executed.  It  was  only  a  mode  whereby  the 
endorsers  undertook  to  become  sureties  for  a  debt  due  by  the 
drawers  to  the  plaintiff.    PoweU  v.   Waters^  8  Cow.  (N.  Y.), 

•781     ^^^' 

-■        *2.  Even  supposing  that  the  draft  can  be  considered 

in  a  technical  sense  as  haying  been  negotiated,  the  endorsee 

.  certainly  took  it  mala  fide,  and  with  a  full  knowledge  that 

Henderson,  in  endorsing  on  it  the  signature  of  his  firm,  was 

committing  a  fraud  on  nis  copartners.    Now,  it  is  well  settled 

that  the  rule  does  not  apply  to  cases  of  fraud  or  misconduct 

to  which  the  holder  was  a  party.    Peterson  v.  WUlinff^  8  Dall., 

606;  Lanffer  v.  Felton,  1   Rawle  (Pa.),  141;  McPherson  v. 

Powers,  1  Serg.  &  R.  (Pa.),  102. 

8.  The  draft  was  drawn  and  payable  in  the  state  of  Missis- 
sippi. Its  nature  and  effect  must,  therefore,  be  tested  by  the 
laws  of  that  state.  Now,  the  law  of  that  state  provides,  in 
substance,  that  in  all  cases  where  a  promissory  note  or  other 
obligation  in  writing  has  been  assigned,  the  defendant  shall  be 
allowed  the  benefit  of  aU  want  of  lawful  consideration,  failure 
of  considerations,  payments,  discounts,  and  set-ofb  made,  had, 
or  possessed  against  the  same,  previous  to  notice  of  the  assign- 
ment, any  law,  usage,  or  custom  in  any  wise  to  the  contrary 
notwithstanding,  in  the  same  manner  as  if  the  same  had  been 
sued  and  prosecuted  by  the  obligee  or  payee  therein.  Law  of 
June  25, 1822,  sect.  12.  See  Howard  &  Hutchinson's  Dig.  p. 
872. 

By  this  law  negotiable  instruments  are  placed  precisely  on 
the  same  footing  with  all  other  securities,  and,  therefore,  the 
distinction  on  which  alone  the  principle  which  prevents  a  party 
to  an  instrument  from  impeaching  it  by  his  testimony  rests,  is 
unknown  in  that  state.  The  defence,  in  the  present  case,  is 
want  of  consideration.  Had  the  suit  been  brought  by  the 
assignee  of  an  instrument  not  negotiable,  the  witness  would 
unquestionably  have  been  competent  to  prove  this  fact.  But 
by  the  laws  of  Mississippi  the  assignee  of  a  note  or  bill  of 
exchange  has  no  other  or  greater  rights  than  the  assignee  of  a 
bond  or  other  instrument  not  negotiable  in  its  character.  The 
witness  is,  therefore,  as  competent  in  the  one  as  in  the  other. 
The  case  is  similar  to  that  of  Baring  v.  Shippen,  2  Binn.  (Pa.), 
165. 

4.  The  lex  fori  must  regulate  the  competency  of  witnesses, 
Story's  Conflict  of  Laws,  526,  sect.  635 ;  and  by  the  laws  of 
Louisiana  the  witness  was  competent*  Louisiana  Code,  art. 
8260. 
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Mr.  Justice  DANIEL  delivered  the  opinion  of  the  court. 

Upon  a  writ  of  error  to  the  Circuit  Court  of  the  United 
States  for  the  eastern  district  of  Louisiana. 

This  was  an  action  instituted  at  law  in  the  Circuit  Court  for 
the  eastern  district  in  the  state  above  mentioned,  by  petition, 
according  to  the  modes  of  proceeding  in  the  courts  of  that 
state,  in  the  name  of  the  defendant  in  error,  as  endorsee  and 
holder  of  a  bill  of  exchange  for  $3795,  against  the  plaintiff  in 
error,  as  an  endorser  of  that  bill. 

The  petition  sets  forth  the  facts  following :  That  the  peti- 
tioner is  the  holder  and  owner  of  the  bill  in  question,  which 
was  drawn  by  one  Thomas  J.  Green,  at  Warrenton,  r^^^^ 
Mississippi,  on  the  8d  of  February,  *1837,  directed  to  •■ 
Briggs,  Lacoste  &  Co.,  at  Natchez,  payable,  twelve  months 
after  date,  to  John  Henderson  &  Co.,  by  whom  it  was  endorsed. 
That  on  the  8th  day  of  February,  1837,  this  bill  was  protested 
for  non-acceptance,  and  on  the  6th  day  of  February,  1838,  was 
duly  protested  for  non-p£mnent  in  the  city  of  Natchez,  and 
that  John  Henderson  &  Co.,  were  regularly  notified  of  said 
protests  for  non-acceptance  and  non-payment.  That  at  the 
time  at  which  the  said  bill  was  so  endorsed,  tlie  plaintiff  in  error 
was  a  member  of  the  firm  of  John  Henderson  &  Co.,  then 
doing  business  at  Warrenton,  in  Mississippi,  and  as  a  member  of 
that  firm  is  liable  to  the  petitioner  for  the  amount  of  the  bill 
of  exchange,  with  interest,  costs,  and  damages.  That  the  peti- 
tioner is  a  citizen  and  resident  of  the  state  of  Kentucky,  and 
the  said  William  Henderson,  a  citizen  and  inhabitant  of  the 
parish  of  Carroll,  in  the  state  of  Louisiana.  Upon  the  afore- 
going petition  the  plaintiff  below  prayed  judgment,  with  his 
costs,  &c. 

The  defendant  below,  in  the  first  place,  took  an  exception  to 
the  petition  on  the  ground  that  he  had  not  been  served  with  a 
true  copy  thereof,  according  to  law,  nor  had  been  legally  cited 
to  appear,  and  therefore  prayed  to  be  dismissed ;  secondly,  he 
interposed  what  is  there  styled  "  the  general  denial,"  corres- 
ponding with  the  general  issue;  and  thii'dly,  he  averred 
specially,  that  he  neither  signed  nor  endorsed  the  said  bill 
himself,  nor  in  any  way  authorized  the  name  of  the  firm  of 
John  Henderson  &  Co.,  to  be  signed  and  endorsed  on  the 
same ;  that  it  was  so  signed  and  endorsed  by  one  John  Hen- 
derson without  the  knowledge  and  consent  of  the  defendant, 
and  without  any  authority  wnatsoever ;  and  that  such  endorse- 
ment was  made  neither  for  the  benefit,  nor  for  any  debt  or  lia- 
bility of  the  defendant,  nor  of  the  said  firm ;  nor  was  it  made 
within  the  scope  of  the  partnership  powers,  or  on  account  of 
the  firm ;  but  that  without  any  due  authority,  and  without  the 
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knowledge  and  consent  of  the  defendant,  the  bill  was  signed 
and  endorsed  by  said  John  Henderson  purely  for  the  benefit  of 
the  said  Thomas  J.  Green,  the  drawer,  of  all  which  the  parties 
to  the  said  bill,  and  the  holders  thereof,  before  and  after  the 
maturity  thereof,  had  notice. 

At  a  subsequent  day  the  exception  first  taken  for  the  alleged 
want  of  regular  service  of  the  petition,  was  waived  by  the 
defendant,  and  the  cause  was  continued ;  afterwards,  upon  the 
trial  thereof,  the  defendant,  in  order  to  prove  the  allegations 
in  his  answer  to  the  petition,  offered  in  evidence  the  deposition 
of  John  Henderson,  who,  at  the  time  of  the  drawing  and  en- 
dorsement of  the  bill  of  exchange  sued  on,  was  a  copartner 
with  the  defendant  in  the  firm,  doing  business  under  the  name 
and  style  of  John  Henderson  &  Co.:  this  evidence  being 
designed  to  show  that  John  Henderson  endorsed  the  partner- 
ship name  upon  the  bill  without  authority,  without  the  knowl- 
edge or  consent  of  the  defendant,  and  contrary  to  their  articles 
*R01  ^^  copartnership  and  to  the  course  of  their  dealings ; 
J  and  that  it  was  so  *endor8ed,  in  the  presence  of  the 
plaintiff,  purely  for  the  accommodation  of  the  drawer,  Thomas 
J.  Green,  and  not  for  the  accommodation,  nor  on  account  of, 
nor  in  any  manner  for  the  benefit  of  the  firm  of  John  Hender- 
son &  Co.  The  reception  of  this  deposition  was  objected  to 
on  the  ground  that  John  Henderson,  as  a  member  of  the  firm 
by  whom  and  at  the  time  the  endorsement  was  made,  was  in- 
competent to  testify  to  facts  tending  to  invalidate  the  bill ;  the 
court  sustained  this  objection,  and  rejected  the  deposition  of 
John  Henderson.  To  the  ruling  of  the  court  on  this  point 
the  defendant  took  an  exception,  which  was  reserved  to  him. 

The  exception  thus  taken  presents  the  whole  controversy  in 
this  case,  which,  controlled  by  principles  heretofore  ruled  by 
this  court,  would  seem  to  be  limited  within  a  very  narrow  com- 
pass. The  inquiry  how  far  a  party  to  a  negotiable  instrument 
may  be  heard  in  a  court  of  law  to  impeach  or  invalidate  that 
instrument  in  the  hands  of  another,  is  one  which  has  led  to 
considerable  discussion  and  to  different  conclusions  in  the 
courts  both  of  England  and  in  this  country.  In  the  case  of 
Walton^  dssiffnee^  ^c,  v.  Shelly^  1  T.  R.,  296,  the  Court  of 
King's  Bench  decided,  that  a  party  to  a  negotiable  paper,  hav- 
ing given  it  value  and  curi'ency  by  the  sanction  of  his  name, 
shall  not  afterwards  invalidate  it  by  showing,  upon  his  own 
testimony,  that '  the  consideration  on  which  it  was  executed 
was  illegal.     Subsequently,  by  the  same  court,  this  rule  was 

80  far  relaxed  or  abrogated  as  to  permit  the  impeachment  of 
such  an  instrument  by  persons  standing  in  the  same  relation 
to    it.     See  Jordaine  >    Lashbrook^  7  T.  R,,  601.    Amongst 
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the  different  states  of  our  union  the  decisions  of  the  Court  of 
King's  Bench  on  either  side  of  this  question  have  been 
adopted.  In  this  court  the  rule  laid  down  in  the  case  of 
Walton  y.  Shelly  has  been  admitted  and  adhered  to  with  a 
uniformity  which  establishes  it  as  the  law  of  the  court. 
Thus,  in  the  case  of  the  Bank  of  the  United  States  y.  Dunn^ 
6  Pet.,  51,  it  was  enforced  in  an  action  by  the  holder  of  a  note 
against  an  endorser,  in  which  an  attempt  was  made  to  im- 
peach the  note  upon  the  testimony  of  a  subsequent  endorser ; 
in  the  case  of  the  Bank  of  the  metropolis  y.  Jones^  8  Pet.,  12, 
in  which  the  maker  of  a  note  was  deemed  an  incompetent  wit- 
ness, in  an  action  by  the  holder,  to  testify  to  facts  in  discharge 
of  the  liability  of  the  endorser ;  and  in  the  case  of  Scott  y. 
lAoyd^  the  decision  of  this  court,  though  not  directly  upon  the 
same  point,  may  be  regarded  as  approying  the  rule  established 
by  the  cases  preyiously  adjudicated.  The  judgment  of  the 
Circuit  Court  for  the  eastern  district  of  Louisiana  now  under 
reyiew  being  fully  sustained  by  these  authorities,  that  judg- 
ment is  hereby  affirmed. 


'<••»» 


♦EMn-iY     PoUIiTNBY     ET    AL.,    APPELLANTS,    V.     ThB      r-,^- 

City  of  Lapaybttb,  Isaao  T.  Peeston  et  al.,    L 
Defendants. 

Before  a  case  can  be  dismissed  under  the  2l8t  role,  regulating  equity  practice, 
there  must  exist,  in  the  technical  sense,  a  plea  or  demurrer  on  the  part  of 
the  defendant,  which  the  plaintiff  shall  not  have  replied  to  or  set  down  for 
hearing  before  the  second  term  of  the  court  after  filing  the  same. 

The  complainant,  if  he  chooses,  may  go  to  the  hearing,  on  bill  and  answer. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  East  Louisiana,  sitting  as  a  court  of  equity. 

The  heirs  of  Poultney  filed  a  bill  in  chancery  against  the 
City  of  Lafayette  and  upwards  of  two  hundred  individuals. 

It  alleged  that  Poultney  had  purchased  from  the  Widow 
Rousseau  a  tract  of  land  about  a  mile  and  a  half  above  the 
city  of  New  Orleans  in  May,  1818;  and  that  to  secure  the 
payment  of  part  of  the  purchase  money,  he  had  mortgaged 
the  same  land  to  her  for  $80,000,  payable  in  five  annual  instal- 
ments of  $16,000  each ;  that  Poultney  died  in  October,  1819, 
leaving  minor  children,  and  that  the  defendants  were  in  pos- 
session of  the  property,  which  the  complainants  claimed  a  right 
to  redeem. 

The  proceedings  which  took  place  in  court  after  this  are 
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exceedingly  complicated.  Some  of  the  defendants  answered, 
using  this  expression,  "  the  said  answer  to  serve  and  be  instead 
of  a  demurrer  and  pleas  to  the  said  bill  of  complaint."  Ob- 
jections were  made  to  the  jurisdiction  of  the  court  on  account 
of  the  residence  of  the  complainants,  and  a  rule  granted  to 
try  the  fact  of  residence,  which  rule  was  afterwards  set  aside. 

The  bill  was  taken  pro  coTifesso  as  to  many  of  the  defend- 
ants, who  were  afterwards  allowed  to  answer;  numerous 
persons  were  vouched  in  warranty  by  the  defendants,  and 
afterwards  the  proceedings  stricken  out;  demurrers  were 
filed  and  overruled ;  the  case  was  put  upon  the  rule  docket 
and  then  brought  back  again;  three  more  defendants  were 
brought  in. 

The  answers,  amongst  other  matters,  averred  that  Poultney, 
at  the  time  of  his  death,  was  insolvent,  and  that  the  property 
in  question  had  been  subjected  to  the  operation  of  the  laws  in 
Louisiana  and  sold  to  its  present  possessors. 

In  1842,  the  following  proceedings  took  place. 

On  this  first  Monday  of  January,  1842,  appeared  Isaac  T. 
Preston  and  C.  M.  Conrad,  Esquires,  for  defendants,  and  filed 
in  evidence  with  the  clerk  and  master  the  following  exhibits 
marked  A,  B,  C,  D,  E,  F,  G,  I,  M,  N,  O,  P ;  and,  on  further 
motion  of  said  counsel,  this  cause  is  set  for  trial  for  hearing  on 
the  merits,  for  Friday,  the  14th  January,  1842. 

And  afterwards,  to  wit,  on  the  9th  day  of  February,  one 
thousand  eight  hundred  and  forty-two,  the  following  entry 
was  made  of  record,  to  wit : 

*^^^  *"  Wednesday,  February  9,  1842. 

"The  court  met,  pursuant  to  adjournment.     Present,  the' 
Honorable  Theodore  H.  McCaleb,  district  judge ;  the  Honor- 
able John  McKinley,  presiding  judge,  absent. 

Heirs  of  Poultney  ) 

V.  ?No.  37. 

The  city  of  Lafayette  et  als. ) 

"  On  motion  of  Isaac  T.  Preston,  Esq.,  this  cause  was  called 
on  the  docket  and  fixed  for  trial  for  Wednesday,  the  23d  Feb* 
ruary,  1842." 

And  afterwards,  to  wit,  on  the  23d  of  February,  1842,  the 
following  order  of  court  was  entered  of  record,  to  wit : 

"  Wedfieadai/,  February  23, 1842. 
"  The  court  met,  pursuant  to  adjournment.     Present,  the 
Honorable  Theodore  H.  McCalv^b,  district  judge ;  the  Honoi> 
able  John  McBanley,  presiding  judge,  absent. 
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Heirs  of  Ponltney         ) 

V.  >  No.  37. 

The  city  of  Lafayette  et.  als.  ) 

^^  On  the  23d  day  of  February,  1842,  this  case  was  called 
for  trial ;  whereupon  the  complainants,  by  their  counsel,  ob- 
jected, upon  the  ground  that  the  cause  was  improperly  put 
on  the  issue  docket,  and  set  down  for  trial;  that  no  repli- 
cation had  been  filed,  and  that,  since  the  last  term  of  the 
court,  some  of  the  defendants  had  died,  and  their  heirs  or 
representatives  had  not  been  made  parties  to  the  suit;  and 
moved  the  court  to  remand  this  cause  to  the  rule  docket, 
that  an  issue  might  be  formed.  On  the  other  hand,  the 
defendants  insisted  that  the  case  should  proceed  immedia- 
ately  to  trial,  or  be  dismissed  under  the  rules  of  practice  pre- 
sented by  the  Supreme  Court  in  equity  cases.  These  motions 
were  all  fully  argued  together,  and,  after  argument  thereof, 
the  court  took  time  to  consider." 

And  afterwards,  to  wit,  on  the  24th  day  of  February,  one 
thousand  eight  hundred  and  forty-two,  the  following  entry 
and  decree  were  entered  of  record,  to  wit: 

«  Thuriday,  February  24, 1842. 
"The  court  met,  pursuant  to  adjournment,    r resent,  Hon- 
orable Theodore  H.  McCaleb,  district  judge;  Honorable  John 
McKinley,  presiding  judge,  absent. 

Hein  of  Ponltney         ) 

V.  \  No.  87. 

The  city  of  Lafayette  et  als.  ) 

"On  this  day  the  court  proceeded  to  deliver  its  opinion 
on  the  motions  argued  and  submitted  yesterday  in  this 
cause.  When  the  court  had  announced  it  was  about  to  de- 
liver its  opinion,  the  counsel  for  the  complainants  moved  to 
be  allowed  to  file  the  documents  A  and  B,  but  the  court  r«g^ 
refused  to  receive  them,  stating  that  it  was  *about  to  '- 
deliver  an  opinion  on  the  cause;  upon  [which]  the  counsel  for 
the  complainants  handed  them  to  the  clerk,  the  court  consid- 
ering that  the  complainants'  application  to  file  a  biU  of  revivor 
or  exceptions  came  too  late. 

Decree  of  the  Court. 

"  The  defendants  having  moved  to  dismiss  the  bill  of  com- 
plaint in  this  cause,  under  the  2l8t  of  the  rules  in  equity  cases, 
and  it  appearing  to  the  court  that  the  complainants  had  not 
set  for  trial  the  pleas  filed  in  this  case,  nor  filed  replication  to 
the  answers,  although  more  than  two  terms  of  the  court  had 
eli^N>ed  since  the  filing  of  the  same,  it  is  ordered  and  adjudged, 

87 


83  SUPREME   COURT. 

Poiiltney  et  al.  v.  City  of  Lafayette  et  «L 


and  decreed,  that  the  bill  of  complaint  in  this  case  be  dismissed 
as  to  all  the  defendants,  and  the  complainants  pay  the  costs  of 
suit." 

From  which  decree,  the  complainants  appealed  to  this  court. 

The  case  was  argued  by  Mr.  Ohinn  (in  writing)  for  the 
appellants,  and  Mr.  Oaxe^  for  the  appellees. 

The  following  is  an  extract  from  Mr.  Ghinv!%  argument : 

The  bill  in  tMs  cause  was  dismissed  under  the  21st  rule  of 
this  court,  prescribed  for  the  inferior  courts  in  chanceir  causes, 
because  ^*  the  plaintifEEf  had  not  set  for  trial  the  pleas  filed,  nor 
filed  replications  to  the  answers,  although  two  terms  of  the 
court  had  elapsed  since  filing  the  same."  To  aU  this  it  is  con- 
fidently responded,  that  there  were  no  pleas  filed  in  the  cause. 
Some  of  the  defendants,  availing  themselves  of  the  23d  rule 
of  practice,  instead  of  filing  a  formal  demurrer  or  plea,  did 
insist  on  some  special  matter  in  the  answers,  which  they  left 
with  the  clerk  of  the  court,  and  claimed  to  have  the  benefit 
thereof,  as  though  they  had  pleaded  the  same  matter.  They 
commence  "  The  several  answer  of,"  &c. — "  The  said  answer 
also  to  serve  and  be  instead  of  a  demurrer  and  pleas  to  the 
said  bill  of  complaint." — Was  there  then  a  plea  in  the  cause? 
Surely  not.  There  was  something  else ;  there  was  an  answer 
to  serve  and  be  instead  of  a  plea,  and  of  which  the  party 
claimed  the  advantage,  as  under  the  answer  and  not  under  a 
plea :  and  so  it  was  regarded  by  the  court  when  an  applica- 
tion was  made  to  it  to  try  the  question  of  citizenship : — and 
although  the  party  could  avail  himself  of  all  the  matter,  by 
way  of  answer,  the  plaintiff  could  not  otherwise  regard  it 
'  than  as  an  answer,  and  could  do  no  otherwise  towards  Arming 
an  issue,  without  leave  of  court,  than  file  a  general  replication 
to  it,  as  an  answer. 

It  is  said  in  the  order  dismissing  the  bill,  that  more  than 
two  terms  had  elapsed  since  filing  the  pleas.  Now  if  the  most 
rigid  and  technical  interpretation  of  the  rules  are  to  be  had, 
and  they  shall  be  conformed  to  to  the  letter,  it  becomes  impor- 
tant to  ascertain  when  the  pleas  of  the  defendant  were  filed. 
The  answers  of  some  of  the  defendants  appear  to  have  been 
lodged  with  the  clerk  of  the  court  in  his  office,  on  the  day 
*841  ^^  *  there  was  no  *notice  taken  of  them  upon  the 
J  rule  docket  or  in  the  minutes  of  the  court,  and  conse- 
quently they  were  not  parts  of  the  record;  the  defendants 
were  not  bound  by  them,  and  the  complainants  were  not  noti- 
fied of  their  being  on  file.  On  the  24th,  30th,  and  81st  of 
December,  1839,  and  on  the  19th  February,  1840,  notes  are 
made  upon  the  rule  docket  of  the  filing  of  answers  upon  those 
days,  but  nothing  is  said  about  the  filing  of  pleas.  Neither  of 
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those  days  were  or  could  have  been  rule  days ;  consequentlj 
the  act  was  nugatory.  On  the  24th  of  December,  iSSO,  a 
motion  was  sustained  to  set  aside  the  decree  niai^  and  leave 
was  given  the  defendants  to  file  answers,  which  does  not 
appear  from  the  minutes  then  to  have  been  done ;  and  the 
complainants  were,  by  order  of  the  court,  protected  in  their 
right  thereafter  to  file  any  exception  to  the  answers  that  might 
be  filed.  Let  it  be  borne  in  mind,  that  the  decree  nui  was  set 
aside  without  putting  the  parties  defendant  upon  any  terms 
whatever ;  they  were  not  even  compelled  to  pay  costs. 

In  the  answers  various  record  and  documents  are  properly 
referred  to  as  exhibits,  and  constitute  parts  of  the  answers — 
the  most  material  and  only  important  parts,  and  without  the 
filing  of  which  the  plaintiff  could  not  safely  proceed  in  mak- 
ing up  an  issue  in  the  cause.  At  the  January  rules,  1842, 
these  exhibits  were  for  the  first  time  filed  and  noted  upon  the 
rule  docket — ^they  never  having  been  before  even  lodged  with 
the  clerk.  Up  to  that  time  the  filing  of  answers  was  not  com- 
plete ;  then  for  the  first  time  the  cause  stood  upon  bill  and 
answer — and  at  the  same  time  the  cause  was  set  for  heaiv 
ing  by  the  defendants,  on  the  merits,  for  Friday,  the  14th 
January,  1842 ;  at  the  same  time  they  suggested  the  death  of 
Layton,  and  the  names  of  his  heirs,  and  took  an  order  at  the 
rules  that  they  be  parties.  There  was  then  clearly  a  miscon- 
ception by  the  court,  that  more  than  two  terms  had  elapsed 
since  the  filing  of  the  pleas  and  before  the  order  dismissing 
the  bill. 

It  doth  clearly  appear  from  the  17th  rule,  that  issues  are  to 
be  formed,  and  causes  are  to  be  prepared  for  trial,  at  the  rules 
and  upon  the  rule  days,  and  that  neither  party  is  bound  to 
notice  the  proceedings  of  his  adversary  except  they  be  then 
entered  in  the  rule  book,  or  they  be  had  in  open  court. 

The  court  below  predicated  its  order  dismissing  the  bill 
somewhat  upon  the  failure  of  the  plaintiffs  to  file  replications 
to  the  answers,  and  suffering  two  terms  to  expire. 

Pending  a  motion  made  by  the  complainants  to  set  aside  the 
rule  for  hearing  of  the  cause  upon  its  merits,  and  to  remand 
the  cause  to  the  rule  docket,  that  an  issue  might  be  had,  and 
during  the  argument  of  that  motion,  the  defendants  moved  to 
dismiss  the  bill  under  the  21st  rule,  without  any  previous  rule 
therefor,  without  any  previous  notice  thereof,  and  in  direct 
conflict  with  their  rule  for  a  trial  of  the  cause  upon  its  merits, 
which  they  had  taken.  The  court,  in  pronouncing  the  order. 
Bays :  "  The  defendants  having  moved  to  ^dismiss  under  r»gg 
the  21st  rule,  and  it  appearing  to  the  court  that  the  '- 
complainants  had  not  set  for  trial  the  pleas  filed,  nor  filed 
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replications  to  the  answers,  although  two  terms  of  the  court 
hsui  elapsed  since  the  filing  the  same,  it  is  ordered  and  ad- 
judged, and  decreed,  that  the  suit  be  dismissed  ^^  as  to  all  of 
the  defendants."  In  response,  therefore,  to  an  application  to 
remand  the  cause  to  the  rules,  and  in  response  to  an  applica- 
tion to  dismiss  under  the  21st  rule,  he  does  dismiss  under  that 
rule ;  and  because  the  plaintiff  had  not  replied  to  the  answers. 

The  plaintiffs  were  not  bound  to  notice  or  reply  to  the 
answers  until  two  calendar  months  after  they  were  put  in, 
filed  at  the  rules,  or  in  open  court ;  and  upon  their  failure  to 
reply  or  file  exceptions,  they  might  be  ruled  to  reply ;  and 
upon  the  expiration  of  that  rule,  and  no  replication  or 
exceptions  filed,  the  suit  might  be  dismissed :  but  even  then, 
in  the  discretion  of  the  court,  the  cause  might  be  retained 
upon  the  payment  of  cost. — MiUe  18th.  But  in  this  case 
there  had  been  no  rule  for  replication.  No  pains  of  dismissal 
could  be  inflicted  upon  the  plaintiff  for  failing  to  reply,  until 
he  was  ruled  to  do  so.  It  was  then  a  vain  invocation  of  the 
18th  rule  to  sanction  a  dismissal  moved  for  under  the  21st. 

After  filing  a  replication  it  would  be  too  late  to  except  to 
an  answer ;  but  the  courts,  in  the  exercise  of  a  sound  discre- 
tion, and  for  the  attainment  of  justice,  would  suffer  the  repli- 
cation to  be  withdrawn  and  exceptions  had.  But,  at  any  time 
before  replication,  it  is  the  right  of  the  plaintiff,  at  the  rules 
or  in  open  court,  to  file  exceptions  to  the  defendants'  answers; 
and  this  right  was  particularly  secured  to  the  plaintiffs,  with- 
out limitation  as  to  time,  upon  setting  aside  the  decree  nisi. 
The  court  will  not  ordinarily  set  aside  a  decree  m«,  until  the 
coming  in  of  a  sufficient  answer.  In  this  case  the  rule  was 
ex  gratia  departed  from ;  reserving  the  right  of  the  plaintiff 
to  reply  to  the  answers  when  they  should  come  in. 

Upon  the  trial  of  the  plaintiffs'  motion,  and  before  the  deci- 
sion thereof — ^when  there  had  been  no  rule  for  replication,  and 
the  party's  right  to  file  exceptions  to  the  defendants'  answers 
would  appear  to  have  been  unquestionable — ^they  offered  to 
do  so,  but  the  court  refused  them  permission ;  and,  inasmuch 
as  Robert  Layton  had  subsequently  to  the  preceding  term 
departed  this  life,  and  his  heirs  were  not  properly  before  the 
court,  the  plaintiffs  offered  to  file  a  bill  of  revivor  against 
them,  which  the  court  refused  to  permit :  and  without  accept- 
ing any  terms,  or  putting  the  plaintiff  upon  any  terms  to 
speed  the  cause,  put  an  end  to  the  cause  by  pronouncing  a 
final  decree — and  did  not,  even  in  that,  reserve  to  the  plain- 
tiffs the  right  to  commence  de  novo. 

It  is  supposed  that  the  decretal  order  dismissing  the  plain- 
ti£b'  bill  is  erroneous  for  its  ambiguity,  and  want  of  reason- 
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able  judicial  certainty.  After  dismissing  the  bill  as  to  all  the 
defendants — which  applies  to  all  who  had  been  served  with 
process,  or  who  had  been  *made  defendants  in  the  bill,  r#og 
and  who  had  not  answered — ^the  decree  proceeds :  "and  •■ 
the  complainants  pay  the  costs  of  suit  with  regard  to  such  of 
the  defendants  as  had  filed  pleas  of  demurrers — ^the  complain- 
ant having  failed  to  reply  to  or  set  for  hearing  such  pleas  or 
demurrers  before  the  second  term  of  the  court  after  filing  the 
same,  agreeably  to  the  21st  of  the  rules  of  practice  for  the 
courts  of  equity  of  the  United  States,  as  prescribed  by  the 
Supreme  Court  of  the  United  States." 

Proctor  filed  the  only  demurrer  that  was  filed  in  the  cause. 
An  issue  was  had  speedily.  It  was  set  for  hearing,  and  inas- 
much as  Layton  and  others  relied  upon  the  same  matters,  they 
were  all  heard.  The  demurrers  were  overruled,  and  the  de- 
fendants ordered  to  answer  over,  which  Proctor  has  never 
done,  notwithstanding  which  he  has  succeeded  in  turning  the 
plaintiff  out  of  court.  Now  can  this  court  ascertain  from  the 
decree,  which  of  the  persons  named  as  defendants  in  the  com- 
plainants' bill  are  entitled  to  their  costs  ?  &c.,  &c. 

We  therefore  conclude  that  the  inferior  court  erred,— 

1.  In  deciding  that  the  defendants,  or  any  of  them,  had 
filed  pleas  in  the  cause. 

2.  That  the  failure  of  the  plaintiffs  to  set  such  pleas  down 
for  trial  should  be  visited  with  the  pains  of  dismissal  of  their 
bill. 

3.  That  the  plaintiffs  were  in  default  in  not  replying  to  the 
defendants'  answers. 

4.  In  refusing  leave  to  the  plaintifife  to  file  exceptions  to  the 
answers,  and  a  bill  of  revivor  against  the  heirs  of  a  deceased 
party. 

5.  In  dismissing  the  plaintiffs'  bill  as  to  all  or  any  of  the 
parties. 

6.  In  awarding  costs  to  the  defendants,  or  any  of  them,  and 
not  defining  to  whom. 

7.  In  refusiiig  to  award  a  rehearing  of  the  case  upon  the 
petition  and  affidavit  filed. 

Coxe^  for  appellees,  said  that  after  the  case  was  argued  in 
the  court  below,  and  when  the  court  was  about  to  deliver  its 
opinion,  some  papers  were  presented,  but  the  court  very  prop- 
erly said  it  was  too  late.  The  printed  argument  refers  to  the 
position  of  the  case  when  the  judge  decided  it;  and  there 
was  nothing  in  this  position  to  prevent  the  complainants  from 
filing  a  re])lication.  The  record  shows  that  they  endeavored 
to  excuse  themselves  for  this  omission  by  filing  a  petition  for 
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a  re-hearing ;  and  it  is,  in  fiact,  from  the  refusal  of  the  court  to 
grant  this  that  the  appeal  was  taken. 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  the  decree  of  the  Circuit  Court  for 
the  eastern  district  of  Louisiana. 

To  determine  the  point  brought  up  by  the  appeal,  it  is  un- 
necessary to  state  the  substance  of  the  bill  or  answers.  On 
^r^J'.  motion,  the  Circuit  Court  dismissed  the  bill,  under  the 
->  21st  rule,  because  the  *^^  complainants  had  not  set  down 
for  hearing  the  pleas  filed  in  this  case,  nor  filed  replication  to 
the  answers,  although  more  than  two  terms  of  the  court  had 
elapsed  since  filing  of  the  same." 

The  rule  referred  to  is,  '^  if  the  plaintiff  shall  not  reply  to, 
or  set  for  hearing  any  plea  or  demurrer  before  the  second  term 
of  the  court  after  filing  the  same,  the  bill  may  be  dismissed, 
with  costs."  No  plea  had  been  filed  in  the  case,  and  the  de- 
murrer filed  had  been  overruled,  so  that  the  rule  did  not  apply 
to  the  case  as  it  stood  at  the  time  of  the  dismissal.  The  rule 
can  only  apply  to  demurrers  and  pleas  technically  so  called. 
And  there  is  no  other  rule  of  proceeding  which  authorized  the 
decree  of  the  court.  The  complainant  may,  if  he  choose,  go 
to  the  hearing  on  the  bill  and  answer. 

The  decree  of  the  Circuit  Court  ia  reversed,  and  the  cause 
is  remanded  for  further  proceedings. 


<^»»» 


Amos  Kendall,  Plaintiff  in  error,  v.  William  B. 
Stokes,  Lucitts  W.  Stockton,  and  Daniel  Moobb, 
SURVIVORS  OP  Richard  C.  Stockton,  Defendants  in 

ERROR. 

[The  reader  is  referred  to  a  former  case  between  these  parties,  reported  In 
12  Peters,  524.  The  decision  of  the  court  in  the  present  case  is  so  intimately 
connected  with  the  facts  in  both,  that  it  is  impossible  to  give  a  clear  account 
of  the  principles  established,  without  a  reference  to  those  facts.] 

After  the  decision  in  the  former  case,  Stokes,  Ac,  brought  a  suit  against  Ken- 
dall, which  rested  ultimately  on  two  counts,  viz.,  the  first  and  fifth,  llie 
first  claimed  damages  for  the  suspension,  by  Kendall,  on  the  booln  of  the 
Post-office  Department,  of  certain  credits  which  had  been  entered  by  his 
predecessor.  The  fifth,  for  the  refusal,  by  Kendall,  to  credit  Stokes,  ^c, 
with  the  amount  awarded  in  their  favor  by  the  solicitor  of  the  treasury. 

The  damages  claimed  in  the  first  count  constituted  a  part  of  the  reference  to 
the  solicitor,  as  shown  by  the  plaintiffs  below  in  their  own  evidence. 

After  a  reference,  an  award,  and  the  reception  of  the  money  awarded,  another 
suit  cannot  be  maintained  on  the  original  cause  of  action,  upon  the  ground 
that  the  party  had  not  proved,  before  the  referee,  all  the  damages  ne  had 
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sustained,  or  that  his  damage  exceeded  the  amount  which  the  arbitrator 
awaided.^ 
The  acts  complained  of  were  not  ministerial,  but  were  official  acts,  done  by 
Kendall  in  his  character  of  postmaster-general.  A  public  officer,  acting 
from  a  sense  of  duty^  in  a  matter  where  he  is  required  to  exercise  discretion, 
is  not  liable  to  an  action  for  an  error  of  judgment.^ 

^  Mr.  Russell  says :  ''  After  an  award  hold  a  demand  from  the  cognizance  of 

has  beoi  made,  no  action  can  be  main-  the  arbitrators,  and  then  to  sue  for  it." 

talned  for  any  matter  in  difference  Wheeler  v.  Van  Houten^  12  Johns. 

within  the  scope  of  the  submission,  (N.  Y.).  311 ;  see  Fidler  v.  Cooper ,  19 

which  was  not  in  fact  brought  before  Wend.  (N.  Y.),  285 ;  OU  v.  Schroep' 

the  arbitrator,  nor  can  advantage  be  pel,  5  K.  Y.,  182 ;  Coleman  ▼.  Wade^ 

taken  of  it  in  answer  to  a  motion  for  6  Id.,  44 ;  JJarris  ▼.  Wilson,  1  Wend, 

attachment.    iParties,  therefore,  must  (N.  Y.),  511. 

be  careful  to  bring  forward  at  the  time  But  in  Connecticut  it  is  held  that  an 

of  the  reference  every  claim  within  the  award  operates  only  in  respect  of  those 

submission  on  whidi  they  intend  to  matters  which  are,  in  fact,  mentioned 

insist."  Russell  on  Award,  478  (4  ed.)  by,  or  by  the  necessary  implication  of 

In  support  of  this  statement  he  cites  its  language,  are  included  within  the 

the  leading  English  case,  Dunn  y.  instrument  itself.    Bunnell  v.  Pinto, 

Murray,  9  fiam.  db  C,  780 ;  also  Dicas  4  Oonn.,  431 ;  so  in  Vermont,  Bohin- 

y.  Jay,  6  Bing.,  619 :  BfMth  y.  John-  mm  y.  Morae,  26  Yt.,  892 ;  Buck  v. 

son,  15  East,  213 ;  CoUins  y.  PoweU,  Buck,  2  Id.,  417 ;  Brigge  v.  Brewster, 

2  T.  R,  766 ;  Clegg  y.  Dearden,  12  Q.  23  Id.,  100 ;  so  in  Maine,  InhoMtante 

B.,  676.  a[  North  Yarmouth  v.  Inhabitants  of 

An  award  direcdng  motnalreleases  (hmJberland,   6   Greenl.    (Me.),   21; 

closes  all  accounts  between  the  parties  Bia^  y.  Whitney,  5  Id.,  192 ;  proba- 

up  to  the  Ume  of  the  submission,  and  bly  so  in  New  Hampshire^  Whittemm'e 

precludes  a  second  arbitrator,  on  a  y.  Whittemore,  2  N.  H.,  2B;  so  in 

subsequent  reference  of  all  matters  in  Massachusetts,    Webster  v.    Lee,   5 

difference,  from  awarding  in  respect  Mass.,  384 ;  King  y.  Savory,  8  Cusli. 

of  a  daim,  which  existed  at  the  time  (Mass.),  312 ;  Edwards  v.  Stevens,  1 

of  the  former  submission,  and  might  Allen  (Mass.),  315 ;  Hodges  v.  Hodges, 

have  been  decided  by  the  former  arbi-  9  Mass.,  320.    But  when  a  party  is  re- 

trator,  although  in  fact  it  was  not  con-  quested  to  present  a  claim  embra<^ 

sidered  or  awarded  on  by  him.    2Vini-  in  the  submission,  and  he  refuses  to  do 

ingham  y.   T\»mingham,  4  Ney.  A  so,  in  all  the  courts  it  will  be  held  that 

M^786;  see  also  Bobson  y.  Bailston,  the  claim  is  forever  barred.     Warfteld 

1  Bam.  A  Ad.,  723;  but  see  Bovee  v.  v.  Holbrook,  20  Pick.  (Mass.),  631. 

Farmer,  4  T.  R,  146;  OoUghtly  v.  *  Cited.     United  States  y.  Schurz, 

JelUcoe,  4  T.  R,  147,  note.  12  Otto,  395  ;  s.  c,  1  Morr.  Tr.,  306. 

An  award  of  compensation  for  lands  See  Brewer  v.  Watson,  65  Ala.,  96. 

taken  by  a  railroad  is  a  bar  to  a  claim  The  rule  seems  to  be  well  settled  in 

afterwards  made  for  mesne  profits,  this  country  and  in  England  that  an 

SmaUey  y.  Blaekbum  B.  W.  Co.,  2  officer  is  not  liable  to  an  action  if  he 

HurlsL  A  N.9 168;  8.  a,  27  L.  J.,  Ex.  falls  into  an  error,  in  a  case  where  the 

66.  act  done  is  not  merely  ministerial,  but 

But  it  Is  said  in  equity  any  matter  one  in  relation  to  which  his  duty  is  to 

intentionally  omitted  by  the  parties,  exercise  his  judgment  and  discretion, 

or  rejected  by  the  arbitrator,  will  be  even  though  an  individual  may  suffer 

considered.    J<me9  y.  Bennett,  1  Bro.,  by  his  mistake.    Gould  v.  Hammond, 

P.O.,  628; BropXiy y. Holmes, 2 MolL,  McAll.,  236;   Wilkes  y.  Binsman,  *l 

1;   see  also   Spencer  y.  Bpencer,  2  How.,   89,    132:    Otis  v.    Waller,   2 

Younge  A  J.,  2tt ;  Upton  v.  Upton,  Wheat,  18 ;  WelXs  v.  AUanta,  43  Ga., 

1  Dowl.,  400;  Steers  y.  Lashliy,  1  67:  Wilson  v.  New  York,  1  Den.  (N. 

Esp.,  166 ;  Oxmkamy.  Lemon,  2  Bow.  Y.j,  695 ;  Freeport  v.  Marks,  59  Pa. 

A  Ry.,  461.  St.,  253 ;  Buell  y.  BaXl,  20  Iowa,  282 ; 

The  courts  of  New  York  are  in-  Butler  y.  Kent,  19  Johns.  (N.  Y.), 

dined   to   adopt  the  English  rule ;  223 ;  Fuller  v.   (Shuld,  20  Yt.,  643 ; 

"  neither  party  is  at  liberty  to  with-  Londegan  v.  Hammer,  18  Iowa,  608 ; 
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With  regard  to  tlie  fifth  count,  the  application  for  the  mandamus  covered  the 
same  ground  as  that  taken  in  this  count.  Both  rested  on  the  refusal  of  Ken* 
dall  to  pay  a  sum  of  money  to  which  Stokes,  <&c.,  were  lawfully  entitled. 

But  where  a  party  has  a  choice  of  remedies  for  a  wrong  done,  selects  one,  pro- 
ceeds to  judgment,  and  reaps  the  fruits  of  his  judgment,  he  cannot  after- 
wards proceed  in  another  suit  for  the  same  cause  of  action. 

This  is  especially  true  where  the  party  has  resorted  to  a  mandamus,  because  it 
is  not  issued  where  the  law  affords  a  party  any  other  adequate  mode  of  re- 
dress.   To  allow  him  to  maintain  another  suit  for  the  same  cause  of  action 

^gc.1     ■  *would  be  inconsistent  with  the  decision  of  the  court  which  awarded 

^^•l        the  mandamus.'^ 

Eyidence  of  special  damage  was  improperly  admitted,  under  the  circumstances 
of  the  case  in  the  court  below. ^ 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States,  for  the  district  of  Columbia,  Bitting 
for  the  county  of  Washington. 

The  Supreme  Court  of  the  United  States  having  affirmed  (12 
Pet.,  624)  the  decision  of  the  Circuit  Court,  awarding  a  manda- 
mus against  Amos  Kendall,  application  was  made  by  Stokes, 
&c.,  to  Kendall,  that  the  sura  of  money  mentioned  in  the  pro- 
ceedings should  be  carried  to  their  credit  on  the  books  of  the 
department.  Kendall  declined  to  interfere  in  the  matter,  upon 
the  ffround  that  the  "  auditor  "  had  charge  of  the  books,  and 
that  he  himself  had  no  power  to  settle  claims,  and  no  money 

Bailey  v.    Wiggins,  5  Harr.   (Del.),  Judges  trying  cases,  are  in  noway 

462 ;  Reid  v.  JHoodj  2  Nott.  <&  M.  (S.  liable  personally,  even  though  they 

C),  471 ;  Deal  v.  ffarriSy  8  Md.,  40 ;  act  maliciously  or  corruptly.   Bradley 

WalkerY.HalleckyZ2Ind,,2H9;nam-  v.  Fisher,    13  Wall.,  348:    Fray  v. 

ilton  V.  Williams,  26  Ala.,  527  ;  Lenox  Blackburn,  8  Best  <fe  S.,  576  ;  Floyd 

V.  Grant,  8  Mo.,  264  ;  Jordan  v.  Han-  v.  Baker,  12  Co.,  26  ;  Dicas  v.   Lord 

son,  49  N.  H.,  199;  Kelly  v.  Bemis,  4  Brougham,  6  Car.  &  P.,  249  ;  Gates  v. 

Gray  (Mass.),  83  ;  Ambler  v.  Church,  Lansing,  6  Johns.  (N.  Y.),  282 ;  s.  c, 

1  Root  (Conn.),  211 :  Dawkin  v.  Lord  9  Johns.,  394 ;  Lining  v.  Bentham,  2 

Boheby-i   4   Fost.,  806;   Dawkins  v.  Bay  (S.  C.),  l;MostynY,  FaJbrigas^ 

Lord  Paulet,  L.  R.,  5  Q.  B.,  94 ;  s.  c,  Cowp.,  161. 

9  Best  &  S.,  768.  Stewart  v.  Cooley,  23  Minn.,  347; 

But  if  he  is  actuated  by  malice,  s.  c,  23  Am.  Rep.,  690,  is  an  exception 

cruelty  or  wilful  oppression,  the  action  to  the  general  rule ;  but  that  case  is 

does  lie.     Otis  v.  Watkins,  9  Cranch,  only  an  illustration  of  the  rule  that  a 

339,  365  ;  Baker  v.  State,  27  Ind.,  486  ;  bad  case  makes  bad  law. 

Morris  v.   People,  3  Den.   (N.  Y.),  The  doctrine  of  Kendall  y.  Stokes 

381 ;  Hoggatt  v.   Bigley,  6  Humph,  was  applied  to  a  judge  of  an  election. 

(Tenn.),  236;  Chickeringv,  Bobinson,  United  States  y.   Gillis,  2  Cranch  C. 

8    Cush.    (Mass.),    543;   Gregory   v.  C,  44.     Nor  is  a  clerk  of  a  court  lia- 

Brooks,  37  Conn.,  365  ;  Wall  v.  Trum-  ble  for  an  honest  error  of  judgment  of 

ball,  16  Mich.,  228 ;  Seaman  v.  Patr  a  competent  deputy,  where  he  himself 

ten,  2  CaX.  (N.  Y.),  312;  Thompsons,  is  in  no  default.     Batons  v.  Lee,  2 

Sands,  8  Wend.  (N.  Y.),  462  ;  Beed  v.  Cranch  C.  C,  646.     As  to  courts-mar- 

Conway,  20  Mo.,  22 ;   Lilienthal  v.  tial,  see  Dyner  v.  Hoomer,  20  How., 

Campbell,  22  La.   Ann.,  600.     And  65. 

proof   may  be   introduced   to   show  'See    Taylor  v.   County  Courts  2 

that  fact.    MartinY,  Mott,  12  Wheat.,  Utah  T.,  409. 

31 ;  United  States  v.  Gillis,  2  Cranch  *  See  Insurance  Co.  v.  PiaggiOf  16 

C.  C,  44 ;  Gould  v.   Hammond,  Mc-  Wall.,  886, 
All.,  285. 
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to  pay  them  with.  On  the  80th  of  March,  1888,  a  peremptory 
mandamus  was  issued  by  the  Circuit  Court,  commanding  him 
to  obey  and  execute  the  act  of  Congress  immediately  on  the 
receipt  of  the  writ,  and  certify  perfect  obedience  to  it  on  the 
8d  of  April  next. 

On  the  3d  of  April,  Mr.  Kendall  addressed  a  letter  to  the 
court,  saying  that  he  had  communicated  the  award  of  the 
solicitor  of  the  Treasury  to  the  auditor,  and  received  from  him 
ofiBcial  information  that  the  balance  of  said  award  had  been 
entered  to  the  credit  of  the  claimants,  on  the  books. 

In  October,  1839,  Stokes,  &c.,  brought  a  suit  against  Ken- 
dall. The  declaration  consisted  of  five  counts,  three  of  which 
were  abandoned  after  a  verdict  and  motion  in  arrest  of  judg- 
ment.    The  two  remaining  were  the  first  and  fifth. 

The  first  count  averred,  in  substance,  that  the  plaintiffs, 
with  Richard  C.  Stockton,  deceased,  under  and  in  the  name  of 
said  Richard,  were  contractors  for  the  transportation  of  the 
mails  of  the  United  States,  by  virtue  of  certain  contracts 
entered  into  between  them  and  the  late  William  T.  Barry, 
then  postmaster-general  of  the  United  States.  That  the  said 
William  T.  Barry,  as  postmaster-general,  did  cause  certain 
credits  to  be  given,  allowed,  and  entered  in  the  books,  accounts, 
and  proper  papers  in  the  Post-office  Department,  in  favor  of 
the  plaintiffs  and  said  Richard,  as  such  mail  contractors,  under 
and  in  the  name  of  said  Richard.  That  the  defendant,  on  suc- 
ceeding Mr.  Barry  in  the  office  of  postmaster-general,  wrong- 
fully, illegally,  maliciously,  and  oppressively  caused  said  items 
of  account,  so  entered,  and  credited,  and  allowed,  and  upon 
which  payments  had  been  made,  to  be  suspended  on  the  books, 
accounts,  and  papers  of  the  Post-office  Department ;  and  did 
cause  said  plainti&  and  said  Richard,  under  and  in  the  name 
of  said  Richard,  to  be  charged  on  said  books,  papers,  and 
accounts,  with  said  several  items  and  sums  of  money,  amount- 
ingto  $122,000. 

The  5th  count  averred  the  passage  of  a  private  act  of  p^gg 
Congress  *entitled  ''An  act  for  the  relief  of  Wm.  B.  '■ 
Stokes,  Richard  C.  Stockton,  Lucius  W.  Stockton,  and  Daniel 
Moore,"  by  which  the  solicitor  of  the  Treasury  was  authorized 
and  required  to  determine  on  the  equity  of  the  claims  of  them, 
or  any  of  them,  growing  out  of  certain  alleged  contracts 
between  them  and  Mr.  Barry,  and  by  which  the  postmaster- 
general  was  directed  to  credit  them  with  such  amounts  as 
mk^ht  be  awarded,  pursuant  to  the  act.  This  count  also  aver- 
rea  tiie  actual  rendition  of  an  award  by  Virgil  Maxcy,  then 
solicitor  of  the  Treasury,  for  the  sum  of  $162,727.05,  in  favor 
of  Richard  C.  Stockton,  as  the  representative  of  himself  and 

95 


89  SUPREME    COURT. 


Kendall  v.  Stokes  et  al. 


the  plaintiffs  below,  and  the  refusal  of  Mr.  Kendall  to  compl j 
fully  with  the  terms  of  the  award,  by  crediting  them  with  the 
full  amount  awarded. 

The  cause  came  on  for  trial  at  November  term,  1841,  which 
resulted  in  a  verdict  for  the  plaintiffs. 

After  the  rendition  of  the  verdict  aforesaid,  the  defendant 
produced  the  following  certificate  by  the  said  jurors,  and 
prayed  the  court  to  be  permitted  to  have  the  same  entered  on 
the  minutes  of  the  court,  to  which  the  court  assented. 

"We,  the  jurors,  empannelled  in  the  case  of  William  B. 
Stokea  and  others  v.  Amos  Kendall^  and  in  which  case  we  have 
this  day  rendered  our  verdict  for  the  plaintiffs  for  $11,000,  do 
hereby  certify  that  said  verdict  was  not  founded  on  any  idea 
that  the  defendant  performed  the  acts  complained  of  by  the 
plaintiffs,  and  for  which  we  gave  damages  as  above  stated, 
with  any  intent  other  than  a  desire  faithfully  to  perform  the 
duties  of  his  oflBce  of  postmaster-general,  and  protect  the  pub- 
lic interests  committed  to  his  charge ;  but  the  said  damages 
were  given  by  us  on  the  ground  that  the  acts  complained  of 
were  illegal,  and  that  the  said  sum  of  111,000  was  the  amount 
of  actual  damage  to  plaintifGs  estimated  by  us  to  have  resulted 
from  said  illegal  acts.'' 

Upon  the  trial  the  defendant  took  three  bills  of  exceptions. 

The  1st  exception  was  to  the  competency  of  the  evidence 
to  sustain  the  action.  The  evidence  offered  by  the  plaintiffs 
was: 

1.  A  transcript  of  the  record  in  the  mandamus  case. 

2.  The  report  of  Virril  Maxcy,  solicitor  of  the  Treasury. 
8.  Sundry  letters  and  documents. 

4.  Oral  testimony  relating  to  the  partnership. 

The  defendant  offered  four  prayers  to  the  court,  praying 
instructions  to  the  jury  that  the  defendant  was  not  responsible 
to  the  plainti&  in  the  right  in  which  they  then  sued  under 
the  1st  count ;  that  he  was  not  liable  under  the  5th  count  for 
refusing  to  comply  with  so  much  of  the  award  of  the  solicitor 
as  he,  on  the  ground  of  want  of  jurisdiction  in  the  said  solici- 
tor, refused  to  comply  with ;  that  he  was  not  liable  for  conse- 
quential damages ;  and  that  the  plaintiffs  had  no  joint  right  of 
action. 

All  of  which  prayers  were  refused  by  the  court,  to  which 
•QAi     refusal  the  defendant  excepted. 
^^J        *2d  Bill  of  Exceptions. 

The  defendant  then  offered  in  evidence  sundry  depositions 
and  papers. 

1.  The  depositi^  ns  of  Andrew  Jackson,  Martin  Van  Buren* 
and  B.  T.  Butler. 
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2.  Correspondence  between  Mr.  Kendall  and  the  attorney-' 
general. 

3.  The  attorney-general's  opinion,  Document  No.  128,  26th 
Congress,  21  session,  House  oi  Rep.  Ex.  Doc.  page  1010. 

4.  Letter  from  the  solicitor  of  the  Treasury. 

5.  Reports  of  post-office  committees  of  Senate  and  House. 

6.  The  evidence  of  Francis  S.  Key,  Esq. 

Upon  all  which  evidence  the  defendant  founded  four 
prayers : 

1.  That  plainti&s  were  not  contractors. 

2.  That  defendant  was  not  liable  if  he  acted  from  a  con- 
viction that  it  was  his  official  duty  to  set  aside  the  extra  allow- 
ances. 

8.  That  ho  was  not  liable  if  he  acted  from  a  conviction  that 
the  solicitor  had  no  lawful  jurisdiction  to  audit  and  adjust  the 
items,  &c. 

4.  That  he  was  not  liable  for  any  of  his  acts,  if  the  jury 
believe  that  he  acted  with  the  bona  fide  intention  to  perform 
duly  the  duties  of  his  office,  and  without  malice  or  intention  to 
injure  and  oppress  the  plaintifiGs. 

All  of  which  prayers  the  court  refused  to  grant,  and  to  the 
refusal  the  defendant  excepted. 

3d  Bill  of  Exceptions. 

The  plaintiffs  offered  evidence  to  prove  their  special  expenses 
and  losses,  such  as  counsel-fees,  tavern-bills,  discounts,  &c.,  to 
the  admission  of  which  evidence  the  defendant  objected ;  but 
the  court  overruled  the  objection  and  allowed  it  to  be  given. 
To  which  overruling  the  defendant  excepted. 

The  case  came  up  upon  all  these  grounds. 

Dent  and  Janes^  for  the  plaintiff  in  error. 
Coxe^  for  defendants. 

Dent  laid  down  the  following  propositions : 

1.  That  the  official  acts  complained  of  in  the  declaration 
amount  to  nothing  more  than  a  breach  of  contract,  and  a 
refusal  to  pay  money  due  by  contract  and  award. 

2.  That  these  acts,  with  what  motives,  aggravations,  or  con- 
sequences soever  accompanied,  lay  no  ground  for  an  action, 
sounding  in  damages,  as  for  an  official  or  personal  tort  or  mis- 
demeanor. 

8.  But  as  the  case  is  now  presented  by  the  record,  it  is  a 
cofMeMtMn,  that  the  defendant's  motives  for  the  acts  complained 
of  were  clear  of  all  malice,  self-interest,  and  intention  to  vex, 
harass,  injure,  or  oppress  the  plaintiffs,  and  proceeded  from  no 
other  intent  than  a  desire  faithfully  to  perform  the  duties  of 
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his  office,  and  to  protect  the  public  interest  committed  to  his 

*01 1  ^h^S^  9  ^^^  ^^^^  ^  ^^^  ^^^  complained  of  were  in  truth 
J  illegal,  or  in  any  way  a  transgression  of  his  *public 
duties,  (which  is  altogether  denied,)  they  resulted  from  an 
honest  mistake  and  misapprehension  of  the  authority  and 
duties  of  his  oiBce ;  consequently,  the  broad  question  is  now 
presented,  whether  an  honest  misapprehension  of  the  rights  of 
the  plaintiffs  below,  and  a  contestation  of  those  rights,  under 
the  influence  of  honest  mistake,  and  in  the  manner  and  form 
appearing  by  the  declaration  and  evidence  in  the  cause,  be  an 
official  or  personal  tort  or  misdemeanor.  We  maintain  the 
negative  of  this  question. 

4.  If  the  plaintiffs  have  shown,  either  in  pleading  or  in  evi- 
dence, any  cause  of  action,  still  we  except  to  all  the  evidence 
of  special  damage  pretended  to  have  been  sustained  by  the 
plaintiffs,  in  consequence  of  the  defendant's  refusal  to  allow 
and  pay  them  the  several  sums  of  money  pretended  to  bQ  due 
under  their  contract — such  as  discounts  and  usury  paid  by 
them  for  money  borrowed,  expenses  of  travel,  lai'ge  fees  to 
counsel,  tavern-bills,  and  other  expenses  incurred  in  pur- 
suit of  their  claim  against  the  Post-office  Department.  We 
maintain  that  the  only  measure  of  damages  for  withholding 
money  due,  (whether  on  public  or  private  account,)  is  the 
legal  interest  on  the  sum  due. 

5.  That  all  right  of  action  (if  any  such  ever  existed,  v/hich 
is  denied)  for  the  pretended  misfeasance  complained  of  in  the 
first  count,  was  completely  extinguished  and  barred  by  the  act 
of  Congress  authorizing  the  solicitor  of  the  Treasury  to  settle 
and  adjust  the  claims  oi  the  plaintiffs  and  K.  C.  Stockton,  or 
any  of  them,  for  the  extra  services,  &c.,  in  the  act  mentioned, 
and  by  the  full  and  final  settlement  and  adjustment  of  the 
same  by  the  solicitor,  as  shown  by  the  plaintiffs.   ' 

6.  That  all  right  of  action  (if  any  such  ever  existed,  which 
is  denied)  for  the  pretended  nonfeasance  complained  of  in  the 
6th  count,  (to  wit,  the  non-payment  of  a  certain  portion  of  the 
solicitor's  award,)  was  extinguished  and  barred  by  the  plain- 
tiffs' election  of  their  remedy  by  mandamus,  and  the  result  of 
the  procedure  on  such  mandamus,  as  shown  by  the  plaintiff. 

7.  That  the  defendant,  as  postmaster-general,  had  authority 
and  was  prima  facie  justified,  bv  the  circumstances  of  the  case, 
for  both  the  acts  of  pretended  misfeasance  and  nonfeasance 
complained  of:  1st,  for  originally  contesting  their  claims  foi 
the  pretended  extra  services  afterwards  referred  to  the  solici- 
tor of  the  Treasury ;  and  2dly,  for  maintaining  that  the  solici- 
tor of  the  treasury  had  exceeded  the  scope  of  the  authority 
committed  to  him  by  the  act  of  Congress,  in  allowing  certain 
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claims  not  within  the  terms  of  the  submission  to  his  award,  as 
defined  in  the  act  of  Congress ;  and,  consequently,  for  refusing 
to  pay  so  much  of  the  soUcitor's  award  as  allowed  such  ina£ 
missible  claims. 

8.  That  there  is  a  fatal  misjoinder  of  parties  in  this  action ; 
inasmuch  as  the  plaintiffe,  by  their  own  showing,  both  in 
pleading  and  in  evidence,  have  no  such  joint  rights  of  con- 
tract or  action  as  they  have  sued  on  in  this  case. 

*9.  That  from  their  own  exhibit  of  the  original  con-  r-^q^ 
tracts,  under  which  all  the  plaintiffs'  claims  arise,  taken  ^ 
in  connection  with  the  acto  of  Congress  relating  to  the  pre- 
mises, the  plaintifb'  own  case,  upon  their  own  showing,  abso- 
lutely concludes  against  any  such  joint  rights  of  contract  and 
action  as  are  asserted  in  the  first  count. 

10.  That  from  their  own  exhibit  of  the  awards  of  the  solic- 
itor of  the  Treasury,  referred  to  in  their  5th  count,  their  case, 
upon  their  own  showing,  equally  concludes  against  such  joint 
rights  of  action  as  are  asserted  in  the  5th  count. 

Consequently,  the  evidence  of  O.  B.  Brown  ought  to  have 
been  rejected,  as  incompetent  and  inadmissible ;  and  the  court 
ought  to  have  allowed  the  several  instructions  asked  by  the 
defendant  in  regard  to  such  joint  rights. 

11.  We  maintain  generally,  and  without  exception,  that  the 
points  of  evidence,  and  of  law,  raised  by  the  deiendant  in  the 
course  of  the  trial,  and  in  arrest  of  judgment,  (as  set  forth  in 
the  several  bUls  of  exceptions  and  motions  in  arrest  of  judg- 
ment, already  referred  to,)  ought  to  have  been  sustained  by 
the  Circuit  Court,  and  were  erroneously  overruled  by  that 
court. 

Bent  went  largely  into  the  history  of  the  case,  referring  to 
many  of  the  public  documents  which  have  been  mentioned. 
He  then  took  up  the  points,  and  contended  that  the  act  of 
1825,  (8  Story,  1985,)  made  the  postmaster-generul  a  disburs- 
ing officer  of  all  the  revenue  of  the  department.  See  also  3 
Story,  1680,  the  4th  section  of  the  act  of  March  Ed,  1817 ;  2 
Story,  1091,  5th  section  of  the  act  of  April  21st,  1808 ;  Oid- 
ley  V,  FalmerstoT^  7  J.  B.  Moo.,  91,  108 ;  8  Brod.  &  B.,  275 ; 
7  Com.  Law  Rep.,  484. 

On  the  third  point  he  cited  1  East,  555,  558,  and  564,  note; 
11  Johns.  (N.  Y.),  114. 

The  fourth  point  he  thought  too  clear  to  be  discussed. 

On  the  fifth  and  sixth  points  he  contended  that  the  plain* 
tifPs  were  precluded  fi*om  this  action,  by  having  already 
elected  their  remedy.  2  W.  BL,  edition  of  1828,  779,  827 ;  4 
Rawle  (Pa.),  287-299;  17  Pick.  (Mass.),  7-14 ;  6  Wheat.,  109; 
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1  Salk^  11 ;  2  Bos.  &  P.,  71 ;   7  Johns.  (N.  Y.),  21 ;  8  Id., 
884. 

The  evidence  which  the  plaintiff  introduced  in  this  case  is 
the  same  which  they  brought  before  the  solicitor  to  obtain  his 
award,  and  also  in  the  mandamus  case ;  and  this  may  be  shown 
under  a  plea  of  the  general  issue  as  well  as  under  a  plea  in 
bar.     Young  v.  Blacky  7  Cranch,  566. 

Ooxe^  for  defendants  in  error,  referred  to  numerous  docu- 
ments to  show  that  there  was  no  misjoinder  of  parties ;  that 
they  had  all  been  recognized  as  joint  contractors.  He  denied 
that  it  was  a  concessum  that  there  was  no  malice ;  on  the  con- 
trary, it  is  averred  in  the  declaration.  He  denied  also  that 
the  merits  of  this  case  had  ever  been  settled.  They  were  not 
♦9^1  '^y  ^^^  solicitor  of  the  Treasury,  whose  *province  it  was 
J  to  decide  on  the  legality  or  illegality  of  Mr.  Kendall's 
conduct  in  suspending  the  payments.  They  were  not  settled 
in  the  mandamus  case,  which  related  to  an  entry  which  Mr. 
Kendall  refused  to  make.  The  Circuit  Court  directed  him  to 
make  it,  and  the  Supreme  Court  afiBrmed  the  decision.  12 
Pet,  609. 

Having  disposed  of  some  preliminary  objections,  Mr,  Coxe 
proceeded  to  discuss  the  liability  of  public  officers  to  pay 
money  withheld,  and  cited  6  T.  R.,  443 ;  3  Wils.,  443 ;  2 
Kane,  812 ;  6  Munf.  (Va.),  271 ;  11  Mass.,  350 ;  3  Wheat., 
846 ;  2  Cranch,  175 ;  1  T.  R.,  493 ;  7  Mass.,  282 ;  2  W. 
BL,  1141 ;  5  Johns.  (N.  Y.),  282 ;  9  Id.,  395 ;  13  Id.,  141 ; 
1  Cranch,  187 ;  10  Pet.,  SwartwoiU^s  case. 

The  defendants'  conduct  was  illegal.  See  15  Pet.,  case  of 
Bank  of  Metropolis;  9  CI.  &  F.,  251,  278,  283;  Lyndhurst's 
opinion,  284 ;  Lid.  Brougham's  opinion,  287-808,  as  to  malice ; 
310,  Ld.  Campbell's  opinion. 

Jones^  in  reply  and  conclusion,  referred  to  several  parts  of 
the  record  to  show  that  there  was  not  such  a  partnership  as 
would  enable  the  plaintiffs  to  sue,  and  to  other  parts  to  show 
that  malice  in  Mr.  Kendall  was  wholly  out  of  the  case.  This 
destroyed  all  claim  for  consequential  damages. 

He  then  discussed  what  constitutes  an  illegal  act  in  a  pub- 
lic officer,  so  as  to  make  him  liable  in  damages  for  withholding 
money,  and  referred  to  Story  on  Agency,  308,  sect.  305 ;  1 
Cranch,  845. 

Upon  what  grounds  actions  ex  delicto  have  been  maintained 
against  a  public  officer,  he  referred  to  1  East,  562,  568 ;  and 
to  show  what  description  and  quality  of  officers  are  liable  to 
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this  action,  he  referred  to  the  case  of  Oidley  ^ .  Ld,  Palmer' 
stariy  111. 

If  the  action  be  really  founded  upon  a  form  of  contract, 
yet,  being  mixed  up  with  tort,  every  defence,  good  against  the 
form  ex  contractu^  is  good  against  the  tort.  1  Esp.,  l72 ;  8  T. 
R.,  335. 

An  action  will  lie  against  a  public  officer  only  when  the 
duty  to  be  performed  is  wholly  ministerial,  and  never  in  a 
ease  where  judgment  is  to  be  exercised.  United  States  v. 
Bank  of  Metropolis^  15  Pet.,  403. 

As  to  the  mandamus  case,  Mr.  Kendall  did  not  disobey,  for 
the  extra  allowance  extended  only  to  the  end  of  the  first 
quarter  of  1835. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court. 

The  record  in  this  case  is  very  voluminous,  and  contains  a 
great  mass  of  testimony,  and  also  many  incidental  questions 
of  law  not  involving  the  merits  of  the  case,  which  were  raised 
and  decided  in  the  Circuit  Court,  and  to  which  exceptions 
were  taken  by  the  plaintiff  in  error.  But  both  parties  have 
expressed  their  desire  that  the  controversy  should  now  be  ter- 
minated by  the  judgment  of  this  court ;  and  that  the  leading 
principles  which  must  ultimately  decide  the  rights  of  the  par- 
ties should  now  be  settled ;  and  that  the  case  should  t-^qa 
*not  be  disposed  of  upon  any  technical  or  other  objec-  *■ 
tions  which  would  leave  it  open  to  further  litigation.  In  this 
view  of  the  subject  it  is  unnecessary  to  give  a  detailed  state- 
ment of  the  proceedings  in  the  court  below.  Such  a  state- 
ment would  render  this  opinion  needlessly  tedious  and  compli- 
cated. We  shall  be  better  understood  by  a  brief  summary  of 
the  pleadings  and  evidence,  together  with  the  particular 
points  upon  which  our  decision  turns;  leaving  unnoticed 
those  parts  of  the  record  which  can  have  no  influence  on  the 
judgment  we  are  about  to  give,  nor  vary  in  any  degree  the 
ultimate  rights  of  the  parties. 

At  the  time  of  the  trial  and  verdict  in  the  Circuit  Court  the 
declaration  contained  five  counts.  But  after  the  verdict  was 
rendered,  the  plaintiff  in  that  court,  with  the  leave  of  the 
court,  entered  a  nolle  prosequi  upon  the  second,  third,  and 
fourth,  and  the  judgment  was  entered  on  the  first  and  the 
fifth.  It  is  only  of  these  two  last  mentioned  counts,  there- 
fore, that  it  is  necessary  to  speak.  The  verdict  was  a  general 
one  for  the  plaintitfs,  and  their  damages  assessed  at  $11,000. 

The  first  count  states  that  bv  virtue  of  certain  contracts 
made  with  William  T.  Bany,  while  he  was  postmaster-general, 
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and  services  performed  under  them,  the  plaintifb  on  the  Ist  of 
May,  1835,  were  entitled  to  receive  and  have  allowed  to  them 
the  sum  of  $122,000,  and  that  that  sum  wos  accordingly  cred- 
ited to  them  on  the  books  of  the  Post-oflSce  Department ;  and 
tliat  Amos  Kendall,  the  defendant  in  the  court  beh)W,  after- 
^'lirds  became  postmaster-general,  and  as  such  illegally  and 
maliciously  caused  the  items  composing  the  said  amount  to  be 
suspended  on  the  books  of  the  department,  and  the  plaintiffs 
to  be  charged  therewith :  whereby  they  were  greatly  injured, 
and  put  to  great  expenses,  and  suffered  in  their  business  and 
credit. 

The  fifth  count  recites  the  act  of  Congress  of  July  2d, 
1836,  by  which  the  solicitor  of  the  Treasury  was  authorized 
to  settle  and  adjust  the  claims  of  the  plaintiffs  for  services 
rendered  by  them  under  contracts  with  William  T.  Barry, 
while  he  was  postmaster-general,  and  which  had  been  sus- 
pended by  Amos  Kendall,  then  postmaster-general,  and  to 
]iiake  them  such  allowances  thererore  as  upon  a  full  examina- 
tion of  all  the  evidence  might  seem  right  and  according  to 
principles  of  equity;  and  the  postmaster-general  directed 
to  credit  them  with  whatever  sum  or  sums  of  money  the  solic- 
itor should  decide  to  be  due  to  them,  for  or  on  account  of  such 
service  or  contract;  and  after  this  recital  of  the  act  of  Con- 
gress, the  plaintiffs  proceed  to  aver  that  services  had  been  per- 
formed by  them  under  contracts  with  William  T.  Barry,  while 
he  was  postmaster-general,  on  which  their  pay  had  been  sus- 
pended by  Amos  Kendall,  then  postmaster-general,  and  that 
for  these  claims  the  solicitor  of  the  Treasury  allowed  the 
plaintiffs  large  sums  of  money  amounting  to  $162,727.05;  that 
the  defendant  had  notice  of  the  premises,  and  that  it  became 
^qr-i  his  *duty  as  postmaster-general  to  credit  the  plaintifib 
-I  with  this  sum ;  but  that  he  illegally  and  msJiciouslv 
refused  to  give  the  credit,  by  reason  whereof  the  plaintifira 
were  subjected  to  great  loss,  their  credit  impaired,  and  they 
were  obliged  to  incur  heavy  expenses  in  prosecuting  their 
rights,  to  their  damage  in  the  sum  of  $100,000. 

The  defendant  plead  not  guilty,  upon  which  issue  was 
joined. 

At  the  trial,  the  plaintiffs  offered  in  evidence  the  record  of 
the  proceedings  in  the  mandamus  which  issued  from  the  Cir- 
cuit Court  upon  their  relation  on  the  7th  day  of  June,  1887, 
commanding  the  said  Amos  Kendall  to  enter  the  credit  for  the 
sum  awarded  by  the  solicitor.  It  is  needless  to  state  at  large 
the  proceedings  in  that  suit,  as  they  are  sufficiently  set  forth 
in  the  report  of  the  case  in  12  Pet.,  524 ;  the  judgment  of  the 
Circuit  Court  awarding  a  peremptory  mandamus  having  been 
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brought  by  writ  of  error  before  the  Supreme  Court,  and  there 
affirmed  at  January  term,  1838.  Various  papers  and  letters 
were  also  offered  in  evidence  by  the  plaintiffs  to  show  that  the 
allowances  mentioned  in  the  declaration  had  been  suspended 
by  the  defendant ;  and  that  after  the  award  of  the  solicitor, 
and  before  the  original  mandamus  issued,  he  had  refused  to 
credit  989,472.47,  part  of  the  sum  awarded,  upon  the  ground 
that  the  items  composing  it  were  not  a  part  of  the  subject- 
matter  referred;  and  upon  which,  as  the  defendant  insisted, 
the  solicitor  had  no  right  to  award.  Other  papers  and  letters 
were  also  offered  showing  that  after  the  judgment  of  the  Circuit 
Court  awardii^  a  peremptory  mandamus  had  been  affirmed  in 
the  Supreme  Court,  the  plaintiffs  demanded  a  credit  for  the 
above-mentioned  balance  on  the  23d  of  March,  1838 :  that  the 
defendant  declined  entering  the  credit,  alleging  that  a  recent 
change  in  the  post-office  law  had  placed  the  books  and  ac- 
counts of  the  department  in  the  custody  of  the  auditor ;  and 
some  difficulty  having  arisen  on  this  point,  the  Circuit  Court, 
on  the  80th  of  March,  1838,  issued  a  mandamus  commanding 
the  postmaster-general  to  enter  the  credit  on  the  books  of  the 
department ;  and  to  this  writ  the  defendant  made  return  on 
the  8d  of  April,  1838,  that  the  said  credit  had  been  entered 
by  the  auditor  who  had  the  legal  custody  of  the  books. 

The  whole  of  this  evidence  was  objected  to  by  the  defend- 
ant, but  the  objection  was  overruled  and  the  testimony  given 
to  the  jury.  And  upon  the  evidence  so  offered  by  the  plain- 
tiff, before  any  evidence  was  produced  on  his  part,  the  de- 
fendant moved  for  the  following  instruction  from  the  court: 

^  The  defendant,  upon  each  and  every  of  the  plaintiffs'  said 
counts,  severally  and  successively  prayed  the  opinion  of  the 
court,  and  their  instruction  to  the  jury  that  the  evidence  so  as 
aforesaid  produced  and  given  on  the  part  of  the  plaintiffi,  so 
fiur  as  the  same  is  competent  to  sustain  such  count,  is  not  com- 
petent and  sufficient  to  be  left  to  the  jury  as  evidence  of  any 
act  or  acts  done  or  omitted  or  refused  to  be  done  by  the  r«Qg 
defendant,  which  legally  laid  him  liable  *to  the  plain-  ■- 
tiffs  in  this  action,  under  such  count,  for  the  consequential 
damages  claimed  by  the  plaintiffs  in  such  count."  This  in- 
struction was  refused  and  the  defendant  excepted. 

The  question  presented  to  the  court  by  this  motion  in  sub- 
stance was  this:  Had  the  plaintiffs  upon  the  evidence  ad^ 
duced  by  them  shown  themselves  entitled  in  point  of  law  to 
maintain  their  action  for  the  causes  stated  in  their  declaration 
upon  the  breaches  therein  assigned,  assuming  that  the  jury 
believed  the  testimony  to  be  true  ? 

The  instruction  asked  for  was  in  the  nature  of  a  demurm 
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to  the  evidence,  and  in  modern  practice  has,  in  some  of  the 
states,  taken  the  place  of  it.  In  the  Maryland  courts,  from 
which  the  Circuit  Court  borrowed  its  practice,  a  prayer  of  this 
description  at  the  time  of  the  cession  of  the  District  and  for  a 
long  time  before,  was  a  familiar  proceeding,  and  a  demurrer  to 
evidence  seldom,  if  ever,  resorted  to.  And  the  refusal  of  the 
court  was  equivalent  to  an  instruction  that  the  plaintifiTs  had 
shown  such  a  cause  of  action  as  would  authorize  the  jury,  if 
they  believed  the  evidence,  to  find  a  verdict  in  favor  of  the 
plaintiffs,  and  to  assess  damages  against  the  defendant  for  the 
causes  of  action  stated  in  the  declaration. 

Now  the  cause  of  action  stated  in  the  first  count  is  the  sus- 
pension, by  the  defendant,  of  the  allowances  made  by  his  pre- 
decessor in  office;  and  of  the  recharge  of  sums  with  which 
the  plaintiffs  had  been  credited  by  Mr.  Barry  when  he  was  the 
postmaster-general.  And  it  appeared  in  evidence,  by  the  pro- 
ceedings in  the  mandamus,  that  the  plaintiffs  being  unable  to 
settle  with  the  defendant  the  dispute  between  them  on  the 
subject,  they  applied  to  Congress  for  relief;  that  upon  this 
application  a  law  was  passed  referring  the  matter  to  the  solic- 
itor of  the  treasury,  with  directions  that  he  should  inquire 
into,  and  determine  the  equity  of  these  claims,  and  make  them 
such  allowances  therefor  as  might  seem  right  according  to  the 
principles  of  equity;  and  that  the  postmaster-general  should 
credit  them  with  whatever  sums  of  money,  if  any,  the  solicitor 
should  decide  to  be  due ;  that  the  plaintiffs  assented  to  this 
reference,  and  offered  evidence  before  the  solicitor  that  they 
were  entitled  to  the  allowances  and  credits  claimed  by  them ; 
and  that,  from  the  conduct  of  the  postmaster-general,  in  sus- 
pending and  recharging  these  allowances  and  credits,  they  had 
been  compelled  to  pay  a  large  amount  in  discounts  and  inter- 
est, in  order  to^carry  on  their  business ;  and  that  the  solicitor 
had  finally  determined  in  favor  of  their  claims,  and  awarded  to 
them  the  sum  hereinbefore  mentioned,  giving  them,  as  appears 
in  his  report  to  Congress,  interest  on  the  money  withhela  from 
them ;  and  also,  that,  before  this  suit  was  brought,  they  had 
obtained  a  credit  on  the  books  of  the  department  for  the  whole 
sum  awarded  by  the  solicitor. 

Assuming,  for  the  sake  of  the  argument,  that  an  action 
might  in  the  first  instance  have  been  sustained  against  the 
•071  postmaster-general,  can  the  plaintiffs  still  support  a  suit 
J  upon  the  original  cause  of  *action  ?  It  was  not  a  con- 
troversy between  the  plaintiffs  and  Amos  Kendall  as  a  private 
individual,  but  between  them  and  a  public  officer  acting  for 
and  on  behalf  of  the  United  States.  If  they  had  sustained 
damage,  it  was  the  consequence  of  his  act,  and  the  question  of 
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damages  was  necessarily  referred  with  the  subject-matter  in 
controversy,  out  of  which  that  question  arose.  It  was  an  in- 
cident to  the  principal  matters  referred,  and  therefore  within 
the  scope  of  the  reference ;  and  it  is  not  material  to  inquire 
whether  damages  for  the  detention  of  the  money  were  claimed 
or  not,  or  allowed  or  not.  In  point  of  fact,  however,  the 
plaintiffs  did  claim  interest  on  the  money  withheld  as  a  dam- 
age sustained  from  the  conduct  of  the  postmastei>general,  and 
offered  proof  before  the  solicitor  of  the  amount  of  discounts 
and  interest  they  had  been  compelled  to  pay;  and,  moreover, 
were  allowed,  in  the  award,  a  large  sum  on  that  account,  which 
was  paid  to  them  as  well  as  the  principal  sum.  The  question, 
then,  on  the  first  count  is,  can  a  party,  after  a  reference,  an 
award,  and  the  receipt  of  the  money  awarded,  maintain  a  suit 
on  the  original  cause  of  action  upon  the  ground  that  he  had 
not  proved,  before  the  referee,  all  the  damages  he  had  sus- 
tained? or  that  his  damage  exceeded  the  amount  which  the 
arbitrator  awarded  ?  We  think  not.  The  rule  on  that  sub- 
ject is  well  settled.  It  has  been  decided  in  many  cases,  and  is 
clearly  stated  in  Dunn  v.  Murray^  9  Bam.  &  C.,  780.  The 
plaintiffs,  upon  their  own  showing,  therefore,  were  not  entitled 
to  maintain  their  action  on  the  first  count,  and  the  Circuit 
Court  ought  so  to  have  directed  the  jury. 

The  judgment  upon  this  count  is  also  liable  to  another  ob- 
jection equally  fatsd.  The  acts  complained  of  were  not  what 
the  law  terms  ministerial,  but  were  official  acts  done  by  the 
defendant  in  his  character  of  postmaster-general.  The  declara- 
tion, it  is  true,  charges  that  they  were  maliciously  done,  but 
that  was  not  the  ground  upon  which  the  Circuit  Court  sus- 
tained the  action  either  on  this  count  or  the  fifth.  For,  among 
other  instructions  moved  for  on  behalf  of  the  defendant,  the 
court  were  requested  to  direct  the  jury: 

^^  That,  if  they  found  from  the  evidence  that  the  postmaster- 
general  acted  from  the  conviction  that  he  had  lawful  power 
an^  authority  as  postmaster^eneral  to  set  aside  the  extra 
allDwances  made  by  his  predecessor,  and  to  suspend  and 
recharge  the  same,  and  from  a  conviction  that  it  was  his 
official  duty  to  do  so ;  and  if  the  plaintifiGs  suffered  no  injury 
from  such  official  act,  but  the  inconveniences  necessarily 
resulting  therefrom,  that  the  defendant  was  not  liable." 

This  instruction  was  refused;  the  court  thereby  in  effect 
giving  the  jury  to  understand  that  however  correct  and  praise- 
worthy the  motives  of  the  officer  might  be,  he  was  still  liable 
to  the  action,  and  chargeable  with  damages. 

We  are  not  aware  of  any  case  in  England  or  in  this  t^^a 
country  in  which  it  has  been  held  that  a  public  ^officer,     ^ 
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acting  to  the  best  of  his  judgment  and  from  a  sense  of  duty,  iii 
a  matter  of  account  with  an  individual,  has  been  held  liable  te 
an  action  for  an  error  of  judgment.  The  postmaster-general 
had  undoubtedly  the  right  to  examine  into  this  account,  in 
order  to  ascertain  whether  there  were  any  errors  in  it  which  he 
was  authorized  to  correct,  and  whether  the  allowances  had  in 
fact  been  made  by  Mr.  Barry ;  and  he  had  a  right  to  suspend 
these  items  until  he  made  his  examination  and  formed  his 
judgment.  It  repeatedly  and  unavoidably  happens,  in  trans- 
actions with  the  government,  that  money  due  to  an  individual 
is  withheld  from  him  for  a  time,  and  paynient  suspended  in 
order  to  afford  an  opportunity  for  a  more  thorough  examina- 
tion. Sometimes  erroneous  constructions  of  the  law  may  lead 
to  the  final  rejection  of  a  claim  in  cases  where  it  ought  to  be 
allowed.  But  a  public  officer  is  not  liable  to  an  action  if  he 
falls  into  error  in  a  case  where  the  act  to  be  done  is  not  merely 
a  ministerial  one,  but  is  one  in  relation  to  which  it  is  his  duty 
to  exercise  judgment  and  discretion ;  even  although  an  indi- 
vidual may  suffer  by  his  mistake.*  A  contrary  principle  would 
indeed  be  pregnant  with  the  greatest  mi8chie&.  It  is  unnec- 
essary, we  think,  to  refer  to  the  many  cases  by  which  this  doc- 
trine has  been  established.  It  was  fully  recognized  in  the  case 
of  Oidley^  Exec,  of  Holland  v.  Ld,  PalmerstoTi^  7  J.  B.  Moo., 
91,  3  Brod.  &  B.,  275. 

The  case  in  9  CI.  &  F.,  251,  recently  decided  in  England,  in 
the  House  of  Lords,  has  been  much  relied  on  in  the  argument 
for  the  defendant  in  error.  But  upon  an  examination  of  that 
case  it  will  be  found  that  it  had  been  decided  by  the  Court  of 
Sessions  in  Scotland,  in  a  former  suit  between  the  same  parties, 
that  the  act  complained  of  was  a  mere  ministerial  act  which 
the  party  was  bound  to  perform ;  and  that  this  judgment  had 
been  affirmed  in  the  house  of  Lords.  And  the  action  against 
the  party,  for  refusing  to  do  the  act,  was  maintained,  not  upon 
the  ground  only  that  it  was  ministerial,  but  because  it  had 
been  decided  to  be  such  by  the  highest  judicial  tribunal  knoyrn 
to  the  laws  of  Great  Britain.  The  refusal  for  which  the  suit 
was  brought  took  place  after  this  decision ;  and  the  learned 
Lords,  by  whom  the  case  was  decided,  held  that  the  act  of 
refusal,  under  such  circumstances,  was  to  be  regarded  as  wilful^ 
and  with  knowledj?e ;  that  the  refusal  to  obey  the  lawful 
decree  of  a  court  of  justice  was  a  wrong  for  which  the  party, 
who  had  sustained  injury  by  it,  might  maintain  an  actioii,  and 
recover  damages  against  the  wrongdoer.     This  case,  therefore, 


1  Applied.    Teal  v.  Felton^  12  How.,  291.    Cited.    Oarland  v.  Dooia,  4 
How.,  140. 
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is  in  no  respect  in  conflict  with  the  principles  above  stated » 
nor  with  the  rule  laid  down  in  the  case  of  Qidley  v.  Ld. 
Palmerston. 

In  the  case  before  us  the  settlement  of  the  accounts  of  the 
plaintifiGs  properly  belonged  to  the  Post-office  Department,  of 
which  the  defendant  was  the  head.  As  the  law  then  stood  it 
was  his  duty  to  exercise  his  judgment  upon  them.  He  com- 
mitted an  error  in  supposing  that  he  had  a  right  to  set  aside 
allowances  for  services  rendered  upon  which  his  pre-  r*QQ 
decessor  in  office  had  finally  decided.  But  as  the  *case  '- 
admits  that  he  acted  from  a  sense  of  public  duty  and  without 
malice,  his  mistake  in  a  matter  properly  belonging  to  the 
department  over  which  he  presided  can  give  no  cause  of  action 
against  him. 

We  proceed  to  the  fifth  count.  But  before  we  examine  the 
cause  of  action  there  stated,  it  will  be  proper  to  advert  to  the 
principles  settled  by  this  court  in  the  case  of  the  mandamus 
hereinbefore  referred  to.  The  court  in  that  case,  speaking  of 
the  nature  and  character  of  the  proceeding  by  mandamus, 
which  had  been  fully  argued  at  the  bar,  said  that  it  was  an 
action  or  suit  brought  in  a  court  of  justice,  asserting  a  right, 
and  prosecuted  according  to  the  forms  of  judicial  proceeding ; 
and  that  a  partv  was  entitled  to  it  when  there  was  no  other 
adequate  remedy ;  and  that  although  in  the  case  then  before 
them  the  plaintiffs  in  the  court  below  might  have  brought 
their  action  against  the  defendant  for  damages  on  account  of 
his  refusal  to  give  the  credit  directed  by  the  act  of  Congress, 
yet  as  that  remedy  might  not  be  adequate  to  afford  reoress, 
they  were,  as  a  matter  of  right,  entitled  to  pursue  the  remedy 
by  mandamus. 

Now,  the  former  case  was  between  these  same  parties,  and 
the  wrong  then  complained  of  by  the  plaintiffs,  as  well  as  in 
the  case  before  us  on  the  fifth  count,  was  the  refusal  of  the 
defendant  to  enter  a  credit  on  the  books  of  the  Post-office 
Department  for  the  amount  awarded  by  the  solicitor.  In  other 
words,  it  was  for  the  refusal  to  pay  them  a  sum  of  money  to 
which  they  were  lawfully  entitled.  The  credit  on  the  books 
was  nothing  more  than  the  form  in  which  the  act  of  Congress,  * 
referring  the  dispute  to  the  solicitor,  directed  the  payment  to 
be  made.  For  the  object  and  effect  of  that  entry  was  to  dis- 
charge the  plaintifiGs  from  so  much  money,  if  on  other  accounts 
they  were  debtors  to  that  amount ;  and  if  no  other  debt  was 
due  from  them  to  the  United  States,  the  credit  entitled  them 
to  receive  at  once  from  the  government  the  amount  credited. 
The  action  of  mandamus  was  brought  to  recover  it,  and  the 
plaintifiEs  show  by  their  evidence  that  they  did  recover  it  in 
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that  suit.  The  gist  of  the  action  in  that  case  was  the  breadi 
of  dnty  in  not  entering  the  credit,  and  it  was  aasigned  by  the 
plaintiSSB  as  their  cause  of  action.  The  cause  of  action  in  the 
present  case  is  the  same ;  and  the  breach  here  assigned,  as  well 
as  in  the  former  case,  is  the  refosal  of  the  defendant  to  enter 
this  credit.  The  evidence  to  prove  the  phuntiflb'  cause  of 
action  is  also  identical  in  both  actions.  Indeed,  the  record  of 
the  proceedings  in  the  mandamus  is  the  testimony  relied  on  to 
show  the  refusal  of  the  postmaster-general,  and  the  circumstan- 
ces under  which  he  refused,  and  the  reasons  he  assigned  fDr 
it.  But  where  a  party  has  a  choice  of  remedies  for  a  wronff 
done  to  him,  and  he  elects  one,  and  proceeds  to  judgment,  and 
obtains  the  fruits  of  his  judgment,  can  he,  in  any  case,  after- 
wards proceed  in  another  suit  for  the  same  cause  of  action  7  It 
is  true  that  in  the  suit  by  mandamus  the  plaintiffs  could 
recover  nothing  beyond  the  amount  awarded.  But  they 
*1001  ^^^  tiisA^  when  thev  elected  the  remedy.  If  the  goods 
-I  of  a  *party  are  forcibly  taken  away  under  circumstan- 
ces of  violence  and  aggravation,  he  may  bring  trespass,  and  in 
that  form  of  action  recover  not  only  the  value  of  ^e  property, 
but  also  what  are  called  vindictive  damages,  that  is,  such  dama- 

Ses  as  the  jury  may  think  proper  to  give  to  punish  the  wrong- 
oer.  But  if,  instead  of  an  action  of  trespass  he  elects  to  bring 
trover,  where  he  can  recover  only  the  value  of  the  property, 
it  never  has  been  supposed  that,  ami  having  prosecuted  the  suit 
to  judgment  and  received  the  damages  awarded  him,  he  can  then 
bring  trespass  upon  the  ground  that  he  could  not  in  the  action 
of  trover  give  evidence  of  the  circumstance  of  aggravation, 
which  entitled  him  to  demand  vindictive  damages. 

The  same  principle  is  involved  here.  The  plainti£G9  show 
that  they  have  sued  for  and  recovered  in  the  mandamus  suit 
the  full  amount  of  the  award ;  and  having  recovered  the  debt 
they  now  bring  another  suit  upon  the  same  cause  of  action, 
because  in  the  former  one  they  could  not  recover  damages  for 
the  detention  of  the  money.  The  law  does  not  permit  a  party 
to  be  twice  harassed  for  the  same  cause  of  action ;  nor  suffer 
a  plaintiff  to  proceed  in  one  suit  to  recover  the  principal 
sum  of  money,  and  then  support  another  to  recover  damages 
for  the  detention.  This  principle  will  be  found  to  be  fimy 
recognised  in  2  Bl.  Rep.,  880,  881;  5  Co.,  61,  Spatry's  ease; 
Com.  Dig.  tit.  Action^  K.,  8.  And  in  the  case  of  Moses  v.  Mae- 
farlan^  2  Burr.,  1010,  Ld.  Mansfield  held  that  the  plaintiff 
having  a  right  to  bring  an  action  of  assumpsit  for  money  had 
and  received  to  his  use  or  a  special  action  on  the  case  on  an 
agreement,  and  having  made  his  election  by  bringing  assump- 
sit, a  recovery  in  that  action  would  bar  one  on  the  agreementi 
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although  in  the  latter  be  could  not  only  leoover  the  money 
claimed  in  the  action  of  assumpeit,  but  also  the  costs  and 
expenses  be  had  been  put  to.  The  case  before  us  falls  directly 
within  the  rule  stated  by  Ld.  Mansfield.^ 

This  objection  applies  with  still  more  force,  when,  as  in  this 
instance,  the  party  has  proceeded  by  mandamus.  The  remedy 
in  that  form,  originally,  was  not  regarded  as  an  action 
by  the  party,  but  as  a  prerogative  writ  commanding  the 
execution  of  an  act,  where  otherwise  justice  would  be  obstruct- 
ed ;  and  issuing  only  in  cases  relating  to  the  public  and  the 
government ;  and  it  was  never  issued  when  the  party  had  any 
other  remedy.  It  is  now  rerarded  as  an  action  by  the  party 
on  whose  relation  it  is  granted,  but  subject  still  to  this  restric- 
tion, that  it  cannot  be  granted  to  a  party  where  the  law  afiTords 
him  any  other  adequate  means  of  redress.'  Whenever,  there- 
fore, a  mandamus  is  applied  for,  it  is  upon  the  ground  that  he 
cannot  obtain  redress  in  any  other  form  of  proceeding.  And  to 
allow  him  to  bring  another  action  for  the  very  same  cause  after 
he  has  obtained  the  benefit  of  the  mandamus,  would  not  only  be 
harassing  tl.e  defendant  with  two  suits  for  the  same  thing, 
but  would  be  inconsistent  with  the  grounds  upon  which  he  asked 
for  the  mandamus,  and  inconsistent  also  with  the  decis-  r^-tM 
ion  of  the  court  which  awarded  it.  If  he  had  ^another  ■- 
remedy,  which  was  incomplete  and  inadequate,  he  abandoned 

^  That  one  cause  of  action  cannot  be  Co,  v.  7Vciii5e,  59  Mo.,  355;  Farring' 

split  up  and  sued  upon  in  several  suits,  ton  v.  Poffne^  15  Johns.  (N.  Y.),  432; 

is  wcU  establishedL  and  It  is  now  only  BcUes  ▼.  QttatUeboney  2  Nott.  A  M. 

\  familiar  rule.    Markhamy,  Middle-  (S.  C.)i  205;  Cracrqfty.  Cochron,  16 

ton,  2  Str.,  1259;  Miller  v.  Coverty  1  Iowa,  301;    Veghte  ▼.    Hoagland,  5 

Wend.  (N.  T.),487;  Stevens  ▼.  Lock-  Dutch  (N.  J.),125;  jBudbtond  ▼.  JoMi- 

vood,  13  Id.,  644;  Guernsey  v.  Carver,  son,  15  Com.  B.,  145;  even  though  the 

S  Id.,  492;    8.  c.   24   Am.  Dec.,  60;  plainti£F  is  prevented  from  including 

Philips  Y,  Berick,  16  Johns.  (N.  Y.),  them  in  the  former  suit,  by  the  fraud 

136;  8.  c.  8  Am.  Dec,  299;  Secor  v.  of  the  defendant.    McCaffrey  v.  Car- 

SUtrgeSy  16  N.  Y.,  548;  Badger  v.  TU-  ter,  125  Mass.,  330.    In  addition  to 

eambf  15  Pick.  (Mass.),  409;  Warren  the  authorities  cited,    see    Trask  v. 

V.  Comings,  6   Cush.    (Mass.),    103;  iiaiiroad,  2  Allen  (Mass.),  331;  iJoci- 

Crosffy  V.  Jerolomon^  37   Ind.,  277;  sally.  8tallebr<iSj  11  Ad.  A  £.,  301; 

DutUmy.  Shaw^  35  Mich.,  431;  Tur-  Smith  v.   Great   Western  R.   Co.,  6 

ner  y.  Phwden,  5  GiU.  A  J.  (Md.),  U.  C.  C.  P.,  156;  ITatson  v.   Van 

52;  8.  c.  23  Am.  Dec,  596;  Goodrich  Meter,  43  Iowa,  76;  Fotole  v.  New 

▼.  Gale,  97  Mass.,  15;  Dalton  v.  Bent-  Haven,  107  Mass.,  352;     Whitney  v. 

ley,  15  UL,  420;  C%lnn  v.  BamUton,  Town   of  Clarendon,   18    Yt.,    2.52; 

HempeU, 438..  Smithy.  Way,  9  Allen  (Mass.),  472; 

So  a  judgment  in  replevin  is  a  bar  Clegg  v.  Dearden,  12   Q.    B.,    576; 

to  a  subsequent  action  for  damages  for  Hitchiny.  Campbell,  2  W.  Bl.,  827; 

the  same  taldng.    Bennett  v.  Hood,  1  r.  c.  3  WHs.,  304. 

Allen  (Mass.),  i7;    Henitesy.  Porter,  "Followbd.     Kentucky  y.  Denni- 

23  Cal.,  385.    If  several  chattels  are  son,  24  How.,  97;  Fisher  v.  City  q/ 

taken  at  the  same  time,  a  recovery  of  Charleston,  17  W.  Va.,  605.    CrrsD, 

one  of  tiiem  by  suit.  Is  a  bar  to  the  re-  Hartman  v.  Greenhow,  12  Otto,  6^ 
xvery  of  the  oAheis.    ITmon  Railroad 
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it  by  applying  for  and  obtaining  the  mandamus.  It  is  treated 
both  by  him  and  the  court  as  no  remedy.  Such  was  obviously 
the  meaning  of  the  Supreme  Court  in  the  opinion  delivered  in 
the  former  suit  between  these  parties,  where  they  speak  of  the 
action  on  the  case,  and  give  him  the  mandamus,  because  the 
other  form  of  action  was  inadequate  to  redress  the  injury,  and 
they  would  not  therefore  require  the  plaiutifGs  to  pursue  it. 
And  they  speak  of  the  action  on  the  case  as  an  alternative 
remedy;  not  as  accumulative  and  in  addition  to  the  manda- 
mus. In  the  case  in  9  Clark  &  F.,  251,  hereinbefore  mentioned 
upon  another  point,  the  attorney-general  in  his  argument  said 
that  no  other  action  would  lie  in  any  case  where  the  party  was 
entitled  to  a  mandamus.  And  Ld.  Campbell,  in  giving  his 
judgment,  said  that  this  proposition  was  not  universally  true ; 
and  at  any  rate  applied  only  to  the  original  grant  of  the  man- 
damus, and  not  to  the  remedy  for  disobeying  it ;  and  that  no 
case  had  been  cited  to  show  that  an  action  would  not  lie  for 
disobedience  to  the  judgment  of  the  court.  This  remark 
upon  the  proposition  stated  by  the  attorney-general  shows 
clearly  that  in  his  judgment  you  could  not  resort  to  a  manda- 
mus and  to  an  action  on  the  case  also  for  the  same  thing.  If 
the  postmaster-general  had  refused  to  obey  the  mandamus, 
then  indeed  an  action  on  the  case  might  have  been  maintained 
against  him.  But  the  present  suit  is  not  brought  on  that 
ground.  No  question  is  presented  here  as  to  the  necessity  of 
pleading  a  former  recovery  in  bar,  nor  as  to  the  right  to  offer 
it  in  evidence  upon  the  general  issue.  The  point  in  the  Cir- 
cuit Court  did  not  arise  upon  the  pleading  of  the  defendant, 
nor  upon  evidence  offered  by  him ;  but  upon  the  case  made  by 
the  plaintiffs,  in  which,  by  the  same  evidence  that  proved  their 
original  cause  of  action,  they  also  proved  that  they  had  already 
sued  the  defendant  upon  it,  and  recovered  a  judgment,  which 
had  been  satisfied  before  this  suit  was  brought.  And  we 
think  upon  such  evidence  the  instruction  first  above  men- 
tioned ought  to  have  been  given  on  this  (the  fifth)  count,  as 
it  appeared  by  the  plaintiffs'  own  showing  that  they  had 
already  recovered  satisfaction  for  the  injury  complained  of  in 
their  declaration. 

The  case  before  us  is  altogether  unlike  the  cases  referred  to 
in  the  argument,  where,  after  a  party  has  been  admitted  or 
restored  to  an  ofBce,  he  has  maintained  an  action  of  assumpsit 
or  case  to  recover  the  emoluments  which  had  been  received  by 
another,  or  of  which  he  had  been  deprived  during  the  time  of 
his  exclusion.  In  those  cases  the  cause  of  action  in  the  man 
damns  was  the  exclusion  from  office ;  and  the  suit  afterwards 
brought  was  to  recover  the  emoluments  and  profits  to  which 
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his  admission  or  restoration  to  office  showed  him  to  have  been 
legally  entitled.  The  action  of  assumpsit  or  case  would  not 
have  restored  him  to  the  office,  nor  have  secured  his  right  to 
the  profits.  But  in  the  case  before  the  court,  if  this  action 
had  been  resorted  to  in  the  first  instance,  instead  of  the  r«i  ao 
mandamus,  the  plaintiflPs  *could  have  recovered  the  '- 
amount  due  on  the  award,  and  the  damages  arising  from  its 
unlawful  detention  must  have  been  assessed  and  recovered  in 
the  same  verdict.  Clearly,  they  could  not  have  maintained 
one  action  on  the  case  for  the  amount  due,  and  then  brought 
another  to  recover  the  damages ;  and  this,  not  because  both 
were  actions  on  the  case,  but  because  they  could  not  be 
permitted  to  harass  the  defendant  with  two  suits  for  the  same 
thing,  no  matter  by  what  name  the  actions  may  be  technically 
called,  nor  whether  both  are  actions  on  the  case,  or  one  of 
them  called  a  mandamus. 

But  if  this  action  could  have  been  maintained,  we  think 
that  most  of  the  evidence  admitted  by  the  Circuit  Court  to 
enhance  the  damages  ought  not  to  have  been  received.  It 
consisted  chiefly  of  discounts  and  interest  paid  by  the  plain- 
tiffs before  the  award  of  the  solicitor,  and  of  expenses  on  jour- 
neys and  tavern  bills,  and  fees  paid  to  counsel  for  prosecuting 
their  claim  before  Congress  and  the  courts.  It  appears  by  the 
record  that  before  this  evidence  was  offered  the  court  had 
instructed  the  jury,  that  malice  on  the  part  of  the  defendant 
was  not  necessary  to  support  the  action ;  and  it  appears  also 
that  the  jury,  which  found  the  verdict  and  assessed  the  dam- 
ages, declared  that  their  verdict  was  not  founded  on  any  idea 
that  the  defendant  did  the  acts  complained  of,  and  for  which 
they  gave  the  damages  of  $11,000,  with  any  intent  other  than 
a  desire  faithfully  to  perform  the  duties  of  his  office  of  post- 
master-general, and  to  protect  the  public  interests  committed 
to  his  charge,  and  that  the  damages  were  given  on  the  ground 
that  his  acts  were  illegal,  and  that  the  sum  given  was  the 
amount  of  the  actual  damage  estimated  to  have  resulted  from 
his  illegal  acts. 

We  have  already  said  that  although  this  action  is  in  form  for 
a  tort,  yet  in  substance  and  in  truth  it  is  an  action  for  the 
non-payment  of  money.  And  upon  the  principles  upon  which 
it  was  supported  by  the  court,  and  decided  by  the  jury,  it 
there  had  been  no  proceeding  by  mandamus  to  bar  the  action, 
the  leral  measure  of  damages  upon  the  fifth  count  would 
undoubtedly  have  been  the  amount  due  on  the  award,  with 
interest  upon  it. 

The  testimony,  however,  appears  to  have  been  offered 
ohiefly  under  the  first  count,  because  the  items  for  interest 
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paid,  and  travelling  and  tavern  expenses,  for  the  most  part, 
bear  dates  before  the  award,  and  also  a  portion  of  the  fees  of 
counsel.  The  evidence  was  certainly  inadmissible  under  this 
count,  since,  for  the  reasons  already  given,  no  action  could  bi) 
maintained  upon  it,  if  there  had  been  no  previous  proceed- 
ing by  mandamus,  and  consequently  no  damages  could  be  re- 
covered upon  it.  But  independently  of  this  consideration,  and 
even  if  the  action  could  have  been  sustained,  there  are  insuper- 
able objections  to  the  admission  of  this  testimony.  In  the  first 
place,  no  special  damages  are  laid  in  the  declaration ;  and  in 
that  form  of  pleading  no  damages  are  recoverable,  but  such  as 
♦10^1  ^^®  ^^^  implies  to  have  accrued  from  the  wrong  com- 
J  plained  of;  1  Chit.  PL,  885:  and  *certainly  the  law 
does  not  imply  damages  of  the  description  above  stated.  But  we 
think  the  evidence  was  not  admissible  in  any  form  of  pleading. 
In  the  case  of  Hathaway  v.  Barrow^  1  Campb.,  151,  in  an  action 
on  the  case  for  a  conspiracv  to  prevent  the  plaintiff  from 
obtaining  his  certificate  under  a  commission  of  bankruptcy, 
the  court  refused  to  receive  evidence  of  extra  costs  incurred  by 
the  plaintiff  in  a  petition  before  the  chancellor.  In  the  case 
of  Jenkins  v.  Btddvlph^  4  Bingh.,  160,  in  an  action  against  a 
sheriff  for  a  false  return,  the  court  said  they  were  clearly  of 
opinion  that  the  plaintiff  was  not  entitled  to  recover  the  extra 
costs  he  had  paid ;  that,  as  between  the  attorneys  and  their 
clients,  the  case  might  be  different,  because  the  attorney  might 
have  special  instructions,  which  may  warrant  him  in  incurring 
the  extra  cost,  but  that  in  a  case  like  the  one  before  them 
the  plaintiff  could  only  claim  such  costs  as  the  prothonotary 
had  taxed.  And  in  the  case  of  Chrace  v.  Morgan^  2  Bingh. 
N.  C,  534,  in  an  action  for  a  vexatious  and  excessive  distress, 
the  plaintiff  was  not  allowed  to  recover  as  damages  the  extra 
costs  in  an  action  of  replevin  which  the  plaintiff  had  brought 
for  the  goods  distrained;  and  the  case  in  1  Stark.,  306,  in 
which  a  contrary  principle  had  been  adopted,  was  overruled. 

These  were  stronger  cases  for  extra  costs  than  the  one  before 
us.  The  admission  of  the  testimony  in  relation  to  the  largest 
item  in  these  charges,  that  is,  for  interest  paid  by  the  plaintiffs, 
amounting  to  more  than  $9000,  is  still  more  objectionable. 
For  it  appears  from  the  statement  in  the  exception  that  the 
very  same  account  had  been  laid  before  the  solicitor,  and  had 
induced  him,  as  he  states  in  his  report  to  Congress,  to  make 
the  plaintiffs  an  allowance  in  his  award  for  interest,  amounting 
to  $6898.98.  And  to  admit  this  evidence  again  in  this  suit 
was  to  enable  the  plaintiff  to  recover  twice  for  the  same 
thing ;  and  after  having  rec^iv^d  from  the  United  States  what 
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was  deemed  by  the  referee  a  just  compensation  for  this  item  of 
damage,  to  recover  it  over  again  from  the  defendant. 

There  are  several  other  questions  stated  in  the  record,  but  it 
is  needless  to  remark  upon  them,  as  the  opinions  already  ex- 
pressed dispose  of  the  whole  case.  The  judgment  of  the 
Circuit  Court  must  be  reversed. 

[For  the  dissenting  opinion  of  Mr.  Justice  McLean,  see 
App.,  p.  789.] 
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Ex  Pabte  Dobb. 

Neither  the  Supreme  Court,  nor  any  other  court  of  the  United  States,  or  judee 
Uiereof ,  can  issue  a  habeas  corpus  to  bring  up  a  prisoner,  who  is  in  custoay 
under  a  sentence  or  execution  of  a  state  court,  for  any  other  purpose  than  to 
be  used  as  a  witness.^ 

An  application  for  a  writ  of  error,  prayed  for  without  the  authority  of  the  party 
concerned,  but  at  the  request  of  his  friends,  cannot  be  granted.^ 

•Mr.  Tbeadwell  moved  for  a  writ  of  habeM  corpus  rm\(\A 
to  bring  up  Thomas  W.  Dorr,  of  Rhode  Island,  under  ^ 
the  following  circumstances : 

He  stated  that  Dorr  was  charged  with  levying  war  against 
the  state  of  Rhode  Island,  and  sentenced  to  the  state's  prison 
for  Ufe,  in  June,  1844 ;  that  upon  the  trial  a  point  of  law  was 
raised,  whether  treason  could  be  committed  against  a  state, 
but  the  court  would  not  permit  counsel  to  argue  it ;  that  a 

^BsooeNiZED.     In  re  Metzger,  5  lease  one  confined  for  contempt  by  a 

How.,  101.    CrrsD.    In  re  Kaine,  14  state  court,  even  though  the  suit  in 

How.,  132;  Taylor  v,  Carroll,  20  Id.,  which  the  contempt  occurred,  relates 

607.  See  Conner  y.  Long,  14  Otto,  234.  to  property  of  Indians,  over  whi<di 

This  is  an  exposition  of  the  four-  such  state  court  has  no  jurisdiction, 

teenth  section  of  the  judiciary  act.  Ex  parte  Forbes,  1  jyHLy  93S, 

In  Bennett  v.  Bennett,  Deady,  200,  a  'Mere  volunteers,  who  do  not  ap- 

petition  was  granted  to  Susan  Ben-  pear  in  behalf  of  the  prisoner  or  show 

nett,  directed  to  Sanf  ord  Bennett  to  some  right  to  represent  him,  wiU  not 

obtain  the  custody  of  her  infant  child,  be  listened  to.    JRex  ▼.  Clarkj  8  Burr., 

whose  custody  had  been  awarded  her  1863.    **  A  mere  stranger  has  no  right 

on  granting  her  a  divorce  from  her  to  come  to  the  court  and  ask  that  a 

husband,  Sanford.    See  also   United  party  who   makes  no  affidavit,  and 

States  ▼.  Oreen,  8  Ma8on,482.  who  is  not  suggested  to  be  so  coerced 

Any  one  convicted  of  a  violation  of  or  to  be  incapable  of  Tnairtng  one,  may 

the  laws  of  the  United  States  by  a  be  brought  up  by  habeas  corpus  to  be 

state  court  may  have  the  writ.    Ex  dischaived  from  restraint."    Exports 

parte  Bridges,  2  Woods,  428.  Child,  29  Eng.  Law  A  Eq.,  250. 

If  the  person  praying  for  the  writ  is  One  bringing  up  a  person  on  habeas 
in  custody  of  a  United  States  officer,  corpus  without  his  request  or  author- 
no  state  court  can  release  him.  ity,  may  be  sued  in  an  action  on  the 
United  StcUes  v.  Van  Fossen,  1  Dill.,  case  by  the  person  thus  brought  up. 
406,  411.  Linda  v.  Hudson,  1  Cush.  (MMaa.\ 

The  United  States  coiurt  cannot  re-  385. 
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ttio'tion  was  made  to  suspend  the  sentence  until  a  writ  of  error 
could  be  sued  out  to  bring  the  case  before  the  Supreme  Court 
of  the  United  States,  but  the  court  refused  to  suspend  it.  He 
then  read  affidavits  to  show  that  personal  access  to  Dorr  was 
denied,  in  consequence  of  which  his  authority  could  not  be 
obtained  for  an  application  for  such  a  writ.  The  present  mo* 
tion  for  a  habeas  corpus  was  based  upon  this  fact.  There  was 
no  other  mode  of  ascertaining  whether  or  not  it  was  Dorr's 
wish  that  his  case  should  be  brought  up  to  this  court.  Under 
the  14th  section  of  the  Judiciary  Act,  the  power  to  issue  writs 
of  habeas  corpus  was  vested  in  the  judges  of  the  United  States' 
courts.  8  Story's  Com.  tit.  Jurisdiction,  588,  590,  594,  695, 
608,  608,  610,  625. 

The  case  was  in  itself  proper  to  be  brought  up  under  the 
25th  section  of  the  Judiciary  Act,  as  the  decision  of  the  state 
eottrt  was  thought  to  be  inconsistent  with  the  Constitution  of 
the  United  States. 

Mr.  Justice  MoLEAN  delivered  the  opinion  of  the  court. 

Thomas  W.  Dorr  was  convicted  before  the  Supreme  Court 
of  Rhode  Island,  at  March  term,  1844,  of  treason  against  the 
state  of  Rhode  Island,  and  sentenced  to  the  state's  prison  for 
life.  And  it  appears  from  the  affidavits  of  Francis  C.  Tread- 
well,  a  counsellor  at  law  of  this  court,  and  others,  that  per- 
sonal access  to  Dorr,  in  his  confinement,  to  ascertain  whether 
he  desires  a  writ  of  error  to  remove  the  record  of  his  convic- 
tion to  this  court,  has  been  refused.  On  this  ground  the  above 
application  has  been  made. 

Have  the  court  power  to  issue  a  writ  of  habeas  corpvs  in 
this  case  ?  This  is  a  preliminary  question,  and  must  be  first 
considered. 

The  original  jurisdiction  of  this  court  is  limited  by  the  Con- 
stitution to  cases  affecting  ambassadors,  other  public  ministers, 
and  consuls,  and  where  a  state  is  a  party.  Its  appellate  juris- 
diction is  regulated  by  acts  of  Congress.  Under  the  common 
law,  it  can  exercise  no  jurisdiction. 

As  this  case  cannot  be  brought  under  the  head  of  original 
jurisdiction;  if  sustainable,  it  must  be  under  the  appellate 
power. 

The  14th  section  of  the  Judiciary  Act  of  1789  provides, 
"  that  the  courts  of  the  United  States  shall  have  power  to 
issue  writs  of  scire  fadas^  habeas  corpus^  and  all  other  writs 
not  specially  provided  for  by  statute,  which  may  be  necessary 
for  the  exercise  of  their  respective  jurisdictions,  and  agreeable 
*10^1  ^  ^^^  principles  and  usages  of  law.  And  that  either 
-■  of  the  justices  of  the  Supreme  Court,  as  well  as  *judge8 
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of  the  District  Courts,  shall  have  power  to  grant  writs  of 
habeas  corpus  for  the  purpose  of  an  inquiry  into  the  cause  of 
commitment :  Provided  that  writs  of  habeas  corpus  shall  in  no 
case  extend  to  prisoners  in  jail,  unless  where  they  are  in  cus- 
tody under  or  by  color  of  the  authority  of  the  United  States, 
or  are  committed  for  trial  before  some  court  of  the  same,  ov 
are  necessary  to  be  brought  into  court  to  testify." 

In  the  trial  of  Dorr,  it  was  insisted  that  the  law  of  the  state, 
under  which  he  was  prosecuted,  was  repugnant  to  the  Consti- 
tution of  the  United  States.  And  on  this  ground  a  writ  of 
error  is  desired,  under  the  25th  section  of  the  Judiciary  Act 
above  named.  That  as  the  prayer  for  this  writ  can  only  be 
made  by  Dorr  or  by  some  one  under  his  authority,  and  as 
access  to  him  in  prison  is  denied,  it  is  insisted  that  the  writ  to 
bring  him  before  the  court  is  the  only  means  through  which 
this  court  can  exercise  jurisdiction  in  his  case  by  a  writ  of 
error.  Even  if  this  were  admitted,  yet  the  question  recurs, 
whether  this  court  has  power  to  issue  the  writ  to  bring  him 
before  it.  That  it  has  no  such  power  under  the  common  law 
is  clear.  And  it  is  equally  clear  that  the  power  nowhere  exists, 
unless  it  be  found  in  the  14th  section  above  cited. 

The  power  given  to  the  courts,  in  this  section,  to  issue  writs 
of  scire  facias^  habeas  corpus^  &c.,  as  regards  the  writ  of  habeas 
corpuSj  is  rvtricted  by  tne  proviso  to  cases  where  a  prisoner  is 
"  in  custody  under  or  by  color  of  the  authority  of  the  United 
States,  or  has  been  conunitted  for  trial  before  some  court  of 
the  same,  or  is  necessary  to  be  brought  into  court  to  testify." 
This  is  so  clear,  from  the  language  of  the  section,  that  any 
illustration  of  it  would  seem  to  be  unnecessary.  The  words 
of  the  proviso  are  unambiguous.  They  admit  of  but  one  con- 
struction. And  that  they  qualify  and  restrict  the  preceding 
provisions  of  the  section  is  indisputable. 

Neither  this  nor  any  other  court  of  the  United  States,  or 
judge  thereof,  can  issue  a  habeas  corpus  to  bring  up  a  prisoner, 
who  is  in  custodv  under  a  sentence  or  execution  of  a  state 
court,  for  any  other  purpose  than  to  be  used  as  a  witness. 
And  it  is  immaterial  whether  the  imprisonment  be  under  civil 
or  criminal  process.  As  the  law  now  stands,  an  individual, 
who  may  be  indicted  in  a  Circuit  Court  for  treason  against  the 
United  States,  is  beyond  the  power  of  federal  courts  and 
judges,  if  he  be  in  custody  under  the  authority  of  a  state. 

Dorr  is  in  confinement  under  the  sentence  of  the  Supreme 
Court  of  Rhode  Island,  consequently  this  court  has  no  power 
to  issue  a  habeas  corpus  to  bring  him  before  it.  His  presence 
here  is  not  requirea  as  a  witness,  but  to  signify  to  the  court 
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whether  he  desires  a  writ  of  error  to  bring  before  this  tribunal 
the  record  of  his  conviction. 

The  counsel  in  this  application  prays  for  a  writ  of  error,  but 
*1061  ^  ^^  appears  from  his  own  admission  that  he  does  not 
J  act  under  the  authority  *of  Dorr,  but  at  the  request  of 
his  friends,  the  prayer  cannot  be  granted.  In  this  view  it  is 
unnecessary  to  decide  whether  the  counsel  has  stated  a  3ase, 
which,  with  the  authority  of  his  client,  entitles  him  to  a  writ 
of  error. 

The  motion  for  a  habeas  corpus  is  overruled. 


<•■»> 


Edwabd  Cxtbtis,  Plaintifp  in  brbor,  V,  William  Mar- 
tin AND  Charles  A.  Cob,  Defendants. 

An  act  of  Congress  imposing  a  duty  upon  imports  must  be  construed  to  de- 
scribe the  article  upon  which  the  duty  is  imposed,  according  to  the  commer- 
cial understanding  of  the  terms  used  in  the  law  in  our  own  markets  at  the 
time  when  the  law  was  i>assed.^ 

The  duty,  therefore,  impeded  by  the  act  of  1832  upon  cotton  bagging,  cannot 
properly  be  levied  upon  an  article  which  was  not  known  in  the  market  as 
cotton  bagging  in  1882,  although  it  may  subsequently  be  called  so.' 

This  case  was  brought  up  by  writ  of  error  from  the  Circuit 
Court  of  the  United  States  for  the  southern  district  of  New 
York. 

It  wag  an  action  brought  in  the  court  below  by  Martin  and 
Coe  against  Curtis,  the  collector,  for  return  oi  duties  upon 
certain  importations  of  gunny  cloth,  from  Dundee,  in  Scot- 
land, from  April  to  September,  1841. 

The  facts  in  the  case  are  clearly  stated  in  the  following 
brief  of  Mr.  Nelson^  attorney-general,  who  argued  the  case  on 
behalf  of  Curtis,  the  plaintiff  in  error: — 

This  was  an  action  brought  by  the  defendants  in    error 

^  Followed.    Arthur  v.  Morrison,  our  markets  at  the  time  the  act  was 

6  Otto,  111.    CrrsD.  Arthur  v.  Cum-  passed;  but,  where  it  does  appear  by 

mingj  1  Otto,  363 ;  Tyng  v.  Grinnell,  the  act  itself,  that  a  particular  mean- 

2  Id.,  470.  ing  was  intended  by  the  terms  used, 

In   ascertaining   the    meaning   of  that    particular    meaning    must    be 

terms  used  in  a  tariff  act,  recourse  is  adopted,  in  giving  a  construction  to  the 

had  to  their  meaning,  according  to  the  act  whatever  the  commercial  meaning 

commercial  understandingof  the  terras  of  the  terms  may  have  been.    Rooae- 

in  our  markets  at  the  time  the  act  was  velt  v.  McLXwell,  3  Blatchf.,  391 ;  Uni- 

passed ;  and,  where  it  does  not  appear  ted  States  y.  Breed,  1  Sunm.,  159,  164; 

irom  the  act  itself,  that  some  certain  Elliot  v.  Swartwouty  10  Pet.,  137,  151. 

meaning  is  intended  by  the  terms  used,  ^  Distinguished.  Bankin  y.  Hoyt^ 

they  are  understood  according  to  the  4  How.,  384« 
commercial  meaning  of  the  terms  in 
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against  Curtis,  as  collector  of  the  port  of  New  York,  to  re- 
cover back  the  sum  of  JI4,543.17  of  duties,  levied  by  him  on 
a  certain  article  as  cotton  bagging,  which,  they  contended, 
was  gunny  bagging,  a  non-enumerated  article  in  the  tariff  of 
1832,  and  therefore  duty  free;  and  the  question  in  the  cause 
was,  whether  this  kind  of  bagging  was  cotton  bagging  within 
the  meaning  of  the  revenue  laws?  The  duties  were  paid 
under  written  protest  annexed  to  each  entry. 

By  the  tariff  of  1882  it  is  enacted,  that  ^^on  cotton  bag- 
ging three  and  a  half  cents  a  square  yard,  without  regard 
to  the  weight  or  width  of  the  article,"  of  duty  shall  be  col- 
lected. This  duty,  modified  by  the  Compromise  Act,  was 
chargeable  when  the  goods  were  imported. 

The  imported  article,  used  as  bagging  for  the  packing  of 
cotton,  is  principally  manufactured  in  tiie  town  of  Dundee, 
in  Scotland,  and,  like  the  bag^ng  of  Kentucky,  was  made 
of  hemp,  until  the  material  of  which  the  gunny  cloth  of 
India  is  manufactured  began  to  be  used.  Bagging  for  cot- 
ton has  also  been  made  of  cotton. 

Gunny  (Bengalee  Gtini)  is  a  coarse,  strong  sack-  r^-i  a^ 
cloth,  manufactured  *in  Bengal,  for  making  into  bags,  ^ 
sacks,  and  packing  generally,  the  material  being  the  fibre  of 
two  plants,  natives  of  India,  as  hemp  originally  was.  (See 
article  "Gunny,"  in  McCuUoch's  Dictionary  of  Commerce, 
American  edition,  vol.  1,  p.  722.) 

Gunny  bagging  is  now  manufactured  in  Scotland,  as  well  as 
in  India ;  and  it  was  admitted,  on  the  part  of  the  defendants 
in  error,  that  the  importations  in  question  came  from  Dundee, 
and  were  made  into  New  York  between  the  months  of  April 
and  September,  1841. 

It  was  established,  by  the  testimony  on  both  sides,  that 
gunny  cloth  was  imported  largely  into  this  country,  solely  for 
bagging  for  the  packing  of  cotton,  since  1885.  In  commercial 
language  it  has  since  been  known  as  cotton  bagging ;  but  in 
1832,  at  the  time  of  the  passing  of  the  tariff  oi  that  year,  it 
was  not  so  known.  The  counsel  for  the  collector  contended, 
at  the  trial  in  the  court  below,  that  if  the  article  was,  in  com- 
mercial understanding,  known  as  cotton  bagging  at  the  time 
of  its  importation,  it  was  subject  to  the  duty,  and  that  the 
term  cotton  bagging  signified  any  fabric,  without  regard  to 
the  materials  of  which  it  is  composed,  that  was  used  to  bale  or 
cover  cotton,  and  prayed  the  court  so  to  charge  the  jury, 
which  his  honor  refused ;  but,  on  the  contrary,  charged  that 
the  point  upon  which  the  case  turned  was,  whether  the  article 
in  question  was  known  as  cotton  bag^ng  in  the  year  1882, 
when  the  tariff  act  was  passed.    He  nirtiier  diai^d  that  it 
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was  a  settled  rule  of  construction  of  revenue  laws,  imposing 
duties  on  articles  of  a  specified  denomination,  to  construe  the 
article  according  to  the  designation  of  such  articles  as  under- 
stood and  known  in  commerce,  and  not  with  reference  to  the 
material  of  which  they  may  be  made,  or  the  use  to  which  they 
mi^ht  be  applied ;  nor  ought  such  laws  to  be  construed  as 
embracing  all  articles  which  might  be  applied  to  the  same  use 
and  purpose  as  the  specific  article.  If  it  had  been  the  inten- 
tion of  Congress  to  impose  the  duty  upon  all  articles  used  for 
cotton  bagging,  the  language  of  the  act  would  have  been  dif- 
ferent, and  in  terms  prospective,  adapted  to  such  purpose; 
that  it  had  been  argued  on  the  part  of  the  United  States  that 
the  duty  was  intended  to  be  laid  on  all  articles  used  for  cotton 
bagging,  because  the  duty  is  laid  on  cotton  bagging  ^^  without 
regard  to  weight  or  measure ; "  but  that  the  terms  "  weight 
and  measure  "  were  intended  to  apply  to  different  matenals 
then  in  use  for  bagging  cotton,  such  as  hemp,  fiax,  and  some- 
times cotton  cloth,  &c.,  and  not  to  any  new  articles  that  might 
thereafter  be  applied  to  that  use ;  so  that  the  whole  question 
was,  whether  gunny  cloth  was,  in  commercial  understending, 
known  as  cotton  bagging  when  the  law  was  passed  laying  the 
duty,  in  1832  ?  If  it  was  not,  they  would  find  for  the  plain- 
tiffs ;  if  it  was,  they  would  find  for  the  defendant.  To  which 
charge,  in  every  respect,  the  defendant's  counsel  excepted. 

The  jury  found  for  the  plaintiffs,  now  defendants  in  error. 
♦1081       *The  cause  now  comes  up  on  a  writ  of  error  to  this 
J  court,  and  for  error  it  is  assigned — 

That  the  judge  ought  to  have  charged  the  jury  that  the  act 
of  1832  was  prospective ;  and  that  the  legislature,  in  using  the 
term  "cotton  bagging,"  without  distinguishing  the  material 
of  which  it  was  made,  meant  that  all  articles  which  thereafter 
should  be  imported  for  that  purpose  should  be  subject  to  duty; 
and  that  gunny  bagging,  being  known  among  merchants  as 
cotton  bagging  at  the  time  of  the  importation  of  the  bagging 
in  question,  was  subject  to  duty. 

Lord^  for  defendants  in  error,  said  that  the  points  in  the  case 
were  the  following : 

1.  That  if  gunny  cloth  was  at  the  time  of  the  passage 
of  the  act  of  July  14th,  1832,  in  commercial  understanding, 
known  as  cotton  bagging,  it  was  liable  to  the  duty  demanded 
under  the  14th  clause  of  the  2d  section  of  the  act. 

2.  But  if  not  so  known  at  the  time  of  the  passage  of  such 
law,  then  it  was  not  liable  to  the  duty  on  cotton  bagging. 

Whereupon  he  contended  for  the  two  following  proposi- 
tions, vi«. : 
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1st.  Under  laws  imposing  duties,  articles  are  to  be  eh^f^d 
solelj  according  to  their  commercial  designation  at  tha  Um^ 
of  the  passage  of  the  law,  and  that  whether  the  designation 
be  of  a  class  or  of  individual  articles.  For  this  he  pit^d 
1  Story's  R.,  341,  Bacon  v.  Bancroft ;  Id.  642,  Lee  v.  Lincoln  ; 
9  Wheat.,  484,  488,  United  States  v.  200  chests  tea ;  8  Pet., 

272,  United  States  y . sugar  ;  1  Sumn.,  159,  United  States 

V.  Breed;  10  Pet,  272,  MlioU  v.  Swartwout. 

2d.  The  construction  claimed  here  by  the  importers  is  fully 
admitted  by  the  goyemment  in  the  act  of  August  80th,  1842, 
whereby  cotton  bag^g  and  gunny  cloth  are  subjected,  as  dis- 
tinct articles,  to  different  rates  of  duty.  Acts  of  27th  Coa- 
gress,  2d  session,  p.  180,  section  8,  clause  8. 

Mr.  Chief  Justice  TANEY  deliyered  the  opinion  of  the 
court. 

This  case  comes  before  the  court  upon  a  writ  of  error  di- 
rected to  the  Circuit  Court  for  the  southern  district  of  New 
York.    The  action  was  brought  by  the  defendants  in  error 

?rainst  the  plaintiff,  who  was  the  collector  of  the  poi*t  of  New 
ork,  to  recoyer  back  $4,500,  which  had  been  paid,  under  pro- 
test, as  duties  upon  certain  goods  imported  into  the  port  of 
New  York,  in  April,  1841.  The  goods  in  question  were  gunny 
cloths,  and  were  charged  by  the  collector  as  cotton  bagging. 

The  defendants  in  error  offered  eyidence  to  show  uiat,  in 
1882,  when  the  law  passed  imposing  the  duty  on  cotton  bag- 
ring,  the  article  in  question  was  not  used  or  known  as  cotton 
bagging:  that  it  was  then  only  seen  in  the  form  of  bags^for 
India  goods ;  that  the  first  importation  of  gunny  cloth,  to  be 
used  as  cotton  bagging,  was  in  1884.  It  is  made  from  the  yute 
grass. 

The  plaintiff  in  error  proyed  that  these  goods,  at  the  r*-!  aa 
time  of  the  *importation,  were  known  in  commerce  as  ^ 
cotton  bagging ;  that  they  were  made  of  the  proper  width  for 
that  purpose,  and  for  seyeral  years  before  this  importatum, 
gunny  cloths  had  been  importea  and  used  for  cotton  baffging; 
and  that  the  goods  in  question  were  imported  from  Dundee,  in 
Scotland. 

Upon  this  eyidence,  the  counsel  for  the  defendant^  contended 
that  if  the  jury  found  that  the  article  gunny  cloth  was,  in 
commercial  understanding,  known  as  cotton  bagging  at  the 
time  of  its  importation,  it  was  subject  to  a  duty;  and  that  the 
term  cotton  bagging,  according  to  the  commercial  undei-'sbtod- 
ing  of  the  phrase,  signified  any  fabric,  without  regard  to  the 
laaterial  of  which  it  was  made,  that  was  used  to  bale  or  j^oyer 
cotton,  and  prayed  the  court  so  to  charge  the  jury. 
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His  honor  the  judge  refused  so  to  charge  the  jury;  but,  on 
the  contrary  thereof,  charged  ^^  that  the  point  upon  which  this 
case  turns  is  for  the  decision  of  the  jury,  viz. :  whether  the 
article  in  question  in  this  case  was  known  as  cotton  bagging 
in  the  year  UB32,  when  the  tariff  act  was  passed.^  It  has  long 
been  a  settled  rule  of  construction  of  revenue  laws,  imposing 
duties  on  articles  of  a  specified  denomination,  to  construe  the 
article  according  to  the  designation  of  such  article,  as  under- 
stood and  known  in  commerce,  and  not  with  reference  to  the 
materials  of  which  they  may  be  made,  or  the  use  to  which  they 
might  be  applied.  Nor  ought  such  laws  to  be  construed  as 
enu)racing  aU  articles  which  mi^ht  subsequently  be  applied  to 
the  same  use  and  purpose  as  we  specific  article.  If  it  had 
been  the  intention  of  Congress  to  impose  the  duty  upon  all 
articles  used  for  bagging;  cotton,  the  language  of  the  act  would 
have  been  different,  and  in  terms  prospective,  adapted  to  such 
purpose.  It  has  been  ar^ed,  on  the  part  of  the  United 
States,  that  the  duty  was  intended  to  be  laid  on  all  articles 
used  for  bagging  cotton,  because  the  duty  is  laid  on  cotton 
bagging  "without  regard  to  weight  or  measure."  These 
terms,  "  weight  or  measure,"  were  intended  to  apply  to  dif- 
ferent materials  then  in  use  for  bagging  cotton,  such  as  hemp, 
flax,  and  sometimes  cotton  cloth,  &c.,  and  not  to  any  new  arti- 
cles that  might  thereafter  be  applied  to  that  use.  So  that  the 
whole  question  of  fact  for  the  jury  is  whether  gunny  cloth 
was,  in  commercial  understanding,  known  as  cotton  bagging 
when  the  law  was  passed  laying  the  duty,  in  1832  ?  If  it  was 
not,  they  will  find  for  the  plamtifb ;  if  it  was,  they  will  find 
for  the  defendant." 

To  this  charge,  in  every  respect,  the  defendant's  counsel 
excepted. 

The  jury  found  a  verdict  for  the  plaintiffs  for  f4,548.17,  and 
six  cents  costs. 

The  question  brought  up  by  this  exception  cannot  now  be 
considered  as  an  open  one.  In  the  case  of  the  United  States 
V.  200  ehest9  of  tea^  9  Wheat.,  488,  the  court  decided  that  in 
imposing  duties  Congress  must  be  understood  as  describing 
the  article  upon  which  the  duty  is  imposed  according  to  the 
*1101  <^ii^™o^c^^l  understanding  of  the  terms  used  in  the  law, 
J  in  our  own  markets.  This  doctrine  *was  re-affirmed  in 
the  case  of  the  United  States  v.  112  casks  of  sugar^  8  Pet.,  277, 
and  again  in  10  Id.,  161,  in  the  case  of  Elliott  v.  Swartwout. 
It  follows  that  the  duty  upon  cotton  bagging  must  be  consid- 
ered as  imposed  upon  those  articles  oidy  which  were  known 

1  FoLLOWBD.    Lawrence  ▼.  Allen.  7  How.,  797. 
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and  understood  as  such  in  commerce  in  the  year  1882,  when 
the  law  was  passed  imposing  the  duty. 

In  the  case  before  us,  the  Circuit  Court  followed  the  rule  of 
construction  above  stated,  and  it  has  been  followed  also  in 
every  circuit  where  the  question  has  arisen.  The  judgment  is 
therefore  affirmed. 


i«i*» 


Samuel    Swabtwotjt,   Platntiff   in    bbbob,   v.   John 

Gihon  et  al. 


When  an  importer  means  to  contest  the  payment  of  duties,  It  Is  not 

for  him  to  give  a  written  notice  thereof  to  the  collector. 
The  question  of  notice  is  a  fact  for  the  juir,  and  it  makes  no  diiferenoe,  for 

the  purposes  for  which  it  is  required,  whether  it  is  written  or  TerhaL^ 

The  facts  in  this  case  are  sufficiently  set  forth  in  the  fol* 
lowing  opinion. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court. 

This  case  comes  before  the  court  upon  a  writ  of  error  direct- 
ed to  the  Circuit  Court  for  the  southern  district  of  New  York. 
The  action  was  brought  by  the  defendants  in  error  against  the 

Slaintiff  to  recover  back  certain  sums  of  money  paid  to  him  as 
uties  on  brown  linens,  imported  into  New  York  in  1886,  of 
which  port  he  was  at  that  time  the  collector.  Some  of  these 
duties  were  paid  under  protest  in  writing,  and  some  without 
any  written  protest  or  notice,  but  evidence  was  offered  for  the 
purpose  of  showing^  that  the  defendants  in  error  verbally  noti- 
fied the  collector  that  the  duties  charged  on  all  of  these  goods 
would  be  contested.  The  goods  in  Question  were  unbleached 
linens,  and  had  been  charged  with  duty  as  colored;  and  the 
jury  found  a  verdict  against  the  collector  for  the  amount 
claimed. 

At  the  trial,  the  court  instructed  the  jury  that  a  written 
notice  of  the  objections  to  pay  the  duty  was  not  necessary,  and 
that  it  was  sufficient  if  a  verbal  notice  was  brought  home  to 
the  collector ;  but  that  the  jury  must  be  satisfied  that  such 
notice  was  brought  home  to  him.  To  this  direction  the  plain- 
tiff in  error  excepted ;  and  it  is  upon  this  point  only  that  the 
case  comes  before  this  court. 

The  only  object  of  the  notice  was  to  warn  the  collector  that 


^  CrrsD.    Bankdn  ▼.  HoyL  4  How.  882. 
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the  party  meant  to  hold  him  personally  responsible  for  the 
money,  whether  he  paid  it  over  or  not.  It  was  a  question  for 
the  jury  to  decide  whether  notice  was  or  was  not  given ;  and 
it  could  make  no  difference,  for  the  purposes  for  which  it  was 
required,  whether  it  was  written  or  verbal.  We  think  the 
charge  of  the  court  was  clearly  right,  and  the  judgment  is 
therefore  afiSrmed. 


<••»» 


♦111] 


♦Lessee  of  Henry  Waller,   Assignee  of  the 

BANKRUPT     ESTATE      OF      FrANOIS     A.      SaVAGB, 

Plaintiff,  v.  James  and  Joseph  Best. 


In  Kentucky,  the  creditor  obtains  a  lien  upon  the  property  of  his  debtor  by  the 
delivery  of  hft.fa,  to  the  sheriff;  and  this  Hen  is  as  absolute  before  the  levy 
as  it  is  afterwards.^ 

Therefore,  a  creditor  is  not  deprived  of  this  lien  by  an  act  of  banlcruptcy  on  the 
part  of  the  debtor  committed  before  the  levy  te  made,  but  after  the  execu- 
tion is  in  the  hands  of  the  sheriff.^ 

This  case  came  up  from  the  Circuit  Court  of  the  United 
States  for  the  district  of  Kentucky,  on  a  certificate  of  division 
in  opinion  between  the  judges  thereof. 

The  following  is  the  entire  record  in  the  case : — 

"  The  following  statement  of  questions  and  points  of  law 
which  arose  in  this  case,  and  the  adjournment  thereof  into  the 
Supreme  Court  of  the  United  States  for  decision,  was  ordered 
to  be  entered,  to  wit  : 

^^ Savage  had  the  title  to  the  land;  the  plaintiff  claimed 
under  the  decree  of  his  bankruptcy;  the  defendant,  under  a 
sheriff's  sale  under  an  execution. 

"  The  act  of  bankruptcy  of  Savage  was  committed  on  the 
27th  April,  1842 ;  the  petition  of  his  creditors  was  filed  against 
him  in  the  District  Court  on  the  26th  day  of  June,  1842,  and 
he  was  declared  a  bankrupt  on  the  26th  of  October,  1842; 
the  plaintiff  was  appointed  the. assignee,  and  this  is  his  title. 

"  An  execution  of  fieri  facias  on  a  judgment  against  the 
estate  of  Savage  was  delivered  to  the  sheriff  on  me  9th  of 
April,  1842,  beiore  the  act  of  bankruptcy,  and  was  levied  on 
the  land  on  the        day  of  before  the  petition ;  but  after 

the  act  of  bankruptcy  the  defendant  purchased  at  the  sheriff's 
tiale,  had  his  deed,  and  this  was  his  title. 

^^The  question  was,  has  the  plaintiff,  by  the  deci*ee  of  bank- 

'Appldbd.  P6cileT.</ennesSy7How.,       'CrrED.  Broton  v.  i^etoman,  60  Ala., 
eax  277.    See  JfTarUm  y.  B<^d,  post  H4X^ 
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ruptcj  and  its  relation  back  to  the  act  of  bankruptcy,  the  elder 
and  better  title ;  or  has  the  defendant,  by  the  prior  delivery  of 
the  execution  into  the  hands  of  the  sheriff,  and  his  levy  of  it 
before  the  petition  was  filed,  the  prior  and  superior  title? 

"  On  this  question  the  judges  were  divided  and  opposed  in 
opinion ;  whereupon,  on  motion  of  the  counsel  of  the  plaintiff, 
the  question  is  stated  and  ordered  to  be  certified  to  the 
Supreme  Court  for  decision." 


Marehead  and  B.  Monroe^  for  the  plaintiff. 
Richard  French^  for  the  defendants. 

The  argument  on  behalf  of  the  plaintiff  was  this : 

Two  questions  arise :  1st.  Did  Best,  the  tenant  in  possession 
and  the  plaintiff  in  the  execution  under  which  the  sale  of  the 
land  was  made,  acquire  any  lien,  such  as  is  recognized  r«-i  ;|  o 
by  the  latter  proviso  *of  the  2d  section  of  the  bankrupt  ^ 
law,  before  the  execution  was  in  fact  levied? 

2d.  If  any  such  was  acquired,  is  it  effectual  against  the 
rights  of  the  assignee  of  the  bankrupt,  when  the  act  of  bank- 
ruptcy was  committed  before  the  levy  of  the  execution ;  or 
could  the  execution,  in  virtue  of  the  lien  given  by  the  state 
law,  which  was  in  the  hands  of  a  sheriff,  but  not  levied  before 
an  act  of  bankruptcy,  be  afterwards  levied,  and  the  property 
sold? 

These  questions  render  it  necessary  to  look  to  the  character 
of  the  lien  given  by  the  statutes  of  Kentucky,  in  favor  of  exe- 
cution creditors,  and  when  that  lien  commences.  The  statute 
of  Kentucky  (1  Stat.  Law,  636)  provides  "  that  no  writ  of 
fieri  facias^  or  other  writ  of  execution,  shall  bind  the  estate  of 
the  defendant  or  defendants  but  from  the  time  such  writ  shall 
be  delivered  to  the  sheriff  or  other  proper  officer  to  be  exe- 
cuted." What  is  the  import  of  the  term  bind^  as  used  in  the 
statute  ?  That  it  has  some  binding  effect  is  evident,  but  to 
what  extent?  Is  it  a  lien  within  the  meaning  of  the  proviso 
of  the  bankrupt  law  ?  It  is  insisted  that  it  is  not,  but  is  only 
80  far  binding  as  to  prevent  such  disposition  of  the  property 
by  the  defendant  as  will  defeat  the  execution  so  in  the  hands 
01  the  officer ;  and  does  not  so  far  bind  the  property  as  to  pre- 
vent other  execution  creditors  from  levying  their  executions 
upon  the  debtor's  property.  See  Tabh  v.  Harris^  4  Bibb  (Ky.) 
229 ;  and  Kelhy  v.  Moffgin,  2  J.  J.  Mar8h.(Ky.),  212.  In  the  lattei 
ease  the  court  use  tins  language :  '^  The  only  object  of  attach- 
ing a  lien  to  an  execution  is  to  prevent  the  debtor  from 
defeating  the  creditor  by  alienating  or  embarrassing  his 
estate.     The  reason  of  the  lien  in  such  a  case,  does  not 
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apply  to  competition  between  creditors,  and  cesMnte  ratiane 
eessat  lex;  moreover,  it  is  but  sheer  justice  to  give  the  prefer- 
ence to  the  creditor  who  by  his  superior  industrv  and  vigi- 
lance shall  have  procured  the  first  levy  on  the  debtor's 
estate."  This  interpretation  of  the  statute  shows  what  is 
the  character  of  that  binding  spoken  of  in  the  statute, 
and  that  it  does  not  amount  to  the  lien  referred  to  in  the 
bankrupt  law  until  the  execution  be  in  fact  levied,  when  it 
may  be  admitted  that  it  amounts  to  such  lien. 

2d.  The  proceeding  against  Savage  was  at  the  instance  of 
a  creditor.  The  act  of  bankruptcy  complained  of  was  commit- 
ted before  any  levy  of  the  execution,  though  the  filing  of  the 
petition  and  the  decree  were  subsequent  to  the  levy  of  the 
execution  of  Best.  At  common  law  a  fieri  facias  had  relation 
to  its  teste,  but  by  our  statute  only  from  the  day  of  its  delivery 
to  the  officer.  According  to  the  adjudications  of  the  English 
courts,  on  the  bankrupt  laws  of  that  country  anterior  to  the  86 
Georse  8  and  the  6  Ueorge  4,  the  uniform  and  well  settled 
doctrine  was  that  the  assignee  had  a  right  to  overhaul  all  the 
transactions  of  the  bankrupt  subsequent  to  the  first  act  of 
bankruptcy,  and  recover  all  moneys  or  property  which  passed 
through  his  hands ;  but  by  the  18th  section  of  the  6 


•118] 


George  4,  *'^  all  bona  fide  transactions  entered  into  more 


than  two  calendar  months  before  the  date  and  issuing  the  commis- 
sion against  the  bankrupt,  and  all  executions  and  attachments 
against  his  lands  or  chattels  bona  fide  executed  or  levied  more 
than  two  calendar  months  before  the  issuing  of  the  commis- 
sions," are  made  valid,  ^^  notwithstanding  any  prior  act  of  bank- 
ruptcy, provided  the  parties  had  no  notice  of  it." 

Our  bankrupt  law  has  this  proviso  in  the  2d  section  (1st 
proviso) :  ^^  That  all  dealings  and  transactions  by  and  with 
the  bankrupt,  bona  fide  made  and  entered  into  more  than  two 
months  before  the  petition  filed  against  him  or  by  him,  shall 
not  be  invalidated  by  this  act,  provided  that  the  other  party 
to  any  such  dealings  or  transactions  had  no  notice  of  a  prior 
act  01  bankruptcy,  or  of  the  intention  of  the  bankrupt  to  take 
the  benefit  of  this  act." 

These  provisos  have  no  bearing  upon  the  questions  involved. 
No  reference  is  here  made  to  any  executions  or  attachments, 
as  in  the  English  statute,  but  they  are  left  to  be  governed  by 
the  last  proviso  of  the  2d  section. 

The  binding  effect  of  writs  of  fieri  facias  in  England,  by  the 
common  law,  was  from  the  teste ;  by  the  statutes  of  Kentucky 
it  is  from  the  delivery  to  the  sheriff:  but  in  the  character  of 
this  binding  effect  there  is  believed  to  be  no  other  distinction 
but  in  respect  of  the  time  of  its  commencement.  It  may  be 
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proper  then  to  learn  what  was  the  course  of  adjudication  by 
the  English  courts  upon  this  question.  In  Cooper  y.  Cfhitty^  2 
W.  BL,  65 ;  1  Burr.,  20,  it  is  said  if  a  sheriff  take  goods  of  a 
bankrupt  in  execution  after  the  act  of  bankruptcy  and  before 
commission  issued,  and  seU  them  after  the  commission,  trover 
will  lie  against  him. 

Again,  the  sheriff  seized  the  ^oods  of  a  defendant  under  a 
fieri faeias^  and  sold  and  delivered  them  to  the  judgment  credi- 
tor, in  satisfaction  of  the  debt,  after  a  secret  act  of  bankruptcy 
committed  by  the  defendant,  but  before  the  issuing  of  a  com- 
mission against  him :  held,  that  the  seizure  and  sale  of  the 
foods  was  a  wrongful  conversion,  'for  which  the  sheriff  was  lia- 
le  in  an  action  of  trover  at  the  suit  of  the  assignee  subse 
quently  chosen.  Balme  v.  MvUon^  8  Moo.  &  S.,  1 ;  9  Bing., 
471 ;  1  Car.  &  M.,  262 ;  reversing  s.  G.  Tyrw.,  17 ;  2  Car.  &  J.,  19 ; 
2  Tounge  &  J.,  101,  held  by  seven  judges  E.  B.  and  C.  P. 
(Gaselie,  J.,  dissentient) ;  Price  v.  Melyar^  1  Bing.,  697 ;  1  M. 
&  P.,  641;  S.  P-  Porter  v.  Starhie^  1  M.  &  S.,  260;  Bloggy. 
PhiUips,  2  Campb.,  129. 

Farther,  in  lAUuirus  v.  Waithman^  6  Moo.,  818,  where  a 
trader  committed  an  act  of  bankruptcy  on  the  9th  of  Novem- 
ber, and  the  sheriff  took  his  goods  in  execution  on  the  16th 
November,  and  sold  them  on  the  21st  December,  and  a  commis- 
sion issued  on  the  28d,  and  an  assignment  made  on  the  6th  Janu- 
ary following,  it  was  held,  ^^  that  the  assignee  might  maintain 
trover  against  the  sheriff,''  although  he  had  sold  before  r»i  1 4 
the  assignment  was  made,  as  the  l>ankrupt's  *property  ^ 
vested  in  him  by  such  assignment  from  the  act  of  bankruptcy 
by  relation. 

These  authorities  are  deemed  sufficient  to  show  that  the 
binding  effect  of  an  execution  from  its  date,  in  England,  was 
not  such  as  to  give  the  execution  creditor  any  lien  or  prefer- 
ence over  other  creditors,  unless  the  execution  was  in  fact 
levied  before  the  act  of  bankruptcy ;  and  if  not  levied,  the 
decree  in  bankruptcy,  by  relation,  reached  back,  and  effectudly 
passed  all  the  rignts  of  the  bankrupt  to  the  assignee,  as  they 
existed  at  the  time  of  the  commission  of  the  act  of  bankruptcy . 
And  there  is  believed  to  be  nothing  in  our  bankrupt  law  which 
requires  that  it  should  receive  a  cufferent  interpretation  from 
the  English  statutes  in  this  particular.  The  action  of  some 
creditor  was  necessary  toi  bring  about  the  decree  in  bank- 
i^ptcy ;  it  is,  therefore,  the  effort  of  the  creditor,  not  of  the 
draendant  in  the  execution,  which  brings  about  the  decree. 
The  investiture  of  the  righte  of  the  debtor  in  the  assignee  is 
the  act  of  the  law,  and  the  effect  of  the  action  of  one  or  more 
ereditorSi  for  his  own  benefit  and  that  of  other  creditors ;  and 
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the  result  of  this  conclusion  is,  that  there  is  a  pro  rata  distri- 
bution of  the  bankrupt's  property,  rather  than  the  appropria* 
tion  of  the  whole  to  a  single  creditor. 

Is  the  placing  the  execution  in  the  hands  of  the  sheriff  a 
dealing  by  and  with  the  bankrupt,  to  which  the  first  proviso 
in  the  2d  section  has  reference  ?  It  is  insisted  that  it  is  not. 
The  bankrupt  has,  in  that  matter,  been  passive  entirely. 
There  has  been  no  act  upon  his  part,  which  is  to  acquire  sano- 
tity  by  the  lapse  of  sixty  days,  spoken  of  in  this  proviso.  Bat 
in  this  case  sixty  days  had  not  elapsed ;  therefore,  this  proviso 
is  altogether  inoperative. 

Although  when  an  execution  is  levied,  and  a  sale  made,  the 
title  of  the  purchaser  reaches  back,  and  is  protected  from  eokf 
effort  of  the  debtor  to  pass  the  title  of  the  property,  yet  it  is 
not  so  when  two  executions  are  out  against  the  same  defend- 
ant, in  the  hands  of  different  officers — ^that  which  is  first 
levied  will  hold,  though  it  be  youngest  in  date ;  and  a  lety 
and  sale  under  that  wmch  was  first  in  the  hands  of  the  office^, 
but  last  levied,  will  be  ineffectual  to  pass  any  title  to  the  pur- 
chaser. This  is  the  law,  as  understood  by  the  counsel,  in  con- 
tests between  execution  creditors  in  Kentucky:  and  it  is 
insisted  that  the  case  of  a  petitioning  creditor  in  bankruptcy 
is  analagous  to  that  of  an  execution  creditor,  and  that  the 
filing  of  the  petition  by  a  creditor  is  tantamount  to  the  levy  of 
an  execution :  it  is  a  proceeding  by  which  a  lien  is  acquired 
by  the  assignee,  for  the  benefit  of  the  general  creditors^  and 
will  oust  any  such  inchoate  lien  as  that  relied  on  as  arising 
from  an  execution  not  in  fact  levied. 

The  assignee  had  his  election  to  sue  the  sheriff  or  to  sue  the 
purchaser  of  the  land;  and  having  elected  to  sue  the  pur- 
chaser of  the  land,  who  was  the  plaintiff  in  the  executioti 
levied  thereon,  and  having  shown  title  and  right  of  possession, 
the  judgment  should  be  for  the  assignee,  for  the  possession  of 
the  land. 

J     *Frenchy  for  defendants. 

The  question  on  which  the  court  below  divided  was,  whether 
the  title  acquired  by  purchase  under  an  execution  which  came 
to  the  hands  of  the  sheriff  before  the  act  of  bankruptcy,  and 
was  levied  after  the  act  of  bankiTiptcy,  but  before  filing  of 
petition  in  bankruptcy,  related  back  to  the  time  the  execution 
eame  to  the  hands  of  the  sheriff,  and  overreached  the  title  of 
the  assignee  in  bankruptcy ;  or,  was  the  title  of  the  assign^ 
the  better  title  ? 

The  defendants  rely  on  the  last  proviso  in  the  2d  section  a£ 
the  bankrupt  law,  which  protects  ^^  any  liens,  mortgagesy  or 
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criher  securities  on  property,  real  or  personal,  which  may  be 
yalid  by  the  laws  of  the  states  respectively.'' 

That  an  execution,  delivered  to  the  proper  officer,  consti- 
tutes a  lien  on  defendants'  properly,  and  that  title  acquired  by 
purchase  under  such  execution  relates  back  to  the  time  of 
delivery,  is  a  proposition  most  clearly  settled  by  judicial  deci- 
sion in  Kentucky.  In  Million  v.  JRyUy^  1  Dana  (Ky.),  859, 
execution  was  delivered  to  sheriff,  June  16th,  and  was  levied 
August  5th.  On  the  intermediate  July  22d,  defendant  sold 
and  conveyed.  Held,  that  execution  acquired  a  lien  from 
June  16th,  and  that  purchaser's  title  related  back  to  that  time. 
He  recovered,  therefore,  in  ejectment  against  the  vendee  of 
execution  debtor. 

In  OUwett  V.  Force^  1  Dana  (Ky.),  428,  after  execution  deliv- 
ered, de^ndant  removed  a  horse  to  Indiana,  and  sold  him 
there.  The  purchaser  brought  the  horse  to  Kentucky,  where  he 
was  levied  on  by  the  same  execution,  delivered  as  aforesaid. 
Held,  that  the  lien  was  not  lost  by  the  removal  to  Indiana,  and 
sale  tiiere ;  and,  therefore,  that  the  horse  was  subject  to  the 
execution. 

Orchard  v.  Williamsan^  6  J.  J.  Marsh.  (Ky.),  561 ;  after  exe- 
cution delivered,  defendant  swapped  a  horse  for  another.  Both 
were  levied  on :  and  held,  that  both  were  subject,  one  by  virtue 
of  the  lien,  and  the  other  as  the  property  of  defendant. 

Addisav^  ^c.  v.  Craw^  5  Dana  (Ky.),  274 ;  levying  an  exe- 
cution has  me  effect  of  rendering  the  lien  more  specific,  and 
of  continuing  the  lien  and  authority  of  the  sheriff;  further 
than  this,  it  had  no  ^eater  efficacy  than  placing  the  execu- 
tion in  the  hands  of  tne  sheriff.  Neither  the  delivenr  nor  the 
levy  divests  the  defendant  of  title :  he  may  sell  and  pass  the 
title,  still  the  execution  is  a  lien  or  charge  on  the  land,  and 
when  completed  by  sale,  the  title  relates  back  to  the  delivery, 
and  overreaches  all  intermediate  conveyances. 

Hbody  ^c.  V.  Winsatt,  1  B.  Mon.  (Ky.):  after  execution 
delivered,  property  was  removed  to  anotiier  county.  The 
execution  was  returned  on  the  return  day,  and  another  one 
issued  to  the  county  to  which  the  property  had  been  removed, 
and  was  placed  in  the  hands  of  the  sheriff  of  that  county  the 
same  dav.  Held,  that  the  lien  was  continued  from  the  aeliv- 
ety  of  the  original  execution. 

Havine  reierred  to  a  few  of  the  Kentucky  cases,  which 
hold,  without  *the  shadow  of  doubt,  that  an  execution  r^-t-f  ^ 
delivered  acquires  a  lien,  I  shall  notice  some  of  the  ^ 
decisions  in  which  the  above  recited  proviso  of  the  2d  section 
<tf  the  bankrupt  law  is  brought  under  review. 

The  leading  case  is  that  of  Ex  parte  Foster^  5  Law  Rep.^  66* 
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The  question  judicially  decided  in  this  case  was,'  that  by  the 
laws  of  Massachusetts  a  party  proceeding  by  attachment  did 
not  acquire  a  lien  on  the  attached  property  until  judgment, 
and  that  a  petitioner  in  bankruptcy  could  enjoin  proceedings 
on  the  attachment,  until  it  was  ascertained  whether  the  bank- 
rupt obtained  his  certificate.  If  he  did,  he  could  plead  the 
certificate  in  bar  of  the  attachments,  and  thus  defeat  the 
inchoate  lien. 

The  profession  generally,  however,  understood  the  case  dif- 
ferently, and  supposed  the  effect  of  it  would  be  to  cut  off  all 
judgment  liens,  execution  liens,  even  though  levied,  vendors' 
liens,  &c.,  from  all  benefit  under  the  proviso  above  referred  to. 
This  case,  thus  understood,  was  relied  on  as  authority  before 
other  judges,  and  first  before  Judge  Conkling,  of  New  York, 
in  the  case,  In  the  matter  of  Allen  and  others^  5  Law  Rep.,  368. 

In  this  case  judgment  creditors  had  attached  choses  in 
action.  The  court  sustained  the  lien  acquired  by  the  attach- 
ment, evidently  inclining  to  a  broader  definition  of  the  liens 
embraced  by  the  proviso  in  question  than  was  given  in  Ex 
parte  Foster > 

The  next  case  is  Downer  and  others  v.  Bracket^  5  Law  Rep., 
892,  before  Judee  Prentiss,  of  Vermont.  He  discusses  the 
subject  ably  and  at  large,  declaring  his  opinion  that  every 
kind  of  lien,  unless  fraudulent,  to  wit,  the  vendor's  lien, 
attachment  liens,  judgment  liens,  &c.,  are  protected, — ^pp.  894, 
896.  Attachment  binds  as  effectually  as  judgment  or  execu- 
tion issued.  Judgment  or  execution  issued  binds  all  the  prop- 
erty of  debtor,  &c.  Orosvenor  v.  Gold^  9  Mass.,  209,  is 
referred  to,  to  show  that  the  lien  of  judgment,  execution 
issued,  and  attachment,  all  stand  on  the  same  ground. 

In  Haughton  v.  Htutice^  5  Law  Rep.,  606,  Judge  Thompson, 
of  Vermont,  decided  that  an  attachment  lien  was  protected 
by  the  proviso  in  question.  He  expressed  the  opinion  that 
judgment  liens,  and  such  similar  liens,  were  protected. 

'Hiat  the  case  of  Foster  was  greatly  misapprehended  is  evi- 
dent from  the  subsequent  decisions  of  Judge  Story. 

Thus,  in  the  case  of  Parker  and  Blanchard^  plaintifGs  in 
Matter  of  Muggridge^  fe.^  6  Law  Rep.,  851,  after  judgment. 
Judge  Story  maintained  the  lien  by  attachment ;  because,  after 
judgment  there  could  be  no  day  in  court  to  plead  the  dis- 
charge. He  also  expressed  the  opinion  that  judgment  liens 
were  protected  by  the  proviso  in  question. 

In  the  case,  The  matter  of  Cook^  5  Law  Rep.,  443,  Judge 

Story  expressed  surprise  that  the  case  of  Foster  had  been  so 

much  misunderstood,  and  in  this  latter  case  sustains  the  lien 

of  the  attaching  creditors,  who  had  obtained  judgment,  declar* 
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ing  that  this  lien  was  equivalent  *to  the  common  law  judg- 
ment lien,  adding,  that  he  never  doubted  that  that  lien  was 
protected. 

All  the  judges,  then,  to  whose  opinions  I  have  referred,  con- 
cede that  judgment  liens  are  protected ;  and  Judge  Prentiss 
places  judgment  liens  and  executions  issued  on  the  same 
tooting. 

I  will  endeavor,  further,  to  show  that  the  lien  of  execution 
issued  is  fully  equivalent  to  the  judgment  lien. 

Land  by  the  common  law,  as  it  originally  stood,  was  not, 
except  under  some  peculiar  circumstances,  subject  to  the  debts 
of  the  owner.  2  Bac.  Abr.  tit.  Uxeeution^  A,  685 ;  8  Black. 
418. 

The  judgment  lien  on  land  arises  from  the  construction  of 
the  statute  of  Edward  1,  chap.  18,  commonly  called  the  statute 
of  Westminster.     See  JEx  parte  Foster^  5  Law  Rep.,  68,  67. 

It  was  by  this  statute  the  eligit  was  given,  by  virtue  of 
which  the  judgment  creditor  has  his  election  to  take  a  fieri 
facias  for  the  sale  of  goods  and  chattels,  or  the  eligit  to 
extend  the  goods  and  chattels  and  one-half  the  land.  See 
2  Bac.  Abr.  tit.  Execution,  A,  686 ;  3  Black.  418. 

This  statute  does  not  expressly  give  any  lien,  but  only 
authorizes  the  creditor,  at  his  election,  to  sue  out  the  eligit 
directed  to  the  sheriff,  and  the  command  of  the  writ  as  pre- 
scribed is,  that  the  sheriff  shall  levy  the  debt  of  the  goods  and 
chattels,  and  one-half  the  land.  See  form  of  writ,  2  Bac.  Abr. 
tit.  Execution,  C,  710. 

It  is  by  construction  of  this  statute,  the  writ  relates  back  to 
the  judgment,  and  overreaches  all  intermediate  encumbrances. 

In  like  manner,  at  common  law,  the  fi^ri  facias,  which  com- 
manded the  sheriff  to  levy  the  debt  of  the  goods  and  chattels, 
related  back  to  its  teste,  and  bound  from  that  time.  2  Bac. 
Abr.  tit.  Execution,  I,  788;  as  judgments  did  from  time  oi 
judgment,  same  title,  731. 

By  29th  Charles  2,  the  statute  of  frauds,  (the  same  from 
which  the  Kentucky  statute  is  copied,)  executions  only  bind 
from  the  time  they  are  delivered.  2  Bac.  Abr.  tit.  Execution, 
1,  738. 

Judgments  docketed,  and  executions  delivered,  are  evi- 
dently, in  Bacon,  at  the  pages  cited,  (731,  733,)  placed  on  the 
same  footing. 

They  seem  to  be  placed  on  the  same  footing  in  the  case  of 
Foster,  6  Law  Rep.,  63,  67. 

There  are  some  other  striking  analogies  between  judgments 
and  executions  issued,  which  I  will  notice. 

An  execution,  as  conceded,  does  not  vest  a  title  until  exe* 
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cuted,  neither  does  a  judgment.  Ex  parte  Foster^  5  Law  Rep., 
64.  Covenant  of  seisin  is  not  broken  by  outstanding  judg- 
ment.    Sedgwick  v.  Sollenback^  7  Johns.  (N.  Y.),  380. 

As  between  execution  plaintifb,  he  that  by  superior  dili* 
gence  acquires  the  first  levy  is  preferred ;  so  between  judg- 
ments of  the  same  date,  he  that  first  sues  execution  and  sem, 
acquires  a  preference.     Adams  v.  Bt/er^  8  Johns.  (N.  Y.),  360 ; 

♦1 1  ft!    ^"^^^"^^^i  ^^'1  V.  Saskins^  11  Id.,  230. 

J  *Sale  under  junior  execution,  if  first  levied,  would 
be  valid ;  so  is  sale  under  junior  judgment.  Sanford  v.  Moosa, 
12  Johns.  (N.  Y.),  162. 

To  conclude,  then,  the  title  of  the  assignee  can  only  relate 
back  to  the  act  of  bankruptcy.  The  title  of  the  defendants, 
as  we  have  seen  by  the  cases  of  Million  v.  Hi/let/^  1  Dana 
(Ky.),  359,  and  Addison^  ^e?.,  v.  Crow^  5  Id.,  274,  relates  back 
to  the  time  the  execution  was  delivered  to  the  sheriff.  This 
period  being  anterior  to  the  act  of  bankruptcy,  the  title  of  the 
defendants  is  older  than  that  of  the  plaintiff. 

2d.  All  the  authorities  concurring  in  the  opinion,  that  judg- 
ment liens  are  protected  by  the  proviso  in  the  2d  section,  and 
the  analogies  between  the  judgment  lien  and  execution  issued 
being  so  striking,  I  would  respectfully  maintain,  that  the  title 
of  the  defendants  is  also  protected  by  the  proviso  referred  to. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court. 

This  case  comes  before  the  court  upon  a  certificate  of  divi- 
sion between  the  judges  of  the  Circuit  Court  of  the  United 
States  for  the  district  of  Kentucky,  upon  the  following  state- 
ment:— 

''Savage  had  the  title  to  the  land;  the  plaintiff  claimed 
under  the  decree  of  his  bankruptcy ;  the  defendant,  under  a 
sheriff's  sale  under  an  execution. 

"  The  act  of  bankruptcy  of  Savage  was  committed  on  the 
27th  April,  1842;  the  petition  of  his  creditors  was  filed 
against  him  in  the  district  court  on  the  25th  day  of  June, 
1842,  and  he  was  declared  a  bankrupt  on  the  26th  October, 
1842 ;  the  plaintiff  was  appointed  the  assignee,  and  this  is  his 
title. 

''  An  execution  of  fieri  facias  on  a  judgment  against  the 
estate  of  Savage  was  delivered  to  the  sheriff  on  the  9th  April, 
1842,  before  the  act  of  bankruptcy,  and  was  levied  on  the  land 
on  the  day  of  before  the  petition ;  but  after 

the  act  of  bankruptcy  the  defendant  purchased  at  the  sheriff's 
«ale.  had  his  deed,  and  this  was  his  tit  If. 

'  The  question  was,  has  the  plaintiff,  by  the  decree  of  bank- 
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ruptcy  and  its  relation  back  to  the  act  of  bankruptcy,  the 
elder  and  better  title;  or  has  the  defendant,  by  the  prior 
delivery  of  the  execution  into  the  hands  of  the  sheriff,  and  his 
levy  of  it,  before  the  petition  was  filed,  the  prior  and  superior 
title?'' 

The  statute  of  Kentucky,  upon  this  subject,  provides  ^^  that 
no  writ  of  fieri,  facia%y  or  other  writ  of  execution,  shall  bind 
the  estate  of  the  defendant  or  defendants  but  from  the  time 
such  writ  shall  be  delivered  to  the  sheriff,  or  other  proper  offi- 
cer, to  be  executed."  According  to  the  laws  of  that  state  a 
judgment  is  not  a  lien  upon  land,  and  the  real  as  well  as 
personal  estate  is  not  bound  until  the  process  of  execution 
against  the  property  of  the  defendant  is  delivered  to  the  offi- 
cer. The  question  to  be  determined  is,  whether  the  delivery 
of  the  fi>eri  facioB  to  the  sheriff  to  be  executed  created  a  lien 
on  the  property  of  the  defendant,  for  the  amount  for  p#^  ^  q 
which  the  execution  was  *is8ued  ?  If  it  did,  the  title  ^ 
of  the  defendant  is  the  superior  and  better  title,  and  protected 
by  the  last  proviso  in  the  2d  section  of  the  act  to  establish  a 
uniform  system  of  bankruptcy  throughout  the  United  States. 

In  construing  the  statute  above  mentioned,  the  decisions  of 
the  courts  of  Kentucky  have  not  been  entirely  uniform.  In 
the  case  of  Tabb  v.  JBarm,  4  Bibb  (Ky.),  29,  decided  in  1816, 
it  was  held,  that  the  delivery  to  the  sheriff  created  no  lien  on 
the  property  of  the  defendant.  In  a  subsequent  case,  how- 
ever, in  the  same  volume,  Daniel  v.  Cochrane^ %  administrator^ 
4  Bibb  (Ky.),  632,  decided  in  1817,  the  court,  in  delivering 
their  opinion,  speak  of  the  lien  of  a  fieri  facias^  from  the  time 
it  was  delivered  to  the  sheriff  to  be  executed,  as  if  it  were  a 
known  and  settled  principle  of  law  in  that  state.  But  this 
was  not  the  main  point  in  that  case,  which  turned  upon  the 
question,  whether  the  execution  continued  to  bind  the  prop- 
erty of  the  debtor  until  the  judgment  was  satisfied.  The 
court  held  that  it  did  not,  and  that  the  lien  ceased  after  the 
return  day  of  the  execution,  if  it  was  not  levied  before.  The 
question,  as  to  the  lien  acquired  by  the  delivery  to  the  officer, 
again  arose  in  the  case  of  Kilbi/  v.  Hoggin^  3  J.  J.  Marsh. 
(Ky.),  208,  and  in  this  case,  which  was  decided  in  1830,  the 
doctrine  in  the  case  of  Tabb  v.  Harris  was  fully  sustained  ;  and 
it  was  directly  and  distinctly  decided,  that  the  delivery  to  the 
sheriff  created  no  lien  against  any  other  creditor,  and  that  an 
execution  afterwards  placed  in  the  hands  of  the  sheriff,  if  first 
levied  upon  the  property,  was  entitled  to  a  preference. 

But  in  the  case  of  Million  v.  Ryley^  1  Dana,  (Ky.),  860, 
decided  in  1883,  the  court  held,  that  the  plaintiff  obtained  a 
lien  by  the  delivery  to  the  sheriff,  and  that  the  title  acquired 
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by  the  purchaser,  when  the  execution  was  regularly  levied 
and  the  property  sold,  related  back  to  the  delivery  to  the  offi- 
cer ;  and  they  speak  of  this  lien  as  secured  to  the  creditor  by 
the  Kentucky  statute.  In  1837  this  subject  again  came  before 
the  court,  in  the  case  of  Addison  and  others  v.  Crow  and  others, 
5  Dana,  (Ky.),  274,  and  in  this  case  the  question  appears  to 
have  been  very  fully  considered,  and  the  case  of  Million  v. 
Ryley  was  referred  to  and  commented  on,  and  the  principle 
decided  in  it  in  relation  to  the  lien  of  an  execution  re-affirmed. 
In  this  case  the  court  say  "  the  levy  of  a  fieri  facias  upon  the 
land  of  the  debtor  undoubtedly  renders  the  lien  more  specific, 
and  being  a  necessary  step  in  the  execution  of  a  writ,  com- 
pletes the  authority  of  the  officer  to  sell,  and  has  the  further 
effect  of  giving  continuance  both  to  the  authority  and  the  lien, 
which  would  otherwise  expire  with  the  return  of  the  writ. 
And  we  do  not  perceive  any  necessity  or  reasonable  ground 
for  ascribing  to  it  any  other  efficacy  than  this ; "  and  in  page 
277  of  the  same  case,  the  court  again  say,  ^^  no  reason  appears 
for  attributing  to  a  levy  any  efficacy  except  as  one  step 
towards  the  consummation  of  the  lien  arising  from  the 
delivery  of  the  execution  to  the  officer." 
*1201  *This  is  the  latest  decision  in  the  courts  of  the  state 
J  to  which  we  have  been  referred,  or  of  which  we  are 
aware,  and,  as  we  have  already  said,  it  appears  to  have  been 
well  considered.  And  whatever  doubts  might  before  have 
been  entertained,  we  must,  under  the  authority  of  this  case, 
regard  it  as  the  settled  law  of  the  state,  that  the  creditor  ob- 
tains a  lien  upon  the  property  of  his  debtor  by  the  delivery  of 
the  ^n /aaa«  to  the  sheriff;  that  it  acquires  no  additional 
validity  or  force  by  being  actually  levied,  but  that  the  lien  is 
as  absolute  before  the  levy  as  it  is  afterwards,  and  continues 
while  the  process  remains  in  the  hands  of  the  sheriff  to  be 
executed. 

In  this  view  of  the  subject  it  is  unnecessary  to  examine  or 
to  remark  upon  ^the  cases  which  have  been  decided  in  other 
states  or  in  England,  because  the  question  depends  altogether 
upon  the  law  of  Kentucky.  And  as  by  the  laws  of  that  state 
a  f^ri  facias,  when  delivered  to  the  sheriff,  is  a  lien  upon  the 
property  of  the  debtor  while  it  continues  in  the  hands  of  the 
officer  to  be  executed,  the  creditor  is  not  deprived  of  this  lien 
by  an  act  of  bankruptcy  on  the  part  of  the  debtor  committed 
before  the  levy  is  made,  but  after  the  execution  is  in  the  hands 
of  the  sheriff.  In  the  case  before  us,  therefore,  the  court  are 
of  opinion  that  the  defendant,  by  the  prior  delivery  of  the 
execution  and  the  suhsequei  t  levy  and  sale,  has  the  prior  and 
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superior  title,  and  we  shall  certify  accordingly  to  the  Circuit 
Court. 


<*•»» 


The  United  States,  Plaintiff,  v.  Hezekiah  H.  Geab, 

Defendant. 

The  United  States,  Complainant,  v.  Hezekiah  H.  Geab, 

Defendant. 

The  act  of  Congress  entitled  *'  An  act  to  create  additional  land  districts  in  the 
states  of  Illinois  and  Missouri,  and  in  the  territory  north  of  the  state  of 
Illinois,"  approved  June  26th ,  1834,  does  not  require  the  President  of  the 
United  States  to  cause  to  be  offered  for  sale  the  public  lands  containing  lead 
mines  situated  in  the  land  districts  created  by  said  act. 

The  said  act  does  not  require  the  President  to  cause  said  lands,  containing  lead 
mines,  to  be  sold,  because  the  5th  section  of  the  act  of  the  8d  March,  1807, 
entitled  '*  An  act  making  provision  for  the  disposal  of  the  public  lands  situ- 
ated between  the  United  States  military  tract  and  the  Connecticut  reserve, 
and  for  other  purposes,''  Is  still  in  full  force. 

The  lands  contidning  lead  mines  in  the  Indiana  territory,  or  in  that  part  of  it 
made  Into  new  land  districts  by  the  act  of  the  26th  June,  1834,  are  not  sub- 
ject, under  any  of  the  pre-emption  laws  which  have  been  passed  by  Con- 
gress, to  a  pre-emption  by  settlers  upon  the  public  lands. 

The  4th  section  of  the  act  of  1834  does  in  no  way  repeal  any  part  of  the  5th 
section  of  the  act  of  the  3d  March,  1807,  by  which  the  lands  containing  lead 
mines  were  reserved  for  the  future  disposal  of  the  United  States,  by  which 
erants  for  lead-mine  tracts,  discovered  to  be  such  before  they  may  be  bought 
from  the  United  States,  are  declared  to  be  fraudulent  and  null,  and  «}qi  i 
which  authorized  *the  President  to  lease  any  lead  mine  which  had  ' 
been,  or  might  be,  discovered  In  the  Indiana  territory,  for  a  term  not  exceed- 
ing five  years. 

The  land  containing  lead  mines,  in  the  districts  made  by  the  act  of  1834,  are 
not  subject  to  pre-emption  and  sale  under  any  of  the  existing  laws  of  Con- 
gress. 

Digging  lead  ore  from  the  lead  mines  upon  the  public  lands  of  the  United 
States  is  such  a  waste  as  entitles  the  United  States  to  a  writ  of  injunction  to 
restrain  it.^ 

These  two  cases  came  up  from  the  Circuit  Court  of  the 
United  States  for  the  district  of  Illinois,  and  involved  the 
right  of  Gear,  the  defendant,  to  a  tract  of  land  upon  which 
there  was  a  lead  mine.  The  fii-st  was  an  action  of  trespass 
quare  clausum  f regit  on  the  common  law  side  of  the  court;  and 
the  second  a  bill  in  chancery,  with  a  prayer  for  an  injunc- 
tion to  stay  waste,  on  the  equity  side.  The  declaration 
chai*ged  Gear  with  having  broke  and  entered  the  north  half 

^Relied   on.     Cotton  v.    United  substance  of  the  estate;  and  an  in- 
states, 11  How.,  232.  junction  was  granted.   As  to  pro-emp- 

InUnUed  8tcUe9v.  ParrotiflAcAllf  tion,  see   United  States  y,  Afn€9f  1 

271,  it  is  decided  that  the  working  of  Woodb.  A  M.,  76. 
a  ^Id  mine  Is  the  taking  away  the 

188 


121  SUPREME   COURT. 

United  States  v.  Gear. 

section  23,  township  29  north,  range  1  east,  and  the  south 
half  of  fractional  section  8,  township  28  north,  range  1  east, 
both  being  east  of  the  fourth  principal  meridian,  and  then  and 
there  dug  up  the  mineral  lead  ore,  &c.,  &c. 

The  defendant  filed  six  pleas,  all  resting  on  the  ground  that 
he  had  settled,  resided  on,  and  occupied  the  land  in  question 
iu  the  year  1827,  and  cultivated  a  part  thereof,  and  had  ever 
since  remained,  continued,  and  still  was  in  possession  thereof, 
and  was  lawfully  entitled  to  the  pre-emption  right  to  said 
quarter  section;  said  premises  being  subject  to  pre-emption 
rights,  and  not  yet  oflFered  for  sale  by  the  President's  procla- 
mation ;  by  reason  whereof  he,  the  defendant,  dug  lead  ore  or 
mineral,  as  he  might  lawfully  do,  &c.,  &c. 

To  these  pleas  the  plaintiffi  replied,  in  substance,  that  the 
quarter-section  of  land  was,  and  always  had  been,  the  property 
of  the  plaintiffs ;  that  it  contained  a  valuable  lead  mine,  the 
existence  of  which  was  well  known  to  the  defendant  before 
arnd  at  the  time  he  settled  upon  the  land,  &c. 

To  these  replications  the  defendant  demurred  generally,  and 
the  plaintiffs  joined  in  the  demurrer. 

The  same  principles  were  involved  in  the  chancery  case, 
alleged,  of  course,  in  a  different  manner. 

When  the  cause  came  up  for  argument,  in  the  court  below, 
the  judges  were  divided  in  opinion,  and  the  questions  duly 
certified  to  this  court.  They  are  somewhat  differently  stated 
in  the  two  cases,  and  it  is  proper  to  mention  both. 

In  the  chancery  case  they  are  thus  stated : 

1.  Whether  the  act  of  Congress,  entitled  "  An  act  to  create 
additional  land  districts  in  the  states  of  Illinois,  Missouri,  and 
the  territory  north  of  the  state  of  Illinois,"  approved  June 
26th,  1834,  so  far  repeals  the  5th  section  of  the  act  of  the  8d 
of  March,  1807,  entitled  "An  act  making  provision  for  the 
disposal  of  the  public  lands  situated  between  the  United  States 
military  tract  and  the  Connecticut  reserve,  and  for  other  pur- 
poses," as  to  subject  the  lands  mentioned  in  said  act  of 
*1221  ^^^^  26th,  1834,  containing  lead  mines,  to  be  entered 

J  and  *purchased  by  pre-emption  under  any  of  the  pre- 
emption laws  of  Congress  ? 

2.  Whether  the  said  act  (1834)  requires  the  President  of 
the  United  States  to  cause  lands  containing  lead  mines  to  be 
sold,  or  only  authorizes  him  to  do  so  in  his  discretion  ? 

8.  Whether  lands  containing  lead  mines  are  subject  to  be 
held  or  purchased  under  any  of  the  acts  of  Congress  granting 
the  rights  of  pre-emption  to  settlers  upon  the  public  lands? 

4.  Whether  the  digging  lead  ore  from  the  lead  mines  upon 
the  I  ublic  lands  of  the  United  States  is  such  a  waste  as  en* 
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titles  the  United  States  to  the  allowance  of  a  writ  of  injunc- 
tion to  restrain  ? 
In  the  common  law  case  they  are  thus  stated : 

1.  Does  the  act  of  Congress,  entitled  ^^An  act  to  create 
additional  land  districts  in  the  states  of  Illinois  and  Missouri, 
and  in  the  territory  north  of  the  state  of  Illinois,"  approved 
June  26th,  1834,  require  the  President  of  the  United  States  to 
cause  to  be  offered  for  sale  the  public  lands  situate  in  the  land 
district  created  by  said  act,  containing  lead  mines  ? 

2.  Does  the  said  act  require  the  President  to  cause  said 
lands,  containing  lead  mines,  to  be  sold,  notwithstanding  the 
6th  section  of  the  act  of  the  8d  of  March,  1807,  entitled  "An 
act  making  provisions  for  the  disposal  of  the  public  lands  sit- 
uated between  the  United  States  military  tract  and  the  Con- 
necticut reserve,  and  for  other  purposes  ?  " 

8.  Are  the  said  lands,  containing  lead  mines,  subject  to  pre- 
emption under  any  of  the  pre-emption  laws  which  have  been 
passed  by  Congress? 

4.  Does  the  4th  section  of  the  said  act  of  1884  so  far  repeal 
the  5th  section  of  the  act  of  1807,  as  to  subject  the  public 
lands  containing  lead  mines  to  be  sold  by  the  United  States  in 
the  same  manner  as  other  public  lands  not  containing  lead 
mines? 

6.  Are  the  said  lands,  containing  lead  mines,  subject  to  pre- 
emption or  sale  under  any  of  the  existing  laws  of  Congress  ? 

The  acts  of  Congress  referred  to  are  the  following : — 

On  the  8d  of  March,  1807,  an  act  was  passed,  (1  Land  Laws, 
162,)  by  the  5th  section  of  which  it  was  enacted, . "  That  the 
several  lead  mines  in  the  Indiana  territory,  together  with  as 
many  sections  contiguous  to  each  as  shall  be  deemed  necessary 
by  the  President  oi  the  United  States,  shall  be  reserved  foi* 
the  future  disposal  of  the  United  States ;  and  any  grant  which 
may  hereafter  be  made  for  a  tract  of  land  containing  a  lead 
mine,  which  had  been  discovered  previous  to  the  purchase  of 
such  tract  from  the  United  States,  shall  be  considered  fraudu- 
lent and  null.  And  the  President  of  the  United  States  shall 
be,  and  he  is  hereby,  authorized  to  lease  any  lead  mine  which 
has  been,  or  may  hereafter  be,  discovered  in  the  Indiana  terri- 
tory, for  a  term  not  exceeding  five  years."  r*123 

*At  that  time  the  land  now  included  within  the  state  ^ 
of  Illinois  was  part  of  the  Indiana  territory. 

In  1827,  Gear,  the  defendant,  entered  upon  the  north  half  of 
section  28,  township  29  north,  of  range  1  east,  erected  a  house 
upon  it^  cultivated  and  occupied  it. 

On  liie  29th  of  May,  1880,  Congress  passed  ^^An  act  to  grant 
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pre-emption  rights  to  settlers  on  the  public  lands,"  the  first 
section  of  which  was  as  follows : 

"  That  every  settler  oi  occupant  of  the  public  land  prior  to 
the  passage  of  this  act,  who  is  now  in  possession,  and  cultivated 
any  part  thereof  in  the  year  1829,  shall  be,  and  he  is  hereby, 
authorized  to  enter  with  the  register  of  the  land-office  for  the 
district  in  which  such  lands  maybe,  by  legal  subdivisions,  any 
number  of  acres,  not  more  than  one  hundred  and  sixty,  or  a 
quarter-section,  to  include  his  improvement,  upon  paying  to 
the  United  States  the  then  minimum  price  of  said  land :  rro- 
vided,  however,  that  no  entry  or  sale  of  any  land  shall  be 
made,  under  the  provisions  of  this  act,  which  shall  have  been 
reserved  for  the  use  of  the  United  States,  or  either  of  the  sev- 
eral states  in  which  any  of  the  public  lands  may  be  situated." 

The  4th  section  declared,  that  the  sale  of  the  public  lands 
should  not  be  delayed,  nor  should  the  act  be  available  for  those 
who  failed  to  make  proof  and  payment,  and  concluded  as  fol- 
lows: 

^^  Nor  shall  the  rights  of  pre-emption  contemplated  by  this 
act  extend  to  any  land  which  is  reserved  from  sale  by  act  of 
Congress,  or  by  order  of  the  President,  or  which  may  have 
been  appropriated  for  any  purpose  whatsoever." 

The  act  was  to  remain  in  force  for  one  year  after  its  passage. 

On  the  5th  of  April,  1882,  Congress  passed  an  ^'  act  supple- 
mentary to  the  several  laws  for  the  sale  of  the  public  lands," 
which  permitted  the  public  lands  to  be  purchased  either  in 
entire  sections,  hal^sections,  quarter-sections,  half  quarter- 
sections,  or  quarter  quarter-sections,  and  contained  three  pro- 
visions, the  third  of  which  was  as  follows : 

^^  Provided  fui*ther,  that  all  actual  settlers,  being  house 
keepers,  upon  the  public  land,  shall  have  the  right  of  pre-emption 
to  enter,  within  six  months  after  the  passage  of  this  act,  not 
exceeding  the  quantity  of  one-half  quarter-section,  under  the 
provisions  of  this  act,  to  include  his  or  their  improvements, 
under  such  regulations  as  have  been,  or  may  be,  prescribed  by 
the  Secretary  of  the  Treasury,"  &c. 

On  the  14th  of  July,  1832,  Congress  passed  "  An  act  supple- 
mental to  an  act  granting  the  right  of  pre-emption  to  settlers 
on  the  public  lands,  approved  on  the  29th  of  May,  1880," 
which  is  too  long  to  be  quoted.  The  purport  of  it  was  to 
extend  to  occupants  and  settlers  the  privilege  granted  by  the 
prior  act  until  one  year  after  the  surveys  had  been  made,  or 
the  land  had  been  attached  to  a  particular  land  district. 
*1 241  ^^  *^®  ^  ^^  March,  1833,  an  act  was  passed  reviv- 
J  ing  that  of  *April  6th,  1832,  extending  the  privileges 
granted  by  that  act  to  the  same  period  as  those  just  mentioned, 
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and  placing  the  beneficiaries  of  the  two  acts  of  the  6th  of  April 
and  14th  of  July  upon  the  same  footing. 

In  1884,  two  acts  were  passed,  one  on  the  19th  and  one  on 
the  26th  of  June.  That  of  the  19th  was  to  revive  the  act  to 
grant  pre-emption  rights  to  settlers  on  the  public  lands,  ap- 
proved May  29th,  1880. 

The  1st  section  declared,  that  evenr  settler  or  occupant  of 
the  public  lands  prior  to  the  passage  of  the  act,  who  was  then 
in  possession,  and  cultivated  any  part  thereof  in  the  year  1888, 
should  be  entitled  to  all  the  benefits  and  privileges  provided 
by  the  act  of  29th  May,  1880 ;  which  act  was  revived  and  con- 
tmued  in  force  for  two  years. 

The  act  of  the  26th  June  was  entitled  ^^  An  act  to  create 
additional  land  districts  in  the  states  of  Illinois  and  Missouri, 
and  in  the  territory  north  of  the  state  of  Illinois." 

The  4th  section  enacted,  ^^that  the  President  shall  be 
authorized,  as  soon  as  the  survey  shall  have  been  completed, 
to  cause  to  be  offered  for  sale,  in  the  manner  prescribed  by 
law,  all  the  lands  lying  in  said  land  districts,  at  the  land-offices 
in  the  respective  districts  in  which  the  land  so  offered  is 
embraced,  reserving  only  section  16,  in  each  township,  the 
tract  reserved  for  the  village  Galena,  such  other  tracts  as  have 
been  granted  to  individuals  and  the  state  of  Illinois,  and  such 
reservations  as  the  President  shall  deem  necessary  to  retain  for 
military  posts,  any  law  of  Congress  heretofore  existing  to  the 
contrarj'  notwithstanding." 

On  the  22d  of  June,  1838,  an  act  was  passed,  the  title  of 
which  was  ^^  An  act  to  grant  pre-emption  rights  to  settlers  on 
the  public  lands."  It  enacted  that  every  actual  settler  of  the 
public  lands,  being  the  head  of  a  family,  or  over  twenty-one 
years  of  age,  who  was  in  possession  and  a  house-keejper,  by 
personal  residence  thereon  at  the  time  of  the  passage  of  tiie  act 
and  for  four  months  next  preceding,  should  be  entitled  to  all  the 
benefits  and  privileges  of  the  act  of  May  29th,  1880 ;  which 
act  was  thereby  revived  and  continued  in  force  for  two  years. 
It  contained  a  number  of  provisions,  one  of  which  was,  that  it 
should  not  be  so  construed  as  to  give  a  right  of  pre-emption  to 
any  land  specially  occupied  or  reserved  for  town-lots  or  other 
purposes  by  authority  of  the  United  States. 

By  the  act  of  the  1st  June,  1840,  the  above  act  was  contin- 
ued in  force  until  the  22d  of  June,  1842,  subject  to  the  excep- 
tions therein  contained. 

On  the  4th  of  September,  1841,  an  act  was  passed  entitled 
"'An  act  to  appropriate  the  proceeds  of  the  sales  of  the  public 
lands,  and  to  grant  pre-emption  rights." 

The  10th  section  granted  pre-emption  rights  to  actual  set* 
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tiers,  with  several  limitations  and  exceptions,  two  of  which 

♦12^1  ^®^®  ^  follows,  viz. : 

J  *44  jf  Q  lands  included  in  any  reservation  by  any  treaty, 
law,  or  proclamation  of  the  President  of  the  United  States,  or 
reserved  for  salines  or  for  other  purposes,"  and  "  no  lands  on 
which  are  situated  any  known  salines  or  mines,  shall  be  liable 
to  entry  under  and  by  virtue  of  the  provisions  of  this  act." 

Nelson^  attorney-general,  for  the  United  States. 
Hardin^  for  the  defendant. 

Nelson.  The  early  acts  of  Congress  upon  the  subject  are 
all  stated  in  Mr.  Gilpin's  argument,  14  Pet.,  529.  The  act  of 
1807  reserves  all  lead  mines.  If  that  act  is  still  in  force  the 
case  is  clearly  within  it,  because  the  replication  avers  the  exis- 
tence of  a  lead  mine  on  this  tract  of  land,  and  it  is  not  contro- 
verted. If  the  case  is  withdrawn  from  the  operation  of  that 
act,  it  must  be  through  the  effect  of  some  one  of  the  pre- 
emption laws.    Let  us  inquire. 

By  the  act  of  1830, 1  Land  Laws,  473,  474,  chap.  401,  there 
is  no  right  of  pre-emption  in  lands  reserved  from  sale. 

That  of  1832  cannot  apply,  because  there  is  nothing  in  the 
record  to  show  that  the  defendant  made  an  application  for  this 
land,  and  thus  brought  himself  within  the  provisions  of  the 
act. 

That  of  1834  merely  revived  the  act  of  1880.  Of  course  the 
same  restriction  was  continued ;  and  by  that  of  1888  it  was 
continued  for  two  years  longer. 

By  the  act  of  1841,  Session  Acts,  p.  26,  chap.  16,  section  10, 
ao  land  is  to  be  entered  on  which  lead  mines  are. 

In  no  act  is  there  a  pre-emption  right  varying  from  that 
given  by  that  of  1830,  except  in  the  law  of  1882,  which  says  it 
shall  be  subject  to  such  conditions  as  the  Secretary  of  the 
Treasury  should  impose.  But,  in  making  these  conditions,  it 
was  his  duty  to  conform  to  the  settled  policy  of  the  country. 

These  acts  may  then  be  laid  aside,  as  having  no  bearing  on 
the  case.  The  one  under  which  the  controversy  arises  is  that 
passed  in  1834.  At  this  session,  two  acts  were  passed,  viz. : 
1834,  chap.  467,  passed  on  19th  June ;  1834,  chap.  527,  passed 
on  26th  June. 

The  4th  section  of  the  latter  act  is  the  clause  to  which  the 
attention  of  the  court  should  be  directed.  It  authorizes  the 
President  to  offer  for  sale  the  lands  therein  mentioned,  with 
certain  exceptions ;  and  it  is  contended,  on  the  part  of  the 
defendant,  that  lead  mines  are  not  named  in  the  exceptiouBi 
and  that,  consequently,  the  right  of  pre-emption  accrued. 
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The  question  is,  does  this  act  repeal  that  of  1807,  aud  author- 
ize the  President  to  sell  without  regard  to  the  restrictions 
imposed  upon  him  by  the  act  of  1807  ?    I  think  not ;  because, 

1.  The  act  of  1834  was  not  designed  to  bear  upon  that  of 
1807.  It  had  a  different  object  in  view,  professing  to  estab- 
lish land-offices.  There  were  two  laws  passed  at  that  session, 
one  seven  days  after  the  other.  The  one  first  passed  r^^on 
provided  for  pre-emptions,  and  reserved  *lead  mines.  '• 

Is  it  probable  that  these  provisions  would  be  repealed  by  a  law 
passed  a  few  days  afterwards,  and  purporting  to  regulate  an 
entirely  different  matter? 

2.  In  every  subsequent  act,  of  1888,  1840, 1841,  there  is  the 
same  reservation  as  in  1830,  which  is  a  strong  legislative  expo- 
sition of  the  meaning  of  Congress.  In  the  distribution  law,  it 
is  repeated ;  and  the  practice  of  the  executive  department  has 
always  been  to  refuse  to  grant  such  lands. 

3.  There  is  another  legislative  interpretation.  In  1842 
(chap.  190)  an  act  was  passed,  including  Wisconsin  in  the  act 
of  1834.  Those  who  had  entered  lead  mines  were  indemnified, 
and  allowed  to  enter  other  lands,  provided  they  did  not  violate 
the  act  of  1830. 

4.  By  the  section  of  1834  under  consideration,  the  President 
might  offer  the  lands  for  sale,  but  it  was  not  incumbent  on 
him  to  do  so.  He  had  a  discretionary  power,  which  carried 
with  it  the  right  to  refuse  to  sell  them  at  the  minimum  price 
of  one  dollar  and  twenty-five  cents  per  acre.  See  opinion  of 
Attorney-General  Butler,  2  Land  Laws,  127, 128. 

In  14  Peters,  526,  the  court  has  decided  this  question.  In 
that  case  the  contract  for  leasing  was  made  after  1834.  It  is 
true,  that  the  act  was  not  noticed  in  the  argument,  but  this 
shows  the  opinion  to  have  been  then,  that  the  act  had  nothing 
to  do  with  the  subject.  It  was  argued  by  Mr.  Benton  upon  a 
different  ground. 

But  suppose  that  the  President  was  authorized  to  sell  these 
lands.  How  does  the  right  of  pre-emption  follow  ?  This  is  a 
matter  regulated  by  Congress  only.    Does  the  act  of  1834 

¥'ve  a  right  of  entry  before  the  lands  are  offered  at  public  sale? 
he  act  of  1830  might  have  thrown  open  all  lands,  then  in  the 
market,  to  pre-emption  rights ;  but  it  does  not  follow  that  that 
of  1834  did  so  too. 

As  to  the  propriety  of  granting  an  injunction  in  the  equity 
case,  on  the  ground  that  the  bill  alleges,  that  the  injury  will 
be  irreparable,  see  2  Land  Laws,  17  ;  3  Wheat.,  131 ;  2  Story 
Eq.,  207,  208 ;  Dewey  on  Injunctions,  137, 188, 184, 112. 

Hardin^  for  defendant. 
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The  act  of  1807  reserved  lead  mines  from  sale,  but  left 
them  subject  to  the  future  action  of  Congress.  They  were 
not  appropriated  to  any  particular  purpose:  no  plan  was 
adopted  for  their  subsequent  government.  All  that  was  done 
bj  that  act  was  to  say,  that  at  some  time  thereafter  Congress 
would  consider  what  course  should  be  taken  with  regara  to 
them.  They  were,  therefore,  just  as  much  open  to  the  legislation 
of  Congress  as  any  other  portion  of  the  public  lands.  If  an 
appropriation  of  them  had  been  made,  to  take  immediate 
enect,  the  case  would  have  been  different ;  for  there  is  a  dis- 
tinction between  reservation  and  appropriation.  Grants  made 
by  executive  officers  were  declaim  void ;  but  this  was  not 
intended  to  guide  future  congressional  action.  By  the  act  of 
*1271  ^^^^«  pre-emption  rights  are  given  *in  the  broadest 
-I  sense,  except  where  lands  are  reserved  for  the  United 
States.  But  they  were  often  reserved  for  canals,  light-houses, 
&c.  As  long  as  the  act  of  1807  was  in  force,  we  admit,  that 
the  act  of  1880  did  not  give  a  right  of  pre-emption  to  the 
land  in  question,  because  it  was  reserved  from  sale.  But  the 
act  of  April  6th,  1882,  permits  quarter  quarter-sections  to  be 
entered,  and  extends  the  privilege  to  all  house-keepers,  who 
had  settled  on  the  public  lands,  in  the  broadest  possible  terms. 
The  defendant's  plea  shows  him  to  have  been  entitled  to 
claim  it.  There  was  no  reservation  in  the  act.  It  has  been 
said,  by  the  attorney-general,  that  no  settlement  could  be 
made  on  lauds  which  had  not  been  offered  for  sale,  and  that 
the  Secretary  of  the  Treasury  must  prescribe  regulations. 
But  the  very  term  implies  a  recognition  of  a  settlement  thus 
made.  What  is  it?  rre-emption:  a  right  to  purchase  before 
the  day  of  public  sale.  Before  the  passage  of  such  a  law,  a 
settler  was  an  intruder ;  but  afterwards,  he  had  an  estate  upon 
condition.  And  if  he  complied  with  the  act,  he  fulfilled  the 
condition,  and  the  estate  became  absolute.  It  has  been  called 
a  gift.  But  if  so,  it  was  a  gift  under  a  legislative  grant, 
wmch,  in  effect,  vests  the  title,  of  which  a  subsequent  patent 
is  only  the  evidence.    2  Kent,  255 ;  4  Pet.,  408,  422 ;  2  How.« 

816,  m. 

Being  so,  it  was  not  in  the  power  of  the  President  or  any 
executive  officer  to  take  it  away. 

If  we  look  to  results,  they  are  all  in  our  favor.  The  object 
of  Congress,  in  making  the  original  reservation,  was  to  pre* 
vent  monopoly,  but  not  the  general  settlement  of  the  country. 
The  leasing  system  has  not  paid  expenses,  and  it  injures  the 
land.  The  Secretair  of  War  has,  for  many  years,  recom- 
mended that  the  lead  mines  should  be  sold ;  and  we  say,  that 
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C!onffr688  has  ordered  it,  but  that  the  President  has  improperly 
withheld  them  from  sale. 

By  the  act  of  26th  Jane,  18849  the  President  was  author* 
ized  to  sell  the  public  lands  with  certain  reservations,  and 
these  are  not  within  the  reservations.  But  the  attorney-gen- 
eral says,  that  the  President  was  only  authorized  to  sell ;  that 
it  was  a  matter  within  his  discretion.  Be  it  so.  This  removes 
them  from  the  Ust  of  reservations;  and  being  no  longer 
reserved,  the  pre-emption  law  of  the  19th  June  comes  in  and' 
operates  upon  them.  What  construction  must  be  given  to 
the  word  ^^ authorized?"  We  say,  it  makes  it  the  duty  of  the 
President  to  sell. 

It  is  not  only  used  so  in  the  act  of  2Gth  June,  1834,  but  in 
all  acts  in  which  Congress  directs  or  authorizes  land  to  be 
sold  by  order  of  the  President.  As  in  these  acts :  Februanr 
17th,  1818,  sect  8,  Land  Laws,  294 ;  March  8d,  1828.  sect.  10, 
Land  Laws,  864 ;  July  14th,  1882,  sect.  2,  Land  Laws,  611 ; 
July  7th,  1888,  sect.  1,  Land  Laws,  578 ;  March  3d,  1815,  sect. 
5,  Land  Laws,  260 ;  May  6th,  1812,  sect.  1,  Land  Laws,  214. 

Congress    never  does  order  the  President  in    imperative 
terms.    The  ^language  is  courteous ;  but  it  is  a  minis-  r«-|  oq 
terial  act  to  proclaim  the  lands  for  sale.     Grignon  v.  ^ 
Astar,  2  How.,  844. 

This  power  can  be  exercised  by  other  of&cers  than  the  Pres- 
ident ;  and  in  the  following  cases  other  subordinate  officers 
are  authorized,  alias  directed,  to  make  sales,  &c. :  Secretary  of 
War,  March  3d,  1803,  sect.  2,  Land  Laws,  99 ;  Secretary  of 
Treasury,  March  3d,  1825,  sect.  1,  Land  Laws,  403 ;  registers 
and  receivers,  April  27th,  1816,  sect.  1,  Land  Laws,  274; 
April  30th,  1810,  sect.  1,  Land  Laws,  176 ;  "  proper  officer," 
May  13th,  1800,  sect.  1,  Land  Laws,  78;  ^^commissioners," 
July  14th,  1832,  sect.  2,  Land  Laws,  510.  See  also,  acts  23d 
August,  1842,  sect.  2,  Acts,  124 ;  4th  August,  1842,  sect.  1, 
Acts,  88 ;  10th  May,  1842,  sect.  1,  Acts,  14. 

These  lead-mine  lands  being  authorized  to  be  sold,  without 
any  reservation,  and  no  power  existing  in  the  President  to 
reserve  them  from  sale,  more  than  any  other  public  lands,  so 
much  of  the  law  of  1807,  as  "  reserved  them  for  the  future 
disposal  of  the  United  States,"  was  necessarily  repealed  by 
the  act  of  1834.  The  reservation  being  taken  off,  they  become 
subject  to  rights  of  occupancy,  as  other  lands,  ana  settlers 
acquiring  rights  to  pre-emption,  by  virtue  of  pre-emption  laws, 
cannot  be  divested  of  these  rights  by  the  refusal  of  the  Presi- 
dent to  proclaim  them  for  sale. 

If  the  pre-emption  laws,  passed  prior  to  the  act  of  1834,  did 
not  give  the  defendant  a  right  of  pre-emption,  the  pre-emption 
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law  of  1888  did.  This  act  makes  no  mention  of  reserving 
lead  mines.  It  is  provided  in  this  act,  that  it  shall  not  extend 
"  to  any  land  specially  occupied  or  reserved  for  town  lots,  or 
other  purposes,  by  authority  of  the  United  States." 

These  lead-mine  lands  were  not  occupied  or  reserved  for 
any  purpose  by  the  United  States.  They  were,  in  1807, 
reserved  from  sale  for  future  disposal ;  but  nowhere  are  they 
appropriated  or  reserved  for  the  use  of  the  government,  to  dig 
mineral,  or  other  special  use.  The  object  of  the  original  res- 
ervation was  to  delay  the  sale  until  Congress  should  determine 
what  disposition  should  be  made  of  them.  By  the  law  of 
1834,  and  the  various  pre-emption  laws.  Congress  has  author- 
ized their  sale  and  disposal,  and  they  are  not,  consequently, 
within  the  meaning  of  any  reservation  or  appropriation  men- 
tioned in  the  subsequent  pre-emption  laws. 

On  all  public  lands,  authorized  to  be  sold,  citizens  are  per^ 
mitted  and  encouraged,  by  the  pre-emption  laws,  to  go  on 
them  and  improve  them.  To  do  so,  they  must  erect  houses, 
break  up  the  natural  meadow,  and  fell  trees.  These  are  all 
acts  of  waste,  according  to  the  common  law. 

The  old  acts  of  Congress  against  waste,  and  to  punish  for 
trespasses  in  cutting  timber,  &c.,  are  inconsistent  with  these 
pre-emption  laws,  and  the  rights  and  privileges  granted  to 
occupants  under  them;  consequently,  they  are  repealed  by 
the  pre-emption  laws  subsequently  passed.  Neither  action 
can  therefore  be  sustained. 


J     *Nelson^  in  reply  and  conclusion. 

The  question  of  a  general  reservation  does  not  arise  in  the 
case.  The  replication  sets  out,  that  defendant  knew  that 
mines  were  on  the  land ;  and  by  his  demurrer  he  admits  that 
he  knew  it.  The  act  of  1807  reserves  mines,  and  declares, 
that  all  grants  of  them  shall  be  considered  fraudulent  and 
null.  Under  this  act  alone,  the  defendant  would  have  been  a 
trespasser,  even  if  he  had  obtained  a  grant  of  the  land. 

It  has  been  said,  that  the  district-attorney  had  no  right  to 
bring  suit  without  the  authority  of  an  act  of  Congress.  But 
the  Constitution  makes  it  the  duty  of  the  President  to  see 
that  all  laws  are  executed,  and  the  power  to  sue  results  from 
the  nature  of  things. 

The  act  of  1830  is  the  first  and  general  pre-emption  law ; 
and  no  law,  now  in  force,  is  inconsistent  with  this.  It  says 
that  its  provisions  do  not  apply  to  lands  which  were  reserved 
from  sale;  but  the  act  of  1807  had  already  reserved  these 
lands. 

The  act  of  April,  1832,  has  no  application.  It  was  not 
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designed  as  a  pre-emption  law,  but  to  allow  smaller  sub-divi- 
sions than  had  been  before  tolerated.  The  claim  here  is  not 
for  one  of  these  sub-divisions,  but  an  entire  quarter-section. 
But  the  privilege  granted  by  the  act  of  1832  is  confined  to 
half  quarter-sections,  and  extends  to  no  larger  amount. 

The  act  of  July,  1832,  merely  gave  an  extension  of  time. 

The  act  of  1834  appears  to  be  the  chief  reliance  of  the 
defendant.  We  admit,  that  if  the  court  think  that  this  act 
grants  the  lands,  the  plaintiff  is  not  entitled  to  maintain  this 
suit.  But  it  does  not  profess  to  be  a  pre-emption  act.  It  is 
to  create  additional  land-districts.  It  authorizes  the  President 
to  do  certain  things  in  the  manner  prescribed  by  law.  But  a 
pre-emptioner  can  only  claim  under  an  act  of  Congress,  and 
this  act  does  not  give  him  power  to  enter,  which  is  expressly 
prohibited  by  the  act  of  1830.  It  does  not  follow  that  any 
pre-emptioner  may  take  up  lands  as  soon  as  their  sale  is 
authorized.  No  statute  gives  him  such  a  right.  The  question 
is,  what  was  the  intention  of  Congress  in  passing  this  law  ? 
The  answer  must  be  sought  in  the  act  itself,  and  in  the  cir- 
cumstance that,  seven  days  before,  a  regular  pre-emption  law 
had  been  passed. 

The  act  of  1838  contains  many  reservations,  and  it  is  argued 
that  mines  are  not  included  within  them.  But  the  general 
phrase,  *^  for  other  purposes,"  will  include  mines ;  and  besides, 
it  professed  to  revive  the  act  of  1830,  with  all  its  reservations. 

Mr.  Justice  WAYNE  delivered  the  opinion  of  the  court. 

From  the  foregoing  statement  of  all  the  acts  of  Congress 
having  any  bearing  on  the  subject  before  us,  we  think  it  obvi- 
ous it  was  not  intended  to  subject  lead-mine  lands  in  the 
districts  made  by  the  act  of  the  26th  June,  1834,  to  sale  as 
other  public  lands  are  sold,  or  to  make  them  liable  to  a  pre- 
emption by  settlers. 

*The  argument  in  support  of  a  contrary  conclusion  r«i  on 
is,  that  the  reservations  in  the  fourth  section  of  that  '- 
act,  with  the  authority  given  to  the  President  to  sell  all  the 
lands  in  the  districts,  any  law  of  Congress  heretofore  existing 
to  the  contrary  notwithstanding,  exclude  lead-mine  tracts  in 
those  districts  from  the  operation  of  the  act  of  the  3d  of 
March,  1807.  At  most,  the  language  of  the  fourth  section  of 
the  act  of  1884  imparts  only  an  authority  to  the  President  to 
sell,  given  in  the  same  way  as  it  has  been  conferred  upon  him 
in  other  acts  providing  for  the  sale  of  the  public  lands.  Then 
the  question  occurs,  whether  the  section  of  an  act,  in  general 
terms  to  sell,  (certain  reservations  excepted,)  without  any 
reference  to  a  previous  act,  which  declares  that  lead  mines 
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in  the  Indiana  territory  shall  be  reserved  for  the  future  dis- 
posal of  the  United  States,  is  so  far  a  repeal  of  the  latter,  that 
lead-mine  lands  in  a  part  of  that  territory  are  subjected  to  sale 
as  other  public  lands  are.  Why  should  Congress,  without 
certain  words  showing  an  intention  to  depart  from  the  policy 
which  had  governed  its  legislation  in  respect  to  lead-mine 
lands  in  the  whole  of  the  Indiana  territory,  from  1807  to 
1834,  be  supposed  to  have  meant  to  exempt  a  portion  of  the 
lead-mine  lands  in  that  territory  from  that  policy,  in  an  act, 
the  whole  purview  of  which  was  to  create  additional  land-eale 
districts?  Besides,  the  reservations  in  the  fourth  section  of 
the  act  of  1884,  except  the  tract  for  the  village  of  Galena,  are 
no  more  than  the  reaffirmance  of  some  of  the  provisions  of 
other  statutes  respecting  reservations  made  or  to  be  made  out 
of  the  public  lands  in  other  districts ;  and  cannot,  therefore, 
be  considered  as  an  enumeration  in  connection  with  the  gene- 
ral power  to  sell  all  lands,  any  law  of  Congress  heretofore  ex- 
isting to  the  contrary  notwithstanding,  repealing  another  act, 
providing  for  a  reservation  of  a  particular  class  of  lands  within 
the  same  land-district  to  which  the  act  of  1834  applies.  The 
reservations  in  the  fourth  section  of  the  act  of  1834  are  limita- 
tions upon  the  authority  to  sell,  and  not  an  enlargement  of 
the  general  power  of  the  President  to  sell  lands,  which,  by 
law,  he  never  had  a  power  to  sell ;  which  have  always  been 
prohibited  by  law  from  being  sold,  and  which  never  have  been 
sold,  except  under  the  authority  of  a  special  statute,  such  as 
that  of  the  3d  March,  1829, 1  Land  Laws,  457,  which  author- 
ized the  President  to  cause  the  reserved  lead  mines  in  the  state 
of  Missouri  to  be  sold.  In  looking  at  that  act,  no  one  can  fail 
to  observe  the  care  taken  by  the  government  to  preserve  its 
property  in  the  lead-mine  lands,  or  to  come  to  the  conclusion 
that  the  reservations  of  them  can  only  be  released  by  special 
legislation  upon  the  subject-matter  of  such  reservations.  Au- 
thority, then,  to  sell  all  lands  in  the  districts  made  by  the  act 
of  1834,  though  coupled  with  the  concluding  words  of  the 
fourth  section,  can  only  mean  all  lands  not  prohibited  by  law 
from  being  sold,  or  which  have  been  reserved  from  sale,  by 
force  of  law.  The  propriety  of  this  interpretation  of  that 
*1S11  ^^^tion  is  more  manifest,  when  it  is  considered,  if  a  con- 
J  trary  interpretation  *is  given,  that  the  lead-mine  lands 
in  one  district  of  the  same  territory  would  be  liable  to  sale 
and  pre-emption,  and  those  in  another  part  of  it  would  not  be. 
Can  any  one  possible  reason  be  suggested  to  sustain  even  the 
slightest  intention  upon  the  part  of  Congress,  when  it  was 
passing  the  act  of  1834,  to  make  such  differenced  in  respect  to 
lands  within  the  same  looality,  as  l^ave  just  been  mentioned? 
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Could  Congress  have  meant  to  say,  under  a  power  to  sell,  that 
it  would  be  lawful  to  sell  in  the  new  land  district  what  it  was 
unlawful  to  sell  in  other  land  districts  of  the  same  territory  of 
which  the  new  land  district  was  also  a  part  ?   And  that  settlers 
upon  the  public  lands  within  the  new  district  should  have  a 
riffht  of  pre-emption  in  lead-mine  tracts,  which  settlers  upon 
other  lands  within  the  same  territory,  but  not  within  the  new 
land  district,  could  not  have  ?    The  mere  fact  of  a  new  land 
district  having  been  made  out  of  a  part  of  the  territory  in 
which  the  lead-mine  lands  had  been  reserved,  with  the  author- 
ity to  the  President  to  sell  all  lands  in  the  new  district,  can 
have  no  effect  to  lessen  the  force  of  the  original  reservation. 
In  truth,  the  acts  of  1884  and  1807  do  not  present  a  case  of 
conflict  in  the  sense  in  which  statutes  do,  when,  from  some 
expression  in  a  later  act,  it  may  seem  that  something  was 
intended  to  be  excepted  from  the  force  of  the  former,  or  to 
operate  as  a  partial  repeal  of  it.    The  rule  is,  that  a  perpetual 
statute,  (which  all  statutes  are  unless  limited  to  a  particular 
time,)  until  repealed  by  an  act  professing  to  repeal  it,  or  by  a 
clause  or  section  of  another  act  directly  bearing  in  terms  upon 
the  particular  matter  of  the  first  act,  notwithstanding  an  im- 
plication to  the  contrary  may  be  raised  by  a  general  law  which 
embraces  the  subject-matter,  is  considered  still  to  be  the  law 
in  force  as  to  the  particulars  of  the  subject-matter  legislated 
upon.     Thus  in  this  case,  all  lands  within  the  district  mean 
lands  in  which  there  are,  and  in  which  there  are  not,  minerals 
or  lead  mines ;  but  a  power  to  sell  aU  lands,  given  in  a  law 
subsequent  to  another  law  expressly  reserving  lead-mine  lands 
from  sale,  cannot  be  said  to  be  a  power  to  sell  the  reserved 
lands  when  they  are  not  named,  or  to  repeal  the  reservation. 
In  this  case  there  are  two  acts  before  us,  in  no  way  connected, 
except  in  both  being  parts  of  the  public  land  system.    Both 
can  be  acted  upon  without  any  interference  of  the  provisions 
of  the  last  with  those  of  the  first — each  performing  its  distinct 
functions  within  the  sphere  as  Congress  designed  they  should 
do.    But  further,  that  the  act  of  1B84  was  not  intended  as  a 
repeal  of  the  act  of  1807,  in  regard  to  lead  mines,  so  as  to 
erant  a  right  of  pre-emption  in  them  to  settlers,  is  manifest 
trom  the  fact  that  an  act  was  passed  only  seven  days  before  it, 
reviving  an  act  to  grant  pre-emption  rights  to  settlers  on  the 
public  lands,  which  excludes  settlers  trom  the  right  of  pre- 
emption in  any  land  reserved  from  sale  by  act  of  Congress. 
Thus  reasserting,  then,  what  had  been  uniformly  a  paxt  of 
every  preemption  law  before,  and  what  has  been  a  limita- 
tion upon  the  right  of  pre-emption  in  every  act  for  r«ioa 
*that  purpose  since.    We  do  not  think  it  necessary  to  *- 
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GiTSue  the  subject  further,  except  to  say  that  the  view  wo 
ve  here  taken  of  the  act  of  1884,  in  respect  to  lands  con* 
taining  lead  mines,  and  the  right  of  pre-emption  in  them,  is 
coincident  with  the  opinion  given  by  this  court  in  the  case  of 
Wilcox  v.  Jackson^  13  Pet.,  5i8.  That  case  was  well  and  most 
carefully  considered,  and  expressed  in  the  deliberate  language 
of  this  court.  We  determined,  then,  the  point  being  directly 
in  the  cause,  that  the  act  of  1834  had  relation  to  a  sale  of 
lands  in  the  manner  prescribed  by  law,  at  public  auction,  and 
that  a  right  of  pre-emption  was  governed  by  other  laws.  The 
court  said,  "the  very  act  of  l§th  June,  1834,  under  which 
this  claim  is  made,  was  passed  but  one  week  before  the  one  of 
which  we  are  now  speaking,  (meaning  the  act  of  26th  June, 
1884,)  thus  showing  that  tne  provisions  of  the  one  were  not 
intenaed  to  have  any  effect  upon  the  subject-matter  on  which 
the  other  operated."  We  see  no  reason  to  change  what  was 
then  the  view  of  the  court.  On  the  contrary,  there  is  much 
in  this  case  to  confirm  it.  Let  it  be  certified,  therefore,  to  the 
judges  of  the  Circuit  Court  of  the  United  States  for  the  dis- 
trict of  Illinois,  that  this  court  is  of  the  opinion  that  the  act 
of  Congress,  entitled  "  An  act  to  create  additional  land-dis- 
tricts in'  the  states  of  Illinois  and  Missouri,  and  in  the  terri- 
tory north  of  the  state  of  Illinois,"  approved  June  26, 1884, 
does  not  require  the  President  of  the  United  States  to  cause  to 
be  offered  lor  sale  the  public  lands  containing  lead  mines  situ- 
ated in  the  land  districts  created  by  said  act.  2d.  That  the 
said  act  does  not  require  the  President  to  cause  said  lands, 
containing  lead  mines,  to  be  sold,  because  the  5th  section  of 
the  act  of  the  8d  March,  1807,  entitled  ^*  An  act  making  pro- 
vision for  the  disposal  of  the  public  lands,  situated  between 
the  United  States  military  tract  and  the  Connecticut  reserve, 
and  for  other  purposes,"  is  still  in  full  force. 

To  the  third  question  we  reply,  that  the  lands  containing 
lead  mines  in  the  Indiana  territory,  or  in  that  part  of  it  made 
into  new  land-districts  by  the  act  of  the  26th  June,  1834,  are 
not  subject,  under  any  of  the  pre-emption  laws  which  have 
been  passed  by  Congress,  to  a  pre-emption  by  settlers  upon  the 
public  lands. 

To  the  4th  question,  we  reply  that  the  4th  section  of  the  act 
of  1884  does  in  no  way  repeal  any  part  of  the  6th  section  of 
the  act  of  the  8d  of  March,  1807,  by  which  the  lands  contain- 
ing lead  mines  were  reserved  for  the  future  disposal  of  the 
United  States,  by  which  grants  for  lead-mine  tracts,  discovered 
to  be  such  before  they  may  be  bought  from  the  United  States* 
are  declared  to  be  fraudulent  and  null,  and  which  authorized 
the  President  to  lease  any  lead  mine  which  had  been,  or  might 
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be,  discovered  in  the  Indiana  territory,  for  a  term  not  exceed- 
ing five  years. 

To  the  5th  question  we  reply,  that  the  lands  containing  lead 
mines  in  the  districts  made  by  the  act  of  1834,  are  not  subject 
to  pre-emption  and  sale  under  any  of  the  existing  laws  of 
Congress.  p#j3g 

*The  foregoing  answers  apply  also  to  the  points  upon  •- 
which  the  judges  were  divided  in  opinion  upon  the  bill  in 
chancery,  between  the  United  States  and  the  defendant  Gear, 
except  the  fourth  question  certified  in  that  case ;  and  to  that 
we  reply,  that  digging  lead  ore  from  the  lead  mines  upon  the 
public  lands  in  the  united  States,  is  such  a  waste  as  entitles 
the  United  States  to  a  writ  of  injunction  to  restrain  it. 

[For  the  dissenting  opinion  of  Mr.  Justice  McLeak,  see 
App.  p,  800.] 


Samuel  Gobdon,   Plaintipf  in  ebbob,  v.  The  Appeal 

Tax  CoTTBT. 

Jambs  Chestok,  Plaintiff  in  ebbob,  v.  The  Appeal 

Tax  Cottbt. 

The  cliarter  of  a  bank  is  a  franchifle,  which  is  not  taxable,  as  snch,  if  a  price 
has  been  paid  for  it,  which  the  legislature  accepted.^ 

>CrrsD.    Home  of  the  Friendlees  5  Ohio  St.,  444;  Bose  County  Bank  v. 

▼.  BousCf  S  Wall..  48S;  Salt  Co.  y.  LevfU,  5  Id.,  447;  Farmertf  Bank  y. 

East  Saginaw,  18  Id.,  876;  Erie  B*y  CmnmonweaUh,   6   Bush,  (Ky.),  126; 

Co.  y.  Pennsylvania,  21  Id.,  498.  Le  Boy  y.  Eaet  S.  C.  B.  W.  Co,,  18 

For  the  case  in  the  state  court,  see  Mich.,  283;  Mechaniet^  Bank  y.  i>«- 

5  Gill,  (Md.),  281.    When  a  certain  bolt,  1  Ohio  St.,  501;  s.  c.  18  How., 

sum  or  an  annual  charge  is  paid  or  880;   State  y.   Commissioners,  8  Vr. 

contracted  to  be  paid,  as  the  consider-  fN.  J.),  240;   State   y.   Commercial 

ation  for  the  grant  of  a  franchise,  the  Bank,  7  Ohio,  125  ;  J^erson  Bank  y. 

contract  is  a  flmitation  upon  the  tax-  Skelly,  9  Ohio  St.,  606;  s.  c.  1  Black, 

ing  power,  and  no  further  tax  can  be  486;  Matheny  y.  OoldJen,  5  Ohio  St., 

imposed  upon  the  franchise.    Any  tax  861.    Contba.  Toledo  Bank  y.  Bond, 

is  a  substantial  addition  to  the  price  1  Ohio  St.,  622;  Exchange  Bank  y. 

paid  for  the  use   of   the   priyuege.  Bines,  8  Id.,  1;  Sandusky  Bank  y. 

Attorney  General  y.  Bank  of  Char-  Wilbor,  7  Ohio,  481. 

lotte,  4  Jones,  (N.  C),  Eq.,  287;  Minot  A  stipulation  In  the  charter  that  the 

y.  P.  TT.   A  B.  B.  B.  Co.,  2  Abb.  property  of  the  corporation  shall  be 

(U.S.).  828;  8.  c.    18  Wall.,  206;  7  exempt  from  taxation  bars  all  right  to 

Phil.    (Pa.),  555;  Mayor  y.  B.  A  O.  assess  or  leyy  a  tax  thereon.  Washing^ 

B.  B.  Co.,  6  Gill,  (Md.),  288.  ton  University  y.  Bouse,  42  Mo.,  308; 

And  where  the  charter  stipulates  s.  c.  8  Wall.,  489. 

that  the  corporation  shall  pay  certain  A  mere  reseryation  In  a  charter  of  a 

taxes  annually  in  lieu  of  all  taxes  to  sum  to  be  paid  annually  does  not  con- 

which  it  would  otherwise  be  subject,  tain  an  implied  contract  that  no  fnr- 

the  amount  of  taxes  cannot  be  subse-  ther  tax  shall  be  imposed.    State  v. 

^nently  increased,    ^to^y.  4-uditor,  Retway,  2  Jones,  (N.  C),  Eq.,  896; 
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But  the  corporate  property  of  the  bank  is  separable  from  the  frBnchifle,  and 
may  be  taxed,  muess  there  is  a  special  agreement  to  the  contrary.' 

Minot  Y.  P.   W.   S  B.  R.  B.   Co.  2  B.  B.  Co.  v.  Cass,  53  Id.,  17;  Living- 

Abb.  (U.  S.),  323:  Erie  B.  B  Co.  v.  ston  v.  H.  A  8t  J.  B.  B.  Co.,  60  Id., 

Commissioners,  3  Brewst.  (Pa.),  368;  616;  Lexington  v.  Ault,  30  Id.,  480; 

Delaware  B^  B.   Tax,  7  Phil.  (Pa.),  but  in  New  Jersey  and  Mississippi  it 

656;   8.  c.    18  Wall.,  206;  State  v.  is  held  that  the  state  cannot  authorize 

Parker,  3  Yr.  (N.  J.),  426;   Evans-  a  municipality  to  levy  a  tax  it  cannot 

vUle  H.  Jb  N.  B.  B.  Co.  v.  Common-  itself  levy.     Camden  dt  Amboy  B.  B. 

toeoZti^  0  Bush,  (Ky.),  438;  Louisville  Co.  v.  Hillegas,  3  Harr.  (N.  J.),  11; 

C.  Jb  L,  B.  B.  Co.  Y.  Commonwealth,  Samey.Commissioners,Id.,11;&Donr 

10  Id.,  43.  nell  v.  Bailey,  24  Miss.,  386;  so  in 

A   provision  fixing  the   particular  Yir^nia,  City  of  Bichmond  v.  B.  A 

mode  in  which  taxes  are  to  be  assessed  D.  B.  B.  Co.,  21  Gratt.,  604;  and  in 

does  not  preclude  changing  the  mode.  Maryland,  Mayor  v.  B.  A  O.  B.  B. 

State  v.  Hannibal  A  St.  Joseph  B.  B.  Co.,  6  Gill,  288  ;  and  North  Carolina, 

Co,,  60  Mo.,  143.  Bank  of  Cape  Fear  v.  Edwards,  5 

If  there  is  no  consideration  for  the  Ired.,  516;   and  in   South   Carolina, 

exemption  of  the  tax  the  clause  of  ex-  State  Bank  v.   Charleston,  3  Rich., 

emotion  may  be  repealed.    Hospital  342. 

T.  Philadelphia,  24  Pa.  St,  229;  Holly  ^  Disappboved  in  dissenting  opin- 

Springs  8.  Jb  J.  Co.  v.  Marshall,  62  ion.    State  Bank  of  Ohio  v.  Knapp, 

Miss.,  281;  Statey.  County  Treasurer,  16  How.,  401,  (see  Ibid,  386).    Cttbd. 

4  Rich.,  (S.  C),  620;  People  y.  Comr  West   Biver  Bridge  Co.    v.    Dix,  6 

missioners,  47  N.  T.,  601;  s.  c.    53  How.,  642. 

Barb.,  70;  St.  Louis,  L  M.  <fe  8.  B.  Co.  When  the  charter  exempts  prop- 

T.  Lqftin,  30  Ark.,  603;    Sandusky  erty  used  for  the  actual  and  necessary 

Bank  y.  WUbor,  7  Ohio  St.,  481.  purposes  of  the  corporation,  a  tax  may 

When  property  is  given  to  a  corpor-  be  levied  upon  land  leased  to  others, 

ation  for  a  certain  purpose  and  there  which  Is  not  used  for  the  purposes  of 

then  exists  a  statute   enacting  that  the  corporation.     State  v.  Love,  8  Yr. 

property  so  given   shall  be   exempt  (N.  J.),  60;  but  if  used  conjointly 

mm  taxation,  it  cannot  be  taxed  as  with  others,  it  cannot  be.    State  v. 

long  as  it  is  applied  to  the  purpose  for  Betts,  4  Zab.  (N.  J.),  565.    If  con- 

whfohitwas  given;  for  the  statute  is  veyed  with  a  reservation  of  annual 

a  contract   with   the   donors   under  rent,  the  property  conveyed  is  taxable, 

which  the  property  was  given,  and  no  New  Haven  v.  Sheffield,  30  Conn.,  160; 

subsequent  legislation  can  divert  the  Brainard  v.  Colchester,  31  Id.,  407; 

right  thus  vested  in  the  society.    At-  Lord  v.  Litchfield,  36  Id.,  116. 

water  Y.  Woodbridge,  6  Conn.,  223;  The  exemption  of  the  property  of  a 

O^ome   V.    Humphrey,  7   Id.,    335;  corporation  includes  all  which  is  obvi- 

Landon  v.   Litchfield,    11    Id.,  251;  ously  appropriate  and  convenient  to 

Seymour  v.  Hartford,    21    Id.,  481;  carry  the  franchise  granted  into  effect. 

Parker  v.  BedUeld,  10  Id.,  490.    Con-  State  v.  Hancock,  6  Vr.  (N.  J.),  537; 

TRA.    Herrick  v.    Randolph,  13  Yt..  8.  c.  4  Id..  315;  State  v.  Woodruff,! 

526;  Brainerd  v.  Colchester,  31  Conn.,  Yr.  (N.  J.),  04;  but  only  to  these  pur- 

407:  Lord  v.  Litchfield,  36  Id.,  116.  poses.   State   v.    Newark,  2   Dutch. 

If  a  tax  is  to  be  levied  only  upon  (N.  J.),  619;  8.  c  1  Id.,  315;  Cook  v. 
the  happening  of  a  certain  event,  no  State,  4  Yr.  (N.  J.),  474;  State  v.  Col- 
tax  can  be  levied  prior  to  that  time,  lector,  9  Yr.  (N.  J.),  270;  State  v. 
McOavish  V.  State,  6  Yr.  (N.  J.),  509.  Collector,  7  Yr.  (N.  J.),  519;  State  v. 

An  exemption  of  the  capital  of  the  Powers,  4  Zab.  (N.  J.),  400;  State  v. 

corporation  extends  to  additional  capi-  Blundell,  Id.,  402;  State  v.  Flavell, 

tal,  although  increased  under  subse-  Id.,  370;  Vermont  Central  R.  B.  Co. 

quent  vote.     State  v.  N.  A  W.  B.  B.  v.  Burlington,  28  Yt.,  193;  State  v. 

Co.,  30  Conn.,  290.  Georgia  B.  B.  <fc  B.  Co.,  54  Ga  ,  423. 

In  Missouri  it  is  said  that  an  ex-  The   corporation  may  accept   and 

emption  from   state  tax   is   not  an  reject  a  part  of  the  exemption.  Stats 

exemption  from  municipal  tax.   Paris  v.  Commissioners,  8  Yr.  (N.  J.),  240. 

T, Farmers'  Bank,dOUo., bib: Pacific  A  renewal  of  the  charter  does  not 
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The  leglAlatnre  of  Maryland,  in  1821,  continued  the  charters  of  several  hanks 
to  l&Hf  upon  condition,  that  they  would  make  a  road  and  pay  a  school  tax. 
This  would  have  exempted  their  franchise,  but  not  their  property,  from  tax- 
ation. 

But  another  clause  in  the  law  provided,  that  upon  any  of  the  aforesaid  hanks 
accepting  of  and  complying  with  the  terms  and  conditions  of  the  act,  the 
faith  of  the  state  was  pledged  not  to  impose  any  further  tax  or  burden  upon 
them  during  the  continuance  of  their  charters  under  the  act.         ' 

This  was  a  contract  relating  to  something  beyond  the  franchise,  and  exempted 
the  stockolders  from  a  tax  levied  upon  them  as  individuals,  according  to  the 
amount  of  their  stock.* 

These  were  kindred  cases,  brought  up  by  writ  of  error 
from  the  Court  of  Appeals  of  the  state  of  Maryland,  under 
the  25th  section  of  the  Judiciary  Act  of  1789. 

The  first  case  depended  upon  the  constitutionality  of  a  tax 
imposed  by  the  legislature  of  Maryland  in  1841,  it  being 
alleged  to  be  in  violation  of  a  contract  made  by  the  legislature 
in  1821 ;  and  the  second  depended  upon  the  same  circum- 
stance, with  the  addition  that  the  plaintiff  in  error  was  enti- 
tled to  the  benefit  of  the  same  contract,  by  virtue  of  an  act  of 
the  General  Assembly,  passed  in  1834. 

The  facts  in  the  case  were  these ; — 

At  November  session,  1804,  the  legislature  of  Maryland 
incorporated  the  Union  Bank  of  Maryland.    Samuel  Gordon, 

renew  the  exemption  unless  expressly  An  exemption  from  taxation  ex- 

so  stated.    State  v.  Bank,  2  Honst.  empts   the  corporation  from  assess- 

(Del.)y  09.  ments  for  damages  and  expenses  in 

Exempting  the  corporation  does  not  opening  streets  assessed  without  regard 

exempt  its  l^nds.    StcUe  y.  JBronin,  8  to  benefits.    8UUe  v.  Newark,  8  Yr. 

Zab.  (N.  J.)>  484;  but  the  shares  of  the  (N.  J.),  185;  see  8L  Paul  A  Pae.  R, 

stoddiolders  are  exempt,  Id. ;  State  v.  i2.  Co»  y.  0t.  Paul,  21  Minn.,  626. 

Powers^  4  Zab.  (N.  J.},  400;  State  y.  But  it  has  been  held  that  the  exemp- 

Bentlepf  8  Id.,  682.    So  it  has  been  tion  from  taxation  and  assessments 

h^d  that  if  the  stock  is  exempt  the  does  not  apply  to  assessments  of  bene- 

property   of    the   company   is   also,  fits  for  opening  streets.    StcUe  Home 

Ordinary  y.  Cei/Ural  R,  R,  Co,,  40  Ga.,  Society  y.  Mayor,  6  Vr.  (N.  J.),  157 

646;  New  Haven  y.  CUy  Bank.  81  City  y.  SocUty,  4  Zab.  (N.  J.),  885 

Conn.,  106;  Tax  Cases,  12  Gill  A  J.  Mayor  y.  Proprietors,  7  Md.,  517 

(Md.),  117;   but  not  the  diyidends,  Skeehan  y.  Oood  Samaritan  Hospital, 

State  y.  Petway,  2  Jones  (N.  0.)  £q.,  50  Mo.,  155. 

896.  When   the  stock  is  exempt   from 

In     Municipality    y.    Commercial  taxation,  no  tax  can  be  leyied  on  a 

Bank,  5  Rob.  (La.),  151,  it  is  held  branch   road  which  the  corporation 

that  the  exemption  of  the  capital  does  legally  builds.    See  Hewitt  y.  New 

not  exempt  the  company's  property.  York  S  Oswego  Midland  R,  R,  Co,, 

But  exempting  the  corporation  from  12  Blatchf.,  452. 

taxation  also  exempts  its  property  as  *  Applied.    Jt^erson  Branch  Bank 

well  as.  its   franchises.      Camden  <fe  y.   Skelly.  1  Black.  446.   Followed. 

Amboy  R.  R.  Co.  v.  Commissioners,  Ohio    Life  InSm  Sc.  Co,  T.    Deboltf 

Z  Harr.  (N.  J.),  71;  even  a  so  called  16   How.,  429;    Farrington  y.    Ten* 

priyllege  tax,  Orand  Oulf  A  P,  B,  R.  nessee,  5  Otto,  690.    Kot  ih  coh- 

Co,  y.  Buck,  53  Miss.,  246.    If  the  flict.    Peopley,  The  Commissioners, 

land  is  exempt  the  buildings  erected  4  Wall.,  259.  CrrED.  PUuUen^  Bank 

upon  ft  are  exempt.    Osborne y.  Hum-  y.  Sharp,  6  How.,  882. 
pkrey,  7  Conn.,  835. 
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the  plaintiff  in  error  in  the  first  case,  was,  at  the  institution  of 
the  suit  below,  a  stockholder  in  this  bank.  No  bonus  was 
required  to  be  paid  to  the  state,  but  five  thousand  shares  were 
reserved  for  the  use  and  benefit  of  the  state  of  Maryland,  to 
be  subscribed  for  by  the  state,  when  desired  by  the  legislature 
thereof.     The  charter  was  to  last  until  1816. 

At  the  session  of  1812,  the  legislature  passed  an  act,  enti- 
tled "  An  act  to  incorporate  a  company  to  make  a  turnpike 
*1  *U1  ^^^^  leading  to  Cumberland,  and  for  the  extension  of 
•J  the  charters  of  the  several  *banks  in  this  state,  and  for 
other  purposes."  It  proposed  to  extend  the  charters  of  the 
banks  to  1835,  upon  condition,  that  they  would  subscribe  for 
as  much  stock  as  would  raise  a  fund  necessary  and  sufficient 
to  finish  and  complete  the  road,  and  upon  the  further  condi- 
tion, should  bind  themselves  to  pay  into  the  Treasury  the  sum 
of  $20,000  for  each  and  every  year  that  the  charters  should 
continue ;  the  fund  being  pledged  for  the  support  of  common 
schools. 

The  12th  section  was  as  follows : 

"  That  upon  any  of  the  banks  in  this  state  complying  with 
the  conditions  of  this  act,  the  faith  of  the  state  is  hereby 
pledged  not  to  impose  any  further  tax  or  bonus  on  the  said 
banks  during  the  continuation  of  their  charters  under  this 
act." 

This  act  was  not  accepted  by  any  of  the  banks. 

At  the  session  of  1818,  the  legislature  passed  another  act, 
which  was  entitled  a  supplement  to  the  aforegoing.  The  1st 
section  incorporated  a  company  to  make  the  road.  The  second 
was  as  follows :  "  And  for  the  purpose  of  raising  a  fund  to 
make  and  complete  said  road :  Be  it  enacted.  That  the  char- 
ters of  the  several  banks,  &c.,  shall  be,  and  they  are  hereby 
continued  and  extended  to  the  1st  day  of  January,  1835,  and 
to  the  end  of  the  session  of  the  General  Assembly  next  there- 
after, upon  condition  of  the  said  several  banks  subscribing,  in 
proportion  to  their  respective  capitals  actually  paid  in  at  the 
time  of  such  subscriptions,  for  as  much  stock  as  is  necessary 
and  sufficient  to  finish  and  complete  said  road,"  &c.,  &c. 

The  7th  section  enacted,  that  every  bank  should  pay  annu- 
ally into  the  Treasury  the  sum  of  twenty  cents  on  every 
hundred  dollars  of  the  capital  stock  actually  paid  in ;  and  if 
this  were  neglected  for  six  months  after  it  was  due,  the  bank 
BO  neglecting  should  forfeit  its  charter. 

The  8th  section  continued  the  charters  of  such  banks  as 
complied  with  the  act  until  1835. 

The  11th  section  ran  thus :  "  That  upon  any  of  the  afore- 
said banks  accepting  of  and  complying  with  the  terms  and 
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eonditions  of  this  act,  the  faith  of  the  state  is  hereby  pledged 
not  to  impose  any  further  tax  or  burden  upon  them  during  the 
continuance  of  their  charters  under  this  act ;  and  in  case  of 
the  acceptance  of  and  compliance  with  the  provisions  of  this 
act  by  the  several  banks  hereby  required  to  make  the  afore- 
mentioned road,  the  faith  of  the  state  is  further  solemnly 
pledged  to  the  several  existing  banks  in  the  city  of  Baltimore, 
not  to  grant  a  charter  of  incorporation  to  any  other  banking 
institution  to  be  established  in  the  city  or  precincts  of  Balti- 
more before  the  1st  day  of  January,  1835." 

At  the  session  of  1815,  an  act  was  passed,  '^  declaring  the 
continuation  and  extension  of  the  charters  of  the  several 
banks  therein  mentioned."  It  recited,  that  several  banks,  and 
amongst  them  the  Union  Bank,  had  accepted  the  act  of  1813, 
and  then  declared,  that  their  charters  were  extended  to  1835. 

*At  the  session  of  1821,  another  act  was  passed,  en-  r«i  oc 
titled  ^^An  act  to  incorporate  a  company  to  make  a  '- 
turnpike  road  from  Boonsborou^h  to  Hagerstown,  and  for 
the  extension  of  the  charters  of  the  several  banks  in  the  city 
of  Baltimore,  and  for  other  purposes."  The  preamble  was  83 
follows :  ^^  Whereas  it  is  to  the  interest  of  the  state  that  a 
turnpike  road  should  be  made,  leading  from  Boonsborough  to 
Hagerstown,  in  Washington  county,  and  it  is  represented  to 
the  legislature,  that  the  banks  hereinafter  mentioned  are  will- 
ing to  make  the  same,  if  an  extension  of  their  several  charters 
be  granted  to  them,  as  they  were  heretofore  extended  by  an 
act  entitled  a  supplement  to  the  act  entitled,  an  act  to  incor- 
porate a  company  to  make  a  turnpike  road,  leading  to  Cum- 
berland, and  for  the  extension  of  the  charters  of  the  several 
banks  in  the  city  of  Baltimore,  and  for  other  purposes,  passed 
at  December  session,  1813 :    Therefore,  Be  it  enacted,"  &c. 

The  1st  section  incorporated  a  company  to  make  the  road. 

The  2d  section  was  as  follows :  ^^  And  for  the  purpose  of 
raising  a  fund  to  make  and  complete  said  road,  Be  it  enacted. 
That  the  charters  of  the  several  banks  aforesaid  shall  be,  and 
they  are  hereby,  continued  and  extended  to  the  1st  day  of 
January,  1845,  upon  condition  of  the  said  several  banks  sub- 
scribing, in  proportion  to  their  respective  capitals  actually 
paid  in  at  the  time  of  such  subscriptions,  for  as  much  stock  as 
is  necessary  and  sufficient  to  finish  and  complete  said  road," 
&c. 

The  6th  section  was  as  follows :  ^^  That  if  the  said  com- 
pany shall  not  commence  the  making  of  the  said  turnpike  road 
within  two  years  from  the  passage  of  this  act,  and  shall  not 
oomplete  the  same  in  four  years  thereafter,  the  right  of  the 
iaid  company  to  the  said  road  shall  revert  to  the  state  of  Mary- 

151 


185  SUPREME  COURT. 

Gofdon  «.  Appeal  Tax  Court. 

land,  and  the  charters  of  the  said  banks  are  hereby  dedaied 
not  to  be  continued  or  extended  by  virtue  of  this  act.'' 

The  7th  section  enacted,  that  the  banks  should  annually  pay 
to  the  treasurer  the  sum  of  twenty  cents  on  every  hundred 
dollars  of  the  capital  stock  of  each  bank  actually  paid  in ;  and 
in  case  of  neglect,  the  bank  was  to  forfeit  its  charter. 

The  8th  section  renewed  and  continued  the  charters  of  the 
complying  banks  until  1845,  and  the  session  of  the  General 
Assembly  next  tliereafter. 

The  11th  section  was  as  follows :  ^^  That  upon  any  of  the 
aforesaid  banks  accepting  of  and  complying  with  the  terms 
and  conditions  of  this  act,  the  faith  of  the  state  is  hereby 
pledged  not  to  impose  anv  further  tax  or  burden  upon  them 
during  the  continuance  of  their  charters  under  this  act ;  and 
in  case  of  the  acceptance  of  and  compliance  with  the  pro- 
visions of  this  act  by  the  several  banks  hereby  requirea  to 
make  the  aforementioned  road,  the  faith  of  the  state  is  further 
pledged,  to  the  aforesaid  banks  in  the  city  of  Baltimore,  not 
to  grant  a  charter  of  incorporation  to  any  other  banking  insti- 
tution to  be  established  in  the  city  or  precincts  of  Baltimore 

•1S61  '^^^^^  ^^®  1^*  ^y  ^^  January,  1846." 

->  *The  12th  section  was  as  follows:  ^^That-  the  said 
banks,  specified  in  the  7th  section  of  this  act,  should  they  elect 
so  to  do,  shall  be,  and  they  are  hereby,  exempt  from  the  pay- 
ment of  the  annual  tax  hereby  imposed,  upon  condition  of 
their  paying  to  the  treasurer  of  the  Western  Shore  of  Mary- 
land, on  or  before  the  1st  day  of  January,  1823,  the  sum  of 
9100,000,  to  be  appropriated  in  the  manner  herein  before  pro- 
vided for." 

The  Union  Bank,  as  was  admitted  in  the  court  below,  duly 
accepted  and  complied  with  the  terms  and  conditions  of  this 
act  of  1821. 

At  the  session  of  the  legislature  of  December,  1884,  an  act 
was  passed  (chap.  274)  to  ^^  extend  the  charters  of  several 
banks  in  the  city  of  Baltimore,"  by  which,  amongst  other 
enactments,  the  charter  of  the  Union  Bank  was  extended  to 
the  end  of  the  year  1859.  It  introduced  some  new  provisions 
into  the  charter,  required  the  payment  of  the  school  tax  and  a 
proportionate  share  of  975,000 ;  but  contained  no  stipulation 
like  that  of  the  11th  section  of  the  act  of  1821. 

At  the  session  of  December,  1835,  the  Farmers'  and  Planters' 
Bank  was  incorporated.  It  was  required  to  pay  a  bonus  and 
school  tax,  but  the  charter  contained  no  exemption  from  taxa- 
tion. 

At  the  same  session,  viz.,  December,  1885,  an  act  (chap. 
142)  was  passed,  reciting  that  whereas,  by  the  11th  section  of 
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the  act  of  1821,  the  faith  of  the  state  was  pledged  not  to  im- 
pose any  further  tax  or  burden  upon  certain  banks,  and  it  was 
equitable  that  other  banks  should  stand  on  equal  footing,  and 
enacting  that  the  faith  of  the  state  was  pledged  not  to  impose 
any  further  or  other  tax  on  banks  incorporated  since  the  year 
18zl  than  might  be  imposed  on  the  banks  which  had  complied 
with  the  terms  of  that  act. 

The  3d  section  was  as  follows :  ^^  And  be  it  enacted.  That 
in  the  said  act  of  1821,  it  was  not,  nor  is  it  now,  the  intention 
of  the  General  Assembly  of  Maryland,  to  exempt  from  taxa- 
tion and  equitable  contribution  to  the  common  burdens  for 
state  purposes,  the  property,  stock,  or  dividends  severally  held 
in  or  derived  from  any  bank  in  this  state,  by  any  person  or 
persons  whatever ;  but  that  the  true  intent  and  meaning  of  the 
pledge  given  by  the  said  act  of  Assembly  was,  to  limit  the 
taxation  upon  the  franchises  only  of  the  banks  therein  men* 
tioned." 

In  April,  1841,  an  act  was  passed  ^^for  the  general  valua- 
tion and  assessment  of  property  in  this  state,  and  to  provide  a 
tax  to  pay  the  debts  of  the  state."  It  directed,  amongst  other 
things,  that  ^^  all  stocks  or  shares  owned  by  residents  of  this 
state  in  any  bank,  institution,  or  company  incorporated  in  any 
other  state  or  territory :  all  stocks  or  shares  in  any  bank,  insti- 
tution, or  company  incorporated  by  this  state,"  &c.,  should  be 
assessed,  and  a  tax  imposed  upon  this  and  all  other  species  of 
property,  of  twenty  cents,  or  one-fifth  of  one  per  cent,  on 
every  hundred  dollars  of  assessable  property.  It  also  provided 
for  an  Appeal  Tax  Court,  whose  decisions  should  be  carried  to 
the  Court  of  Appeals. 

*In  the  trial  of  the  cause  in  the  Court  of  Appeals,  rm-ton 
the  following  agreement  was  filed : —  '■ 

^^  It  is  agreea,  that  the  appellant  banks,  to  wit,  the  Union 
Bank  of  Maryland,  the  Bank  of  Baltimore,  the  Mechanics* 
Bank  of  Baltimore,  the  Commercial  and  Farmers'  Bank  of 
Baltimore,  the  Marine  Bank  of  Baltimore,  and  the  Fanners' 
and  Merchants'  Bank  of  Baltimore,  commonly  called  the  old 
banks,  were  chartered  previous  to  the  year  18zl ;  and  that  the 
new  banks,  to  wit,  the  Merchants'  Bank  of  Baltimore,  the 
Farmers'  and  Planters'  Bank  of  Baltimore,  the  Citizens'  Bank 
of  Baltimore,  and  the  Western  Bank  of  Baltimore,  were  char- 
tered since  the  year  1830 ;  the  respective  periods  of  the  incor- 
poration of  all  the  aforegoing  banKs  appearing  by  reference  to 
their  charters. 

*^  It  is  admitted,  that  the  old  banks  have  duly  accepted  and 
complied  with  the  terms  and  conditions  of  the  act  of  1821, 
chap.  131,  the  manner  of  which  acceptance  appears  by  the 
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paper  marked  A,  herewith  filed;  and  have  also  accepted  and 
complied  with  the  provisions  of  the  act  of  1834,  chap.  274 : 
and  it  is  also  admitted,  that  taxes  have  always,  since  the  incor- 
poration of  said  banks,  been  levied  and  assessed  upon  their 
real  and  personal  property  in  all  the  cities  and  counties  of  this 
state,  in  the  same  manner  as  upon  property  of  the  same  kind 
belonging  to  individuals,  and  that  said  taxes  have  always  been 
paid  by  said  banks  up  to  this  time.  And  it  is  further  admit- 
ted, that  said  banks  did  not,  at  the  time  of  the  enactment  of 
the  act  of  1841,  chap.  23,  nor  have  they  at  any  time  since, 
paid  or  redeemed  their  notes  or  other  obligations  in  specie." 

The  Court  of  Appeals  decided,  that  the  tax  imposed  by  the 
act  of  1841  was  not  a  violation  of  the  contract  between  the 
state  and  the  banks,  which  was  effected  under  the  act  of  1821, 
and  to  review  this  opinion  the  writ  of  error  was  brought. 

Meredith  and  Dvlany^  for  the  plaintiffiB  in  error. 
NeUoriHt  attorney-general,  and  ^teele^  for  the  defendants. 

In  the  case  of  Samuel  Gordon,  the  counsel  for  the  plaintiff 
in  error  contended, 

1.  That  the  Union  Bank  of  Maryland  having  accepted  of 
and  complied  with  the  terms  and  conditions  of  the  act  of  1821, 
chap.  131,  a  contract  was  created  by  the  11th  section  thereof, 
on  the  part  of  the  state,  "  not  to  impose  any  further  tax  or 
burden  upon  said  bank  during  the  continuance  of  its  charter 
under  the  8th  section  of  said  act ; "  and  that  this  exemption 
from  taxation  extended  to  all  the  property  of  said  bank,  real 
and  personal. 

2.  That  the  1st  and  45th  sections  of  the  act  of  1841,  chap. 
23,  imposed  upon  the  said  bank  "  a  further  tax  and  burden," 
in  violation  of  the  said  contract,  and  was  therefore  void  as 
against  the  provisions  of  the  Constitution  of  the  United 
States. 

•1381  ^^^  ^^  ^^®  ^^®  ^^  James  Che%ton^  plaintiff  in  error^ 
J  V.  The  Appeal  '"'Tax  Courts  who  was  a  stockholder  in  the 
Farmers'  and  Planters'  Bank  of  Baltimore,  one  of  the  new 
banks  chartered  since  1830,  the  counsel  for  said  Cheston  con- 
tended. 

That  if  the  aforesaid  assessment  law  of  1841,  so  far  as  it 
imposes  a  further  tax  upon  the  stockholders  of  the  old  banks, 
should  be  declared  void  for  its  repugnance  to  the  Constitution 
of  the  United  States,  then,  that  it  is  equally  void,  so  far  as  it 
imposes  an  additional  tax  upon  James  Cheston,  a  stockholder 
of  one  of  the  new  banks,  as  it  thereby  deprives  the  new  banks 
of  the  immunity  from  further  taxation  granted  to  them  by  the 
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let  Bection  of  the  act  of  1885,  chap.  142,  which  immunity  is 
itself  a  franchise,  gi*anted  for  a  valuable  consideration,  and 
cannot,  therefore,  be  taken  away. 

Ihdany^  for  the  plaintiffs  in  error,  said,  that  he  would  not 
stop  to  cite  authorities  to  show,  that  the  law  was  void,  if  it 
impaired  the  obligation  of  a  contract,  but  would  refer  to  two 
cases  which  were  analogous  to  the  present :  7  Cranch,  154 ;  4 
Peters,  561. 

He  then  entered  into  a  detailed  examination  of  the  charter 
of  the  Union  Bank  with  its  several  supplements,  and  asked  the 
court  to  compare  the  11th  section  of  the  act  of  1821  with  the 
act  of  1841,  and  he  thought  it  would  be  found,  that  the  latter 
took  away  what  the  former  gave.  It  was  admitted,  that  there 
was  an  exemption  of  some  kind  in  the  act  of  1821,  and  the 
only  question  in  the  case  was,  what  kind  of  exemption  was  it? 

In  Dwarris  on  Statutes,  51,  9  Law  Library,  it  was  said,  that 
everv  word  of  a  statute  must  have  its  effect ;  that  it  was  better 
to  6l)serve  what  the  legislature  said  than  what  they  are  sup- 
posed to  have  meant.  Apply  this  to  the  paragraph,  coupled 
with  the  doctrine  that  in  Maryland  property  is  not  taxed,  but 
persons  are.  1  Maxcy's  Laws,  12,  Declaration  of  Rights,  arti- 
cle 13,  shows  this.  The  exemption  was  then  a  pledge  given 
to  a  person,  viz.,  the  bank.  Why  should  it  be  limited,  as  con- 
tended for  by  the  opposite  side,  to  an  exoneration  of  the  fran- 
chise merely  from  taxation  ?  The  construction  ought  to  be  in 
favor  of  the  banks,  because  it  was  the  intention  of  the  legisla- 
ture to  invite  them  to  accept  the  law.  If  you  narrow  it  down 
now,  it  is  not  the  spirit  in  which  the  offer  was  made.  It  is 
easy  to  see  what  that  spirit  was.  The  two  objects  of  promo- 
ting internal  improvement  and  fostering  public  schools  were 
great  public  objects,  and  it  was  very  desirable  to  encourage 
them  without  resorting  to  direct  taxation.  The  banks  were 
the  invited  party,  and  the  act  was  to  be  laid  before  the  stock- 
holders for  approval  or  rejection.  Of  course,  the  terms  would 
be  closely  looked  at.  The  proposition  was,  that  no  "further'* 
tax  should  be  imposed.  The  word  "further  "  refers  to  the  pre- 
ceding section,  in  which  the  tax  for  the  road  and  schools  is 
proviaed.  It  is  true,  that  the  act  of  1841  imposed  a  tax  upon 
the  property ;  but  the  tax  for  road  and  schools  fell  upon  the 
very  same  property,  and,  as  it  happened,  was  of  just  the  r«-f  qa 
same  amount.  A  further  tax  of  the  *same  character  ^ 
was  meant.  The  object  to  which  the  money  is  to  be  applied 
makes  no  difference  in  the  character  of  the  tax.  The  clause  is 
clear  in  itself,  and  we  are  not  to  look  to  the  preamble,  as  a 
guide  to  intention,  unless  there  is  some  ambiguitv.    Dwarris 
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on  Stat.,  19.  And  if  we  look  to  the  preamble,  it  will  not 
enlighten  us,  because  it  only  refers  to  the  road,  without  saying 
any  thing  about  schools.  If  the  exemption  related  only  to  the 
franchise,  it  was  worth  nothing,  because  whether  the  tax 
should  be  laid  on  the  franchise  or  the  property  of  the  bank, 
the  same  people  would  pay  it  in  either  case.  The  legislature 
could  have  derived  the  same  amount  by  taxing  property  as  if 
they  taxed  the  franchise ;  and  to  hold,  that  thev  were  at  lib- 
erty to  do  so,  of  course,  renders  the  exemption  of  the  franchise 
worthless.  There  are  two  decisions  upon  similar  words:  2 
Harr.  (Ky.),  78,  79,  80 ;  7  Dana  (Ky.),  842. 

True,  the  banks  have  heretofore  paid  taxes  upon  their  real 
property,  but  the  amount  was  trifling,  and  the  stock  was  not 
taxed  as  now.  Besides,  their  consent  does  not  furnish  a  rule 
by  which  we  are  to  construe  the  law. 

It  is  said,  on  the  other  side,  that  the  contract  of  exemption 
was  made  with  the  bank  and  not  the  stockholders ;  and  by  the 
act  of  1841  only  the  latter  are  taxed.  But  what  is  a  corpora- 
tion ?  Only  the  union  of  certain  persons,  with  power  to  sue, 
&c.    4  Pet.,  552 ;  Angell  &  Ames  on  Corp.  1,  8,  5. 

The  name  is  only  the  legislative  baptism  of  the  stockholders. 
Natural  persons  are  the  substratum  of  the  corporation ;  they 
receive  eJl  its  benefits.  They  pav  the  taxes,  and  yet  we  are 
told,  that  a  contract  for  the  benent  of  the  corporation  does  not 
reach  them.  They  were  the  persons  who  accepted  the  law  in 
a  general  meeting,  and  not  the  bank,  acting  as  a  corporation. 
What  is  the  difference  between  taxing  them  in  the  gross  and 
taxing  them  individually  ? 

As  to  the  case  of  ChesUm.  He  is  a  stockholder  of  the 
Farmers'  and  Planters'  Bank,  one  of  what  are  called  the  new 
banks,  chartered  in  1886.  The  act  of  March,  1836,  chap.  142, 
puts  these  on  the  same  footing  with  the  old  banks.  The  3d 
section,  it  is  true,  says  that  the  exemption  relates  only  to  fran- 
chises ;  but  the  legifilature  had  no  right  to  deprive,  by  law,  the 
banks  of  a  benefit  which  they  had  already  acquired  under  a 
contract.  And  the  words  ^^  without  violation,"  &c.,  show  that 
the  legislature  did  not  intend  to  take  away  any  such  benefit. 

The  tax  of  1841  clashes  with  the  exemption.  It  is  laid  on 
every  thing  which  constitutes  the  propertv  of  the  bank, 
because  in  a  schedule  every  thing,  even  the  franchise,  goes  to 
make  up  the  aggregate  value  of  the  stock,  and  the  tax  is  laid 
on  the  cash  value  of  the  stock.  By  the  17th  section,  the  asses- 
sors are  directed  to  value  it  at  the  market  price.  But  the 
market  price  is  governed  by  the  value  of  all  the  different  spe- 
cies of  property  held  by  the  bank,  including  even  the  fran- 
chise, because  a  purchaser  looks  at  all  these,  when  about  to 
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%iTe8t«  It  is  impossible  to  separate  that  portion  of  the  tax 
which  falls  npon  the  franchise,  and  as  the  legislature  has  cot- 
nred  the  whole,  the  entire  tax  must  &31, 

Steele^  for  the  defendants  in  error,  contended, 

1;  That  the  contract  between  the  State  of  Maryland  and  the 
Union  Bank  of  Maryland,  created  by  the  act  of  1821,  chap. 
181,  and  continued  by  the  act  of  1884,  chap.  274,  exempt^ 
from  taxation,  not  the  property  of  said  bank,  nor  the  shares  of 
its  stock  in  the  hands  of  individual  stockholders,  but  its  cor- 
porate franchises,  and  their  exercise  during  the  continuance  of 
its  charter. 

2.  That  the  tax  imposed  by  the  act  of  1841,  chap.  28,  beins 
a  tax  upon  the  shares  of  stock  owned  by  indiyidual  stockholf 
ers,  was  not  a  violation  of  the  contract  between  the  state  and 
the  bank,  and  was,  therefore,  not  unconstitutional. 

In  the  ea$e  of  Jaim$$  Ohetton^  a  tax  was  imposed  and 
assessed  under  the  same  act  of  1841,  chap.  28,  on  the  shares  of 
stock  owned  by  the  plaintiff  in  error  in  the  Farmers'  and 
Phmters'  Bank  of  Baltimore— -a  bank  chartered  since  1880, 
and  not  included  in  the  provisions  of  the  act  of  1821,  chap. 
181,  and  the  act  of  1884,  chap.  274. 

In  this  case,  the  counsel  for  the  defendant  in  error  con- 
tended, 

That  the  plaintiff  in  error  was  entitled  to  no  immunity  from 
taxation  upon  his  shares  of  stock  in  said  Farmers'  and  Plant- 
ers' Bank  of  Baltimore,  either  tmder  the  acts  of  Assembly, 
herein  before  mentioned,  or  under  the  act  of  1886,  chap.  142. 

Mr.  Steele  said,  the  Appeal  Tax  Court  is  the  nominal 
defendant  onlv ;  the  real  one  is  the  state  of  Maryland.  The 
act  of  1841,  chap.  88,  is  a  general  tax  upon  all  property ;  not 
on  banks  alone,  out  everv  species  of  property.  The  Court  of 
Appeals  decided  that  it  did  not  conflict  with  the  act  of  1821. 
Is  it  not  a  rule  that  this  court  will  adopt  a  state's  construc- 
tion of  its  own  laws  ? 

In  this  case  it  is  not  correct  to  construe  the  contract  favorsr 
bly  to  the  banks.  On  the  contrary,  the  rule  is  to  construe 
strictly  any  provision  which  imposes  a  limit  upon  the  taxing 
power.  4  Pet.,  608,  Prav.  Bank  v.  BiUing$.  11  Pet.,  646— 
648,  carries  the  rule  still  further. 

Such  a  rule  is  necessary  to  protect  the  community  from 
improvident  legislation.  Another  rule  is,  that  where  there  are 
two  constructions,  that  one  is  adopted  which  will  produce  the 
least  injury.  It  has  been  said  that  our  construction,  exempt- 
ing fiancmses  only,  renders  the  whole  nugatory,  because  the 
frimchises  would  niaive  been  safe  from  taution  without  suob 
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exemption.  But  not  so.  Being  the  creatures  of  law,  thej  are 
peculiarly  appropriate  for  the  taxing  power.  4  Wheat.,  699 ; 
12  Mass.,  262 ;  4  Pet.,  526. 

A  charter  makes  a  bank  a  person  to  carry  on  a  business ; 
but  it  must  be  carried  on  in  the  same  way  that  other  persons 
M411  ^^'  iS^PP^^^  ^  pre-existine  law  had  taxed  banks,  would 
J  a  subsequent  charter  have  *been  exempt  ?  No — because 
the  laws  would  not  conflict  with  each  other.  Nor  do  they 
conflict  when  the  charter  is  passed  first. 

It  has  been  said  that  the  exemption  is  clear.  But  the  sec- 
tion itself  refers  to  the  preceding  part  of  the  law,  and  the  legis- 
lature, twice,  in  1835  and  1841,  put  the  same  construction  on 
it  as  we  do.  The  7th  section  and  all  preceding  ones  provide 
for  an  extension  of  charters.  It  was  right  to  exempt  the  fran- 
chises, because  the  legislature  was  dealing  with  that  subject ; 
but  why  should  they  go  beyond  that,  and  exempt  private 
property  to  an  extent  that  they  were  not  aware  of?  The 
state  was  not  in  want  of  money,  nor  was  there  a  motive  in  the 
banks  to  purchase  such  an  exemption  as  that  contended  for. 
No  one  then  anticipated  what  has  since  come  to  pass.  Taxes 
were  light,  and  always  paid.  The  act  of  1813  contains  the 
same  clause,  when  there  did  not  exist  any  system  of  taxation. 
Up  to  1841,  the  state  had  never  taxed  bank  stock  or  choses  in 
action,  and  the  taxes  upon  real  or  other  property  did  not 
amount  to  the  fourth  part  of  20  cents.  A  proposition,  there- 
fore, to  exempt  stock  which  had  never  been  taxed  at  all,  upon 
the  payment  of  four  times  the  amount  which  other  property 
paid,  would  have  been  considered  a  strange  one.  The  tax  of 
20  cents  must  have  been  imposed  upon  the  franchise.  The 
compensation  for  extending  the  charters  was  that  the  banks 
would  make  the  road,  and  for  future  exemption  of  the  franchise 
was  that  they  should  pay  20  cents  towards  the  school  fund. 
The  word  ^^  further  "  means  another  tax  like  that  one ;  and  if 
the  tax  imposed  was  upon  the  franchise,  a  further  one  upon 
the  same  thing  was  all  that  was  intended  to  be  prohibited. 

Look  at  the  cotemporaneous  exposition  of  the  law  by  both 
parties.  County  and  city  taxes  were  paid  b}*  the  banks ;  and 
not  only  so,  but  a  small  state  tax,  levied  in  1822  upon  real 
property,  was  paid  by  them  also.  Other  banks  were  incor- 
porated in  1833,  1834,  and  1835,  which  pay  the  20  cents  with- 
out any  thing  being  granted  except  the  charter.  The  act  of 
1885  gives  the  new  banks  an  exemption  upon  the  franchise, 
and  nothing  more.  In  the  case  in  2  Harr.  (Ky.),  the  wordji 
were  "further  or  other  tax."  Exemptions  have  been  strictly 
construed.  11  Johns.  (N.  Y.),  77 ;  8  T.  R.,  416.  The  pen- 
alty for  not  paying  the  20  cents,  shows  upon  what  the  tax  w^a 
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imposed,  for  it  provides  that  the  charter  shall  cease  if  the  tax 
is  not  paid.    It  was  therefore  a  bonus  for  the  charter. 

But  suppose  that  the  contract  was  made  as  contended  for  by 
th3  other  side.  By  their  own  showing,  it  was  made  with  the 
bank  as  a  person,  and  the  individual  stockholders  cannot 
avail  themselves  of  it.  If  the  corporation  were  to  purchase  a 
house,  one  of  the  members  could  not  claim  an  interest  in  the 
purchase.  They  have  an  interest  which  is  distinct  from  that 
of  the  corporation,  because  they  may  sue  it,  or  sue  each  other. 
If  the  contract  here  be  not  to  tax  the  bank,  it  is  not  equiva- 
lent to  an  agreement  not  to  tax  the  stockholders.  The  differ- 
ence is  shown  by  supposing  the  tax  to  be  laid  before  r«i42 
the  bank  ^commenced  operations,  and  laid  afterwards.  '- 
In  the  first  case  it  would  diminish  the  capital  of  the  bank,  but 
in  the  latter  it  would  not.  If  the  indiviaual  stockholders  can 
claim  the  benefit  of  the  exemption,  they  must  also  be  liable 
to  the  state  for  the  payment  of  the  tax  which  is  the  price  of 
the  exemption.  But  if  Samuel  Gordon  were  sued  for  the  20 
cents  stipulated  in  the  act,  no  one  can  suppose  that  he  would 
be  bound  to  pay  it.  The  difference  between  taxing  banks 
and  stockholders  is  shown  in  1  Nott  &  McC.  (S.  C),  527 ;  4 
Wheat.,  436 ;  2  Pet.,  469 ;  2  Bay  (S.  C),  654,  672,  688. 

Who  pays  the  tax  of  1841  ?  If  the  bank  does  not,  there  is 
no  violation  of  the  contract  with  the  bank,  and  the  bank  does 
not,  in  fact,  pay  it. 

As  to  ChestoTi's  case  and  the  new  banks,  it  has  been  said 
that  they  are  on  the  same  footing  as  the  old.  The  best  reply 
to  this  is  to  read  the  law.  The  legislature  expressly  say,  that 
they  intend  to  exempt  only  the  franchises. 

Nelson^  attorney-general,  on  same  side. 
There  are  two  propositions  to  be  examined: 

1.  The  nature  of  the  contract  of  1821. 

2.  Whether  the  act  of  1821  was  in  force  at  all  in  1841. 

1.  We  admit  there  was  a  contract  in  1821,  and  that  it  is 
protected  by  this  court.  But  what  is  its  nature  and  extent  ? 
The  originflJ  charter  of  the  Union  Bank  contained  no  exemp- 
tion, and,  therefore,  according  to  the  doctrine  in  the  Provi- 
dence Bank  v.  Billings^  the  state  could  tax  it.  The  charter 
was  passed  in  1804,  and  contained  no  clause  imposing  a  school- 
tax.  But  this  might  have  been  imposed  at  any  time  after  the 
charter,  without  asking  the  consent  of  the  bank.  The  only 
point  upon  which  the  assent  of  the  bank  was  required,  in  any 
subsequent  legislation,  was  that  its  charter  should  be  contin- 
ued. It  was  to  expire  in  1816.  In  1812  an  act  was  passed 
proposing  to  extend  the  charter  on  certain  conditions,  but 
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these  were  not  accepted.  In  1813  another  act  was  passed 
extending  the  charter  to  1st  January,  1835,  which  was  accepted. 
(Mr.  Nehon  here  went  into  a  detailed  examination  of  the 
several  acts.)  All  the  acts  show  that  the  legislature  had  in 
view  the  making  of  the  road,  and  the  banks  the  extension  of 
their  charters.  The  pledge  not  to  incorporate  any  other  banks 
shows  that  it  was  only  the  franchise  which  was  intended  to  be 
raotected.  The  contract  was  made  with  the  banks  as  such. 
They  were  the  contracting  party  in  their  corporate  capacity. 
What  does  the  act  of  1841  do  ?  It  imposes  no  tax  on  the 
capital  stock  of  any  bank,  but  on  individual  interests.  No 
bank  is  plaintiff  in  eiTor  here,  complaining  of  a  violated  con- 
tract. The  9th  section  of  the  act  directs  the  mode  of  makinc^ 
the  assessment,  which  was  upon  the  stock  in  the  hands  of 

*1431  i^^^"^^^^^^  ^^  ^^  ^^^^  value.  But  this  is  not  the  same 
J  with  its  *nominal  value,  which  would  have  been  the 
guide  if  the  bank  had  been  taxed.  As  laid,  it  is  nothing  more 
than  an  income  tax,  and  cannot  a  legislature  lay  that  without 
regard  to  the  source  from  which  revenue  comes  r  The  distinc- 
tion between  a  tax  upon  a  bank,  as  such,  and  a  tax  upon  its 
propertv,  is  clearly  recognized  in  the  case  of  McCuUoch  v. 
State  of  Maryland^  where  the  court  say  that  one  may  be  taxed 
but  not  the  other.  The  identity  between  a  bank  and  its  stock- 
holders is  shown  not  to  exist,  when  we  consider  that  the  bank, 
as  a  corporation,  could  not  become  one  of  its  own  stockholders. 
Application  had  to  be  made  to  the  legislature  for  permission 
for  the  bank  to  purchase  its  own  stock.  It  is  true,  as  said  on 
the  other  side,  that  the  act  of  1821  was  accepted  by  the  stock- 
holders in  general  meeting^,  but  this  was  a  corporate  act,  and 
not  one  proceeding  from  individual  interests.  If  it  had  been 
the' latter,  whence  would  the  majority  have  derived  the  right 
to  bind  the  minoiity? 

2.  The  act  of  1^34,  chap.  274,  was  accepted  by  the  Union 
Bank,  and  by  virtue  of  it  the  charter  was  extended  to  1859. 
The  acceptance  of  this  new  law  is  a  merger  of  the  old,  and  in 
the  new  there  is  no  limitation  of  the  power  to  tax. 

Meredithy  for  plaintifis  in  error,  in  reply  and  conclusion. 
Let  us  inquire, 

1.  What  was  the  nature  and  character  of  the  contract? 

2.  Has  it  been  impaired  ? 

Mr,  Meredith  reviewed  the  charter  of  the  Union  Bank  and 
its  supplements,  and  said,  that  in  1821,  some  years  before  the 
charter  was  to  expire,  the  legislature  was  desirous  of  making 
a  road.  It  was  a  fact  of  universal  notoriety  that  turnpike 
roads  were  not  profitable.  Individuals  could  not  be  persuaded 
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to  subscribe  and  make  this  one.  The  cost  to  the  Union  Bank 
was  f  161,000,  nearly  ten  per  cent,  upon  a  capital  of  $1,800,000. 
It  is  conceded  that  for  this  the  state  has  relinquished  a  por- 
tion of  the  power  of  taxation ;  but  then  it  is  said  to  be  only 
a  partial  exemption.  We  agree  that  to  make  out  a  total 
exemption,  the  language  must  be  so  strong  as  to  leave 
no  reasonable  doubt;  and  we  say  it  is  so.  What  are  the 
words  ?  "  Not  to  impose  any  further  tax  or  burden  on  the 
banks."  There  are  two  important  words:  "any"  and  "fur- 
ther." What  is  the  meaning  of  "any?"  In  its  popular  accep- 
tation it  would  include  all  kinds  of  taxes  in  whatever  form 
they  might  be  laid.  According  to  lexicographers,  the  word  is 
of  unusual  and  indefinite  signification.  "Any"  tax  must 
mean  "  every  tax,"  of  every  nature  or  description  whatsoever. 
Then,  there  is  the  word  "further,"  which  refers  to  something 
which  has  been  done  before  and  additional.  The  other  side 
wish  to  limit  the  meaning  to  an  addition  of  the  same  nature ; 
but  no  dictionary  or  example  can  be  found  to  justify  this 
restriction. 

*(Mr.  Meredith  here  read  from  Richardson's  Diction-  rtt-tAA 
ary,  title  Further.^  The  two  words  together  are  as  '- 
comprehensive  as  language  could  be  used.  They  are  quite  as 
strong  as  those  used  in  2  Harrison.  In  the  act  of  1885,  when 
the  legislature  intended  to  put  the  new  banks  upon  a  footing 
with  the  old,  they  say  "  further  or  other "  in  the  8d  section. 
In  a  preceding  section,  the  words  are  the  same  as  those  in 
1821,  which  shows  that  they  were  supposed  to  be  equivalent. 
The  case  cited  from  11  Johnson  was  not  that  of  a  tax ;  it  was 
an  assessment  for  opening  a  street ;  and  the  case  in  8  T.  R., 
was  decided  on  two  grounds :  1.  That  the  property  did  not 
belong  to  the  occupier,  and  2.  That  the  statute  had  been 
repealed.  Neither  case  is  in  point.  In  South  Carolina,  seven 
out  of  eight  banks  are  exempted  under  a  clause  exempting 
banks  from  taxation.  The  cjise  in  Nott  &  McCord,  decided 
that  words  of  exemption  did  not  extend  to  the  franchise  only, 
but  all  taxation. 

If  the  words  of  a  statute  are  plain  and  definite,  it  is  danger- 
ous to  depart,  &c.     Dwarris  on  Stat.,  8  Law  Lib.,  48. 

If  the  construction  of  the  other  side  be  given  to  the  act  of 
1821,  the  11th  section  is  of  no  use ;  because  without  it  the 
franchise  would  have  been  safe  from  taxation.  In  the  cases 
of  12  Mass.  and  4  Peters,  the  right  was  maintained,  it  is  true, 
to  impose  a  tiix  on  existing  banks,  but  in  neither  case  was 
there  a  relinquisliment  of  the  taxing  power,  express  or  implied, 
except  from  the  mere  granting  of  the  charter.  We  may  con- 
cede the  authoritv  of  b:)th.     But  here  the  banks  j)aid  a  high 
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Erice  for  their  renewed  ohartere,  and  the  legislature  could  not 
ave  taxed  the  franchise  any  further.     If  so,  the  operation  of 
the  11th  section  must  be  extended  beyond  the  franchise. 

(Mr.  Meredith  then  entered  into  a  critical  examination  of 
the  acts  of  1812  and  1818,  and  argued  that  the  first  act  was 
not  accepted,  because  it  did  not  go  as  far  in  protecting  the 
banks  as  that  of  1813 ;  and  that  the  latter  would  have  oeen 
rejected  if  it  had  not  been  supposed  to  exempt  them  entirely 
from  taxation.) 

Mr.  Justice  WAYNE  delivered  the  opinion  of  the  court. 

The  question  raised  in  this  case  by  the  agreed  statement  of 
facts  upon  the  record,  is,  Does  the  act  of  Maryland  of  1841, 
chap.  23,  so  far  as  it  imposes  a  tax  upon  the  shares  of  stock 
hela  by  stockholders  in  the  Union  Bank  of  Maryland  and  the 
other  banks  mentioned  in  the  statement,  impair  the  obligation 
of  a  contract  ? 

The  banks  are  classified  in  that  statement  as  the  old  and 
the  new  banks.  The  old  are  those  which  were  chartered  pre- 
vious to  the  year  1821 ;  the  new,  those  which  were  chartered 
after  the  year  1830. 

Their  exemption  from  the  tax  imposed  by  the  act  of  1841  is 
claimed  under  the  acts  of  Maryland  of  1821,  chap.  131,  and 
that  of  the  19th  March,  1886,  chap.  274,  called  the  act  of 

*1451  ^^^  session  of  1884. 

-■  *It  is  admitted  that  the  old  banks  accepted  and  have 
complied  with  the  terms  and  conditions  of  the  act  of  1821 ; 
that  they  also  accepted  and  have  complied  with  the  provisions 
of  1834 ;  and  that  taxes  have  always,  since  the  incorporation 
of  the  banks*  been  assessed  and  levied  upon  their  real  and  per* 
Bonal  property  in  all  the  cities  and  counties  of  the  state,  in  the 
same  manner  as  upon  nroperty  of  the  same  kind  belonging  to 
individuals,  and  that  tiiey  have  always  been  paid  by  the  banks 
up  to  this  time. 

The  question,  however,  which  this  court  is  called  upon  to 
decide,  and  to  which  our  decision  will  be  confined,  is.  Are  the 
shareholders  in  the  old  and  the  new  banks  liable  to  be  taxed, 
under  the  act  of  1841,  on  account  of  the  stock  which  they 
own  in  the  banks? 

The  statement  given  by  the  reporter  of  the  acts  of  the  legis- 
lature of  Maiyland^  by  which  the  charters  of  the  banks  have 
been  extended  at  different  times,  makes  it  unnecessary  to  refer 
to  them  in  detail  here. 

Are  the  old  banks  in  Baltimore  and  their  stockholders 
exempted  from  further  taxation  during  the  continuance  of 
theii'  charters  under  the  act  of  1821,  chap.  131,  by  force  of  the 
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llth  section  of  that  act?  Can  the  old  banks,  after  the  yeai 
1845,  the  time  to  which  their  charters  were  extended  by  the 
act  of  1821,  and  the  new  banks,  claim  any  exemption  fk-om 
taxation  nnder  the  act  of  1884,  chap.  274,  unless  it  be  a  tax 
upon  their  franchise  of  banking? 

It  appears,  from  the  acts  of  1812, 1818,  and  1821,  that  the 
legislatures  which  passed  them  had  in  view  the  construction  of 
the  Cumberland  and  Boonsborou^h  turnpike  roads,  and  the 
establishment  of  a  school  fund.  That  they  designed  to  accom- 
plish those  objects  by  making  some  of  the  banks  construct  the 
roads,  and  aU  of  them  contmutors  to  the  school  fund,  as  the 
price  for  their  charters.  A  round  sum,  or  an  annual  charge, 
with  or  without  reference  to  capital  stock,  may  be  asked  by  a 
legislature  for  such  a  franchise.  It  may  be  more  convenient 
to  the  banks  to  have  such  a  consideration  or  bonus  distributed 
through  the  years  of  their  corporate  existence,  than  to  pay  its 
equivalent  in  advance.  This  option  was  given  to  the  old 
banks.  Being  so  given,  it  is  conclusive  that  the  legislature 
intended  the  annual  tax  or  charge  upon  the  capital  stocks  of 
the  banks  to  be  the  bonus  or  price,  or  part  of  the  price  as 
to  some  of  them,  that  they  were  to  pay  for  the  prolongation  of 
their  franchise  of  banking.  When  the  banks  accepted  the 
acts,  by  choosing  to  pay  the  annual  charge  instead  of  the 
stipulated  alternative,  it  is  plain  that  they  thought  so  too,  and 
that  they  understood  in  that  way  the  contract  between  them- 
selves and  the  state.  Either  was  a  condition,  to  be  accepted 
and  complied  with  before  the  charters  were  to  be  extended. 
Such  a  contract  is  a  limitation  upon  the  taxing  power  of  the 
legislature  making  it,  and  upon  succeeding  legislatures,  to 
impose  any  further  tax  upon  the  franchise.  But  why,  when 
bought,  as  it  becomes  property,  may  it  not  be  taxed,  as  rm-tAa 
land  is  taxed  which  has  *been  bought  from  the  state,  ^ 
was  repeatedly  asked  in  the  course  of  the  argument?  The 
reason  is,  that  every  one  buys  land,  subject  in  nis  own  appre- 
hension to  the  great  law  of  necessity,  that  we  must  contribute 
from  it  and  all  of  our  property  something  to  maintain  the  state. 
But  a  franchise  for  banking,  when  bought,  the  price  is  paid 
for  the  use  of  the  privilege  whilst  it  lasts,  and  any  tax  upon  it 
would  substantially  be  an  addition  to  the  price.^  But  whether 
the  bonus  for  the  franchise  is  paid  by  an  annual  tax  upon 
the  capital  stock,  or  in  any  other  way,  it  is  in  the  discretion  of 
the  legislature  to  tax  the  capital  stock  as  an  aggregate,  accord- 
ing to  its  actual  value,  or  the  stockholders  on  account  of  their 
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separate  ownership  of  it,  or  the  dividends  in  the  aggregate,  or 
the  stockholders  on  account  of  their  portions  of  them.  The 
limitation  and  the  power  to  tax,  as  both  have  been  just 
expressed,  was  substantially  conceded  by  counsel  on  both 
sides  of  this  cause.  We  did  not  understand  the  counsel  for 
the  appellants  as  contending,  that  the  shareholders  in  the  old 
banks  were  exempted  from  the  tax  imposed  upon  them  on 
account  of  their  stock,  except  by  the  force  of  the  11th  section 
of  the  act  of  1821.  Their  argument  was,  though  the  franchise 
might  be  taxed  separate  from  the  stock  of  a  bank,  whether  the 
annual  tax  paid  by  the  banks  upon  their  capital  stock  was 
a  tax  upon  their  franchises  or  not,  that  the  banks  were 
exempted  from  further  taxation ;  the  old  banks  by  force  of 
the  11th  section  of  the  statute  of  1821,  and  all  of  the  banks 
in  Baltimore  by  force  of  the  act  of  1834.  The  argument  of 
the  counsel  for  the  defendant  in  error  was,  that  the  annual  tax 
paid  by  the  banks  was  a  tax  upon  their  franchises,  and  that 
the  11th  section  did  not  give  to  the  stockholdei*s  any  exemp- 
tion from  being  taxed  as  persons  on  account  of  their  stock. 
Whether  or  not  the  exemption  given  by  that  section  is 
extended  to  the  old  and  the  new  banks  in  virtue  of  the  act 
of  1884,  is  another  question,  to  which  a  separate  answer  must 
be  given  in  the  course  of  this  opinion. 

Has  such  an  exemption  been  given  to  the  old  banks  ?  The 
language  of  the  11th  section  of  the  act  of  1821  is:  "And  be 
it  enacted,  That,  upon  any  of  the  aforesaid  banks  accepting 
and  complying  with  the  terms  and  conditions  of  this  act,  the 
faith  of  the  state  is  hereby  pledged  not  to  impose  any  further 
tax  or  burden  upon  them  during  the  continuance  of  their 
charters  under  this  act."  This  is  the  language  of  grave  delib- 
eration, i)ledging  the  faith  of  the  state  for  some  purpose — 
some  eflFectual  purpose.  Was  that  purpose  the  protection  of 
the  banks  from  what  that  legislature  and  succeeding  legisla- 
tures could  not  do,  if  the  banks  accepted  the  act,  or  from  what 
they  might  do,  in  the  exercise  of  the  taxing  power?  The 
terms  and  conditions  of  the  act  were,  that  the  banks  should 
construct  the  road  and  pay  annually  a  designated  charge  upon 
their  capital  stocks,  as  the  price  for  the  prolongation  of  their 
franchise  of  banking.  The  power  of  the  state  to  lay  any 
further  tax  upon  the  franchise  was  exhausted.  That  is  the 
♦1471  contract  between  the  state  and  the  banks.  It  follows, 
J  then,  *a8  a  matter  of  course,  when  the  legislature  go 
out  of  the  contract,  proposing  to  pledge  its  faith,  if  the  banks 
shall  accept  the  act,  not  to  impose  any  further  tax  or  burden 
upon  them,  that  it  must  have  meant  by  those  words  an  exemp- 
tion from  some  other  tax  than  a  further  tax  upon  the  franchise 
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of  tlie  banks.  The  latter  was  already  provided  against.  To  con- 
fine the  pledge  to  any  further  tax  upon  the  franchise,  surrenders 
the  whole  clause  as  a  substantive  enactment,  to  a  supposed 
needless  declaration  of  the  legislature,  that  it  would  not  do 
what  it  had  stipulated  by  its  contract  not  to  do.  The  faith  of 
states  is  never  pledged  but  for  some  substantial  end,  within 
the  competency  of  their  legislative  power ;  and  it  is  not  for  us 
to  suppose  that  of  Maiyland  was  given  in  the  act  of  1821, 
with  a  less  grave  intent.  "  Not  to  impose  any  further  tax  or 
burden,"  when  used  in  reference  to  some  tax  already  imposed, 
means  no  other  tax  besides  that  to  which  reference  is  made. 
Those  words,  so  used,  cannot  be  limited  by  a  refinement  upon 
the  etymology  of  the  word  "any,"  out  of  or  beyond  its  mean- 
ing in  common  discourse,  to  any  like;  and  the  words  "any 
further  tax,"  used  with  relation  to  some  other  tax,  will,  by 
common  consent,  as  it  always  has  been,  be  intended  to  mean 
any  additional  tax  besides  that  referred  to,  and  not  any  fur- 
ther like  tax. 

Having  determined  that  the  clause  in  question  was  not 
meant  as  a  pledge  against  further  taxation  upon  the  franchises 
of  the  banks,  but  that  it  was  a  pledge  against  additional  taxa- 
tion, what  is  the  extent  of  exemption  given  by  it,  or  to  what 
does  it  apply?  Does  it  exempt  the  respective  capital  stocks  of 
the  banks,  as  an  aggregate,  and  the  stockholders  from  being 
taxed  as  persons  on  account  of  their  stock?  We  think  it  does 
both.  The  aggregate  could  not  be  taxed,  without  its  having 
the  same  effect  upon  the  parts,  that  a  tax  upon  the  parts, 
would  have  upon  the  whole.  Besides,  the  legislature,  in  pro- 
posing the  terms  and  conditions  of  the  act,  use  the  word 
"  banks ''  with  reference  to  the  consent  or  acceptance  of  the 
act  being  given  by  the  stockholders,  according  to  a  funda- 
mental article  of  their  charters.  The  acceptance  of  the  act 
could  only  be  made  by  the  stockholders.  They  did  accept, 
and  the  state  recognised  it  as  the  act  of  the  stockholders.  It 
could  not  have  been  given  or  been  recognised  in  any  other 
way.  True  it  is,  when  accepted  and  recognised,  it  became  a 
contract  with  the  bAnks.  But  its  becoming  a  contract  with 
the  banks  determines  of  itself  nothing.  We  must  look  in 
what  character,  or  by  whose  assent  it  was  to  become  a  con- 
tract with  the  state,  to  ascertain  the  intention  of  the  legisla- 
ture in  making  the  pledge,  "  that  upon  any  of  the  aforesaid 
banks  accepting  of  and  complying  with  the  terms  and  condi- 
tions of  this  act,  the  faith  of  the  state  is  hereby  pledged  not 
to  impose  any  further  tax  or  burden  upon  them  during  the 
continuance  of  their  charters  under  this  act." 

The  senses  in  which  the  words  bank  or  banks  are  used, 
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occur  every  day  Id  conversation,  and  are  understood  by  every 
one.  But  *the  sense  in  which  they  are  intended  to  be  useo, 
is  determined  by  their  connection  with  what  is  said  besides. 
When  we  speak  of  an  act  to  be  done  by  a  bank  or  banks, 
we  mean  an  act  to  be  done  by  those  who  have  the  author- 
ity to  do  it.  If  it  be  an  act  within  the  franchise  for  bank- 
ing, or  the  ordinary  power  of  the  bank  to  contract,  and  it 
is  done  by  the  president  and  directors,  or  by  their  agent,  we 
say  the  bank  did  it,  and  every  one  understands  what  is  meant. 
If,  however,  an  act  is  to  be  done  relative  to  the  institution,  by 
wliich  its  charter  is  to  be  in  any  way  changed,  the  stockhold- 
ers must  do  it,  unless  another  mode  to  effect  it  has  been  pro- 
vided by  the  charter.  In  one  sense,  but  after  it  has  been  done, 
we  may  say  the  bank  did  it,  but  only  so  because  what  the 
stockholders  have  done,  became  a  part  of  the  institution, 
which  it  was  not  before.  The  act  to  be  done  in  this  instance 
was  relative  to  the  institution.  The  legislature  knew  it  could 
only  be  done  by  the  stockholders^  and  it  uses  the  word  banks 
in  reference  to  the  act  being  accepted  by  the  stockholders. 
The  act  was  accepted  by  them.  When,  then,  the  legislatui*e 
says,  ^^that  upon  any  of  the  aforesaid  banks  accepting  of 
and  complying  with  the  terms  and  conditions  of  this  act, 
the  faith  of  the  state  is  hereby  pledged  not  to  impose  any 
further  tax  or  burden  upon  them  during  the.  continuance  of 
their  charters  under  this  act,"  the  relative  is  as  broad  as  the 
antecedent,  comprehending  all  that  the  latter  referred  to.  It 
cannot  be  said,  then,  that  the  stockholders  in  the  old  banks 
are  not  exempted  by  the  11th  section  of  the  act  of  1821 
from  being  taxed  as  persons,  on  account  of  their  stock  in 
those  ban&,  during  the  continuance  of  their  charters  under 
that  act. 

Such  was  manifestly  the  intention  of  the  le^latures  which 
passed  the  acts  of  1818  and  1821,  from  their  lanfipit^e.  It 
is  confirmed  by  the  attendant  circumstances.  Each  of  those 
legislatures  were  anxious  to  have  a  certain  road  constructed, 
which  they  thought  the  convenience  and  intercourse  of  the 
citizens  of  Maryland  required ;  and  they  were  also  anxious  to 
raise  an  adequate  school  fund  for  every  county  in  the  state. 
They  determined  that  both  should  be  accomplished  by  incor- 
porating certain  banks,  with  the  obligation  upon  them  to 
make  the  roads,  and  to  make  all  the  banks  in  the  state  pay 
an  annual  tax  upon  their  respective  capitals,  for  a  school 
fund,  as  the  conditions  upon  which  their  charters  were  to  be 
extended.  By  the  act  of  1813,  chap.  122,  every  incorporated 
bank  in  the  state  was  required  to  pay  the  annual  tax  of 
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twenty  cents  upon  every  hundred  dollars  of  its  capital  stock, 
as  the  condition  upon  which  its  charter  was  to  be  extended. 

When  the  legislature,  in   1821,  incorporated   the   Boons- 
borough   Turnpike  Company,  and  proposed  to   extend  the 
charters  of  those  banks  which,  by  the  terms  of  the  act,  were 
to  subscribe  for  stock  enough  to   complete  the  road,  it  re- 
newed upon  those  banks  the  school  tax  which  had  r4ii4Q 
been  imposed  upon  them  in  common  with  the  Mother  ^ 
banks,  by  the  act  of  1813.    The  11th  sections  in  both  acts 
are  identical.    In  what  spirit  were  those  acts  offered  to  the 
acceptance  of  the  banks?    In  what  spirit  was  it  that  the  banks 
viewed  and  accepted  these  acts?    It  was  an  unusual  way  of 
providing  means  for  the  construction  of  turnpike  roads.    The 
tolls  might  turn  out  to  be  enough  to  compensate  them  for  the 
expenditures.     They    might    not.    Though    the    legislature 
thought  the  construction  of  the  roads  and  paying  the  school- 
fund  tax  were  no  more  than  an  adequate  price  for  an  extended 
franchise,  it  is  very  certain  that  the  stockholders  may  have 
thought,  that  the  incorporation  of  the  banks  into  turnpike 
companies,  with  an  obligation  upon  them  to  withdraw  so  much 
money  from  their  business  operations  as  was  sufficient  to  finish 
the  roads,  presented  only  a  contingent  possibility  that  they 
could  be  remunerated  by  tolls  from  the  roads.    TVnen  the  act 
of  1821  was  proposed,  they  had  some  experience  of  what  had 
been  the  result  of  the  construction  of  the  Cumberland  road. 
Is  it  not  possible;  then,  that  when  the  acts  of  1818  and  1821 
were  in  preparation,  or  as  they  were  being  enacted,  that  the 
nth  section  was  introduced  as  an  inducement  to  the  stock- 
holders to  accept  those  acts  ?  Whether  the  tolls  from  the  road 
have  ever  compensated  the  banks  for  the  expenditure  upon 
them,  does  not  appear  in  the  case.    But  it  was  natural  that 
the  stockholders,  knowing  as  they  did  that  a  tax  upon  the 
franchises  of  the  banks  would  not  exempt  them  from  other 
taxation,  stipulated  in  both  instances  that  a  provision  should 
be  introduced  into  the  acts  surrendering  the  state's  right  to  tax 
them  further  than  they  were  about  to  be  by  those  acts.    In 
whatever  way  we  examine  the  acts  of  1818  and  1821,  we  are 
of  opinion  that  it  appears  from  the  11th  sections  in  those  acts, 
to  have  been  the  intention  of  the  legislatures  which  passed 
them,  to  exempt  the  stockholders  from  taxation  as  persons  on 
account  of  the  stock  which  they  owned  in  the  banks.    This 
exemption,  however,  is  limited  to  the  old  banks  in  Baltimore 
which  were  chartered  before  1821,  during  the  continuance  of 
their  charter  under  the  act  of  1821.    It  is  founded  upon  the 
nth  section  of  that  act,  and  it  is  our  opinion  that  the  act  of 
1841,  chap.  28,  in  80  fiEtr  as  it  imposes  a  tax  upon  the  stock- 
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holders  in  those  banks,  on  account  of  their  stock,  does  impaii 
the  obligations  of  ^a  contract,  and  is  void  by  the  10th  section 
of  the  1st  article  of  the  Constitution  of  the  United  States. 

The  act  of  1834  does  not  extend  to  the  old  or  the  new  banks 
an  exemption  from  the  tax  imposed  by  the  act  of  1841,  chap. 
28.  It  is  an  act  to  extend  the  charters  of  the  several  banks 
in  Baltimore.  The  second  section  prescribes  the  terms  upon 
which  the  franchise  for  banking  is  extended.  Those  terms 
are  the  payment  annually  of  twenty  per  cent,  upon  every  hun- 
dred dollars  of  the  respective  capitals  of  the  banks,  and  their 
proportional  parts  of  $75,000,  in  two  yearly  instalments,  oom- 
m-tPiQ-]  puted  from  the  passage  of  the  act,  according  to  the  com* 
J  bined  rates  of  their  respective  capitals  paid  in,  *and  of 
the  time  for  which  their  charters  are  respectively  continued 
beyond  the  first  day  of  January,  1845. 

Upon  a  failure  of  any  bank  to  pay  either  the  annual  charge 
or  its  proportional  instalment,  its  charter  is  declared  null  and 
void.  The  annual  charge  and  the  instalment  make  the  bonus 
to  be  paid  by  each  bank  for  its  continued  franchise.  It  was 
urged  for  the  old  and  the  new  banks,  that  the  annual  tax 
which  they  were  required  to  pay  by  the  second  section  of  the 
act  of  1834  being  upon  their  respective  capitals,  a  tax  upon 
the  stockholders  on  account  of  their  stock  would  be  equiva- 
lent to  an  increase  of  the  price  which  had  been  given  for  the 
franchise.  The  effect  upon  the  stockholders  would  be  the 
same,  as  they  pay  both,  but  that  is  because  they  agreed  to  pay 
an  annual  tax  upon  the  capital  stock,  for  their  franchise,  with- 
out any  stipulation  by  the  state  that  were  not  to  be  taxed  as 
stockholders,  on  account  of  their  stock,  as  was  the  case  in  the 
eleventh  section  of  the  act  of  1821.  The  franchise  is  their 
corporate  property,  which,  like  any  other  property,  would  be 
taxable,  if  a  price  had  not  been  paid  for  it,  which  the  legisla- 
ture accepted,  as  the  consideration  for  allowing  them  to  use 
the  franchise  during  the  continuance  of  their  charters.  The 
capital  stock  is  another  property— corporately  associated,  for 
the  purpose  of  banking — ^but  in  its  parts  is  the  individual 
property  of  the  stockholders  in  the  proportions  they  may  own 
them.  Being  their  individual  property,  they  may  be  taxed  for 
it,  as  they  may  for  any  other  property  they  may  own.  This  is 
not  only  the  case  in  Maryland.  A  franchise  for  banking  is  in 
every  state  of  the  union  recognized  as  property.  The  bank- 
ing capital  attached  to  the  franchise  is  another  property,  owned 
in  its  parts  by  persons,  corporate  or  natural,  for  which  they 
are  liable  to  be  taxed,  as  they  are  for  all  other  property,  for 
the  support  of  government. 

We  are  of  opinion  that  the  stockholders  in  the  old  bankl 
168 


January  term,  i846.  160 


Searight  v,  Stokes  et  al. 


are  exempt  from  the  tax  imposed  by  the  act  of  1841,  chapter 
28,  during  the  continuance  of  their  charters  under  the  act  of 
1821,  but  that  the  stockholders  in  the  old  and  new  banks  are 
liable  to  be  taxed  by  the  act  of  1841,  or  that  they  can  claim  no 
exemption  under  the  act  of  1834,  by  which  their  charters  were 
further  extended. 

The  judgment  of  the  Court  of  Appeals  is  therefore  reyersed, 
and  the  cause  will  be  remanded,  witii  directions  to  enter  up  a 
judgment  for  the  plaintiff  in  error. 


<•■•» 


♦William  Searight,  Commissioner  and  Super-  r»i5i 

INTENDENT    OF   THE  CUMBERLAND    ROAD,  WITHIN    *- 

THE  State  op  Pennsylvania,  Plaintiff  in  error,  v. 
William  B.  Stokes  and  Lucius  W.  Stockton,  who 

HAVE    SURVIVED    RiCHARD    C.    StOCKTON,    DEFENDANTS 
IN  ERROR. 

Under  the  acts  of  Congress  ceding  to  Pennsylvania  that  part  of  the  Cumher- 
land  road  which  is  within  that  state,  and  the  acts  of  PennsylTania  aooepting 
the  surrender,  a  carriage,  whenever  it  is  carrying  the  mail,  muBt  be  hdd  to 
be  laden  with  the  property  of  the  United  States,  within  the  tme  meaning  of 
the  compact,  and  consequently  exempted  from  the  payment  of  tolls.' 

But  this  exemption  does  not  apply  to  any  other  property  conveyed  in  the  same 
vehicle,  nor  to  any  person  travelling  in  it,  unless  he  Is  in  the  service  of  the 
United  States  and  passing  along  m  pursuance  of  orders  from  the  proper 
authority. 

Nor  can  the  United  Statues  claim  an  exemption  for  more  caiilages  than  are 
necessary  for  the  safe,  speedy,  and  convenient  conveyance  ot  the  mail.* 

This  case  was  brought  up  by  writ  of  error  from  the  Circuit 
Court  of  the  United  States  for  the  western  district  of  Penn- 
sylvania, and  involved  the  right  of  the  plaintiff  in  error,  acting 
under  the  authority  of  the  state  of  Pennsvlvania,  to  collect 
tolls  from  the  stage-coaches  which  carried  the  mail  of  tiie 
United  States. 

The  circumstances  under  which  the  question  arose  were 
these : 

On  the  80th  of  April,  1802,  and  M  of  March,  1808,  acts  of 
Congress  were  passed,  the  effect  of  both  of  which  taken 
together  was,  that  three  per  cent,  of  the  amount  received  for 

^  In  Hopkins  v.  Stockton.  2  Watts  in  stopping  a  ooachcanyinff  the  United 

&  S.  (Pa.),  it  was  decided  that  a  toll-  States  mau,  for  the  refiisaf  to  paytofl. 

C  keeper  npon  that  part  of  the  ^Gompabs,     JS^eU  v.  OUo.  jMiC, 

tonal  Road  which  passes  through  «720,  742, 745;  AcMwar.  Huddlektn, 

Pennsylvania,  wonld  not  be  justified  12  How.,  208. 
by  the  act  of  the  18th  of  June,  1886» 
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tbe  sales  of  public  land  in  Ohio,  should  be  expended  in  making 
roads  within  the  said  state,  and  two  per  cent,  of  said  fund  be 
also  expended  in  making  public  roads  leading  from  the  navi- 
gable waters  emptying  into  the  Atlantic  to  the  Ohio  river, 
upon  certain  conditions,  which  were  accepted  by  Ohio. 

On  the  29th  of  March,  1806,  Congress  passed  an  act  to  pro- 
vide for  laying  out  the  road  by  commissioners,  and  directed 
•the  President  to  pursue  such  measures  as  in  his  opinion  should 
be  proper  to  obtain  the  consent  for  making  the  road,  of  the 
state  or  states  through  which  the  same  may  have  been  laid 
out ;  the  expense  of  the  road  to  be  charged  to  the  two  per 
cent.  fund. 

Pennsylvania,  Virginia,  and  Maryland  all  gave  their  assent. 
Pennsylvania  passed  her  law  on  the  9th  of  April,  1807,  and 
gave  power  to  those  who  were  to  make  the  road  to  enter  upon 
land,  dig,  cut,  and  carry  away  materials,  &c.  The  road  was 
laid  out  from  Cumberland,  in  Maryland,  to  Wheeling,  on  the 
Ohio  river,  and  made ;  but  a  great  difficulty  having  arisen,  on 
the  part  of  the  United  States,  in  keeping  it  in  repair,  the  road 
fell  into  decay,  and  a  new  system  of  legislation  was  adopted 
to  attain  this  object. 

On  the  4th  of  February,  1881,  the  state  of  Ohio  passed  a 
law  for  the  preservation  and  repair  of  the  United  States  road. 
It  provided,  that  whenever  the  consent  of  Congress  should  be 
*1521  ^^^^^^^9  ^^^  governor  of  the  state  should  take  the  road 
-■  under  h^  care,  erect  gates  *and  toll-houses,  appoint  a 
superintendent,  collectors  of  tolls,  &c.,  with  this  proviso 
amongst  others :  *^  Provided,  also.  That  no  toll  shall  be  re- 
ceived or  collected  for  the  passage  of  any  stage  or  coach  con- 
veying the  United  States  mail,  or  horses  bearing  the  same,  or 
any  wagon  or  carriage  laden  with  the  property  of  the  United 
States,  or  any  cavalry  or  other  troops,  arms,  or  military  stores 
belonging  to  the  same,  or  to  any  of  the  states  comprising  this 
union,  or  any  person  or  persons  on  duty  in  the  military  service 
of  the  United  States  or  of  the  militia  of  any  of  the  states." 

The  law  contained  the  necessair  provisions  for  the  preserva- 
tion of  good  order  upon  the  road,  and  also  a  stipulation  that 
the  tolls  should  be  neither  below  nor  above  a  sum  necessary  to 
defray  the  expenses  incident  to  the  preservation  and  repair  of 
the  same. 

On  the  2d  of  March,  1881,  Congress  assented  to  this  act. 

On  the  4th  of  April,  1881,  Pennsylvania  passed  an  act  "for 
the  preservation  and  repair  of  the  Cumberland  road."  It 
provided  for  the  appointment  of  commissioners,  who  were 
mi'ected  to  build  toll-houses  and  erect  toll-gates,  to  collect 
tolls,  with  the  following  exceptions:    ^^And  provided,  also, 
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That  nothing  in  this  act  shall  be  construed  so  as  to  authorize 
any  tolls  to  oe  received  or  collected  from  any  person  or  per- 
sons passing  or  repassing  from  one  part  of  his  farm  to  another, 
or  to  or  from  a  mill,  or  to  or  from  any  place  of  public  worship, 
funeral,  mUitia  training,  elections,  or  from  any  student  or 
chUd  going  to  or  from  any  school  or  seminary  of  learning,  or 
firoin  persons  and  witnesses  going  to  and  returning  from  courts : 
and  provided,  further,  that  no  toll  shall  be  received  or  collected 
for  the  passage  of  any  wagon  or  carriage  laden  with  the  prop- 
erty of  the  United  States,  or  any  cannon  or  military  stores 
belonging  to  the  United  States  or  to  any  of  the  states  com- 
posing this  union/' 

The  4th  section  directed  the  amount  of  tolls,  after  deducting 
expenses,  to  be  applied  to  the  repairs  and  preservation  of  the 
road,  and  gave  the  commissioners  power  to  increase  or  dimin- 
ish the  rat^  of  tolls,  provided  that  they  should  at  no  time  be 
increased  beyond  the  rates  of  toll  established  by  an  act  incor- 
porating a  company  to  make  a  road  from  Harrisburg  to  Pitts- 
burg, passed  in  1806.  The  toll  fixed  by  this  act  upon  a  coach 
and  four  horses  was  twenty  cents  for  every  five  miles. 

The  10th  section  was  as  follows :  ^^  And  be  it  enacted,  &c., 
That  thi9  act  shall  not  have  any  force  or  effect  until  the 
Congress  of  the  United  States  shall  assent  to  the  same,  and 
until  so  much  of  the  said  road  as  passes  through  the  state  of 
Pennsylvania  be  first  put  in  a  good  state  of  repair,  and  an 
appropriation  made  by  Congress  for  erecting  toll-houses  and 
toll-gates  thereon,  to  be  expended  under  the  authority  of  the 
commissioners  appointed  by  this  act :  Provided,  the  legislature 
of  this  state  may,  at  any  future  session  thereof,  change,  alter, 
or  amend  this  act,  provided  that  the  same  shall  not  be  so 
altered  or  amended  as  to  reduce  or  increase  the  rates  of  rm-tM 
toll  hereby  ^established  below  or  above  a  sum  neces-  ^ 
sary  to  defray  the  expenses  incident  to  the  preservation  and 
repair  of  said  road,  for  the  payment  of  the  fees  or  salaries  of 
the.  commissioners,  the  collectors  of  tolls,  and  other  agents. 
And  provided,  further,  that  no  change,  alteration,  or  amend- 
ment shall  ever  be  adopted,  that  will  in  any  wise  defeat  or 
affect  the  true  intent  and  meaning  of  this  act.*' 

On  the  28d  of  January,  1882,  Maryland  passed  an  act, 
which,  in  its  essential  provisions,  was  the  same  with  that  of 
Pennsylvania;  and  on  the  7th  of  February,  1882,  Virginia 
passed  a  similar  law. 

On  the  8d  of  July,  1882,  Congress  declared  its  assent  to  the 
above  mentioned  laws  of  Pennsylvania  and  Maryland  in  these 
words,  ^*to  which  acts  the  assent  of  the  United  States  is 
iMreby  given,  to  remain  in  force  during  the  pleasure  of  Oon- 
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gres8,"  and  appropriated  $150,000  to  carry  into  effect  the  pro- 
visions of  said  acts ;  and  on  the  2d  of  March,  1888,  assented 
to  the  act  of  Vimnia,  with  a  similar  limitation. 

On  the  24th  of  June,  1834,  Congress  passed  an  act  for  the 
continuation  and  repair  of  the  Cumberland  road,  appropriating 
$800,000  to  that  object. 

The  4th  section  was  as  follows :  ^^  And  be  it  further  enacted. 
That  as  soon  as  the  sum  by  this  act  appropriated,  or  so  much 
thereof  as  is  necessary,  shall  be  expenaed  in  the  repair  of  said 
road,  agreeably  to  the  provisions  of  this  act,  the  same  shall  be 
surrendered  to  the  states  respectively  through  which  said  road 
passes ;  and  the  United  States  shall  not  thereafter  be  subject 
to  any  expense  for  repairinc^  said  road." 

On  the  1st  of  April,  1885,  Pennsylvania  passed  a  supple- 
ment to  the  act  above  mentioned,  accepting  the  surrender  by 
the  United  States,  &c.,  &c. 

On  the  18th  of  June,  1886,  Pennsylvania  passed  another  act 
^^  relating  to  the  tolls  on  that  part  of  the  Cumberland  road 
which  passes  through  Pennsylvania,  and  for  other  purposes," 
the  Ist  section  of  which  was  as  follows:  ^tThat  all  wagons, 
carriages,  or  other  modes  of  conveyance,  passing  upon  that 
part  of  the  Cumberland  road  which  passes  through  Pennsylva- 
nia, carrying  goods,  cannon,  or  military  stores  belonging  to  the 
United  States,  or  to  any  individual  state  of  the  union,  which 
are  excepted  from  the  payment  of  toll  by  the  2d  section  of  an 
act  passed  the  fourth  of  April,  anno  Domini  eighteen  hundred 
and  thirty-one,  shall  extend  only  so  far  as  to  relieve  such 
wagons,  carriages,  and  other  modes  of  conveyance  from  the 
payment  of  toll  to  the  proportional  amount  of  such  ^oods  so 
carried  belonging  to  the  United  States  or  to  any  of  me  indi- 
vidual states  of  the  union ;  and  that  in  all  cases  of  wagons, 
carriages,  stages,  or  other  modes  of  conveyance,  carrving  the 
United  Stat^'  mail,  with  passengers  or  goods,  sucn  wagon, 
staffe,  or  other  mode  of  conveyance,  shall  pay  half  toll  upon 
sudi  modes  of  conveyance." 

*1541  ^^  ^^^  ^^  ^^  April,  1848,  another  act  was  passed  by 
J  Pennsylvania,  •the  89th  section  of  which  was  as  fol- 
lows: ^'That  from  and  after  the  passage  of  this  act,  the 
commissioner  of  the  Cumberland  road  shall  have  power  to 
increase  the  rate  of  tolls  on  all  stage-coaches  drawn  by  four  or 
more  horses,  to  any  sum  not  exceeding  one  dollar,  at  each 
gate  upon  said  road  within  the  state  of  Pennsylvania ;  and  the 
said  commissioner  shall  have  the  same  power  to  enforce  the 
pavment  and  collection  of  tolls  authorized  by  the  act  of 
thirteenth  of  June,  eighteen  hundred  and  thirty-six,  relating 
to  tolls  on  that  parit  of  the  Cumberland  road  passing  through 
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Pennsylvania,  by  stopping  sach  coach  or  coaches,  as  is  proyi- 
ded  by  the  act  of  fourth  of  April,  eighteen  hundred  and 
thirty-one,  for  the  preservation  and  repair  of  the  Cumberland 
road ;  and  to  exercise  all  the  means  and  remedies  authorized 
by  said  acts  for  the  collection  of  tolls  and  prevention  of  fraud 
on  said  road ;  reserving  also  to  the  said  commissioner  the  right 
to  sue  or  maintain  any  action  therefor,  as  he  might  or  could  do 
at  common  law,  in  addition  to  the  remedies  herein  provided." 

A  suit  was  brought  on  the  29th  November,  1842,  in  the  Cir- 
cuit Court  of  the  United  States  for  the  western  district  of 
Pennsylvania,  by  agreement  of  parties,  and  a  statement  of 
facts,  signed  by  the  respective  counsel,  ih  the  nature  of  a 
special  verdict,  as  follows : 

^^  It  is  agreed  that  this  case  be  submitted  to  the  court  on  the 
following  statement  of  facts,  as  if  found  by  a  jury. 

'^  The  plaintiff  is  the  commissioner  and  superintendent  of 
so  much  of  the  Cumberland  or  National  road  as  lies  within  the 
state  of  Pennsylvania,  duly  appointed  under  and  by  virtue  of 
the  laws  of  that  state  in  such  case  provided,  and  is  a  citizen 
of  said  state.  The  defendants  and  Richard  C.  Stockton,  whom 
they  have  survived,  are  and  were  citizens  of  Maryland.  The 
defendants,  together  with  the  said  Richard,  whom  they  have 
survived,  were  joint  partners  in  certain  contracts  for  carrying 
the  mail  of  the  United  States  hereunto  annexed.  The  route 
described  in  said  contracts  extended  over  so  much  of  the  road 
called  the  Cumberland  or  National  road  as  lies  within  the  com- 
monwealth of  Pennsylvania.  Said  contracts  were  duly  exe- 
cuted between  the  postmaster-general  of  the  United  States 
thereto  lawfully  authorized  by  the  laws  of  the  United  States, 
and  said  contractors  in  conformity  with  law.  The  mail  of  the 
United  States  was  transported  by  said  contractors  in  accord- 
ance with  the  provisions  of  said  contracts,  during  the  time 
therein  stipulated,  in  carriages  constructed  in  conformity  with 
the  directions  and  requirements  of  the  postmaster-general; 
said  carriages  were  constructed  and  accommodated  as  well  for 
the  transportation  of  the  mail,  as  for  carrying  passengers  and 
their  baggage,  but  the  number  of  said  passengers  was  limited 
80  as  not  to  interfere  with  or  impede  the  transportation  of  the 
maiU  and  in  iu>  case  was  any  passenger  carried  when  the  trans- 
portation of  the  mail  would  be  thereby  retarded  or  interfered 
with.  The  said  National  road  within  the  territorial  r«<|ce 
limits  *of  Pennsylvania  was,  so  far  and  to  such  extent  ^ 
as  the  Constitution  and  laws  of  the  United  States,  and  the 
state  of  Pennsylvania,  vested  the  same,  the  property  of  the 
United  States,  and  had  been  constructed  under  the  authority 
of  said  laws  by  the  United  States.    The  Constitution  and 
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laws  of  the  United  States,  and  of  the  commonwealth  of  Peni^- 
syl vaniaf  bearing  upon  this  subject,  and  the  executive  proceed- 
ings of  the  same  respectively,  are  to  be  deemed  and  considered 
part  of  this  agreed  case.  No  tolls  were  paid  by  said  contract- 
ors for  or  upon  any  vehicle  or  carriages  employed  or  used  by 
them  for  the  transportation  of  said  mail  during  the  period  of 
the  existence  of  said  contracts,  notwithstanding  said  carriages 
ordinarily  as  aforesaid  carried  passengers,  and  said  contractors 
received  the  passage  money  therefor  for  their  own  use. 

^^  Under  the  laws  of  the  United  States  and  of  the  state  of 
Pennsylvania,  so  much  of  said  Cumberland  or  National  road 
as  lies  within  thd  limits  of  the  state  of  Pennsylvania,  was 
ceded  by  the  United  States,  and  accepted  by  Pennsylvania, 
upon  the  terms  and  conditions  expressed  and  contain^  in 
said  statutes.  Since  the  year  1835,  the  state  of  Pennsylvania 
h^  held  said  road  under  and  by  virtue  of  said  laws,  and  has 
performed  the  terms  and  conditions  therein  prescribed  in 
every  respect,  unless  the  imposition  and  claim  of  tolls  as 
herein  stated  is  so  far  an  in&action  of  the  compact  created 
by  said  laws.  Payment  of  tolls  imposed  by  and  under  the 
laws  of  Pennsylvania,  has  been  demanded  of  said  contractors 
by  the  plaintiff  and  his  predecessors  in  office,  for  and  on  ac- 
count of  their  carriages  so  as  aforesaid  employed  in  the  trans- 
portation of  the  mail  with  passengers  so  carried  as  aforesaid ; 
such  payment  of  tolls  has  been  resisted  and  refused  by  said 
contractors  on  the  ground  that  the  carriages  employed  in  the 
transportation  of  the  mail  of  the  United  States,  on  said  road, 
were  not  under  the  said  compact  and  laws  legally  liable  to  the 
payment  of  said  tolls. 

^^  The  said  carriages  employed  in  the  transportation  of  the 
mail  were  four-wheel  carriages  drawn  by  four  horses  each,  and 
they  ran  over  said  route  and  through  the  six  gates  which  are 
upon  said  road  within  the  said  state  of  Pennsylvania,  twice 
daily,  being  their  eastern  and  western  routes.  The  full  rates 
of  toll  established  by  law  upon  said  road  in  Pennsylvania,  for 
a  daily  line  of  four-horse  post  coaches  or  stages,  were,  at  each 
of  the  said  six  gates,  including  the  eastern  and  western  routes, 
daily 

Prom  1  January,  1886,  to  1  April,  1887,     .    .    40  cents. 
April,  1837,  to  1889,  .    .      60  cents- 

After  1889,  to  present  time,       .    •    •  100  cents. 

^^  If,  upon  the  foreTOing  state  of  facts,  the  court  shall  be  of 
opinion  that  the  defendants  are  liable  to  pay  tolls  for  their 
carriaees  so  employed  in  the  transportation  of  the  mail  of  the 
United  States,  judgment  to  be  entered  for  the  plaintiff  for  the 
iom  of  #6,000.  If  it  shall  be  of  opinion  that  the  said  carriairai 
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SO  employed  are  not  subject  *to  the  payment  of  said  tolls,  then 
judgment  to  be  entered  for  the  defendants. 

R.  P.  Fleknikbn,  for  Plaintiffs. 

Rioh'd.  S.  Cox,  far  Defendants' 
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Upon  this  statement  of  facts  the  court  below  directed  judg- 
ment to  be  entered  in  favor  of  the  defendant,  and  to  review 
this  decision  of  the  court  the  writ  of  error  was  brought. 

Veeeh  and  WaUeer^  for  the  plaintiffs  in  error. 
Caxe  and  Nehon,  attorney-general,  for  the  defendants  in 
error. 

(This  case  was  ^ued  at  the  preceding  term  of  the  court 
by  Flenniken  and  Walker^  for  the  plaintim  in  error,  and  Coxe, 
for  defendants,  but  the  court  ordered  a  re-argument  at  the 
present  term. 

Veeeh,  for  plaintifiis  in  error. 

After  reciting  the  history  of  the  road,  said,  that  if  the  road 
was  the  property  of  the  United  States,  it  might  be  considered 
a  hardship  that  the  mail  could  not  pass  free.  But  Pennsylva- 
nia had  only  granted  the  right  of  way.  She  was  the  last  of 
the  three  states  who  ar^ed  that  it  should  be  made,  and  then 
stipulated  that  it  should  pass  certain  points. 

The  United  States  had  no  jurisdiction  over  the  soil,  and  no 
more  power  over  it  than  state  officers  had  when  they  were 
making  state  roads.  No  one  thought  of  making  any  provision 
for  keeping  the  road  in  repair.  As  soon  as  ten  miles  were  made, 
a  difficulty  arose  upon  this  point.  1  Collection  of  Surveys, 
&c.,  published  in  1889,  by  order  of  the  Senate.  Report  of 
Shriver,  communicated  to  Congress  by  Mr.  Gallatin. 

Mr.  Gallatin  said,  that  '^  tolls  were  suggested,  but  that  could 
only  be  done  by  authority  of  the  state."    Same  book,  188, 689. 

Mr.  Dallas,  when  Secretary  of  the  Treasury,  made  a  report 
on  the  subject,  in  which  he  said  that  provision  ought  to  be 
made  for  keeping  the  road  in  repair,  out  that  Congress,  of 
itself,  had  no  power  in  the  premises.    Doc.  No.  59,  pa^e  658. 

The  road  continued  to  decay  until  1822,  when  a  Dili  was 
passed  to  erect  gates  and  collect  tolls,  which  was  vetoed  by 
the  President  of  the  United  States.  Congress  then  appropri- 
ated a  small  sum  for  repairs.  Mr.  Buchanan  moved  an  amend* 
ment,  providing  for  a  cession  of  the  road  to  the  states  through 
which  it  passed,  on  condition  that  they  would  collect  tolls  and 
keep  it  in  repair.    There  was  no  reservation  in  favor  of  th0 

mail. 
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In  1828  the  same  amendmeDt  was  offered,  without  any 
reservation. 

Between  1828  and  1882,  the  road  became  so  much  out  of 
repair  that  another  movement  was  made.  (The  counsel  here 
referred  to  the  several  acts  which  were  passed  by  state  legisla- 
tures and  by  Congress.) 

♦1^71  *^^  *^®  mean  time,  Pennsylvania  had  constructed 
J  roads  leading  from  Philadelphia  to  Pittsburg,  and  the 
question  was,  whether  she  should  turn  the  travel  off  her  own 
roads  to  one  which  passed  through  only  a  small  portion  of  the 
state.  The  Pennsylvania  legislature  struck  out  a  part  of  the 
Ohio  bill,  which  they  had  before  them.  When  the  Ohio  bill 
was  before  Congress,  Mr.  Burnet,  a  senator  from  that  state, 
said,  that  care  was  taken  that  the  mail  of  the  United  States 
should  pass  free.     7  Reg.  Deb.,  287. 

There  are  other  differences  between  the  laws  of  Pennsylva- 
nia and  Ohio.  The  Virginia  law  is  almost  a  copy  of  that  of 
Ohio,  although,  in  the  spirit  of  old-fashioned  Virginia  hospi- 
tality, one  who  is  visiting  his  neighbor  is  not  allowed  to  be 
charged  with  any  toll.  Maryland  copies  the  law  of  Pennsyl- 
vania. Maryland  and  Pennsylvania  said,  that  the  United 
States  should  first  put  the  road  in  repair  and  erect  toll-houses, 
whilst  Virginia  imposed  no  such  restriction.  The  cost  to  Con- 
gress was  about  $750,000  in  repairing  the  road  and  erecting 
gates.  Before  this  time,  the  mail  was  carried  in  one  line  of 
coaches.  The  contract  with  the  defendants  for  carrying  it  in 
1886  was  to  pay  them  $9,708.  In  1837,  they  were  paid 
$27,600. 

Under  the  present  law,  half  toll  is  charged  upon  the  coaches 
which  carry  the  mail  and  passengers ;  if  there  is  nothing  but 
the  mail  they  go  free.  Suppose  we  admit,  that  the  mail  is  the 
property  of  the  United  States,  can  a  coach  be  said  to  be 
**  laden  with  the  property  of  the  United  States  "  when  it  has 
nine  passengers  in  it  and  only  a  small  mail  bag?  Or,  could 
this  be  affirmed  of  a  wagon  laden  with  flour  and  one  musket? 
Such  a  construction  forces  words  from  their  true  import.  But 
the  mail  cannot  be  properly  called  the  property  of  the  United 
States.  All  carriers  have  a  special  property  in  their  load  to 
protect  it  from  depredations.  But  what  the  law  means  is, 
that  the  United  States  must  have  an  unqualified  right  of 
property  in  the  subject  matter.  It  will  be  necessarj^  for  the 
other  side  to  make  out  two  propositions : 

1.  That  the  mail  is  the  property  of  the  United  States. 

2.  That  a  vehicle  can  be  said  to  be  laden  with  the  mail  when 
it  has  a  single  bag  in  it. 
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Coa^^  for  defendants  in  error. 

(Mr.  Coxe  traced  the  history  of  the  road  as  it  is  found  in  the 
laws  and  in  1  State  Papers,  tit.  JUtscellaneous^  482,  474,  714, 
718,  940,  947.) 

The  error  of  the  argument  on  the  other  side  is  in  supposing 
that  Ohio  was  the  only  par^  interested  in  the  original  con- 
struction of  the  road.  The  United  States  was  a  large  landed 
proprietor,  and  wished  to  open  an  easy  access  to  the  lands  in 
the  west,  in  order  that  sales  might  be  increased.  Pennsylvania, 
it  is  true,  did  not  cede  the  land  over  which  the  road  passed, 
but  she  was  deeply  interested  in  the  general  result.  The  r«^  cio 
United  States  did  not  claim  sovereign  power  *over  it.  L 
Still  they  have  some  interest  in  it,  and  we  do  not  claim  more 
than  all  incorporated  companies  have  over  the  roads  which 
they  make.  The  Pennsylvania  act  is  different  from  that  of 
Ohio.  But  the  reason  is,  that  the  road  was  completed  in  the 
former  state  and  not  in  the  latter.  (Mr.  Coxe  here  reviewed 
the  particular  provisions  of  the  several  acts.)  Is  there  any 
ground  to  suppose,  that  Congress  intended  to  make  a  different 
contract  with  different  states  ?  The  conditions  are  essentially 
the  same :  one  exempts  the  property  of  the  United  States,  and 
the  other,  the  mail.  The  act  of  Pennsylvania  speaks  of  ^^  vehi- 
cles carrying  the  United  States  mail,"  thus  recognizing  the 
mail  as  belonging  to  the  government.  The  mail  is  one  of  the 
most  valuable  branches  of  the  government,  connecting  itself 
closely  with  the  business  of  the  people,  and  a  proportion  of  the 
mail  matter  is  absolutely  the  property  of  the  government, 
being  communications  from  one  public  officer  to  another. 
The  mail  is  fenced  round  with  protection,  by  law,  from  rob- 
bery and  depredation,  and  the  bags  and  locks  are  public  prop* 
erty.  The  act  of  congress  of  1881,  throughout,  recognizes  the 
mail  as  being  the  property  of  the  government.  Unless  passen- 
gers were  to  go  in  the  coaches,  there  would  have  to  be  a 
guard ;  but  they  are  the  best  guard.  The  contracts  require, 
that  stages  shall  be  suitable  for  passengers.  The  right  of  altep 
ing  the  contract  is  always  reserved  to  the  government,  and 
although  there  may  be  three  lines  now  instead  of  one  formerly, 
yet  the  letter  of  the  postmaster-general  to  the  governor  of 
Pennsylvania  shows,  that  the  mail  could  not  now  be  carried  in 
one  coach.  If  there  can  be  a  toll  imposed  upon  carriages  when 
there  are  passengers,  why  not  also  when  there  are  no  passen- 
gers? and  such  an  amount  may  be  taxed  as  will  prevent  the 
running  of  the  mail.  A  question  of  power  cannot  be  decided 
by  the  greater  or  lesser  exercise  of  it :  4  Wheat.  827, 861,  887, 
417,  426,  429. 
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Nelson^  attorney-general,  on  the  same  side. 

The  question  lies  in  a  narrow  compass.  It  is,  whether  there 
is  a  contract  between  the  United  States  on  the  one  hand  and 
Pennsylvania  on  the  other ;  and  if  so,  what  is  its  nature  ?  The 
act  of  4th  April,  1881,  is  the  foundation  of  the  compact.  It 
proposed  to  provide  for  the  repair  of  the  road.  Commissioners 
were  appointed  on  condition  that  the  United  States  would 
repair  the  road  and  erect  gates.  The  act  was  to  have  no  force 
until  Congress  assented  to  it,  and  appropriated  money  for  toll- 
houses and  gates.  Here  is  a  proposal,  an  offer  for  a  contract 
The  10th  section  says,  that  it  shsJl  not  go  into  operation  until 
an  appropriation  is  made,  but  there  is  nothing  said  about 
ceding  jurisdiction.  Congress,  in  1882,  assented,  on  condition 
that  Pennsylvania  would  execute  her  part  of  the  contract  and 
keep  the  road  in  repair.  The  power  of  Congress  over  internal 
improvements  is  not  drawn  into  the  case  at  all.  The  United 
*1591  *^^^^  hsLve  a  right  to  purchase  the  privilege  of  trans- 
J  porting  the  mail  over  •any  road.  If  Pennsylvania  had 
said,  give  us  ¥750,000,  and  your  mail  shall  pass  free,  would  not 
such  a  contract  have  been  within  the  competency  of  the  parties 
to  make,  and  have  been  good?  The  consideration  was  a  valu- 
able one  to  Pennsylvania.  She  cannot  now  deny  the  right  of 
the  United  States  to  make  the  road,  because  she  accepted  the 
cession,  and  actually  holds  title  under  the  United  States.  9 
Laws  IT.  S.,  282,  288,  act  of  surrender  by  United  States. 

There  was  a  power  reserved  to  Pennsylvania  to  change  the 
reeulations  of  the  road,  provided  the  compact  was  not 
inmnged.  But  the  act  of  1886  asserts  the  authority  of  the 
legislature  to  vary  the  original  terms,  and  levies  half  tolls.  It 
cannot  be  said  by  the  other  side,  that  the  two  acts  do  not  clash 
with  each  other,  because  the  legislature  says  they  do.  That 
the  mail  is  property  is  too  plain  to  be  arguea. 

What  were  the  circumstances  under  which  the  acts  were 
passed?  The  road  had  been  in  use  for  twelve  or  fourteen 
years  before  1881.  The  mail  was  carried  in  stages,  without 
paying  any  toll,  in  the  same  description  of  vehicle  as  that  now 
taxed.  There  never  was  any  other  species  of  property  of  the 
United  States  carried  on  it ;  at  least,  the  record  does  not  show 
that  there  was.  Was  it  a  lure,  then,  to  the  government  to 
spend  $800,000  for  the  privilege  of  passing  property  free  which 
it  had  never  transported  on  the  road,  and  was  not  likely  to 
transport? 

It  has  been  said,  that  because  Ohio  was  more  specific  in  hei 
legislation,  therefore  Pennsylvania  did  not  mean  to  exempt 
the  mail.     But  of  what  authority  is  the  act  of  another  BtikUi  ? 
The  object  was  the  same  wi  h  them  all. 
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We  have  the  opinion  of  the  executive  and  judicial  depart- 
ments of  Pennsylvania,  2  Watts  &  S.  (Pa.),  163. 

But  suppose  there  was  no  compact.  The  act  of  1836  would 
still  have  been  invalid.  It  is  not  a  general  law  to  collect  tolls, 
but  directed  specifically  against  the  mail.  The  property  of 
the  contractors  is,  no  doubt,  subject  to  taxation  by  a  state ; 
but  a  law  levelled  exclusively  against  the  mail  is  a  different 
thing.  A  power  to  destrov  the  means  implies  a  power  to 
des<^y  the  thing  itself.  The  case  of  MeOulloch  v.  Maryland^ 
4  Wheat.,  was  an  attempt  to  tax  the  means  by  which  the  bank 
carried  on  its  operations.  In  Weston  v.  City  of  Charleston,  2 
Pet.,  449,  the  same  principle  was  established.  It  was  held 
that  loans  were  means  to  execute  the  powers  of  Congress,  and 
to  tax  the  stock  would  impair  the  means.  So,  15  Pet.,  435, 
448.  It  has  been  said,  that  if  these  tolls  are  not  collected  the 
road  will  go  out  of  repair.  But  can  this  be  so  ?  The  whole 
amount  charged  is  only  $1200  a  year,  upon  a  road  on  which 
$800,000  were  expended  as  late  as  1885,  built  at  the  request  of 
Pennsylvania,  and  which  she  pledged  her  faith  to  keep  in 
repair.  It  has  been  said  also  that  the  privilege  of  passing 
free  may  be  abused;  that  one  hundred  stages  may  be  run 
upon  the  road.  But  the  record  presents  no  such  case.  r«-i  gn 
*The  stages  are  used  bona  fide  by  the  contractors  under  ^ 
their  contract  with  the  postmastei^general. 

Walker,  for  plaintifb  in  error,  in  reply  and  conclusion. 

If  the  court  shall  be  against  us  on  the  interpretation  of  the 
compact,  we  shall  have  to  invito  their  attontion  to  the  follow- 
ing grave  questions : 

1.  That  the  federal  government  has  no  power,  under  the 
Constitution,  to  construct  a  road  within  the  limits  of  a  state. 

2.  That  the  consent  of  a  single  state  cannot  enlarge  the 
powers  of  the  federal  government,  even  within  its  own  limits, 
and  much  less  within  the  limits  of  another  state. 

8.  That  the  two  per  cent,  fund  referred  to  in  the  several 
acts  of  appropriation,  was  exhausted  before  the  road  reached 
the  Pennsylvania  line. 

4.  That  the  consent  of  Pennsylvania,  under  the  law  of  9th 
of  April,  1807,  was  based  upon  the  appropriation  of  the  two  per 
cent,  fund,  and  that  alone,  to  the  construction  of  said  road 
within  her  limits. 

5.  That  Congress  possessed  no  power,  under  the  Constitu- 
tion, to  collect  toll  upon  said  road  in  the  state  of  Pennsyl- 
vania. 

6.  That  the  state  of  Pennsylvania  had  jurisdiction  of  said 
road,  and  the  right  to  collect  toll,  and  possessed  this  power  as 
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one  of  the  rights  not  delegated  in  forming  the  Constitution  of 
the  union,  and  which  could  only  be  relinquished  by  an  amend- 
ment of  the  Constitution. 

7.  That  the  right  to  collect  toll  in  this  case  was  never  sur- 
rendered by  the  state  of  Pennsylvania. 

The  power  of  the  federal  government  to  construct  roads  has 
been  abandoned  for  eight  years  past.  The  authority  to  estab- 
lish post-roads,  is  merely  to  designate  the  road  from  point  to 
point;  and  if  the  United  States  have  no  constitutional  power, 
an  act  of  one  of  the  states  cannot  confer  it.  If  there  was  no 
power  to  make  the  road,  there  was  none  to  repair  it  or  collect 
tolls;  and  an  agreement  to  repair  it  was  null  and  void,  as 
being  repugnant  to  the  Constitution.  The  jurisdiction  which 
Pennsylvania  had,  originally,  over  the  soil  of  the  road,  was 
never  surrendered ;  and  if  it  had  been,  her  legislature  had  no 
power  to  surrender  it. 

The  speech  of  Mr.  Burnet  gives  the  history  of  this  matter. 
The  road  was  going  to  ruin,  and  Congress  refused  to  appro- 
priate. The  friends  of  the  road  in  Ohio  obtained  the  passage 
of  an  act  there.  It  was  a  favorite  in  that  state,  but  not  in 
Pennsylvania.  The  latter  state  had  commenced  a  large  system 
of  improvement  from  Philadelphia  to  Pittsburg,  and  knew 
that  this  Cumberland  road  would  draw  off  the  travel  from  her 
own  works.  The  law  of  Pennsylvania  was,  therefore,  dissimilar 
from  that  of  Ohio.  Ohio  did  not  require  the  road  to  be  put 
in  repair  before  accepting  the  cession,  but  Pennsylvania  did. 
•1611  '^^^^^  *^®  many  other  important  differences  between 
J  the  *two  laws.  Congress  hastened  to  accept  the  Ohio 
law  before  Pennsylvania  acted.  What  reason  is  there  to  think 
that  Pennsylvania  intended  to  imitate  Ohio  ?  There  is  none. 
If  so,  why  was  the  phraseology  changed?  Some  words  must 
have  been  intentionally  omitted,  and  yet  this  court  is  now 
asked  to  insert  them,  to  change  places  with  the  legislature  at 
Harrisburg,  and  do  what  it  refused  to  do.  Although,  in  gen- 
eral, the  mail  may  be  property,  can  it  be  considered  so  here, 
where  there  is  a  special  exclusion  ?  Every  word  of  a  statute 
must  receive  a  meaning,  unless  the  court  are  compelled  to  con- 
sider some  words  synonymous.  In  the  Ohio  law,  the  words 
"  mail "  and  "  property  '  are  not  synonymous :  it  exempts  a 
"stage  or  coach  carrying  the  mail,"  and  a  "wagon  or  carriage, 
carrying  property  of  the  United  States ; "  referring  to  different 
vehicles,  carrying  different  things.  The  "  mail  "  is  never  car- 
ried in  wagons.  The  government  recently  brought  a  large 
copper  rock  from  Lake  Superior.  This  could  not  have  passed 
free  unless  under  the  head  of  property.  Ohio  had,  therefore, 
two  distinct  provisions  in  her  law;  Pennsylvania  only  adopted 
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one  of  them.  The  toll  on  "  stages  "  included  the  ooaoh  carry- 
ing the  mail,  in  words  and  letters.  The  Ohio  law  asked  her 
to  exempt  the  mail,  but  she  refused. 

But  does  "property  "  include  the  mail?  Does  a  department, 
when  making  a  schedule  of  its  property,  include  the  contents 
of  the  mail  ?  The  United  States  is  only  a  common  carrier, 
and  paid  as  such.  If  not,  then  postage  is  exacted  for  carrying 
the  property  of  the  United  States,  ft  is  the  property  of  the 
persons  interested ;  they  can  recover  it  at  law.  It  has  been 
said  that  because  a  common  carrier  has  a  special  property  in 
what  he  carries,  therefore  the  United  States  have  a  property 
in  the  mail.  But  this  technical  principle  was  unknown  to  the 
farmers  and  mechanics  who  passed  the  act  of  1881.  Again, 
what  is  the  meaning  of  "  laden  ? "  it  is  the  bulk  of  the  load. 
If  an  officer  of  the  United  States  puts  a  single  box  in  a 
wagon,  and  the  rest  of  the  load  is  private  property,  could  it 
be  said,  with  any  propriety  that  the  wagon  was  "laden  "  with 
the  property  of  the  government?  To  justify  this,  other 
words  must  be  interpolated  into  the  law,  viz.,  "in  whole 
or  in  part."  But  they  are  not  there.  If  "property" 
means  the  "  mail,"  then  the  section  must  read,  "  laden  with 
the  mail ; "  and  if  this  be  so,  a  single  mail-bag  will  not  exempt 
the  coach  from  tolls.  If  the  contractors  had  a  steam-wagon 
conveying  100  passengers  and  a  small  mail-bag,  woiild  they  all 
o  free  ?    It  is  said  that  we  attack  the  mail,  but  we  do  not. 

he  government  pays  turnpike  gates  everywhere  else.  When 
companies  make  roads  with  their  own  money,  they  allow  the 
government  to  use  them  on  the  same  terms  with  every  one 
else.  If  it  can  seize  upon  roads,  the  postmaster-general  would 
soon  get  rid  of  all  difficulties  with  railroad  companies.  But 
we  deny  the  right. 

But  upon  whom  does  the  tax  fall  in  this  case  ?  The  record 
says  that  stages  conveying  nothing  but  the  mail  pass  r«i  go 
free.  It  is  them  *the  passengers  who  pay  the  tax.  The  *- 
contractors  must  increase  the  fare.  The  government  is  not  a 
party  upon  the  record,  and  the  postmaster-general  has  no  busi- 
ness to  come  here  by  counsel.  The  whole  difficulty  has  arisen 
from  an  effort  of  contractors  to  draw  custom  to  their  own  line 
from  roads  where  tolls  are  charged.  All  opposition  stages,  too, 
must  be  broken  down  on  this  road,  because  those  stages  will 
be  charged  with  toll. 

It  is  said  that  passengers  are  a  guard  to  the  mail.  They  do 
not  consider  themselves  as  paying  their  passage  money  for  the 
privilege  of  guarding  the  mail.  But,  upon  this  theory,  the 
contractors  ought  to  be  bound  to  carry  some  always ;  wheroafl 
the  stages  frequently  run  without  any  passengers. 
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Pennsylvania  has  been  charged  with  violating  her  faith. 
But  how  can  this  be?  She  derives  no  revenue  from  the  road; 
the  whole  of  the  tolls  are  expended  upon  repairs,  and  that  too 
in  a  case  where  her  own  pecuniary  interests  sujffer,  because  the 
travel  is  drawn  away  from  her  own  roads.  The  true  interest 
of  the  United  States  is  to  maintain  our  view  of  the  case; 
because,  if  tolls  enough  are  not  collected  to  keep  the  road  in 
repair,  it  must  so  to  ruin,  and  then  the  contractors  will  charge 
a  higher  price  mx  carrying  the  mail,  even  at  a  slower  pace. 

The  act  of  1836  is  only  declaratory  of  that  of  1831,  and  not 
inconsistent  with  it.  The  latter  exempts  wagons  when  laden 
with  the  property  of  the  United  States  in  the  whole ;  and  the 
former  proportions  the  exemption  to  the  amount  of  property 
thus  owned.  The  imposition  of  half-toll  is,  in  fact,  a  privi- 
lege granted.  The  whole  of  the  Pennsylvania  legislation  is 
one  continued  series,  instead  of  being  separate  and  inconsis- 
tent acts.  The  law  of  1831  accepted  the  road,  when  it  should 
be  put  in  repair  and  toll-houses  erected.  The  act  of  Congress, 
making  the  appropriation,  did  not  pass  till  1884;  and  in 
April,  1835,  Pennsylvania  accepted  the  surrender,  and  ap- 
pointed commissioners.  Between  that  time  and  the  first  of 
January,  1836,  gates  were  erected,  and  the  act  of  1886,  now 
under  consideration,  was  passed  without  any  loss  of  time. 
The  case  in  Watts  &  Sergeant  has  been  referred  to,  but  here 
is  a  certified  copy  of  the  record,  showing  that,  fix)m  1886  to 
1889,  bills  were  made  out  quarterly.  Before  the  act  of  1836, 
all  the  stages,  except  the  fast  line,  paid  tolls.  These  were 
therefore  collected  under  the  act  of  1831.  There  were  only 
two  lines,  and  the  commissioners  agreed  to  excuse  one,  on  con- 
dition that  the  other  paid.  This  was  half-toll,  and  was  the 
foundation  of  the  law. 

Mr.  Chief  Justice  TANET  delivered  the  opinion  of  Hie 
court. 

The  question  in  this  case  is,  whether  the  state  of  Pennsyl- 
vania can  lawfully  impose  a  toll  on  carriages  employed  in 
transporting  the  mail  of  the  United  States  over  that  part  of 
the  Cumberland  road  which  passes  through  the  territory  of 
that  state  ? 

*1631  *T^^^  dispute  has  arisen  from  an  act  of  the  legisla- 
-1  ture  of  Pennsylvania,  passed  in  1836,  whereby  wagons, 
carriages,  stages,  and  other  modes  of  conveyance,  carrying  the 
United  States  mail,  with  passengers  or  the  goods  of  other 
persons,  are  charged  with  half  the  toll  levied  upon  other  vehi- 
cles of  the  like  description.  The  plaintiff  in  error  is  the  com- 
missioner and  superintendent  of  the  road,  appointed  by  the 
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state.  The  defendants  are  contractors  for  carrying  the  mail, 
and  they  insist  that  their  carriages,  when  en^i^ed  in  this  ser- 
vice, are  entitled  to  pass  along  flie  road  free  fiom  toll,  although 
they  are  conveying  passengers  and  their  baggage  at  the  same 
time.  In  order  to  obtain  the  opinion  of  this  court  upon  the 
subject,  an  amicable  action  was  instituted  by  the  plaintiff  in 
the  Circuit  Court  of  the  United  States  for  the  western  district 
of  Pennsylvania,  for  the  tolls  directed  to  be  collected  by  the 
law  above  mentioned,  and  the  facts  in  the  case  stated  by  con- 
sent.  The  judgment  of  the  Circuit  Court  was  against  the 
plaintiff,  and  it  is  now  brought  here  for  revision  by  writ  of 
error. 

The  Cumberland  road  has  been  so  often  the  subject  of  pub- 
lic discussion,  and  the  circumstances  under  which  it  was  con- 
structed and  afterwards  surrendered  to  the  several  states 
through  which  it  passes,  are  so  generally  known,  that  we  shall 
forbear  to  state  them  further  than  may  be  necessary  for  the 
pui-pose  of  showing  the  character  of  the  present  controversy, 
and  explaining  the  principles  upon  which  the  opinion  of  this 
court  is  founcfed. 

The  road  in  question  is  the  principal  line  of  communication 
between  the  seat  of  government  and  the  great  valley  of  the 
Mississippi.    It  passes  through  Maryland,  l^ennsylvania,  Vir- 

finia,  and  Ohio,  and  was  constructed  at  an  immense  expense 
y  the  United  States,  under  the  authority  of  different  and 
successive  acts  of  Congress :  the  states  contributing  nothinflr 
either  to  the  making  of  the  road  or  to  the  purchase  of  land 
over  which  it  passes.  They  did  nothing  more  than  enact  laws 
authorizing  the  United  States  to  construct  the  road  within 
their  respective  limits,  and  to  obtain  the  land  necessary  for 
that  purpose  from  the  individual  proprietors  upon  the  pay- 
ment of  its  value. 

After  the  road  had  thus  been  made — although  it  was  con- 
structed with  the  utmost  care,  sparing  no  efforts  to  make  it 
durable — ^it  was  still  found  to  be  incapable  of  withstanding 
the  wear  and  tear  produced  by  the  number  of  carriages  con- 
tinually passing  over  it,  engaged  in  transporting  passengers,  or 
heavily  laden  with  agricultural  produce  or  merchandize ;  and 
that  either  a  very  great  expense  must  be  annually  incurred  in 
repairs,  or  the  road,  in  a  short  time,  would  be  entirely  broken 
up  and  become  unfit  for  use.  As  no  permanent  provision  had 
been  made  for  these  repairs,  applications  were  made  to  Con* 
gress  for  the  necessary  mnds ;  and  as  these  demands  upon  the 
public  treasury  unavoidably  increased,  as  the  road  was  extended 
or  longer  in  use,  they  naturally  produced  a  strong  feel-  rmiQ^ 
ing  of  dissatisfaction  *and  opposition  in  those  portions  '- 
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of  the  union  which  had  no  immediate  interest  in  the  road; 
and  the  constitutional  power  of  Congress  to  make  these  appro- 
priations was  also  earnestly,  and  upon  many  applications,  con- 
tested by  many  of  the  eminent  statesmen  of  the  country.  It 
therefore  became  evident,  that  unless  some  other  means  than 
appropriations  from  the  public  treasuiy  could  be  devised, 
a  work  which  every  one  felt  to  be  a  great  public  convenience, 
in  which  a  large  portion  of  the  union  was  directly  and  deeply 
interested,  and  which  had  been  constructed  at  so  much  cost, 
must  soon  become  a  total  ruin. 

In  this  condition  of  things,  the  state  of  Ohio,  on  the  4th  of 
February,  1881,  passed  an  act,  proposing,  with  the  assent  of 
Congress,  to  take  under  its  care  immediately  the  portion  of 
the  road  within  its  limits  which  was  then  finished,  and  the 
residue  from  time  to  time  as  different  parts  of  it  should  be 
completed,  and  to  erect  toll  gates  thereon,  and  to  apply  the 
tolls  to  the  repair  and  preservation  of  the  road,  specifying  in 
the  law  the  tolls  it  proposed  to  demand,  and  containing  a  pro- 
viso in  relation  to  the  property  of  the  United  States,  and  to 
persons  in  its  service,  in  the  following  words :  "  That  no  toll 
shall  be  received  or  collected  for  the  passage  of  any  stage  or 
coach  conveying  the  United  States  mail,  or  horses  bearing  the 
same,  or  any  wagon  or  carriage  laden  with  the  property  of  the 
United  States,  or  any  cavalry  or  other  troops,  arms,  or  military 
stores,  belonging  to  the  same,  or  to  any  of  the  states  compris- 
ing this  union,  or  any  person  or  persons  on  duty  in  the  mili- 
tary service  of  the  United  States,  or  of  the  militia  of  any  of 
the  states."     On  the  2d  of  March,  in  the  same  year.  Congress 

i>as8ed  a  law  assenting  to  this  act  of  Ohio,  which  is  recited  at 
arge  in  the  act  of  Congress,  with  all  its  provisions  and  stipu- 
lations. 

The  measure  proposed  by  the  state  of  Ohio  seems  to  have 
been  received  with  general  approbation;  and  on  the  4th  of 
April,  1881,  Pennsylvania,  about  two  months  after  the  passage 
of  the  law  of  Ohio,  passed  an  act  similar  in  its  principles,  but 
varying  from  it  in  some  respects  on  account  of  the  different 
condition  of  the  road  in  the  two  states.  In  Ohio  it  was  new 
and  unworn,  and  therefore  needed  no  repair ,  while  in  Penn- 
sylvania, where  it  had  been  in  use  for  several  years,  it  was  in 
a  state  of  great  dilapidation.  While  proposing,  therefore,  to 
take  it  under  the  care  of  the  state,  and  to  charge  the  tolls 
specified  in  the  act,  it  annexed  a  condition  that  the  United 
States  should  first  put  so  much  of  it  as  passed  through  that 
state  in  good  repair,  and  an  appropriation  be  also  made  by 
Congress  for  erecting  toll-houses  and  toll-gates  upon  it.  The 
clausQ  in  relation  to  the  passage  of  the  property  of  the  United 
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States  over  the  road,  also  varies  from  the  language  of  the  OUo 
law,  and  is  in  the  following  words:  ^^That  no  toll  shall  be 
received  or  collected  for  the  passage  of  any  waeon  or  r«i» 
carriage  laden  with  the  property  of  *the  United  States,  L 
or  any  cannon  or  military  stores  belonging  to  the  United 
States,  or  to  any  of  the  states  composing  this  union." 

The  example  of  Pennsylvania  was  followed  by  Maryland 
and  Virginia,  at  the  next  succeeding  sessions  of  their  respect- 
ive legislatures :  the  law  of  Maryland  being  passed  on  the  23d 
of  January,  1832,  and  the  Virginia  law  on  the  7th  of  Febniazy 
following.  The  proviso  in  relation  to  the  property  of  the 
United  States,  in  the  Maryland  act,  is  precisely  the  same 
with  that  of  Pennsylvania,  and  would  seem  to  have  been 
copied  from  it,  while  the  proviso  in  the  Virginia  law,  upon 
this  subject,  follows  almost  literally  the  law  of  Ohio. 

With  these  several  acts  of  Assembly  before  them,  Congress, 
on  the  3d  of  July,  1832,  passed  a  law  declaring  the  assent  of 
the  United  States  to  the  laws  of  Pennsylvania  and  Maryland, 
to  remain  in  force  during  the  pleasure  of  Congress ;  and  the 
sum  of  $150,000  was  appropriated  to  repair  the  road  east  of 
the  Ohio  river,  and  to  make  the  other  needful  improvements 
required  by  the  laws  of  these  two  states.  No  mention  la 
made  of  Virginia  in  this  act  of  Congress,  because  in  her  law 
the  previous  reparation  of  the  road,  and  tiie  erection  of  toll- 
houses and  gates,  at  the  expense  of  the  United  States,  was  not 
in  express  terms  made  the  condition  upon  which  she  accepted 
the  surrender  of  the  road;  but  the  assent  of  Congress  waa 
afterwards  given  to  her  law  by  the  act  of  March  2d,  1888, 
which,  like  the  contract  with  the  two  other  states,  ^was  to 
remain  in  force  during  the  pleasure  of  Congress. 

The  sum  appropriated,  as  above  mentioned,  was,  however, 
found  insufficient  for  the  purposes  for  which  it  was  intended, 
and  by  an  act  of  June  24th,  1834,  the  further  sum  of  $800,000 
was  appropriated ;  and  this  act  states  the  appropriation  to  be 
made  for  the  entire  completion  of  the  road  east  of  the  Ohio, 
and  other  needful  improvements,  to  carry  into  effect  the  laws 
of  Pennsylvania,  Maryland,  and  Virginia,  each  of  whieh  ie 

Sarticularly  referred  to  in  the  act  of  Congress ;  and  farther 
irects  that  as  far  as  that  sum  is  expended,  or  so  much  of  it 
as  shall  be  necessary,  the  road  should  be  surrendered  to  the 
states  respectively  through  which  it  passed.  But  so  greatly 
had  the  road  become  dilapidated,  that  even  these  large  muam 
were  found  inadequate  to  place  it  in  a  proper  condition,  and 
by  the  act  of  March  3d,  1835,  the  further  sum  of  $846,188J58 
was  appropriated;  but  this  law  directed  that  no  part  of  it 
should  be  paid  or  expended  until  the  three  states  should 
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respectively  accept  the  surrender ;  and  that  the  United  States 
^^  should  not  thereafter  be  subject  to  any  expense  in  relaticn 
to  the  said  road."  Under  this  act  of  Congress  the  surrender 
was  accordingly  accepted,  in  1885,  and  the  money  applied  as 
directed  by  the  act  of  Congress,  and  from  that  time  the  road 
has  been  in  the  possession  of  and  under  the  control  of  the 
several  states,  with  toll-gates  upon  it.  This  is  the  history  of 
*1f)fi1  ^^®  road,  and  of  the  legislation  of  Congress  and  the 
-I  states  *upon  that  subject,  (so  far  as  it  is  necessary  now 
to  state  it,)  up  to  the  time  when  the  road  passed  into  the 
hands  of  the  states.  We  shall  have  occasion  hereafter  to 
speak  more  particularly  of  the  act  of  Congress  last  mentioned, 
because  it  is  the  act  under  which  the  states  finally  took  pos- 
session of  the  road. 

When  the  new  arrangement  first  went  into  operation  no  toll 
was  charged  in  any  of  the  states  upon  carriages  transportii^ 
the  mail  of  the  United  States ;  and  no  toll  upon  such  carriages 
has  ever  yet  been  claimed  in  Ohio,  Maryland,  or  Virginia. 
But  on  the  13th  of  June,  1836,  the  state  of  Pennsylvania 
passed  a  law,  declaring  that  carriages,  &c.,  carrying  the  pro- 
perty of  the  United  States  or  of  a  state,  which  were  exempted 
from  the  payment  of  toll  by  the  act  of  1831,  should  thereafter 
be  exempted  only  in  proportion  to  the  amount  of  property  in 
such  carriage  belonging  to  the  United  States  or  a  state,  and. 
^^  that  in  all  cases  of  wagons,  carriages,  stages,  or  other  modes 
of  conveyance,  carrying  the  United  States  mail,  with  passen- 
gers or  goods,  such  wagon,  stage,  or  other  mode  of  conveyance 
shall  pay  half-toll  upon  such  modes  of  conveyance."  And  we 
are  now  to  inquire  whether  this  half-toll  can  be  imposed  upon 
carriages  carrying  the  mail  under  the  compact  between  the 
Unitea  States  and  Pennsylvania. 

It  will  be  seen  from  this  statement,  that  the  constitutional 
power  of  the  general  government  to  construct  this  road  is  not 
involved  in  the  case  before  us ;  nor  is  this  court  called  upon  to 
express  any  opinion  upon  that  subject;  nor  to  inquire  what 
were  the  rights  of  the  United  States  in  the  road  previous  to 
the  compacts  hereinbefore  mentioned.  The  road  had  in  fact 
been  made  at  the  expense  of  the  general  government.  It  was 
the  great  line  of  connection  between  the  seat  of  government 
and  the  western  states  and  territories,  affording  a  convenient 
and  safe  channel  for  the  conveyance  of  the  mails,  and  enabling 
the  government  thereby  to  communicate  more  promptly  witn 
its  numerous  officers  and  agents  in  that  part  of  the  United 
States  west  of  th«i  Alleghany  mountains.  The  object  of  the 
oompacts  was  to  preserve  the  road  for  the  purposes  for  which 
it  had  been  made.  The  right  of  the  several  states  to  enter 
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into  these  agreements  will  hardly  be  questioned  by  any  one. 
A  state  may  undoubtedly  grant  to  an  individual  or  a  corpora- 
tion a  right  of  way  through  its  territory  upon  such  torms  and 
conditions  as  it  thinks  proper ;  ^  and  we  see  no  reason  why  it 
may  not  deal  in  like  manner  with  the  United  States,  when  the 
latter  have  the  power  to  enter  into  the  contract.  Neither  do 
we  see  any  just  ground  for  questioning  the  power  of  Congress. 
The  Constitution  gives  it  the  power  to  establish  post-offices 
and  post-roads ;  and  charged,  as  it  thus  is,  with  tlie  transportar 
tion  of  the  mails,  it  would  hardly  have  performed  its  duty  to 
the  country,  if  it  had  suffered  this  important  Une  of  commu- 
nication to  fjEdl  into  utter  ruin,  and  sought  out,  as  it  must  have 
done,  some  circuitous  or  tardy  and  difficiilt  route,  when  r«-i  gir 
by  the  immediate  payment  *of  an  equivalent  it  obtained  *- 
in  perpetuity  the  means  of  performing  efficiently  a  great  pub- 
lic duty,  which  the  Constitution  has  imposed  upon  the  general 
government.  Large  as  the  sum  was  which  it  paid  for  repairs, 
it  was  evidently  a  wise  economy  to  make  the  expenditure.  It 
secured  this  convenient  and  important  road  for  its  mails,  where 
the  cost  of  transporting  them  is  comparatively  moderate,  in- 
stead of  being  compelled  to  incur  a  far  heavier  annual  expense, 
as  they  must  have  done,  if,  by  the  destruction  of  this  road, 
they  had  been  forced  upon  routes  more  circuitous  or  difficult, 
when  much  higher  charges  must  have  been  demanded  by  the 
contractors.  Certainly,  neither  Ohio,  nor  Pennsylvania,  nor 
Maryland,  nor  Virginia,  appear  from  their  laws  to  have  doubted 
their  own  power  or  the  power  of  Congress.  But  we  do  not 
understand,  that  Pennsylvania  now  upon  any  ground  disputes 
the  validity  of  the  compact  or  denies  her  olmgation  to  per- 
form it ;  on  the  contrary,  she  asserts  her  readiness  to  fulfil  it 
in  all  itis  parts,  according  to  its  true  meaning ;  but  denies  the 
construction  placed  upon  it  by  the  United  States.  It  is  to 
that  part  of  the  case,  therefore,  that  it  becomes  the  duty  of 
the  court  to  turn  its  particular  attention. 

It  is  true,  that  in  the  law  of  Pennsylvania,  and  of  Maryland 
also,  assented  to  by  Congress,  the  exemption  of  carriages  en- 
gaged  in  carrying  the  mail  is  not  bo  clearly  and  specificaUy 
provided  for  as  in  the  laws  of  Ohio  and  Virginia.  But  in 
interpreting  these  contracts  the  character  of  the  parties, 
the  relation  in  which  they  stand  to  one  another,  and  the 
objects  they  evidently  had  in  view,  must  all  be  considered. 

*Th«re  Is  no  donbt  that  the  state    Olen  Fatta  Im,  Co,  t.  Judge  cf  Jack' 
may  impose  conditions  and  limitations    Bon  CVrevit  21  MidL,  680 ;  s.  o.  4  Am. 
upon  corpomtions  seeking  to  do  bnsi-    Bep.,  604 ;  Mww  t.  Hovm  Int.  Co,,  89 
MM  witUn  Its  limits.   StaUy.  Ihyle^    Wis.,  406 ;  a.  o.  11  Am.  Bep.,  68a 
40  Wis.»  176 ;  a.  a  S8  Am.  Bop..  602 ; 
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And  we  Bhould  hardly  cany  out  their  trae  meaning  and 
intention  if  we  treated  the  contract  as  one  between  indi- 
viduals, bargaining  with  each  other  with  adverse  interests^ 
and  should  apply  to  it  the  same  strict  and  technical  rules 
of  construction  that  are  appropriate  to  cases  of  that  descrip- 
tion. This,  on  the  contrary,  is  a  contract  between  two  gov- 
ernments deeply  concerned  in  the  welfare  of  each  otner; 
whose  dearest  interests  and  happiness  are  closely  and  insepar- 
ably bound  up  together,  and  where  an  injury  to  one  cannot 
fail  to  be  felt  by  the  other.  Pennsylvania,  most  undoubtedly, 
was  anxious  to  give  to  the  general  government  every  aid  and 
facility  in  its  power,  consistent  witli  justice  to  its  own  citi- 
zens, and  the  government  of  the  United  States  was  actuated 
by  a  like,  spirit. 

This  was  the  character  of  the  parties  and  the  relation  in 
which  they  stood.  Besides,  a  considerable  number  of  the 
citizens  of  the  state  had  a  direct  interest  in  the  preservation 
of  the  road ;  and  the  state  had  manifested  its  sense  of  the  im- 
portance of  the  work  by  the  act  of  Assembly  of  1807,  which 
authorized  the  construction  of  the  road  within  its  limits ;  and 
i^in  in  the  resolution  passed  in  1828,  by  which  it  proposed 
to  confer  upon  Congress  the  power  of  erecting  gates  and 
charging  toll.  Yet  the  only  value  of  this  road  to  the  general 
government  worth  considering  is  for  the  transportation  of  the 

*l6f)1  ™^^>  ^^^  ^^  ^^^^  point  of  view  it  is  far  more  impor- 
•J  tant  tiian  *any  other  post-road  in  the  union.  Occasion- 
ally, indeed,  arms  or  military  stores  may  be  transported  over 
it;  and  sometimes  a  portion  of  the  military  force  may  pass 
along  it.  But  these  occasions  for  its  use,  especially  in  time  of 
peace,  but  rarely  occur ;  the  daily  and  necessary  use  of  the 
road  by  the  United  States  is  as  a  post-road,  forming  an  almost 
indispensable  link  in  the  chain  of  communication  from  the 
seat  of  government  to  its  western  borders. 

Now,  as  this  was  weU  kuown  to  the  parties,  can  it  be  sup- 
posed that  when  Pennsylvania,  by  her  act  of  1831,  proposed 
to  take  the  road,  and  keep  it  in  repair  from  the  tolls  collected 
upon  it,  and  exempted  from  toll  carriages  laden  with  the  prop- 
erty of  the  United  States,  she  yet  intended  to  charge  it  upon 
the  mails?  That  in  return  for  the  large  expenditure  she 
required  to  be  made,  before  she  would  receive  the  road,  she 
confined  her  exemption  to  matters  of  no  importance,  and 
reserved  the  right  to  tax  all  that  was  of  real  value?  And 
when  Congress  assented  to  the  proposition,  and  incurred  such 
heavy  exi>enses  for  repairs,  did  they  mean  to  leave  their  mails 
through  Maryland  and  Pennsylvania  still  liable  to  the  toll  out 
of  which  the  road  was  to  be  kept  in  repair?  Upon  this  point 
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Ae  act  of  Confess  of  March  Sd,  1885,  is  entitled  to  great 
consideration.  For  it  was  under  this  law  that  the  states 
finally  took  possession  of  the  road  and  proceeded  to  collect 
the  tolls.  By  so  doine  they  assented  to  all  the  proyisions 
contained  in  this  act  of  Congress ;  and  one  of  them  is  an  ex- 
press condition,  that  the  United  States  should  not  thereafter  be 
subject  to  any  expense  in  relation  to  the  road.  Yet  under  the 
argument,  the  expenses  of  the  road  are  to  be  defrayed  out 
of  the  tolls  collected  upon  it.  And  if  the  mails  in  rennsyl- 
vania  and  Maryland  may  be  charged,  it  will  be  found,  that 
instead  of  the  entire  exemption,  for  which  the  United  States 
so  expressly  stipulated,  and  to  which  Pennsylvania  agreed,  a 
veiy  large  proportion  of  the  expenses  of  repair  will  be  an- 
nually*thrown  upon  them.  We  do  not  think  tiiat  either  party 
could  have  intended,  when  the  contract  was  made,  to  burden 
the  United  States  in  this  indirect  way  for  the  cost  of  repairs. 
So  far  as  the  general  government  is  concerned,  it  mi^ht  as 
well  be  paid  mrectly  &om  the  Treasury.  For  nobo^,  we 
suppose,  will  doubt  that  this  toll,  although  in  form  it  is  paid 
by  the  contractors,  is  in  fact  paid  by  the  Post-office  Depart- 
ment. It  is  not  a  contingent  expense,  which  may  or  may  not 
be  incurred,  and  about  which  a  contractor  may  speculate ;  but 
a  certain  and  fixed  amount,  for  which  he  must  provide,  and 
which,  therefore,  in  his  bid  for  the  contract  he  must  add  to  the 
sum  he  would  be  otherwise  willing  to  take.  It  is  of  no  conse- 
quence to  the  United  States  whether  charges  for  repairs  are 
cast  upon  it  through  its  Treasury  or  Post<)ffice  Department. 
In  either  case  it  is  not  free  from  expense  in  relation  to  the 
road,  according  to  the  compact  upon  which  it  was  surrendered 
to  and  accepted  by  the  states. 

Neither  do  the  words  of  the  law  of  Pennsylvania  of  rm-tM 
1881  require  •a  different  construction.  The  United  •■ 
States  have  unquestionably  a  property  in  the  mails.  They  are 
not  mere  common  carriers,  but  a  government,  performing  a 
high  official  duty  in  holding  and  guarding  its  own  property  as 
well  as  that  of  its  citizens  committed  to  its  care ;  for  a  veiy 
large  portion  of  the  letters  and  packages  conveyed  on  this 
road,  especially  during  the  session  of  Congress,  consists  of 
communications  to  or  from  the  officers  of  the  executive 
department^  or  members  of  the  legislature,  on  public  service 
or  in  relation  to  matters  of  public  concern.  Nor  can  the 
word  laden  be  construed  to  mean  fvily  laden^  for  that  would 
in  effect  destroy  the  whole  value  of  the  exemption,  and  com^ 
pel  iike  United  States  to  pay  a  toll  even  on  its  military  stores 
and  other  properly,  unless  every  wagon  or  carriage  employed 
in  transporting  it  was  as  heavily  laden  as  it  could   cou* 
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veniently  bear.  We  think  that  a  carrii^e,  whenever  it  is 
carrying  the  mail,  is  laden  with  the  property  of  the  United 
States  within  the  true  meaning  of  the  compact :  and  that  the 
act  of  Congress  of  which  we  have  spoken,  and  to  which  the 
state  assented,  must  be  taken  in  connection  with  the  state  law 
of  1881  in  expounding  this  agreement.  Consequently  the 
half-toll  imposed  by  the  act  of  1886  cannot  be  recovered. 

The  acts  of  assembly  of  Ohio  and  Virginia  have  been  relied 
on  in  the  argument  by  the  plaintiff  in  error ;  and  it  has  been 
urged  that,  inasmuch  as  the  laws  of  these  states,  in  so  many 
words,  exempt  carriages  carrying  the  mail  of  the  United 
States,  the  omission  of  these  words  in  the  law  in  question 
shows  that  Pennsylvania  intended  to  reserve  the  right  to  charge 
them  with  toll.  And  it  is  moreover  insisted  that,  as  the  law 
of  Ohio  which  contains  this  provision  passed  some  time  before 
the  act  of  Pennsylvania,  it  ought  to  be  presumed  that  the  law 
of  the  latter  was  drawn  and  passed  with  a  full  knowledge  of 
what  had  been  done  by  the  former,  and  that  the  stipulation  in 
favor  of  the  mail  was  designedly  and  intentionally  omitted, 
because  the  state  of  Pennsylvania  meant  to  reserve  the  right 
to  charge  it. 

The  court  think  otherwise.  Even  if  the  law  of  Ohio  is 
supposed  to  have  been  before  the  legislature  of  Pennsylvania, 
it  does  not  by  any  means  follow  that  the  omission  of  some 
of  its  words  would  justify  the  inference  urged  in  the  argu- 
ment,  where  the  words  retained,  by  their  rair  construction, 
convey  the  same  meaninj?.  Indeed,  if  it  appeared  that  the 
Ohio  law  was  in  fact  betore  the  legislature  of  Pennsylvania 
when  it  framed  its  own  act  upon  the  subject,  it  would  rather 
seem  to  lead  to  a  contrary  conclusion.  For  it  cannot  be  sup- 
posed that  in  the  compact  which  the  United  States  was  about 
to  form  with  four  different  states,  and  when  the  agreement  with 
one  would  have  been  of  no  value  without  the  others,  Penn- 
sylvania would  have  desired  or  asked  for  any  privileges  to  her- 
self which  were  not  extended  to  the  other  states,  nor  that  she 
•1701  ^^^^^  ^®  ^®^^  anxious  to  give  every  facility  in  her 
J  power  to  the  general  *government  when  carrying  out 
through  her  territory  the  important  and  necessary  operations 
of  the  Post-office  Department.  Nor  could  she  have  supposed 
that  Congress  would  give  privileges  to  one  state  which  were 
denied  to  others ;  and,  after  having  done  equal  justice  to  all 
in  the  repair  and  preparation  of  the  road  wherever  needed, 
make  different  contract  with  the  different  states ;  and,  while  it 
bai*gained  for  the  exemption  of  its  mails  in  one  or  more  of 
them,  consent  to  pay  toll  in  another.  The  fact  that  they  are 
dearly  and  explicitly  exempted  from  toll  in  Ohio  and  Virginia 
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is  a  strong  argument  to  sliow  that  it  was  intended  to  exempt 
them  in  all,  and  that  the  compacts  with  Pennsjlyania  and 
Maryland  were  understood  and  believed  to  mean  the  same 
thing,  and  to  accomplish  the  same  objects.  And  this  con- 
clusion is  greatly  strengthened  by  the  fact  that  Maryland, 
where  the  words  of  the  kw  are  precisely  the  same  with  those 
of  Pennsylvania,  has  never  claimed  the  right  to  exact  toll 
from  carriages  carrying  the  mail ;  nor  did  Pennsylvania  claim 
it  in  the  first  instance,  and  they  were  always  allowed  to  pass 
free  until  the  act  of  1886.  Indeed  that  law  itself  appears  to 
recognise  the  right  of  the  mail  and  other  property  of  the 
United  States  to  go  free,  and  the  imposition  of  only  half-toll 
would  seem  to  imply  that  the  state  intended  to  reach  other 
objects,  and  did  not  desire  to  lay  the  burden  upon  any  thing 
that  properly  belonged  to  the  United  States.  And  so  far  as 
we  can  judge  from  its  legislation,  Pennsylvania  has  never  to 
this  day  placed  any  other  construction  upon  its  compact  than 
the  one  we  have  given,  and  has  never  desired  to  depart 
from  it. 

If  we  are  right  in  this  view  of  the  subject,  the  error  consists 
in  the  mode  by  which  the  state  endeavored  to  attain  its  object. 
Unquestionably  the  exemption  of  carriages  bearing  the  mail 
is  no  exemption  of  any  other  property  conveyed  in  the  same 
vehicle,  nor  of  any  person  travelling  in  it,  unless  he  is  in  the 
service  of  the  United  States,  and  passing  along  in  pursuance 
of  orders  from  the  proper  authority.  Upon  all  other  persons, 
although  travelling  in  the  mail-stage,  and  upon  their  baggage 
or  any  other  property,  although  conveyed  in  the  same  carriage 
with  the  mail,  the  state  of  Pennsylvania  may  lawfully  collect 
the  same  toll  that  she  charges  either  upon  passengers  or  similar 
property  in  other  vehicles.  If  the  state  had  made  this  road 
herself,  and  had  not  entered  into  any  compact  upon  the  sub- 
ject with  the  United  States,  she  might  undoubtedly  have 
erected  toll-gates  thereon,  and  if  the  United  States  afterwards 
adopted  it  as  a  post-road,  the  carriages  engaged  in  their  service 
in  t^nsporting  the  mail,  or  otherwise,  would  have  been  liable 
to  pay  the  same  charges  that  were  imposed  by  the  state  on 
other  vehicles  of  the  same  kind.  Ana  as  any  rights  which 
the  United  States  might  be  supposed  to  have  acquired  in  this 
road  have  been  surrendered  to  the  state,  the  power  of  the 
latter  is  as  extensive  in  collecting  toll  as  if  the  road  had  rm-tn-t 
been  made  by  herself,  except  *in  so  far  as  she  is  re-  ^ 
stricted  by  her  compact ;  ana  that  compact  does  nothing  more 
than  exempt  the  carriages  laden  with  the  property  of  the 
United  States,  and  the  persons  and  baggage  of  those  who  are 
engaged  in  their  service.    Toll  may  therefore  be  imposed  upon 
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eTeiy  thing  else  in  any  manner  passing  over  the  road ;  restrict- 
ing, howeyer,  €be  application  of  the  money  collected  to  the 
repair  of  the  road,  and  to  the  salaries  and  compensation  of  the 
persons  employed  by  the  state  in  that  duty. 

It  has  been  strongly  pressed  in  the  argument,  that  the  con- 
struction placed  upon  the  compact  by  the  court  would  enable 
the  contoictors  to  driye  every  other  line  of  stages  from  the 
road,  by  dividing  the  mail-bags  among  a  multitude  of  carriages, 
each  of  which  would  be  entitled  to  pass  toll  free,  while  the 
rival  carriaees  would  be  compelled  to  pay  it.  And  that  by 
this  means  &e  contractors  for  carrying  the  mail  would  in  effect 
obtain  a  monopoly  in  the  conveyance  of  passengers  throughout 
the  entire  leneth  of  the  road,  greatly  injurious  to  the  public, 
by  lessening  that  disposition  to  accommodate  which  competi- 
tion is  sure  to  produce,  and  enhancing  the  cost  of  traveUing 
beyond  the  limits  of  a  fair  compensation. 

The  answer  to  this  argument  is,  that  under  the  agreement 
they  have  made,  according  to  its  just  import,  the  United 
States  cannot  claim  an  exemption  for  more  carriages  than  are 
necessary  for  the  safe,  speedy,  and  convenient  conveyance  of 
the  mail.  And  if  measures  such  as  are  suggested  were  adop- 
ted by  the  contractors,  it  would  be  a  violation  of  the  compact. 
The  postmaster-general  has  unquestionably  the  right  to  desig- 
nate not  only  the  character  and  description  of  the  vehicle  in 
which  the  mail  is  to  be  carried,  but  also  the  number  of  car- 
riages to  be  employed  on  every  post-road.  And  it  can  scarcely, 
we  think,  be  supposed,  that  any  one  filling  that  high  office,  and 
acting  on  behalf  of  the  United  States,  would  suffer  the  true 
spirit  and  meaning  of  the  contract  with  the  state  to  be  viola- 
ted or  evaded  by  any  contractor  acting  under  the  authority  of 
his  department.  But  undoubtedly,  if  such  a  case  should  ever 
occur,  the  contract,  according  to  its  true  construction,  could 
be  enforced  by  the  state  in  the  courts  of  Justice ;  and  every 
carriage  bevond  the  number  reasonably  sufficient  for  the  safe, 
speedy,  and  convenient  transportation  of  the  mail  would  be 
liable  to  the  toll  imposed  upon  similar  vehicles  owiied  by  other 
individuals.  In  a  case  where  an  error  in  the  post  might  be  so 
injurious  to  the  public,  it  would  certainly  be  necessary  that 
the  abuse  should  be  clearly  shown  before  the  remedy  was 
applied.  But  there  can  be  no  doubt,  that  the  compact  in 
question,  in  the  case  supposed,  would  not  shield  the  contrac- 
tor, and  upon  a  case  properly  made  out  and  established,  it 
would  be  the  duty  of  a  court  of  justice  to  enforce  the  pay- 
ment of  the  tolls.  No  such  fact,  however,  appears  or  is 
suggested  in  the  case  before  us,  and  the  judgment  of  the 
Ciiouit  Court  is  therefore  affirmed. 
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•Mr.  Justice  McLEAN. 

I  dissent  from  the  opinion  of  the  court.  And  as  the  case 
involves  high  principles  and,  to  some  extent,  the  action  and 
powers  of  a  sovereign  state,  I  will  express  my  opinion. 

This  was  an  amicable  action  to  try  whether  the  defendants, 
who  are  contractors  for  the  transportation  of  the  mail  on  the 
Cumberland  road,  are  liable,  under  the  laws  of  Pennsylvania, 
to  pay  toll  for  stages  in  which  the  mail  of  the  United  States 
is  conveyed. 

This  road  was  constructed  by  the  federal  government  through 
the  state  of  Pennsylvania,  with  its  consent.  Whether  this 
power  was  thus  constitutionally  exercised,  is  an  inquiry  not 
necessarily  involved  in  the  decision  of  this  case.  The  road 
was  made,  and  for  some  years  it  was  occasionally  repaired  by 
appropriations  from  the  treasurv  of  the  United  States.  These 
appropriations  were  made  witL  reluctance  at  all  times,  and 
sometimes  were  defeated.  This,  as  a  permanent  system  of 
keeping  the  road  in  repair,  was,  of  necessity,  abandoned ;  and, 
with  the  assent  of  Pennsylvania,  Congress  passed  a  bill  to 
construct  toll-gates  and  impose  a  tax  on  those  who  used  the 
road.  This  bill  was  vetoed  by  the  President,  on  the  ground 
that  Congress  had  no  constitutional  power  to  pass  it.  The 
plan  was  then  adopted  to  cede  the  road,  on  certain  conditions, 
to  the  states  through  which  it  had  been  established. 

On  the  4th  of  April,  1831,  Pennsylvania  passed  "  An  act 
for  the  preservation  of  the  Cumberland  road.' 

By  the  1st  section  it  was  provided,  that  as  soon  as  the  con- 
sent of  the  government  of  the  United  States  shall  have  been 
obtained,  certain  commissioners,  who  were  named,  were  to  be 
appointed,  whose  duties  in  regard  to  the  road  were  specially 
defined.  The  2d  section  enacted,  that  to  keep  so  much  of  the 
road  in  repair  as  lies  in  the  state  of  Pennsylvania,  and  pay  the 
expense  of  collection,  &c.,  the  commissioners  should  cause  six 
toll-gates  to  be  erected,  and  certain  rates  of  toll  were  estab- 
lished. To  this  section  there  was  a  proviso,  ^^  that  no  toll  shall 
be  received  or  collected  for  the  passage  of  any  wagon  or 
carriage  laden  with  the  property  of  the  United  States,  or  any 
cannon  or  military  stores  belonging  to  the  United  States  or  to 
any  of  the  states  composing  the  union." 

By  the  4th  section  the  tolls  were  to  be  applied,  after  paying 
expenses  of  collection,  &c.,  to  the  repairs  of  the  road,  the 
commissioners  having  power  to  increase  them,  provided  they 
sjiall  not  exceed  the  rates  of  toll  on  the  Harrisburg  and  Pitta- 
burg  road.  The  last  section  provided  that  the  toll  should  not 
be  altered  below  or  above  a  sum  necessary  to  defray  the 
expenses  incident  to  the  preservation  and  repair  of  said  road 
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&c.,  and  also,  **  that  no  change,  alteration,  or  amendment  shall 
ever  be  adopted,  that  will  in  any  wise  defeat  or  afiFect  the  trae 
intent  and  meaning  of  this  act." 

By  the  10th  section  of  the  above  act  it  was  declared  to  have 
41^,^0^  no  effect  until  Congress  should  assent  to  the  same,  **and 

'J  until  so  much  *of  the  said  road  as  passes  through  the 
state  of  Pennsylvania  be  first  put  in  a  good  state  of  repair, 
and  an  appropriation  made  by  Congress  for  erecting  toll-houses 
and  toll-gates  thereon,  to  be  expended  under  the  authority  of 
the  commissioners  appointed  by  this  act." 

By  their  act  of  the  24th  of  June,  1884,  Congress  appropri- 
ated $300,000  to  repair  the  Cumberland  road  east  of  the  Ohio 
river,  which  referred  to  the  above  act  of  Pennsylvania,  and 
also  to  similar  acts  passed  by  Virginia  and  Maryland.  And  in 
the  4th  section  of  the  act  it  was  provided,  ^^  that  as  soon  as  the 
sum  by  this  act  appropriated,  or  so  much  thereof  as  is  neces- 
sary, shall  be  expended  in  the  repair  of  said  road  agreeably 
to  the  provisions  of  this  act,  the  same  shall  be  surrendered  to 
the  states  respectively  through  which  said  road  passes ;  and 
the  United  States  shall  not  thereafter  be  subject  to  any  expense 
for  repairing  said  road."  This  surrender  of  the  road  was 
accepted  by  Pennsylvania,  by  an  act  of  the  1st  of  April,  1885. 

The  above  acts  constitute  the  compact  between  the  state  of 
Pennsylvania  and  the  union,  in  regard  to  the  surrender  of  this 
road.  The  nature  and  extent  of  this  compact  are  now  to.be 
considered. 

As  before  remarked,  the  constitutional  power  of  Congress 
to  construct  this  road  is  not  necessarily  involved  in  this  decis- 
ion. By  the  act  of  Congress  of  the  80th  of  April,  1802,  to 
authorize  the  people  of  Ohio  to  '^  form  a  constitution  and  state 
government,"  among  other  propositions  for  the  acceptance  of 
the  state,  it  was  proposed  that  ^^  five  per  cent,  of  the  net  pro- 
ceeds of  the  lands  lying  within  the  said  state,  sold  by  Con- 
gress, should  be  applied  to  the  laying  out  and  making  public 
roads  leading  from  the  navigable  waters  falling  into  the 
Atlantic,  to  the  Ohio,  to  the  said  state,  and  through  the  same ; 
such  roads  to  be  laid  under  the  authority  of  Congress,  with 
the  consent  of  the  several  states  through  which  the  roads 
shall  pass :  provided  the  state  shall  agree  not  to  tax  land  sold 
by  the  government  until  after  the  expiration  of  five  years  from 
the  time  of  such  sale." 

By  the  2d  section  of  the  act  of  the  8d  March,  1808,  three 
per  cent,  of  the  above  fund  was  placed  at  the  disposition  q^ 
the  state,  to  be  *^  applied  to  the  laying  out,  opening,  and  mak« 
ing  roads,  within  the  state." 

.  The  above  conditions,  having  been  accepted  by  Ohio,  consti- 
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tated  the  compact  under  which  the  Cumberland  road  was  laid 
out  and  conslanicted  by  the  authority  of  Congress.  And  of 
this  work  it  may  be  said^  however  great  has  been  the  expendi- 
ture through  the  inexperience  or  unfaithfulness  of  public 
agents,  that  no  public  work  has  been  so  dijGFusive  in  its  benefits 
to  the  country.  It  opened  a  new  ayenue  of  commerce  between 
the  eastern  and  western  states.  Since  its  completion,  and 
while  it  was  kept  in  repair,  the  annual  transportation  of  goods 
and  travel  on  it  saved  an  expense  equal  to  no  inconsiderable 
part  of  the  cost  of  the  road.  But  its  cession  to  the  r«-i74. 
states  'through  which  it  was  established  was  found  *- 
necessary  to  raise,  by  tolls,  an  annual  revenue  for  its  repair. 

Whatever  expenditure  was  incurred  in  the  construction  of 
this  road  beyond  the  two  per  cent,  reserved  by  the  compact 
with  Ohio,  was  amply  repaid  by  the  beneficial  results  of  the 
work ;  and  this  was  the  main  object  of  Congress.  It  was  a 
munificent  object,  and  worthy  of  the  legislature  of  a  great 
nation. 

The  road  was  surrendered  to  Pennsylvania  and  the  other 
states  through  which  it  had  been  constructed.  But  what  was 
ceded  to  Pennsylvania?  All  the  right  of  the  United  States 
which  was  not  reserved  by  the  compact  of  cession.  This 
right  may  be  supposed  to  arise  from  tne  compact  with  Ohio ; 
the  consent  of  Pennsylvania  to  the  construction  of  the  road, 
and  the  expense  of  its  construction,  including  the  sums  paid 
to  individuals  for  the  riffht  of  way.  These,  and  whatever 
jurisdiction  over  the  road,  if  any,  might  be  exercised  by  the 
United  States,  were  surrendered  to  Pennsvlvania.  The  road 
then  must  be  considered  as  much  within  the  jurisdiction  and 
control  of  Pennsylvania,  excepting  the  rights  reserved  in  the 
compact,  as  if  it  had  been  constructed  by  the  funds  of  that 
state.  It  is,  therefore,  important  to  ascertain  the  extent  of  the 
rights  reserved  by  the  United  States. 

In  the  closing  paragraph  of  the  2d  section  of  the  act  of 
1881,  above  cited,  it  is  provided,  *'  that  no  toll  shall  be  received 
or  collected  for  the  passage  of  any  wi^on  or  carriage  laden 
with  the  properly  of  the  United  States,  or  any  cannon  or 
military  stores  belonging  to  the  United  States,  or  to  any  of 
the  states  composing  this  union.''  In  addition  to  this,  there 
were  certain  limitations  imposed,  as  to  the  amount  of  tolls, 
on  the  state  of  Pennsylvania,  which  need  not  now  be  con- 
sidered. 

Some  light  may  be  cast  on  the  import  of  the  above  reserva- 
tion by  a  reference  to  somewhat  similar  compacts  made  in 
regard  to  tlie  same  subject  between  the  United'  States  and  the 
states  of  Ohio,  Maryland,  and  Virginia.    The  Ohio  act  of  the 
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2d  of  March,  1881,  provides,  in  the  4th  section,  ^^  that  no  toll 
shall  be  received  or  collected  for  the  passage  of  any  stage  or 
coach  conveying  the  United  States  maU,  or  horses  bearing  the 
same,  or  any  wagon  or  carriage  laden  with  the  property  of  the 
United  States,  or  any  cavalry  or  other  troops,  arms,  or  military 
stores,  belonging  to  the  same,  or  to  any  of  the  states  compris- 
ing this  union,  or  any  person  or  persons  on  duty  in  the  military 
service  of  the  United  States,  or  of  the  militia  of  any  of  the 
states."  The  4th  section  of  the  Maryland  act  of  the  28d  of 
January,  1882,  provided,  ^^that  no  tolls  shall  be  received  or 
collected  for  the  passage  of  any  wagon  or  carriage  laden  with 
the  property  of  the  United  States,  or  any  cannon  or  military 
stores  belonging  to  the  United  States,  or  to  any  of  the  states 
composing  this  union."  In  the  Virginia  act  of  the  7th  of 
*17/)1  ^^^^^^y^  1832,  it  is  provided,  ^  that  no  toU  shall  be 
J  received  or  collected  for  the  passage  of  any  *stage  or 
coach  conveying  the  United  States  mail,  or  horses  bearing  the 
same,  or  any  wagon  or  carriage  laden  with  property  of  the 
United  States,  or  any  cavalry  or  other  troops,  army  or  military 
stores,  belonging  to  the  same,  or  to  any  of  the  states  compris- 
ing this  union,  or  any  person  or  persons  on  duty  in  the  military 
service  of  the  United  States,  or  of  the  militia  of  any  of  the 
states." 

The  reservations  in  the  Pennsylvania  and  Maryland  acts  are 
the  same,  and  differ  materially  from  those  contained  in  the 
acts  of  Ohio  and  Virginia.  In  the  latter  acts  the  mail-stage  is 
excepted,  but  not  in  the  former.  Pennsylvania  and  Maryland 
exempt  from  toll  ^^  any  wagon  or  carriage  laden  with  the  pro- 
perty of  the  United  States ; "  but  the  same  exemption  is  con- 
tained in  the  Ohio  and  Virginia  laws  in  addition  to  that  of  the 
mail-stage.  Now,  can  the  reservations  in  these  respective  acts 
be  construed  to  mean  the  same  thing?  Is  there  no  difference 
between  the  acts  of  Ohio  and  Pennsylvania?  Their  language 
is  different,  and  must  not  their  meaning  be  sought  from  the 
words  in  the  respective  acts  ?  They  are  separate  and  distinct 
compacts.  The  Ohio  law  was  first  enacted,  and  was,  probably, 
before  the  legislature  of  Pennsylvania  when  their  act  was 
passed.  But  whether  this  be  the  fact  or  not,  they  were  both 
sanctioned  by  Congress;  and  the  question  is,  whether  both 
compacts  are  substantially  the  same  ?  That  the  legislatures 
did  not  mean  the  same  thing  seems  to  me  to  be  clear  of  all 
doubt.  Did  Congress,  in  acceding  to  these  acts,  consider  that 
they  were  of  the  same  import  ?  Such  a  presumption  cannot 
be  sustained  without  doing  violence  to  the  language  of  the 
req>ective  acts. 

Li  both  aets  wagons  laden  with  the  property  of  the  United 
196 


JANUARY  TERM,   1S46.  176 


Seariglit  o.  Stc^Ees  et  al. 


States  are  exempted.  In  the  Ohio  act  the  mailHstage  is  ex- 
empted from  toll,  but  not  in  the  act  of  Pennsylvania.  Now, 
is  the  mail-stage  exempted  from  toll  by  both  acts  or  by 
neither?  Is  not  eitlier  of  these  positions  equally  unsustain- 
able ?  The  exemption  of  the  maU-stage  must  be  struck  out 
of  the  Ohio  law  to  sustain  one  of  these  positions,  and  to  sus- 
tain the  other  it  must  be  inserted  in  the  act  of  Pennsylvania. 
Does  not  the  only  difference  consist  in  striking  out  in  the  one 
case  and  inserting  in  the  other  ?  This  must  be  admitted  unless 
the  words,  ^^  wagon  or  carriage  laden  with  ihe  property  of  the 
United  States,^*  mean  one  thing  in  the  Ohio  law,  and  quite  a 
different  thing  in  the  law  of  Pennsylvania.  These  words  have 
a  sensible  and  obvious  application  in  both  acts,  without  includ- 
ing the  mail-stage.  In  the  Ohio  law  tbe  words  *'*'  no  toll  shall 
be  received  or  collected  for  the  passage  of  any  stage  or  coach 
conveying  the  United  States  mail,"  cannot,  by  any  sound  con- 
struction, be  considered  as  surplusi^ ;  and  yet  they  must  be 
so  considered  if  the  Pennsylvania  act  exempt  the  mail-stage. 

When  one  speaks  of  transporting  the  prop^ty  of  the  United 
States,  the  meaning  of  the  terms  ^  property  of  the  United 
States,"  is  never  mistaken.  They  mean  munitions  of  rm^na 
war,  provisions  purchased  *for  the  support  of  the  army,  •■ 
and  any  other  property  purchased  for  the  public  revenue.  They 
do  not  mean  the  mail  of  the  United  States.  A  wagon  laden 
with  property  is  understood  to  be  a  wagon  used  for  the  trans- 
portation of  property,  in  the  ordinary  sense  of  such  terms.  A 
wagon  or  carriage  being  laden  is  understood  to  have  a  fuU  or 
usual  load.  The  mail-stage  of  the  United  States  is  never 
spoken  of  in  this  sense,  ft  is  used  for  the  transportation  of 
passengers  as  well  as  the  mail,  and  in  this  view  it  is  undoubt- 
edly considered  when  spoken  of  in  conversation,  and  especially 
when  referred  to  in  a  legislative  act.  In  no  sense  can  the 
mail-staee  be  considered  a  ^^  oarriage  laden  with  the  property 
of  the  United  States."  The  same  exeeption  applies  to  a  wagon 
or  carriage  laden  with  the  property  of  a  state.  Now  no  one 
can  doubt  the  meaning  of  tiie  exception  thus  applied.  And 
can  a  different  meaning  be  given  to  the  same  words  when 
applied  to  the  United  States  ?  Certainly  not,  unless  the  mail 
can  be  denominated  the  property  of  the  United  States. 

The  mail  of  the  United  States  is  not  the  property  of  the 
United  States.  What  constitutes  the  mail?  Not  the  leathern 
bag,  but  its  contents.  A  stage  load  of  mail-bags  could  not  be 
called  the  mail.  They  mi^t  be  denominated  tiie  property  of 
the  United  States,  but  not  the  mail.  The  mail  consists  of 
packets  of  letters  made  up  with  post-bills,  and  directed  to 
■certain  post-offices  for  distribution  or  deliTery;  and  whetiier 
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these  be  conveyed  in  a  bag  or  out  of  it,  they  are  equally  the 
mail ;  but  no  bag  without  them  is  or  can  be  called  the  mail. 
•Can  these  packets  be  said  to  be  the  property  of  the  United 
States  ?  The  letters  and  their  contents  belong  to  individuals. 
No  officer  in  the  government  can  abstract  a  letter  from  the 
mail,  not  directed  to  him,  without  incurring  the  penalty  of  the 
.law.  And  can  these  letters  or  mailed  pamphlets  or  newspapers 
be  called  the  property  of  the  United  States?  They  in  no 
sense  belong  to  the  United  States,  and  are  never  so  denomi- 
nated. If  a  letter  be  stolen  from  the  mail  which  contains  a 
bank-note,  the  property  in  the  note  is  laid  in  the  person  who 
wrote  the  letter  in  which  the  note  is  enclosed.  From  these 
views  I  am  brought  to  the  conclusion  that  neither  party  to  the 
compact  under  consideration  could  have  understood  ^'  a  wa^on 
or  carriage  laden  with  the  property  of  the  United  States,  as 
including  the  mail-stage  of  the  United  States. 

Are  there  any  considerations  connected  with  this  subject 
which  lead  to  a  different  conclusion  from  that  stated.  The 
iact  that  four  distinct  compacts  were  entered  into  with  four 
states  to  keep  this  road  in  repair,  cannot  have  this  effect.  We 
must  judge  of  the  intention  of  the  parties  to  the  compact  by 
their  language.  I  know  of  no  other  rule  of  construction. 
Two  of  these  compacts  exempt  the  mail-stage  from  toll, 
and  two  of  them  do  not  exempt  it.  Now,  if  the  same  con- 
*1771  ^^^^^^^^^  ^  ^^  respect,  must  be  given  to  all  of  them, 
•J  *which  of  the  alternatives  shall  be  adopted  ?  Shall  the 
mail-stage  be  exempted  by  all  of  them,  or  not  exempted  by 
any  of  uiem  ? 

What  effect  can  the  expenditures  of  the  United  States,  in 
the  construction  of  this  road,  have  upon  this  question?  In 
my  judgment,  none  whatever.  The  reservation  must  be  con- 
strued by  its  terms,  and  not  by  looking  behind  it.  The  federal 
government  has  been  amply  repaid  for  the  expenditures  in  the 
construction  of  this  road,  great  and  wasteful  as  they  may  have 
been,  by  the  resulting  benefits  to  the  nation.  It  is  now  the 
road  of  Pennsylvania,  subject  only  to  the  terms  of  the  com- 
pact. In  the  act  surrendering  this  road  to  the  states  respect- 
ively, through  which  it  passes.  Congress  say,  ^*  and  the  United 
States  shall  not  thereafter  be  subject  to  any  expense  for  repair- 
ing said  road."  To  get  clear  of  this  expense  was  the  object 
of  the  cession  of  it  to  the  states.  But  does  this  affect  the 
question  under  consideration  ?  The  repairs  of  the  road  are 
provided  for,  by  the  tolls  which  the  state  of  Pennsylvania  is 
authorized  to  impose.  And  this  is  the  meaning  of  the  above 
provision.  It  is  supposed,  that  the  exaction  of  toll  on  the 
jnail-stage  would  conflict  with  that  provision.  But  how  doei 
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it  conflict  with  it  ?    Tlie  toll  on  the  mail-stage  is  not  paid  by 
the  government,  but  by  the  contractor.     And  whether  this 
toll  will  increase  the  price  paid  by  the  government  for  the 
transportation  of  the  mail,  is  a  matter  that  cannot  be  deter- 
mined.   Competition  is  invited  and  bids  are  made  for  this  ser- 
vice, and  the  price  to  be  paid  depends  upon  contingent  cir- 
eomstances.    The  toll  would  be  paid,  in  part,  if  not  in  whole, 
by  a  small  increase  of  price  for  the  transportation  of  passen- 
gers.   The  profits  of  the  contractor  might,  perhaps,  be  some- 
what lessened  by  the  toll,  or  it  might  increase,  somewhat,  the 
cost  of  conveying  the  mail.     But  this  is  indirect  and  contin- 
gent ;  so  that  in  no  sense  can  it  be  considered  as  repugnant  to 
the  above  provision.     ^^  The  United  States  are  not  to  be  sub- 
ject to  any  expense  for  repairing  this  road ; "  and  they  are  not, 
in  the  sense  of  the  law,  shoidd  the  Post-office  Department 
have  to  pay,  under  the  contingencies  named,  a  part  of  the  toll 
stated.   Whether  it  aoes  pay  it  or  not,  under  future  contracts, 
cannot  be  known ;  and  whatever  expense  it  may  pay,  will  be 
for  the  use,  and  not  the  repair,  of  the  road. 
.  The  act  of  the  18th  of  June,  1836,  which  is  supposed  to  be 
in  violation  of  the  compact,  I  will  now  consider.    That  act 
provides,  ^*  That  all  wagons,  carriages,  or  other  modes  of  con- 
veyance, passing  upon  that  part  of  the  Cumberland  road  which 
passes  through  Pennsylvania,  carnring  goods,  cannon,  or  mili- 
taiy  stores  belonging  to  the  Unitea  States,  or  to  any  individual 
state  of  the  union,  which  are  excepted  from  the  payment  of 
toll  by  the  second  section  of  an  act  passed  the  4th  of  April, 
1881,  shall  extend  only  so  &r  as  to  relieve  such  wagons,  car- 
riages, and  other  modes  of  conveyance,  from  the  payment  rm-ifro 
of  toll  to  the  proportional  amount  of  ^uch  goods  *so  ^ 
carried  belonging  to  the  United  States,  or  to  any  of  the  indi- 
vidual states  of  the  union ;  and  that  in  all  cases  of  wagons, 
carriages,  stages,  or  other  modes  of  conveyance,  carrying  the 
Unitea  States  mail,  with  passengers  or  goods,  such  wagon, 
stage,  or  other  mode  of  conveyance,  shall  pay  half-toll  upon 
sucm  modes  of  conveyance." 

By  the  act  of  1881,  **  every  chariot,  coach,  coachee,  stage, 
wagon,  phaeton,  or  chaise,  with  two  horses  and  four  wheels, 
were  to  be  charged  at  each  gate  twelve  cents ;  for  either  of  the 
carriages  last  mentioned,  with  four  horses,  eighteen  cents." 
Is  the  act  of  1886,  which  imposes  half-toll  on  ^*  the  mail-stage, 
with  passengers  or  goods,"  repugnant  to  the  above  provision  ? 
I  think  it  is  not,  in  any  respect. 

If  the  mail  be  not  the  property  of  the  United  States,  then 
the  stage  in  which  it  is  conveyed  is  not  within  the  exception 
of  the  act  of  1881,  and  it  is  liable  to  pay  toll.    That  only 
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which  is  within  the  exception  is  exempted.  That  the  mail  ia 
in  no  sense  the  property  of  the  United  States,  and  was  not  so 
understood  by  the  parties  to  the  compact,  has  already  been 
shown.  It  follows,  therefore,  that  a  law  of  Pennsylvania, 
imposing  on  such  stage  a  half  or  full  rate  of  toll,  is  no  violar 
tion  of  the  compact. 

But,  if  the  mail-stage  were  placed  on  a  footing  with  a  wagon 
or  can'iage  laden  with  the  property  of  the  United  States,  is  the 
act  of  1836,  requiring  it  to  pay  toll,  a  violation  of  the  com- 
pact ?  I  think  it  is  not.  A  wagon  or  carriage  laden  with  the 
property  of  the  United  States,  means  a  wagon  or  carriage 
having,  as  before  remarked,  a  full  or  usual  load.  Such  a  vehi- 
cle is  exempted  from  toll  by  the  act  of  1831.  But  suppose 
such  wagon  or  carriage  should  have  half  its  load  of  the  prop- 
erty of  the  United  States,  and  the  other  half  of  the  property  of 
individuals,  for  which  the  ordinary  price  for  transportation 
was  paid ;  is  such  a  wagon,  thus  laden,  exempted  from  toll  ? 
Surely  it  is  not.  An  exemption  under  such  circumstances 
would  be  a  fraud  upon  the  compact.  It  should  be  required  to 
pay  half-toll,  and  this  is  what  the  law  of  Pennsylvania  require^. 
The  mail-stage  by  that  law  is  only  half-toll,  when  it  conveys 
passengers  with  the  mail.  There  is,  then,  no  legal  objection 
to  the  exaction  of  this  toll.  It  is  in  every  point  of  view  just, 
and  within  the  spirit  of  the  compact. 

In  the  argument  for  the  United  States,  the  broad  ground 
was  assumed,  that  no  state  had  the  power  to  impose  a  toll  on 
a  stage  used  for  the  transportation  of  the  mail.  That  it  is  a 
means  of  the  federal  government  to  carry  into  effect  its  con- 
stitutional powers,  and,  consequently,  is  not  a  subject  of  state 
taxation.  To  sustain,  this  position  the  cases  of  McCvlloch  v. 
The  State  of  Maryland^  4  Wheat.,  316,  and  Dobbins  v.  The  Com- 
misHoners  of  Erie  County^  16  Pet.,  486,  were  cited. 

*17dl  ^^  ^^^  ^^^  ^is^^'i  this  court  held,  ^^  that  a  state  govern- 
J  ment  had  no  *right  to  tax  any  of  the  constitutional 
means  employed  by  the  government  of  the  union,  to  execute 
its  constitutional  powers."  And  the  Bank  of  the  United 
States  was  held  to  be  a  means  of  the  government.  In  the  sec- 
ond case,  under  a  general  law  of  Pennsylvania  imposing  a  tax 
on  all  officers,  a  tax  was  assessed  on  the  office  held  by  the 
plaintiff,  as  captain  of  a  revenue-cutter  of  the  United  States, 
and  this  court  held  that  such  law,  so  far  as  it  affected  such  an 
officer,  was  unconstitutional  and  void.  The  court  say,  "  there 
is  a  concurrent  right  of  legislation  in  the  states  and  the  United 
States,  except  as  both  are  restrained  by  the  Constitution  of  the 
United  States.  Both  are  restrained  by  express  prohibitions  in 
the  Coni^titution ;  and  the  states  by  such  as  are  reciprocallv 
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implied  when  the  exercise  of  a  right  by  a  state  conflicts  with 
the  perfect  execution  of  another  sovereign  power  delegated  to 
the  United  States.  That  occurs  when  taxation  by  a  s^ite  acts 
upon  the  instruments  and  emoluments  and  persons  which  the 
United  States  may  use  and  employ  as  necessary  and  proper 
means  to  execute  their  sovereign  power." 

Neither  of  these  cases  reach  or  affect  the  principle  involved 
in  the  case  under  consideration.  The  officer  of  the  United 
States  was  considered  as  a  means  or  instrument  of  the  govern- 
ment, and,  therefore,  could  not  be  taxed  by  the  state  as  an 
officer.  To  make  that  case  the  same  in  principle  as  the  one 
before  us,  the  officer  must  claim  exemption  from  toll  as  a 
means  of  the  government,  in  passing  over  a  toll-bridge  or 
turnpike-road  constructed  by  a  state,  or  by  an  association  of 
individuals  under  a  state  law.  The  principle  of  the  other  case 
is  equally  inapplicable.  Maryland  taxed  the  franchise  of  the 
Bank  of  the  tJnited  States,  and  if  the  law  establishing  that 
bank  were  constitutional,  the  franchise  was  no  more  liable  to 
taxation  by  a  state  than  rights  and  privileges  conferred  on  one 
or  more  individuals,  under  any  law  of  the  union.  With  the 
same  propriety  a  judge  of  the  United  States  might  be  sub 
jected  to  a  tax  by  a  state  for  the  exercise  of  his  judicial  func- 
tions. And  so  of  every  other  officer  and  public  agent.  But 
the  court  held  that  the  stock  in  the  bank  owned  by  a  citizen 
might  be  taxed. 

A  toll  exacted  for  the  passage  over  a  bridge  or  on  a  turnpike 
road  is  not,  strictly  speaking,  a  tax.  It  is  a  compensation  for 
a  benefit  conferred.  Money  has  been  expended  in  the  con- 
struction of  the  road  or  bridge,  which  adds  greatly  to  the  com- 
forts and  facilities  of  traveling,  and  on  this  ground  compensa- 
tion is  demanded.  Now,  can  the  United  States  claim  the 
right  to  use  such  road  or  bridge  free  from  toll?  Can  they 
place  locomotives  on  the  railroad^  of  the  states  or  of  compan- 
ies, and  use  them  by  virtue  of  their  sovereignty  ?  Such  acts 
would  appropriate  private  property  for  public  purposes,  with- 
out compensation;  and  this  the  Constitution  of  the  union 
prohibits. 

It  is  said,  in  the  argument,  that  as  well  might  a  revenue- 
cutter  be  taxed  by  a  state  as  to  impose  a  toU  on  the  stage 
which  conveys  the  mail.  The  revenue-cutter  plies  on  r«i  on 
the  thoroughfare  of  nations  or  of  *the  state,  which  is  '- 
open  to  all  vessels.  But  the  stage  passes  over  an  artificial 
structure  of  great  expense,  which  is  only  common  to  all  who 
pay  for  its  use  a  reasonable  compensation.  There  can  be  no 
difficulty  on  this  point.  At  no  time,  it  is  believed,  has  the 
Post-office  Department  asserted  the  right  to  use  the  tumpike- 
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.roads  of  a  state,  in  the  transmission  of  the  mail,  free  from 
toU. 

Pennsylvania  stands  pledged  to  keep  the  road  in  repair,  by 
the  use  of  the  means  stipulated  in  the  compact.  And  she  has 
boimd  herself,  ^^  that  no  change,  alteration,  or  amendment  shall 
ever  be  adopted  that  will  in  any  wise  defeat  or  affect  the  true 
intent  and  meaning  of  the  act  of  1881."  In  my  judgment,  that 
state  has  in  no  respect  violated  the  compact  by  the  act  of 
1886.     If  the  mailH9tage  can  be  included  in  the  exemption  by 

.the  terms,  '*  wagon  or  carria|[e  laden  with  the  property  of  the 
United  States,"  still  the  hal^toU  on  such  stage,  when  it  con- 
tains passengers,  is  within  the  compact.  But,  as  has  been 
shown,  the  mail-stage  is  not  included  in  the  exemption,  and, 
consequently,  it  was  liable  to  be  charged  with  full  toll.  The 
state,  therefore,  instead  of  exceeding  its  powers  under  the 
compact,  has  not  yet  exercised  them  to  the  extent  which  the 
act  of  1881  authorizes. 

Mr.  Justice  DANIEL. 

With  the  profoundest  respect  for  the  opinions  of  my  breth- 
ren, I  find  myself  constrained  openly  to  differ  from  the  decision 
which,  on  behalf  of  the  majority  of  the  court,  has  just  been 
pronounced.  This  case,  although  in  form  a  contest  between 
individuals,  is  in  truth  a  question  between  the  government  of 
the  United  States  and  the  government  of  Pennsylvania.  It  is, 
to  a  certain  extent,  a  question  of  power  between  those  two 
governments ;  and,  indeed,  so  far  as  it  is  represented  to  be  a 
question  of  compact,  the  very  consideration  on  which  the 
interests  of  the  federal  government  are  urged  involves  implica^ 
tions  affecting  mediately  or  directly  what  are  held  to  be  great 
imd  fundamental  principles  in  our  state  and  federal  systems. 
It  brings  necessarily  into  view  the  operation  and  effect  of  the 
compact  insisted  upon  as  controlled  and  limited  by  the  powers 
of  both  the  contracting  parties.  In  order  to  show  more  plainly 
the  bearing  of  the  principles  above  mentioned  upon  the  case 
before  us,  they  will  here  be  more  explicitly,  though  cursorily, 
referred  to. 

I  hold,  then,  that  neither  Congress  nor  the  federal  govern- 
ment in  the  exercise  of  all  or  any  of  its  powers  or  attributes  pos- 
sesses the  power  to  construct  roads,  nor  any  other  description 
of  what  have  been  called  internal  improvements,  within  the 
limits  of  the  states.  That  the  territory  and  soil  of  the  several 
states  appertain  to  them  by  title  paramount  to  the  Constitu- 
tion, and  cannot  be  taken,  save  with  the  exceptions  of  those 
•portions  thereof  which  might  be  ceded  for  the  seat  of  the 
federal  government  and  for  sites  permitted  to  be  purchased 
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for  forts,  arsenals,  dock-yards,  &o.,  &c.  That  the  power 
of  *the  federal  government  to  acquire,  and  that  of  the 
states  to  cede  to  that  government  portions  of  their  territory, 
are  by  the  Constitution  limited  to  the  instances  above 
adverted  to,  and  that  these  powers  can  neither  be  enlarged  nor 
modified  but  in  virtue  of  some  new  faculty  to  be  imparted  by 
amendments  of  the  Constitution.  I  believe  that  the  authority 
vested  in  Congpress  by  the  Constitution  to  establish  post-roads, 
confers  no  right  to  open  new  roads,  but  implies  nothing  beyond 
a  discretion  in  the  government  in  the  regulations  it  may  make 
for  the  Post-ofiSce  Department  for  the  selection  amongst  various 
routes,  whilst  they  continue  in  existence,  of  those  along  which 
'  it  may  deem  it  most  judicious  to  have  the  mails  transported. 
I  do  not  believe  that  this  power  given  to  Congress  expresses 
or  implies  any  thing  peculiar  in  relation  to  the  means  or  modes 
of  transporting  the  public  mail,  or  refers  to  any  supposed 
means  or  modes  of  transportation  beyond  the  usual  manner 
'•  existing  and  practised  in  the  country,  and  certainly  it  cannot 
be  understood  to  destroy  or  in  any  wise  to  affect  the  proprie- 
'  tairy  rights  belonging  to  individuals  or  companies  vested  in 
those  roads.  It  raaranties  to  the  government  the  right  to 
avail  itself  of  the  facilities  offered  by  those  roads  for  the  pur- 
^ppses  of  transportation,  but  imparts  to  it  no  exclusive  rights — 
,  it  puts  the  government  upon  the  footing  of  others  who  would 
avail  themselves  of  the  same  fiEU^ilities. 

In  accordance  with  the  principles  above  stated,  and  which 
with  me  are  fundamental,  I  am  unable  to  perceive  how  the 
federal  government  could  acquire  any  power  over  the  Cumber- 
land rotul  by  making  appropriations,  or  by  expending  money 
to  any  amount  for  ite  construction  or  repair,  though  these  ap- 
propriations and  expenditures  may  have  been  made  with  the 
assent,'  and  even  witn  the  solicitation  of  Pennsylvania.  Neither 
the  federal  government  separately,  nor  conjointly  with  the  state 
of  Pennsylvania,  could  have  power  to  repeal  the  Constitution. 
Arguments  drawn  from  convenience  or  inconvenience  can 
have  no  force  with  me  in  questions  of  constitutional  power ; 
indeed,  they  cannot  be  admitted  at  all,  for  if  once  admitted, 
they  sweep  away  every  barrier  erected  by  the  Constitution 
M^inst  implied  authority,  and  may  cover  every  project  which 
the  human  mind  may  conceive.  It  matters  not,  then,  what  or 
how  great  the  advantage  which  the  government  of  the  United 
States  may  have  proposed  to  itself  or  to  others  in  undertaking 
this  road ;  such  purposes  or  objects  could  legitimate  no  aoto 
either  expressly  forbidden  or  not  plainly  authorized.  If  the 
mere  appropriation  or  disbursement  of  money  can  create 
rights  in  the  government,  they  may  extend  this   principle 
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indefinitely,  and  with  the  very  worst  tendencies — those  ten- 
dencies would  be  the  temptation  to  prodigality  in  the  goveni- 
ment  and  a  dangerous  influence  witli  respect  to  others. 

In  my  view,  then,  the  federal  government  could  erect  no 
toll-gates  nor  make  any  exaction  of  tolls  upon  this  road ;  nor 
*1  R21  ^^^^  ^^^^  government,  in  consideration  of  what  it  had 
-■  done  or  contributed,  ^constitutionally  and  legally  de- 
mand of  the  state  of  Pennsylvania  the  regulation  of  tolls 
either  as  to  the  imposition  of  particular  rai;es  or  the  exemption 
of  any  species  of  transportation  upon  it.  As  a  matter  of  con- 
stitutional and  legal  power  and  authority,  this  appertained  to 
the  state  of  Pennsylvania  exclusively.  Independently,  then, 
of  any  stipulations  with  respect  to  them,  vehicles  of  the 
United  States,  or  vehicles  transporting  the  property  of  the 
United  States,  and  that  property  itself,  would,  in  passing  over 
this  road,  be  in  the  same  situation  precisely  with  vehicles  and 
property  appertaining  to  all  other  persons ;  they  would  be  sub- 
ject to  the  tolls  regularly  imposed  by  law.  There  can  be  no 
doubt  if  the  road  were  vested  in  a  company  or  in  a  state,  that 
either  the  company  or  the  state  might  stipulate  for  any  rate  of 
toll  within  the  maximum  of  their  power,  or  might  consent  to  an 
entire  exemption ;  and  such  stipulation,  if  made  for  a  valuable 
or  a  legal  consideration,  would  be  binding. 

The  United  States  may  contract  with  companies  or  wifii 
communities  for  the  transportation  of  their  mails,  or  any  of 
their  property,  as  well  as  with  carriers  of  a  different  descrip- 
tion; and  consequently  could  contract  with  the  state  of 
Pennsylvania.  But  what  is  meant  to  be  insisted  on  here  is, 
that  the  government  could  legally  claim  no  power  to  collect 
tolls,  no  exemption  from  tolls,  nor  any  diminution  of  tolls  in 
their  favor,  purely  in  consequence  of  their  having  expended 
money  on  the  road,  and  without  the  recognition  by  Penn- 
sylvania of  that  expenditure  as  a  condition  in  any  contract 
they  might  make  with  that  state.  Without  such  recognition, 
the  federal  government  must  occupy  the  same  position  with 
other  travellers  or  carriers,  and  remain  subject  to  every  regu- 
lation of  her  road  laws  which  the  state  could  legally  impose 
on  others. 

This  brings  us  to  an  examination  of  the  statutes  of  Pennsyl- 
vania, and  to  an  inquiry  into  any  stipulations  which  the  state 
is  said  to  have  made  with  the  federal  government,  as  declared 
in  those  statutes.  That  examination  will,  however,  be  pr^ 
mised  by  some  observations,  which  seem  to  be  called  for  on 
tiiis  occasion.  These  acts  of  the  Pennsylvania  legislature 
have  been  compared  with  the  acts  of  other  legislative  bodies 
relative  to  this  road,  and  it  has  been  supposed  that  the  Penn 
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sjlyania  laws  should  be  interpreted  in  conjunction  with 
those  other  state  laws,  and  farther,  that  all  these  separate 
state  enactments  should  be  taken,  together  with  the  acts 
of  Congress  passed  as  to  them  respectively,  as  forming  one,  or 
as  parts  of  one  entire  compact  with  the  federal  government. 
I  cannot  concur  in  such  a  view  of  this  case.  On  the  con- 
trary, I  must  consider  each  of  the  states  that  have  legislated 
in  respect  to  this  road,  as  competent  to  speak  for  herself; 
as  speaking  in  reference  to  her  own  interests  and  policy,  and 
independently  of  all  others ;  and  unshackled  by  the  proceed- 
ings of  any  others.  By  this  rule  of  construction  let  us  exam- 
ine the  statutes  of  Pennsylvania.  The  act  of  April  4th, 
1831,  which  may  be  called  the  compact  law,  as  it  con-  r»-|OQ 
tains  all  that  Pennsylvania  professed  to  undertake,  *be-  •■ 
gins  by  stating  the  doubts  which  were  entertained  upon  the 
authority  of  the  United  States  to  erect  toll-gates  and  to 
collect  tolls  on  the  Cumberland  road;  doubts  which,  with 
the  government  as  well  as  with  others,  seem  to  have  ripened 
into  certainties,  inasmuch  as,  notwithstanding  its  large  ex- 
penditures upon  this  road,  the  government  had  never  exacted 
tolls  for  travelling  or  for  transportation  upon  it.     The  statute 

§oe8  on  next  to  provide,  that  if  the  government  of  the  United 
tates  will  make  such  farther  expenditures  as  shall  put  the 
road  lying  within  the  limits  of  Pennsylvania  in  complete 
repair,  Pennsylvania  will  erect  toll-gates  and  collect  tolls  upon 
the  road,  to  be  applied  to  the  repairs  and  preservation  of 
it.  The  same  act  invests  the  commissioners  it  appoints  to 
superintend  the  road,  with  power  to  increase  or  diminish  the 
toUs  to  be  levied;  limiting  the  increase  by  the  rates  which 
the  state  had  authorized  upon  an  artificial  road  that  she 
had  established  from  the  Susquehanna,  opposite  the  borough 
of  Harrisburg,  to  Pittsburg.  Then  in  the  act  of  1881  are 
enumerated  the  subjects  of  toll,  and  the  rates  prescribed 
as  to  each  of  those  subjects.  Amongst  the  former  are  men- 
tioned chariots,  coaches,  coachees,  stages,  wagons,  phaetons, 
chaises.  In  the  3d  proviso  to  the  2d  section  it  is  declared, 
**that  no  toll  shall  be  received  or  collected  for  the  passage 
of  any  wagon  or  carriage  laden  with  the  property  of  the 
United  States,  or  any  cannon  or  military  stores  belonging  to 
the  United  States,  or  to  any  of  the  states  belonging  to  this 
union."  On  the  13th  of  June,  1836,  was  passed  by  the  legis- 
lature of  Pennsylvania,  '*  An  act  relating  to  the  tolls  on  that 
part  of  the  Cumberland  road  which  passes  through  Penn- 
sylvania."' The  1st  section  of  this  act  is  in  the  following 
words:  "All  wagons,  carriages,  or  other  modes  of  convey- 
ance, passing  upon  that  part  of  the  Cumberland  road  whidi 
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passes  through  Pennsylvania,  carrying  jroods,  cannon,  or  mili- 
tary stores,  oelonging  to  the  United  States,  or  to  any  indi^ 
vidaal  state  of  the  union,  which  are  excepted  from  the  pay* 
ment  of  toll  by  the  second  section  of  an  act  passed  the  foarth 
of  April,  anno  Domini  eighteen  hundred  and  thirty'K)ne,  shall 
extend  only  so  for  as  to  relieve  such  wagons,  carriages,  and 
other  modes  of  conveyance,  from  the  payment  of  toll  to  the 
proportional  amount  of  such  goods  so  carried,  belonging  to 
the  United  States,  or  to  any  of  the  individual  states  of  the 
union ;  and  that  in  all  cases  of  wagons,  carriages,  stages,  or 
other  modes  of  conveyance,  carrying  the  United  States  niail, 
with  passengers  or  goods,  such  wagon,  stage,  or  other  mode  of 
convevance,  shall  pay  half-toll  upon  such  modes  of  convey* 
ance. 

Upon  the  construction  to  be  given  to  the  1st  and  2d  sec- 
tions of  the  statute  of  1881,  and  to  the  1st  section  of  the 
statute  of  188G,  depends  the  decision  of  the  case  before  us. 
By  the  defendant  in  error  it  is  insisted  that,  by  the  sections  of 
the  act  of  1881  above  cited,  stages  or  stage-coaches,  transport- 
ing the  mail  of  the  United  States,  are  wholly  exempted  by 
compact  from  the  payment  of  tolls,  although  the  msuls  may 
*1841  ^^^^^^^^  ^^^  ^  small  portion  of  their  lading;  and 
-I  *those  vehicles  may  be  at  the  same  time  freighted  for 
the  exclusive  profit  of  the  mail  contractors,  with  any  number 
of  passengers,  or  with  any  quantity  of  baggage  or  goods, 
which  can  be  transported  in  them,  consistently  with  the  traniH 

Jortation  of  the  mail ;  and  that  the  Ist  section  of  the  act  of 
886,  which  declares  that  ^'  in  all  cases  of  wagons,  carritu^ 
stages,  or  other  modes  of  conveyance,  carrying  the  United 
States  mail,  with  passengers  or  goods,  such  wagon,  stage,  or 
other  mode  of  conveyance,  shall  pay  half-toll  upon  such  mode 
of  conveyance,"  is  a  violation  of  the  compact.  Let  us  pause 
here,  and  inquire  what  was  the  natural  and  probable  purpose 
of  the  exemption  contained  in  the  act  of  l881  ?  Was  that 
exemption  designed  as  a  privilege  or  facility  to  the  govern- 
ment, or  as  a  donation  for  private  and  individual  advantage? 
Common  sense  would  seem  to  dictate  the  reply,  that  the 
former  only  was  intended  by  the  law ;  and  even  if  the  privi- 
lege or  facility  to  the  government  could  be  best  secured  by 
associating  it  with  individual  profit,  certainly  that  privilege  or 
facility  could,  on  no  principle  of  reason  or  fairness,  be  so 
sunk,  so  lost  siffht  of,  so  entirely  perverted,  as  to  make  it  a 
mean  chiefiy  of  imposition  and  gain  on  the  part  of  indi- 
viduals, and  the  cause  of  positive  and  serious  public  detri- 
ment ;  and  such  must  be  the  result  of  the  practice  contended 
for  by  the  defendants  in  error,  as  it  would  tend  to  impede  the 
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celerity  of  transportation,  and  to  destroy  the  road  itself,  by 
^withholding  the  natural  and  proper  fund  for  its  maintenance. 
Passing  then  from  what  is  believed  to  be  the  natural  design  of 
these  enactments,  let  their  terms  and  language  be  considered. 
By  those  of  the  2d  section  of  the  law  of  1831,  every  stage  or 
wagon  is  made  expressly  liable  to  toll,  without  regard  to  the 
subjects  it  might  transport,  and  without  regard  to  the  owner- 
ship of  the  vehicle  itself.  The  terms  of  the  law  are  uni- 
versal; they  comprehend  all  stages  and  all  wagons;  they 
would  necessarily,  therefore,  embrace  stages  and  wagons  of 
the  United  States,  or  the  like  vehicles  of  others  carrying  the 
property  of  the  United  States  or  of  private  persons.  If, 
then,  either  the  vehicles  of  the  United  States,  or  of  others 
carrying  the  property  of  the  United  States,  have  been  with- 
drawn from  the  operation  of  the  act  of  1881,  this  can  have 
been  done  only  by  force  of  the  8d  proviso  of  the  2d  section  of 
that  act.  The  proviso  referred  to  declares  that  no  toll  shall; 
^^be  collected  for  the  passage  of  any  wa^on  or  carriage  laden; 
with  the  property  of  the  united  States, '  &c.,  &c.  Can  this- 
proviso  be  understood  as  exempting  stages,  whether  belonging 
to  the  government  or  to  individuals,  which  were  intended  pur- 
posely to  carry  the  mail?  It  is  not  deemed  necessary,  in 
interpreting  this  proviso,  to  discuss  the  question,  whether  the 
United  States  have  a  property  in  mails  which  they  carry. 
It  may  be  admitted  that  the  United  States  and  all  their  con- 
tractors have  in  the  mails  that  property  which  vests  by  law  in 
all  common  carriers ;  it  may  be  admitted  that  the  United  States 
have  an  interest  in  the  mails  even  beyond  this.  These  r#-i  og 
admissions  do  not  vary  the  real  inquiry  here,  *which  is,  ^ 
whether  by  this  proviso  the  mails  of  the  United  States,  or  the 
carriages  transporting  them,  were  intended  to  be  exempted 
li-ora  tolls  ^  This  law,  like  every  other  instrument,  should  be 
interpreted  according  to  the  common  and  received  accepta- 
tion of  its  words;  and  artificial  or  technical  significations 
of  words  or  phrases  should  not  be  resorted  to,  except  when 
unavoidable,  to  give  a  sensible  meaning  to  the  instrument 
interpreted;  or  when  they  may  be  considered  as  coming 
obviously  within  the  understanding  and  contemplation  of  the 
parties.  According  to  this  rule  of  interpretation,  what  would 
be  commonly  understood  by  "the  property  of  the  United 
States,"  or  by  the  phrase  "  wagons  and  carriages  laden  with 
the  property  of  the  United  States  ?  "  Would  common  intend- 
ment apply  those  terms  to  the  mail  of  the  United  States,  or  to 
vehicles  carrying  that  mail?  The  term  "mail"  is  perhaps 
universally  comprehended  as  being  that  over  which  the  gov- 
ernment has  the  management  for  the  purposes  of  conveyance 
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and  distribution ;  and  it  would  strike  the  common  understand- 
ing as  something  singular,  to  be  told  that  the  money  or  letters 
belonging  to  the  citizen,  and  for  the  transportation  of  which 
he  pays,  was  not  his  property,  but  was  the  property  of  the 
United  States.  The  term  "mail,"  then,  having  a  meaning 
clearly  defined  and  universally  understood,  it  is  conclusive  to 
my  mind,  that  in  a  provision  designed  to  exempt  that  mail,  or 
the  vehicle  for  its  transportation,  the  general  and.  equivocal 
term  "property"  would  not  have  been  selected,  but  the 
terms  "mail,"  and  "stages  carrying  the  mail" — terms  familiar 
to  all — would  have  been  expressly  introduced. 

Farther  illustration  of  the  language  and  objects  of  the  legis- 
lature of  Pennsylvania  may  be  derived  from  the  circumstance, 
that,  in  the  law  of  1881,  they  couple  the  phrase  "  property  of 
the  United  States  "  with  "  property  of  the  states."  The  same 
language  is  used  in  reference  to  both ;  they  are  both  comprised 
in  the  same  sentence;  the  same  exemption  is  extended  to 
both.  Now  the  states  have  no  mails  to  be  transported.  It 
then  can  by  no  means  follow,  either  by  necessary  or  even  plaus- 
ible interpretation,  that  by  "property  of  the  United  States  " 
was  meant  the  "  mails  of  the  United  States,"  any  more  than 
by  "property  of  the  states"  was  meant  the  "mails"  of 
those  states ;  on  the  contrary,  it  seems  far  more  reasonable 
that  the  legislature  designed  to  make  no  distinction  with 
regard  to  either,  but  intended  that  the  term  "  property  "  should 
have  the  same  signification  in  reference  both  to  the  state  and 
federal  governments. 

In  the  acceptation  of  the  term  "  property,"  insisted  on  for 
the  defendants  in  error,  the  mails  committed  to  the  contractor 
are  the  property  of  that  contractor  also.  Yet  it  would  hardly 
have  been  contended  that  in  a  provision  for  exempting  the 
"property"  of  a  mail  contractor  from  tolls,  either  a  vehicle 
belonging  to  the  United  States,  and  in  the  use  of  such  a  con- 
tractor, or  the  mail  which  he  carried  in  it,  would  be  so  consid- 
ered as  his  property  as  to  bring  them  within  that  exemption  ; 
♦1861  y®*  ®"  ^®  conclusion  to  which  the  interpretation 
J  contended  *for  by  the  defendants  would  inevitably 
lead.  That  construction  I  deem  to  be  forced  and  artificial, 
and  not  the  legitimate  interpretation  of  the  statute,  especially 
when  I  consider  that  there  are  various  other  subjects  of  prop- 
erty belonging  to  the  United  States,  and  belonging  to  them 
absolutelv  and  conclusively,  which  from  their  variety  could 
not  well  be  specifically  enumerated,  and  which,  at  some  period 
or  other,  it  might  become  convenient  to  the  government  and 
beneficial  to  the  country  to  transport  upon  this  road.  But  if, 
by  any  interpretation,  the  words  **  wagon  or  carriage  laden 
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with  the  property  of  the  United  States,"  can  be  made  to 
embrace  stages  carrying  the  mail,  and  employed  purposely  for 
that  service,  they  surely  cannot,  by  the  most  forced  construc- 
tion, be  made  to  embrace  stages  laden  with  every  thing  else, 
by  comparison,  except  the  mail  of  the  United  States,  and  in 
which  the  mail  was  a  mere  pretext  for  the  transportation  of 
passengers  and  merchandize,  or  property  of  every  description 
and  to  any  amount,  free  of  toll.  They  must  at  all  events  be 
laden  with  the  mail.  The  term  laden  cannot  be  taken  here  as 
a  mere  expletive,  nor  should  it  be  wrested  from  its  natural 
import — ^be  made  identical  in  signification  with  the  terms 
"  carrying  "  or  "  transporting."  Such  a  departure  would  again 
be  a  violation  of  common  intendment,  and  should  not  be 
resorted  to ;  and  the  abuses  just  shown,  which  such  a  depart- 
ure would  let  in  and  protect,  furnish  another  and  most  cogent 
reason  why  the  common  acceptation  of  the  phrase,  ^'property 
of  the  United  States,"  should  be  adhered  to.  Fairness  and 
equality  with  respect  to  all  carriers  and  travellers  upon  this 
road  and  justice  to  the  state  which  has  undertaken  to  keep  it 
in  repair  from  the  tolls  collectible  upon  it,  require  this  adher- 
ence. 

If  the  interpretation  here  given  of  the  act  of  1881  be  cor- 
rect, then  admitting  that  act  to  be  a  compact  between  Penn- 
sylvania and  the  United  States,  the  former  has,  by  the  1st 
section  of  the  act  of  1886,  infracted  no  stipulation  in  that 
compact.  Pennsylvania  never  did,  according  to  my  under- 
standing of  her  law  of  1881,  agree  to  the  exemption  from  tolls 
for  stages,  wagons,  or  vehicles  of  any  kind,  intended  for  car- 
rying uie  mails  of  the  United  States.  These  stood  upon  the 
like  footing  with  other  carriages.  If  this  be  true,  then  by  the 
act  of  1886,  in  which  she  has  subjected  to  half-tolls  only, 
stages,  wagons,  &c.,  carrying  the  mails,  and  at  the  same  time 
transporting  passengers  or  goods,  so  far  from  violating  her 
compact,  or  inflicting  a  wrong  upon  the  government  or  upon 
mail  contractors,  that  state  has  extended  to  them  a  privilege 
and  an  advantage  which,  under  the  8d  proviso  of  the  act  of 
1881,  they  did  not  possess.  My  opinion  is,  that  the  plaintiff 
in  the  court  below  had  an  undoubted  right  of  recovery. 
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*Le8sbb  of  Angelica  Cboghan  bt  al.,  PuuNTorr,  tr. 

John  Nelson,  Defendant. 

In  making  an  entrr  of  land,  where  mlBtakea  occur  which  are  occasioned  l>y 
the  imiwactlcability  of  ascertaining  the  relative  positions  of  the  objects 
called  tor,  the  court  will  correct  those  mlstalreH  so  as  to  carry  out  the  inten- 
tions of  the  locator. 

This  case  came  up  on  a  certificate  of  division  in  opinion 
between  the  judges  of  the  court  below.  It  was  an  eject- 
ment brought  in  the  Circuit  Court  of  the  United  States  for 
the  district  of  Kentucky. 

The  case  was  this : 

On  the  16th  of  August,  1784,  William  Croghan,  under 
whom  the  plaintiff  claimed  title,  made  the  following  entiy : 
^*  William  Croghan,  assignee,  enters  1000  acres  of  Isuid,  part 
of  a  military  warrant,  m.  2028,  beginning  at  a  fork  of  May- 
field  creek,  about  two  miles  by  water  above  Fort  Jefferson, 
where  a  branch,  occasioned  by  the  high  waters  firom  the  Mis- 
sissippi, runs  out  of  said  creek,  and  at  high  water  empties  into 
the  river  at  the  upper  end  of  the  iron  banks;  from  said  begin- 
ning 600  poles,  wnen  reduced  to  a  straight  line;  and  then  off 
from  the  branch  towards  [the]  Mississippi  on  a  line  parallel 
to  Mayfield  creek,  until  a  line  from  the  extremity  of  said  line, 
parallel  with  the  first  line,  will  strike  Mayfield  creek,  to 
include  the  quantity." 

On  the  29th  of  November,  1826,  a  patent  was  issued  to 
Croffhan  by  the  governor  of  Kentucky,  which  described  the 
land  as  follows:  '^Beginning  at  a  fork  of  Mayfield  creek,  occa- 
sioned by  high  water  from  the  Mississippi  river,  and  which 
creek  or  bayou  empties  into  the  Mississippi  at  the  upper  end 
of  the  iron  banks,  on  a  walnut,  sweet  gum,  and  ash  standing 
on  the  west  bank  of  the  creek;  running  thence  down  the 
bf^ou  or  branch  aforesaid  with  the  meanders  thereof^  S.  18^ 
W.  184  poles,  S.  86*^  W.  200  poles,  S.  48^  W.  72  poles,  S.  18^ 
W.  14  poles,  S.  18*^  W.  64  poles,  S.  80^  W.  120  poles ;  thence 
S.  110  poles,  to  two  ash  trees,  a  hackberry,  and  red  bud  on 
the  west  bank  of  the  bayou ;  thence  N.  To""  W.  206  poles,  to 
an  elm,  a  sycamore,  and  box  elder  on  the  bank  of  the  MissiB- 
sippi  river;  thence  up  the  same,  with  its  meanders,  and  bind- 
ing on  it  at  low  water-mark,  N.,  &c.,  &c.,  to  a  walnut  and  two 
cotton  wood  trees  at  the  mouth  of  Mayfield  creek;  thence  up 
the  creek,  with  the  several  meanders  thereof,  and  binding  on 
the  same  at  low  water-mark,  &c.,  &c.,  to  the  beginning." 

In  1830,  Nelson  took  out  a  patent  for  the  fractional  north- 
west quarter  of  section  82,  &c.,  containing  103  acres^ 
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The  whole  dispate  being  one  of  location,  it  is  impossible  to 
understand  the  opinion  of  the  court  without  a  map  or  diagram. 


*A,  B,  C,  D,  is  the  sunrey  made  for  Croghan.    A  r«i  go 
being  the  beginning  station,  and  P  the  mouth  of  May-  ^ 
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field  creek.  The  defendant  contended  that  the  plaintiff's  line 
*1891  ^^^^^  ^^^  ^^™  B  to  E,  and  from  E  to  D,  in  which  case 
-■  it  is  manifest  that  it  would  not  include  *the  land  granted 
to  Nelson,  the  line  B  E  being  parallel  to  a  line  drawn  from  A 
toD. 

Upon  the  trial,  the  counsel  for  the  defendants  asked  the 
court  to  instruct  the  jury,  that  ^^  if  they  believed  from  the  evi- 
dence that  the  course  of  Mayfield  creek,  from  A  to  D,  is 
correctly  laid  down,  then  the  une  from  B  towards  the  Missis- 
sippi river  should  be  run  parallel  to  that  to  conform  to  the 
entoy ;  and  if^  in  running  uiat  parallel  line,  they  shall  believe 
from  the  evidence  that  the  improvement  of  the  defendants  is 
left  out,  they  ought  to  find  for  the  defendants.  But  the  court 
were  divided  in  opinion  on  the  point,  whether  the  second  line 
called  for  in  the  entry  should  run  from  B  to  E,  or  whether  the 
line  from  B  to  C  should  be  taken,  and  recomised  as  the  true 
and  proper  line,  it  being  the  line  on  which  the  patent  was 
founaed.  One  judge  being  of  opinion,  that  for  aU  the  land 
south  and  west  of  a  line  from  B  to  E  the  patent  was  void,  and 
the  other  judge  beino^  of  a  contrary  opinion. 

Upon  this  point,  me  case  came  up. 

It  was  ar^ed  by  Mr.  Underwood  for  Croghan's  heirs,  who 
contended  uiat  the  entry  was  ^^  precise  enough  for  others  to 
locate  other  warrants  with  certainty  on  the  adjacent  residuum," 
as  required  by  the  act  of  1779.  The  fork  of  the  creek  being 
found,  it  would  be  easy  for  a  subsequent  locator  to  run  the 
line  to  B.  Arrived  there,  and  desiring  to  locate  the  ^*  adjacent 
residuum  "  below,  I  think  he  has  the  means  of  knowing  and 
ascertaining  ^^ precisely  "  the  course  which  Croghan's  line  from 
B  towards  the  Mississippi  must  pursue,  and  the  distance  in 
that  direction. 

Entries  for  land  are  addressed  to  the  common  good  sense  of 
those  enraged  in  appropriating  the  vacant  domain,  and  are  tp    • 
be  ^*  special  and  precise,    so  that  subsequent  locators  shall  not 
be  deceived  or  deluded  to  their  injury. 

An  entry  is  to  be  understood  and  taken  as  it  would  have 
been  understood  on  the  day  it  was  made.  See  1  Bibb.  (Kyw), 
85,  84;  2  Id.,  105 ;  Hard.  (Ky.),  287. 

Rectangular  figpire  is  not  to  be  departed  from  without  a 
strong  indication  of  a  contrary  intent.  2  Bibb.  (Ky.),  120 ; 
see  also  cases  referred  to  under  the  29th  rule,  in  the  index  to 
8  Bibb.  (Ky.),  under  the  head  JEntrie$. 

A  locator  is  not  bound  to  give  the  best  possible  description, 
but  it  should  be  certain  to  a  common  intent,  and  not  mislead- 
ing.   2  Bibb.  (Ky.),  144 ;  1  Id.,  78,  64, 
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With  these  rules  in  the  mind  of  a  subsequent  locator,  wish- 
ing to  ascertain  the  exact  position  of  Croghan's  1000  acies, 
and  with  the  entry  before  him,  let  us  examine  how  he  would 
proceed  and  reason  upon  the  subject.  He  could  not  know  the 
exact  position  of  the  Unes  without  making  a  survey  of  the 
entry ;  but  that  is  equally  true  in  respect  to  every  entry,  r» jg^ 
no  matter  how  special.  He  would  know  *that  tne  ■■ 
natural  objects  called  for  were  to  constitute  boundaries  of  the 
survey,  when  made.  Thus,  a  subsequent  locator  would  know, 
by  inspecting  the  entry,  that  the  branch  down  towards  the 
iron  banks  from  the  fork  of  the  creek  at  A,  upon  the  plat,  to  a 

Eoint  500  poles,  when  reduced  to  a  straight  line,  nrom  the 
eginning,  constituted  part  of  the  boundary.  He  would  also 
know  that  Mayfield  creek,  from  the  fork  at  A  down  towards  its 
mouth,  constituted  another  portion  of  the  boundary.  With  this 
knowledge,  he  would  find  no  difficulty  in  locating  the  adjacent 
residuum,  lying  eastwardly  of  the  branch  and  the  creek,  with- 
out interfering  with  Croghan's  entry.  Conceding  that  a  sub- 
sequent locator  would  be  ignorant  of  the  true  course  of  the 
line  from  B  upon  the  plat  towards  the  Mississippi  river,  until 
a  survey  was  actually  made,  still,  if  he  desired  to  enter  the 
land  west  of  the  branch  below  Croghan's  entry,  and  adioining 
Croghan's  tract,  he  could  have  done  so  with  perfect  safety  by 
calling  to  adjoin  Croghan,  without  givinfi^  the  course.  If  a 
subsequent  locator  wished  to  enter  land  oelow  the  mouth  of 
Mayfield  creek,  lying  between  the  river  and  Croghan's  entry, 
supposing  there  mignt  be  land  thus  situated  not  covered  by 
(!!roghan's  entry,  he  would  find  no  difficulty  in  making  such  an 
entry  without  interfering  with  Croghan,  bv  calling  to  bind  on 
Croghan  and  the  river.  Thus  it  is  manifest,  that  the  '^  adja- 
cent residuum,"  in  the  language  of  the  act  of  1779,  all  around 
Croghan's  entry,  might  have  been  appropriated  by  a  subsequent 
locator,  without  interfering  with  Croghan's  entry.  I  therefore 
insist,  it  is  ^'  certain  to  a  common  intent,  and  not  misleading," 
in  the  judicial  language  of  the  Appellate  Court  of  Kentucky. 
A  better  description  than  that  given  will  therefore  not  be 
required. 

.Mr.  Underwood  then  proceeded  to  argue,  that  the  line  from 
B  should  run,  not  parallel  with  that  pait  of  the  creek  betweien 
A  and  the  mouth  of  it,  but  parallel  with  the  general  course  of 
the  stream,  including  the  part  above  A,  because  this  would 
include  only  835  acres,  and  the  locator's  intention  was  to 
enter  1000. 

He  then  referred  to  a  number  of  Kentucky  oases  to  show, 
that  the  intention  of  the  locator  must  be  carried  out,  &c.,  &o. 
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Mr.  Justice  MoKINLE Y  delivered  the  opinion  of  the  eourt. 

This  is  a  case  certified  to  this  court  from  the  Circuit  Court 
for  the  district  of  Kentucky. 

The  plaintiff  brought  an  action  of  ejectment,  in  that  court, 
against  the  defendants ;  and  to  support  their  action,  they  read 
to  the  jury  a  patent  for  1000  acres  of  land,  granted  by  the 
state  of  Kentucky  to  Charles  Croghan,  bearing  date  the  29th 
of  November,  1826,  and  proved  title  in  themselves  by  the  will 
of  the  said  Charles  Croghan.  The  plat  marked  A  was  shown 
to  the  jury ;  and  the  surveyor  proved,  that  the  fork  of  Mayfield 
creek,  at  the  letter  A,  was  correctlv  laid  down;  that  five 
hundred  poles,  on  a  straight  line,  on  the  branch  leading  from 
*1911  ^^T^^^d  creek,  would  extend  the  line  to  letter  B,  on 
-I  *the  plat,  where  one  of  the  patent-comers  was  found ; 
and  that  the  plat  truly  represented  the  land  granted  by  the 
patent. 

The  defendant  then  read  the  following  entry  of  William 
Croghan,  assignee,  for  1000  acres,  dated  16th  of  August,  1784, 
on  which  the  patent  is  founded,  to  wit :  "  William  Croghan, 
assignee,  enters  1000  acres  of  land,  part  of  a  military  warrant, 
No.  2023,  beginning  at  a  fork  of  Mayfield  creek,  about  two 
miles  by  water  above  Fort  Jefferson,  where  a  branch,  occa- 
sioned by  the  high  waters  from  the  Mississippi,  runs  out  of 
«aid  creek,  and  at  high  water  empties  into  the  river  at  the 
upper  end  of  the  iron-banks ;  from  said  beginning  500  poles, 
when  reduced  to  a  straight  line ;  and  then  off  from  the  branch 
towards  the  Mississippi,  on  a  line  parallel  to  Mayfield  creek, 
until  a  line  from  the  extremity  of  said  line,  parallel  with  the 
first  line,  will  strike  Mayfield  creek,  to  include  the  quantity.** 
The  defendants  then  offered  in  evidence  a  patent  from  the 
state  of  Kentucky  to  Hugh  Nelson,  for  103  acres  of  land, 
bearing  date  the  17th  of  December,  1830 ;  and  proved  by  the 
surveyor,  that  the  beginning  of  the  entry  was  at  A,  on  the 
plat,  and  that  the  end  of  the  first  line  was  at  B,  and  if  a  line 
were  run  from  B  towards  the  Mississippi  river,  in  a  direction 
parallel  with  the  general  course  of  Mayfield  creek,  for  twelve 
miles  above  the  fork  at  A,  it  would  be  the  red  line  extending 
from  the  letter  B  to  the  Mississippi  river  at  F.  It  was  also 
proved,  if  a  line  were  run  from  the  corner  at  B  parallel  with 
Mayfield  creek,  below  the  fork,  to  the  letter  D,  at  the  mouth 
of  the  creek,  it  would  run  from  B  to  £,  and  leave  out  the 
land  claimed  by  the  defendants.  The  surveyor  also  proved, 
that  the  various  lines  on  the  plat  were  correctly  laid  down  from 
actual  survey . 

'^  The  counsel  for  the  defendants  then  prayed  the  court  to 
instruct  the  jury,  if  they  believe,  from  the  evidence,  that  the  . 
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oonise  of  Mayfield  creek  from  A  to  D  is  correctly  laid  down, 
then  a  line  from  B  towards  the  Mississippi  river  should  be  run 
parallel  to  that  line,  to  conform  to  the  entry ;  and  if,  in  run- 
ning that  parallel  line,  they  shall  believe,  from  the  evidence, 
that  the  improvement  of  the  defendants  is  left  out,  they  ought 
to  find  for  the  defendants.  But  the  court  were  divided  in 
opinion  on  the  point,  whether  the  second  line  called  for  in  the 
entry  should  run  from  B  to  E,  or,  whether  the  line  from  B .  to 
C  should  be  taken  and  recognized  as  the  true  and  proper  line, 
it  bein^  the  line  on  which  the  patent  was  founded.  One  of 
the  judges  being  of  the  opinion,  that  for  all  the  land  south 
and  west  of  a  line  from  B  to  E  the  patent  was  void ;  and  the 
other  judge  being  of  a  contrary  opinion.  They  were  also 
divided  in  opinion,  for  the  foregoing  reasons,  whether  the 
foregoing  instructions  ought  to  be  given  or  refused." 

By  a  statute  of  Kentucky,  passed  the  26th  of  December, 
1820,  it  is  required,  that  all  surveys  thereafter  to  be  made  on 
entries  west  of  Tennessee  river  should  be  run  according  to  the 
calls  of  the  entry.  And  ^'  to  enable  the  register  to  ascertain 
whether  the  survey  is  made  according  to  entry,  a  copy  r^^^no 
of  the  entry  shall  be  returned  to  the  register's  •of&oe,  '■ 
with  the  plat  and  certificate  of  survey;  and  any  patent  issuing 
on  a  survey  made  contrary  to  the  location  shall  be  void  to  all 
intents  and  purposes,  so  far  as  the  same  may  be  different  and 
variant  from  the  location."  The  survey  in  this  case  was  made 
on  the  5th  day  of  November,  1825 ;  and  the  patent  under 
which  the  defendants  claim,  dated  the  17th  day  of  December, 
1880,  was  granted  for  land  sold  by  the  state  subsequent  to  the 
date  of  the  patent  under  which  the  plaintiffs  claim  title,  and 
which  covers  part  of  the  land  claimed  by  the  defendants.  This 
brings  in  question  the  legality  of  the  survey,  and  the  con- 
struction of  the  entry  on  which  it  was  made,  and  leads  to  an 
examination  of  the  points  certified  for  our  determination. 

But  before  we  enter  on  that  duty  it  will  be  proper  to  con- 
sider the  circumstances  in  which  the  locator  was  placed  when 
he  made  the  entry.  It  was  proved  in  the  Circuit  Court,  that 
along  this  branch  there  was  a  very  dense  cane-brake,  and  the 
greater  part  of  the  land  covered  by  the  patent  is  still  a  dense 
cane-braKe.  It  was  also  proved,  that  a  line  run  parallel  with 
the  general  course  of  Mayfield  creek,  for  twelve  miles  above 
the  Fork,  and  crossing  the  branch,  at  the  termination  of  the 
500  poles,  from  A  to  B,  on  the  plat,  would  strike  the  Missis- 
sippi river  at  F,  on  the  plat,  a  considerable  distance  below  the 
comer  called  for  in  the  patent  at  the  letter  C.  And  it  appears 
by  the  plat  that  the  creek  continues  to  run  nearly  the  same 
course  for  800  or  400  yards  below  the  fork,  and  then  runs 
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north  of  northwest  for  about  800  poles.  Now  we  have  a  right 
to  infer,  from  the  facts  proved,  that  all  the  land  included  in 
Croghan's  patent,  and  all  the  river  bottom  above  Mayfield 
creek,  at  the  date  of  the  entry,  was  a  dense  cane-brake ;  be- 
cause, if  an  object,  permanent  in  its  nature,  is  proved  to  exist 
at  the  time  of  the  trial,  it  is  fair  to  infer  that  it  existed  at  the 
time  the  entry  was  made.  Crochet  v.  Qreenup^  4  Bibb  (Ky.), 
158.  The  history  and  topography  of  the  great  valley  of  the 
Mississippi  proves  satisfactorily,  that  where  there  is  a  cane- 
brake  now  there  was  one  sixty  years  ago;  and  this  fairly 
induces  the  belief  that  the  cane  upon  the  rich  and  alluvion 
lands  is  coeval  with  the  oldest  trees  of  the  forest.  As  the 
locator  had  the  means  of  ascertaining  the  course  of  Mayfield 
creek  above  the  fork,  where  it  ran  across  the  high  lands,  and 
where  there  was  no  cane,  it  is  reasonable  to  suppose,  from  the 
calls  of  the  entry,  that  he  believed  that  Mayfield  creek,  below 
the  fork,  ran  nearly  at  right  angles  to  the  branch  in  its  gene- 
ral course  to  the  river.  And  he  had  a  right,  from  the  circum- 
stances, also  to  believe,  that  the  distance  from  tiie  fork  of  the 
creek  to  the  river  was  about  two  miles,  when  in  fact  it  was 
less  than  one  mile. 

It  is  obvious  from  these  circumstances,  and  the  calls  of  the 
entry,  that  the  locator  believed  the  survey  to  be  made  upon  it 
would  approach  as  near  to  a  parallelogram  as  the  irregularity 
•1981  *^®  *^^  natural  boundaries  would  permit.  We  are 
-I  led  to  the  conclusion,  •therefore,  that  these  mistakes 
were  all  occasioned  by  the  impracticability  of  ascertaining  the 
relative  positions  of  the  objects  called  for,  and  the  courses  and 
distances  of  the  lines  necessary  to  include  the  quantity  of  land 
specified  in  the  entry.  But  mistakes  of  this  character  have 
been  corrected,  as  far  as  practicable,  by  the  courts  of  Ken- 
tucky, in  giving  construction  to  entries,  and  particularly  in 
two  recent  cases  like  this  between  military  claims  and  pur- 
chases from  the  state.  Ray%  v.  Woods^  and  Daniel^  ^c.  v.  Alli- 
«<m,  2  B.  Mon.  (Ky.),  224.  Keeping  these  mistakes  in  view, 
we  will  proceed  to  give  construction  to  the  entry.  The  call 
to  run  from  the  termination  of  the  base  line  at  6,  500  poles 
from  the  fork  of  the  creek  at  A,  and  off  from  the  branch 
towards  the  Mississippi  on  a  line  parallel  to  Mayfield  creek, 
until  a  line  from  the  extremity  of  said  line,  parallel  with  the 
first  line,  will  strike  Mayfield  creek ;  to  include  the  quantity, 
presupposes  that  a  line  from  the  termination  of  the  base  line 
on  the  branch,  parallel  with  Mayfield  creek,  to  include  the 
quantity,  would  terminate  before  it  reached  the  river,  other- 
wise the  locator  would  have  called  to  run  to  the  river.  But  it 
was  found,  when  they  made  the  survey,  that  the  whole  area, 
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bounded  by  the  branch,  from  the  termination  of  the  600  poles, 
Mayfield  creek  to  its  mouth,  and  the  Mississippi  river,  down 
to  the  letter  E,  the  point  where  a  line  running  from  the  ter- 
mination of  the  base  line,  parallel  to  Mayfield  creek,  strikes 
the  river,  would  include  but  887  acres,  and  when  reduced  to 
straight  lines,  would  present  a  rhomboidal  figure,  with  two 
extremely  acute,  and  two  extremely  obtuse  angles,  instead  of 
the  figure  which  must  have  been  in  the  mind  of  the  locator 
when  he  made  the  entry.  We  might,  therefore,  upon  the  au- 
thority of  the  cases  referred  to  in  2  B.  Mon.,  sustain  the  sur- 
vey on  the  ground  of  the  mistakes  of  the  locator,  evidently 
made  under  the  influence  of  causes  well  calculated  to  mislead 
him.  But  there,  are  other  reasons  and  other  authorities  upon 
which  this  entry  and  survey  may  be  sustained.  It  is  a  well 
settled  rule  of  construction,  that  where  there  are  calls  in  an 
entry  repugnant  to  each  other,  those  which  are  inconsistent 
with  the  main  intention  of  the  locator,  manifested  by  the 
words  of  the  entry,  shall  be  rejected  to  give  efiCect  to  the 
entry.  For  Example,  distance  shall  prevail  over  course,  where 
it  appears  by  other  calls  in  the  entry  the  course  has  been  mis- 
taken. Smith  V.  Harrow  and  others^  1  Bibb  (Ky.),  104.  A 
call  to  include  a  natural  object  will  prevail  over  a  mistaken 
distance  called  for  to  reach  the  object.  Preeble  v.  Vanhoazer^ 
2  Bibb  (Ky.),  118 ;  Mclver  v.  Widker  and  another^  9  Cranoh, 
173.  Testing  the  entry  by  these  rules,  has  it  been  properly 
surveyed  ? 

Three  of  the  lines  are  natural  and  permanent  boundaries, 
except  the  line  on  the  river,  which  maybe  extended  in  length; 
the  fourth  is  artificial  and  movable.  It  has  been  already  shown 
that  a  line  from  the  termination  of  the  line  on  the  branch,  at 
B,  to  the  river  at  E,  and  thence  up  the  river  to  the  r«-i  04 
mouth  of  Mayfield  creek,  will  not  *include  the  quan-  '- 
tity  of  land  called  for  in  the  entry.  If  it  is  practicable,  by  a 
reasonable  construction  of  the  entry,  to  rive  the  whole  quan- 
tity of  land  called  for,  it  is  the  duty  of  the  court  to  give  such 
construction.  The  mistakes  referred  to  have  defeated  the 
intentions  of  the  locator,  no  doubt,  as  to  the  figure  of  the 
survey ;  but,  like  all  prudent  locators,  he  provided,  as  far  as 
he  could,  against  the  influence  of  such  mistakes,  by  requiring 
that  the  two  last  lines  of  the  survey  should  be  so  run  as  to 
include  the  quantity  of  land  called  for  in  the  entry.  To  these 
two  lines  he  gave  course,  but  gave  no  specific  distance  to 
either,  that  they  might  be  run  long  enough  to  include  the 
quantity.  The  first  of  these  lines  was  to  run  from  the  termi- 
nation of  the  base  line  at  B,  ^^  off  from  the  branch  towards 
the  Mississippi,  on  a  line  parallel  to  Mayfield  creek,"  but  no 
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specific  distance  is  given,  nor  is  any  natural  object  called  for 
as  the  termination  of  this  line.  Its  termination  was  to  be 
governed,  therefore,  by  the  relative  positions  of  the  objects 
previously  called  for,  and  the  actual  distance  of  the  line,  on 
the  branch,  from  the  river,  and  by  the  necessary  course  and 
distance  that  the  first  and  second  of  these  two  lines  should 
run  to  include  the  quantity ;  and  therefore  he  continues  the 
call  by  saying,  ^^  until  a  line  parallel  to  the  first  (the  base  line) 
will  strike  Mayfield  creek,  to  include  the  quantity."  The 
word  ^*  until,"  in  grammatical  construction,  modifies  and  quali- 
fies the  words  used  to  give  course  and  distance,  and,  in  legal 
construction,  the  call  for  course  must  yield  to  the  call  for 
quantity,  the  latter  being  the  most  important, call  in  the  entry. 

The  great  and  leading  object  of  every  entry  is  to  obtain  the 
quantity  of  land  specined  in  it ;  every  other  call,  therefore, 
must  be  regarded  as  intended  to  effect  this  principal  object, 
and  as  subordinate  thereto.  The  call,  to  run  a  line  parallel 
with  the  first,  or  base  line,  is,  therefore,  repugnant  to  the  call 
to  include  the  quantity,  and  must  be  rejected.  Because,  if 
this  line  had  been  run  parallel  with  the  base  Une,  the  quantity 
of  land  would  not .  have  been  included.  And  for  the  same 
reason  the  words  '^  on  a  line  parallel  to  Mayfield  creek  "  must 
be  rejected,  they  being,  also,  repugnant  to  the  call  to  include 
the  quantity.  The  survey,  has,  therefore,  in  our  opinion,  been 
made  in  conformity  with  the  entiy,  by  running  from  the  mouth 
of  Mayfield  creek,  down  the  river,  to  the  corner  at  C,  that 
being  the  distance  required  to  include  the  quantity ;  and  the 
line  from  B,  another  corner,  has  been  properly  run  to  C,  that 
being  the  course  and  distance  necessary  to  close  the  survey 
and  to  include  the  quantity  of  land  called  for  in  the  entiy. 
It  is  the  opinion  of  t];ii8  court,  therefore,  that  the  Circuit 
Court  ought  to  have  refused  the  instruction  prayed  for  by  the 
defendant's  counsel. 

It  is  ordered,  that  it  be  certified  to  the  Circuit  Court,  that 
the  line  from  B  to  C  ^'  should  be  taken  and  recognised  as  the 
true  and  proper  line,"  and  that  the  instructions  prayed  by  the 
defendant's  counsel  ought  to  be  refused. 

*196]      «  Mr.  Justice  McLE AN. 

^^Croghan,  assignee,  enters  1000  acres  of  land,  part  of  a 
military  warrant,  rfo.  2023,  beginning  at  a  fork  of  Mayfield 
oreek,  about  two  miles  by  water  above  Fort  'Jefferson,  where 
a  branch  occasioned  by  the  high  waters  of  the  Mississippi  runs 
out  of  said  creek,  and  at  high  water  empties  into  the  river,  at 
the  upper  end  of  the  iron-banks;  from  sa^d  beginning,  600 
poleft  when  reduced  to  a  straight  line,  and  then  off  from  the 
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branch  towards  the  Mississippi,  on  a  line  parallel  to  Mayfield 
creek,  until  a  line  from  the  extremity  of  said  line,  parallel 
with  the  first  line,  Will  strike  Mayfield  cree)c  to  include  the 
quantity.'* 

By  a  statute  of  Kentucky  passed  in  1820,  all  entries  on 
military  warrants  west  of  the  Tennessee  river  are  required  to 
be  surveyed  agreeably  to  their  calls ;  and  any  survey  and  patent 
which  shall  cover  more  land  than  the  entry  calls  for,  is  declared 
to  be  void  as  to  such  surplus.  There  can  be  no  objection  to 
the  validity  of  this  law,  as  it  impairs  no  right. 

Under  this  statute,  the  court  were  requested  to  give  a  con- 
struction to  the  entry  in  question.  The  prayer  was,  that  the 
court  should  instruct  the  jury,  "  if  they  believe  from  the  evi- 
dence that  the  course  of  Mayfield  creek,  from  A  to  D,  (the 
letter  A  being  at  the  fork  of  the  creek,  the  beginning  of  the 
entry,  and  the  letter  D  at  the  mouth  of  the  creel,)  is  correctly 
laid  down,  then  the  line  from  B  (the  termination  of  the  first 
line  of  500  poles)  towards  the  Mississippi,  should  run  parallel 
to  that,  or  {in  other  words)  to  Mayfield  creek,  to  conform  to 
the  entry." 

The  only  dispute  is  as  to  the  second  line,  which  is  '^  to  run 
from  the  branch  towards  the  Mississippi,  on  a  line  parallel  to 
Mayfield  creek."  And  this  was  the  instruction  prayed  for, 
and  which  was  rejected  by  the  court.  Had  the  instruction 
been  in  the  very  words  of  the  entry,  there  would  not  have 
been  a  closer  conrormity  with  it. 

The  disputed  line  was  called  for  by  the  entry  ^*to  run 
parallel  to  Mayfield  creek."  Now  one  line  to  be  parallel  to 
another  must  be  equidistant  from  it.  And  that  was  what 
the  instruction  asked.  From  the  words  of  the  call  in  the 
entry,  as  to  this  line,  the  creek  from  the  forks  to  the  mouth 
must  have  been  intended,  as  the  line  designated  could  only  be 
parallel  to  that  part  of  the  creek. 

The  third  line  called  for  in  the  entry  was  to  run  from  the 
termination  of  the  line  parallel  to  Mayfield  creek,  and  *^  par- 
allel with  the  first  line,  so  as  to  strike  Mayfield  creek  to 
include  the  quantity."  As  this  line  strikes  the  creek  at  the 
month,  and  runs  on  the  bank  of  the  Mississippi,  it  cannot  be 
varied  to  include  in  the  survey  the  thousand  acres  called  for 
in  the  entry.  There  is  a  deficiency  of  one  hundred  and 
acres,  which  covers  the  land  in  controversy.  And  the  question 
is,  whether  the  second  lines  called  for  in  the  entry,  to  run 
parallel  with  Mayfield  creek,  can  be  disregarded,  and  r«iQa 
extended  *so  as  to  include  the  lands  of  the  defendants  ^ 
and  the  quantity  called  for  in  the  entry. 

In  my  opinion,  this  can  no  more  be  done  than  the  beginning 
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oalled  for  in  the  entnr  can  be  changed,  or  the  first  line  of  the 
survey.  The  third  line  up  the  Mississippi  was,  by  the  entry, 
*^  to  strike  Mayfield  creek  so  as  to  include  the  quantity." 

It  Lb  admitted  that  Mayfield  creek,  with  its  meanders,  forms 
the  closing  line  of  the  survey.  I  know  of  no  principle  in  the 
land  law  of  Kentucky  which  authorizes  a  court  to  disregard 
the  specific  calls  of  an  entry,  so  as  to  include  the  quantity 
designated.  The  locator  was,  no  doubt,  deceived  as  to  the 
ground  covered  by  his  entry.  The  line  called  to  be  run  so  as 
to  include  the  thousand  acres  being  bounded  by  the  Missis- 
sippi, could  not  be  varied  so  as  to  answer  the  calls  of  the  entry 
for  quantity.  This  was  the  misfortune  of  the  locator  which 
is  chargeable  only  to  himself.  It  is  clear  that  he  cannot  disre- 
gard the  calls  of  the  entry,  on  any  other  line,  so  as  to  include 
the  quantity. 

The  injustice  of  such  a  construction  to  the  defendants,  seems 
to  me  to  be  clear.  Finding  the  claim  of  Croghan's  entry 
designating  in  plain  terms  its  boundaries,  and  knowing  that 
by  the  law  he  was  limited  to  the  calls  of  his  entry,  his  survey 
not  having  been  made,  they  purchased  the  adjacent  residuum. 
And  I  have  no  doubt  that,  by  the  well  established  principles 
of  the  land  law  in  Kentucky,  their  title  is  good ;  and,  there- 
fore, the  instruction  prayed  for  should  be  given. 

In  Bays  V.  DanieU  et  al.^  2  B.  Monr.  (Ky.),  222,  the  court 
say  in  reference  to  this  district  of  country,  where  a  patent  has 
issued,  the  proof  of  a  variance  in  the  survey  from  the  entry, 
so  as  to  make  the  patent  void,  for  the  land  not  included  in  the 
entry,  devolves  on  the  adversary  claimant.  But  they  do  not 
say,  in  that  or  in  any  other  case,  that  where  the  locator  is 
limited  strictly  to  the  calls  of  his  entry,  by  a  subsequent  entry, 
or,  as  in  the  present  case,  by  an  express  statute,  that  the  call 
for  quantity  controls  the  specific  calls  of  the  entry.  There  is 
no  principle  better  settled  in  the  land  law,  than  that  the  calls 
in  a  survey  and  patent  are  not  affected  by  quantity.  If  no 
private  and  paramount  right  be  interfered  with,  whether  the 
survey  and  patent  contain  more  or  less  than  the  quantity  called 
for,  it  is  equally  valid.  An  entry  cannot  call  for  a  greater 
number  of  acres  than  is  authorized  by  the  warrant  on  which 
it  is  made ;  but,  where  the  boundaries  called  for  are  specific, 
and  the  locator  is  limited  strictly  to  the  boundaries  of  his 
entry,  in  making  his  survey,  he  can  no  more  disregard  them 
than  he  can  disregard  the  boundaries  called  for  in  his  patent. 

Palpable  mistakes  in  the  entry,  such  as  a  call  for  east  instead 

of  west,  which  is  apparent  by  other  calls  in  the  entry,  may  be 

corrected.    But  where  there  is  no  mistake  or  uncertainty  in 

the  calls,  to  vary  them  is  to  make  a  new  entry.    This,  I  con- 
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oeiya,  no  oourt  has  *power  to  do.  An  entry,  like  every  other 
instniment  of  writing,  must  be  construed  by  the  words  used. 
And  these  words  can  never  be  extended,  by  construction,  so 
as  to  infringe  upon  subsequent  and  band  fide  entries. 


■<••»» 


John  Taylob,  Jtjkiob,  and  Williah  Blaokbubke  & 
Co.,  Cladcakts  of  cloths  and  kebseymbbbs,  Plain- 
tiffs IN  BBBOB,  V.  ThB  UnITBD  StATES,  DbFENDANTS 
IN  BBBOB. 

It  is  the  ikht  of  an  offloer  of  the  eostoms  to  seise  goods  which  are  suspected 
to  have  oeen  introdnoed  Into  the  coimtry  in  violation  of  the  revenue  laws, 
not  only  in  his  own  district,  hot  also  in  any  other  district  than  his  own.^ 

And  it  is  whoUy  immaterial  who  makes  the  seizore,  or  whether  it  was  imga, 
lariy  made  or  not,  or  whether  the  canse  assigned  oriffinaDy  for  the  seisnre  be 
that  for  wliich  the  condemnation  takes  place,  proVided  the  adjudication  is 
for  a  sufQclent  canse. 

In  the  trial  of  snch  a  case  the  ollloen  of  the  eostoms  who  made  the  seisnre 
are  oonipetent  witnesses. 

A  bill  of  udinff,  entry,  and  owner's  oath  conceniing  other  goods  than  those 
selxed,  may  be  admitted  as  a  link  'n  the  chain  of  OTidence  to  show  a  privity 
between  the  parties  to  commit  a  ftand  upon  the  revenue. 

When  a  witness  on  the  part  of  the  United  States  stated,  that  his  firm  were 
importers  of  doths,  and  was  asked,  npon  a  cross-examination,  to  state  the 
extent  of  their  importations,  to  wHich  he  answered,  "  formerly  we  imported 
large  quantities  of  woolens;  for  three  or  four  years  past  we  have  imported 
but  a  few  packaoes  annuaUy,'*  it  was  a  proper  question  on  the  part  of  the 
United  States,  ^'whether  there  was  any  thing  in  the  state  of  the  market 
which  caused  the  alteration  f  " 

It  was  also  a  proper  Question,  whether  other  soods  than  those  seized  were 
in  the  custom-nouse  at  New  York,  under  drcomstances  froam  which 
might  infer  a  connivance  between  parties  inconsistent  with  fair 

AninvdTce  of  othc/  goods  entered  at  another  port,  but  marked  like  those 
seiaed,  was  also  property  admitted  as  strengthening  the  evidence  of  the  true 
ownership  of  packages  with  this  mark.* 

To  rebut  the  proof  of  a  seneral  usage  of  an  allowance  of  five  per  cent,  for  mea- 
surement, other  invoices  were  properly  Introduced  in  which  there  was  no 
such  aUowance. 

Where  a  witness  was  introduced  to  prove  such  usage,  and  had  verified  his  own 
invoices,  it  was  admissible  to  reaa  a  letter  which  had  been  addressed  to  the 
witness  and  was  annexed  to  one  of  the  invoices. 

Bevenufrjaws,  for  the  prevention  of  fraud,  for  the  suppression  of  a  public 
wrong,  or  to  effect  a  public  good,  are  not,  in  a  strict  sense,  penal  acts, 
although  they  impose  a  penaltv.  But  they  ought  to  be  so  construed  as  most 
effectually  to  accomplish  the  intention  of  the  legislature  In  passing  them, 
instead  of  being  construed  with  great  strictness  in  favor  of  the  defendant.* 

>Ab  to  what  makes  a  prima  fade  'Followsd.    AnytAe  v.  JFIsfca,  88 

case,  see  ren  eases  ^  Qpium,  Deady,  Wall.,880;Xeto<sv.  ira<iier(i,68yt, 

S3, 94.    As  to  burden  of  proof,  see  2%e  617.    CrrsD.    United  BUUm  f,  Lur 

Brig  Bi^y,  3  Curt,  586,  687.  cero^  1  New  Mex.,  440. 

*A]*Pun>,     Fennerstein^M   Cham'  '' Acts  declaring  forfeitures  and  Im- 

pagwe^  8  Wall.,  148,  posing  penalties  for  vioUOion  of  tha 
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Ck>iioea]in«nt  and  nnder-Taliuitioii  of  eoods  «re  gftod  gfounds,  amoncst  otiMffy 
for  a  dedsion  of  the  court,  that  prooahle  cause  of  prosecution  e^ted. 

The  08th  section  of  the  act  of  1799  reaches  cases  where,  by  a  false  and  frauds* 
lent  nBder*yalnation,  less  than  the  a9U>uBt  of  duties  raquired  Wf  law  hm 
been  paid  as  well  as  those  where  no  duties  at  all  have  been  paid«* 

This  case  came  up  by  writ  of  error  from  the  Circuit  Court 
of  the  United  States  for  the  eastern  district  of  Pennsylvania. 
•1Qft1  *^^  ^^  ^^  information  filed  in  the  District  Court  of 
J  the  United  States  for  the  eastern  district  of  Pennsylva- 
nia against  sundry  cases  and  pieces  of  cloths  and  kerseymeres, 
seized  on  land,  as  forfeited.  The  information  contained  thir- 
teen counts. 

The  first  and  second  were  founded  on  the  50th  section  of 
the  act  of  1799,  chan.  128. 

The  third  on  the  68th  section  of  same  act. 

The  fourth  and  fifth  on  the  66th  section  of  same  act. 

The  sixth,  seventh,  and  eighth  on  the  4th  section  of  the  act 
of  28th  May,  1880,  chap.  147. 

The  ninth  on  the  14tiL  section  of  the  act  of  14th  July,  1882, 
chap.  224. 

The  tenth  on  the  same  section  as  fourth  and  fifth. 

The  eleventh  and  twelfth  on  the  same  section  as  sixtht 
seventh,  and  eighth. 

The  thirteenth  on  the  same  section  as  ninth. 

Upon  the  first  and  second  counts  the  jury  found  a  verdict 
for  the  claimants,  and  upon  the  remaining  counts  for  tli* 
United  States.  The  claimants  were  John  Taylor,  jun.,  and 
William  Blackbume  &  Co. 

The  claims  filed  were  as  follows : 

**  John  Taylor,  jun.,  late  of  the  city  of  New  York,  but  now 
absent  from  the  United  States,  by  Edward  Henry  Bradbury, 
his  attorney  in  fact,  comes  and  claims  the  said  goods,  wares, 
and  merchandise,  in  the  said  information  and  libel  mentioned 
as  his  property ;  (subject  to  the  repayment  of  a  certain  advance 
or  loan  of  sixty  thousand  dollars  and  upwards,  thereon  made 
to  him  by  William  Blackbume  &  Co. ;)  and  the  said  John 

revenue  laws  must  be  constraed  so  as  7  Blatchf.,  459,  408 ;  United  8t9ts9  r, 

to  accomplish  the  object  for  which  Myndertt^  Id.,  4S8,  489 :  850  BarreU 

they  are  Intended.    In  the  technical  ^  Molas$e§  t.  Uniied  ataU$f  Chase 

sense,  they  are  not  penal,  but  rather  Dec.,  502,  511 ;  United  8UUe$  r.  90 

remedial— intending  to  effect  a  public  Bales  qf  Rubber  BootSf  8  Ware,  205, 

good  and  prevent  frauds."    Ten  casts  210;  United  States  t,  12fl4tlBagsoj 

cf  OpHm,  Deady,  62, 70.    8ee  UniUd  Sugar,  1  Abb.  (U.  S.h  407,  421,  438 ; 

States  T.  Athens  Armory,  2  Abb.  (U.  United  States  w.  100  Barrels^  SphUs^ 

S.),  129, 187  ;  Ths  Steamer  Missouri,  Id.,  806,  815. 

8  Ben.,  506,  510;  United  States  y.  «See  also  C^fton  y.  United  Biate^f 

WiUetts,   5  Id.,   220,   227;    United  4  How.,  250;  Uniied  States  w.  M^ 

States  V.  d»  Barrels  cf  High  Wines*  seven  Packages,  <(c.  17  How««  93, 94. 
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Taylor,  jun.,  by  his  said  attorney,  alleges,  that  at  the  time  of 
the  seizure  aforesaid  he  was,  and  yet  is  the  true  and  lawful 
owner  of  the  said  goods  [wares]  and  merchandise,  subject  as 
nforesaid.  Johk  Taylor,  Jun., 

"  October  10th,  1889.  Pr.  pro  E.  H.  Bbadbtjby. 

^*  Edward  Henry  Bradbury,  being  duly  sworn,  says,  the  facts 
above  set  forth  are  just  and  Inrue,  to  the  best  of  my  knowledc^e 
and  belief.  I  am  the  duly  authorized  attorney  in  fact  of  the 
above  named  John  Taylor,  jun.  He  was  absent  from  the 
United  States  at  the  time  the  seizure  of  the  above  mentioned 
goods,  wares,  and  merchandise  was  made,  and  has  ever  since 
continued,  and  still  is  absent  from  the  United  States. 

"E.  H.  Bbadbuby. 

*^  Sworn,  October  11th,  1889,  before  me. 

^^Ptb.  Chbistiak,  Alderman. 

^*  William  Blackbume  &  Co.  claim  the  said  goods,  wares, 
and  merchandise,  in  the  said  libel  and  information  mentioned, 
as  the  sole  property  of  them,  the  said  William  Blackburne  & 
Co.,  for  the  purpose  of  securing  and  paying  an  advance  or  loan 
thereon  made  by  them  to  John  Taylor,  jun.,  of  sixty  r«;fl  go 
thousand  dollars  and  upwards ;  *for  securing  whicH  said  ^ 
loan  or  advance  the  said  goods  [wares]  and  merchandise  were 
delivered  to  them,  long  before  the  said  seizure,  by  the  said 
John  Taylor,  jun.,  in  whose  possession  thev  were  as  his  pro- 
perty, and  remained  in  their  possession  as  aforesaid  at  the  time 
of  said  seizure,  without  any  notice  or  knowledge  on  their  part 
that  there  was  any  allegation  whatever,  that  the  same  had  not 
been  duly  imported,  and  the  duties  paid  or  secured ;  or,  that 
the  same  were  on  any  account  liable  to  seizure,  and  under  the 
full  and  entire  belief,  on  their  part,  that  the  said  goods  [wares] 
and  merchandise  had  been  duly  imported  and  entered,  and  the 
duties  thereon  paid  or  secured  according  to  law. 

^'October  10th,  1889.  Wm.  Blaokbubke  &  Co. 

^^  Francis  Blackbume,  being  duly  sworn,  says,  I  am  a  mem- 
ber of  the  firm  of  William  Blackbume  &  Co.,  mentioned  in 
the  foregoing  claim.  The  facts  stated  in  the  foregoing  claim 
are  just  and  true,  to  the  best  of  my  knowledge  and  belief. 
The  said  firm  of  William  Blackbume  &  Co.,  at  and  before  the 
time  of  the  seizure  of  the  goods  and  merchandise  mentioned 
in  the  said  information  and  libel,  was  composed  of  William 
Blackbume,  Francis  Blackburne,  Christopner  John  Black- 
bume, and  Charles  F.  Shaw ;  since  that  time  the  said  Charles 
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P.  Sbaw  has  retired  from  said  firm  and  is  no  longer  a  member 
thereof.  •    Fbs.  Blackbtjbke. 

**  Sworn,  October  11th,  1889,  before  me. 

"Ptb.  Chbistian,  Alderman. 

"And  now,  ,  comes  John  Taylor,  jun.,  and,  by 

leave  of  the  court  first  had,  withdraws  so  much  only  of  hiR 
claim  heretofore  filed  in  this  case  as  relates  to  forty-three 
pieces  of  cloths,  part  of  the  goods  above  mentioned,  and  on 
Dehalf  of  James  Buckley,  claims  twenty-nine  pieces  of  cloth, 
part  of  said  forty-three  pieces,  as  the  property  of  the  said 
James  Buckley,  and  on  behalf  of  John  W.  Bradbury,  claims 
fourteen  pieces  of  cloths,  the  residue  of  the  said  forty-three 
pieces,  as  the  property  of  the  said  John  W.  Bradbury;  and  the 
said  John  Taylor,  jun.,  says,  that  the  said  Buckley  and  Brad- 
bury are  respectively  the  true,  sole,  and  lawful  owners  of  the 
respective  parcels  of  cloth  herein  above  claimed  for  them 
respectively,  and,  so  being  the  owners,  respectively  consigned 
the  said  several  parcels  to  the  said  John  Taylor,  jun.,  who,  as 
their  consignee  and  factor,  at  the  time  of  the  seizure  aforesaid, 
held,  and  is  still  entitled  to  hold  the  same,  subject  to  the 
repayment  of  the  advances  made  thereon  by  William  Black- 
bume  &  Co.,  in  whose  actual  possession  they  then  were.  And 
the  said  John  Taylor,  jun.,  further  says,  that  the  said  Buckley 
and  Bradbury  are  both  resident  in  England,  and  were,  at  and 
before  the  time  of  said  seizure,  and  now  are,  absent  from  the 
•2001  U^*®^  States.  **  John  Tatlob,  Jun. 

J      *"John  Taylor,  jun.,  being  duly  sworn,  says,  that 
the  facts  above  set  forth  are  true  to  the  best  of  his  belief. 

"John  Tatlob,  Jun. 

"Sworn  and  subscribed  before  me,  February  12th,  1840. 

"William  Milnob,  Alderman." 

In  March,  1840,  the  case  came  on  for  trial.  Some  of  the 
points  of  law  which  were  raised  are  thus  stated  in  the  record : 
And  the  counsel  of  the  said  plaintifb,  to  support  and  prove 
the  issue  on  their  part,  called  as  witnesses  John  J.  Logue, 
George  Gideon,  and  William  Cairns,  who,  being  respectively 
sworn  on  their  voir  dire^  testified  that  they  went  to  Black- 
bume's  store,  and  there  assisted  in  making  the  seizure  of  the 

S>ods  mentioned  in  the  said  information ;  the  said  Logue  and 
ideon  stating  that  they  were,  at  the  time  of  making  said 
seizure,  inspectors  of  the  customs  in  the  district  of  Philadel- 
phia, and  the  said  Cairns  stating  that  he  was,  at  the  time  of 
making  said  seizure,  an  inspector  of  the  customs  in  the  port  of 
New  York.  Whereupon,  the  said  defendants  objected  to  the 
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admission  of  said  Logue,  Gideon,  and  Cairns,  seyeraUy, 
witnesses  for  the  plaintiifs,  they  being  interested  in  the  event 
of  the  case.  But  the  judge  overnilea  the  said  objections  and 
admitted  the  said  witnesses,  to  w]iich  admission  the  defend- 
iiiits  then  and  there  excepted ;  and  the  said  Logue,  Gideon,  and 
Cuirus,  were  thereupon  severally  sworn  and  examined  on 
behalf  of  the  plaintilb,  and  proved  the  &ct8  attending  the 
seizure  of  the  goods,  and  that  certain  original  marks  on 
packages  containing  the  said  goods  had  been  erased,  and 
among  them  the  mark  [B]F,  which  was  originally  upon  one 
of  said  packages. 

In  the  course  of  the  examination  of  the  said  witnesses,  the 
following  papers  were  produced  and  given  in  evidence,  being 
the  affidavit,  warrant,  and  authority  under  which  the  aeixure 
of  the  said  goods  was  made,  viz.:  A  list  of  the  goods  seiawd, 
affidavit  of  William  Cairns,  warrant  of  Alderman  Milnor, 
authority  from  George  Wolf,  esq.  collector  of  the  port  of 
Philadelphia.  It  was  also  proved  that  the  greater  part  of  said 
goods  were  seized  in  an  apartment  in  the  second  story  of  the 
house  No.  26  Church  alley,  adjoining  the  house  No.  24  Church 
alley,  which  apartment  was  occupied  by  the  house  No.  24 
Church  alley,  into  which  a  doorway  haa  been  cut,  the  com- 
munication between  said  apartment  and  the  remainder  of  the 
house  No.  26  Church  alley  oeing  closed. 

The  counsel  of  the  United  States,  further  to  prove  the  issue 
on  their  part,  offered  in  evidence  the  bill  of  lading,  entry,  and 
owner's  oath,  taken  on  the  16th  of  Joly,  1889,  in  the  month 
preceding  the  seizure  of  the  goods  in  question,  of  nineteen 
cases  of  goods,  (not  part  of  the  goods  seized,)  marked  [BIF 
1  a  19.  To  all  which  the  said  defendants  objected ;  but  tne 
judge  overruled  the  objection,  and  admitted  the  same  in  evi- 
dence.   Whereupon  the  said  papers  were  read  in  evidence. 

[The  counsel  of  the  United  States,  further  to  prove  rvoA-i 
the  issue  on  *their  parts,  offered  evidence  to  prove  that  1- 
William  Blackbume  &  Co.  had,  in  January,  1889,  imported 
certain  invoices  (no  part  of  the  ffoods  seized)  into  Philadel- 
phia, and  had  entered  them  at  the  custom-house  there ;  that 
the  goods  so  imported  had  been  appraised  above  the  invoice 
prices;  that  the  importers  had  acquiesced  in  such  appraise- 
ment ;  and  that  Francis  Blackbume  thereupon  stated  that  he 
had  passed  140  cases  at  New  York  at  similar  prices,  and  woukl 
3ease  importing  goods  here ;  the  counsel  stating  that  this  was 
to  be  followed  oy  evidence  to  show  that  he  never  did  import 
into  New  York  in  his  own  name.  All  which  evidence  was 
objected  to  by  the  defendants,  but  w^is  admitted  by  the  court, 
to  which  the  defendants  tln^n  hihI  thei'e  excepted;  and  the 
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said  evidence  was  thereupon  given.  And  the  plaintiffs  far- 
ther proved  the  admission  of  the  defendant  Taylor,  that  the 
said  mark  [B]F  was  the  mark  of  said  defendant  Francis 
Blackburne,  and  that  said  Taylor,  as  the  agent  of  said  Black* 
borne,  had  paid  freight  at  New  York  for  packages  of  goods 
imported  there  with  that  mark ;  and  further  proved  that  no 
importations  had  been  made  at  that  port  in  the  name  of  said 
Francis  Blackburne,  or  of  said  William  Blackburne  &  Co.. 
previously  to  the  summer  of  1889,  but  that  large  importations 
had  been  made  there  in  the  name  of  the  claimant,  John  Tay- 
lor, jr.  It  was  proved  that  the  goods  seized  had  been  im- 
Sorted  into  New  York,  and  entered  and  passed  there,  and  the 
uties  thereupon  paid,  but  it  was  no  part  of  the  evidence  or 
case  of  the  United  States,  that  there  had  been  any  fraud  or 
connivance  on  the  part  of  the  officers  of  the  custom-house  of 
New  York  with  the  importers  of  said  goods.] 

Abraham  I.  Lewis  was  examined  as  a  witness  on  behalf  of  the 
United  States ;  and  having  stated  that  his  firm  were  importers 
of  cloths  and  kerseymeres,  and  that  he  had  thereby  a  Knowl- 
edge of  their  quality  and  value,  he  was  asked,  on  cross-exami- 
nation, to  state  the  extent  of  the  importations  of  his  firm ; 
and  in  reply,  said :  ^^  Formerly,  we  imported  large  quantities 
of  woollens ;  for  three,  four,  or  five  years  past,  we  have  im- 
ported but  a  few  packages  annually."  Whereupon  the  coun- 
sel of  the  United  States,  on  re-examination,  proposed  the 
following  question,  viz.;  ^^Was  there  any  thing  in  the  state  of 
the  market  which  caused  the  alteration  which  you  have  men- 
tioned, in  the  amount  imported  by  you  within  four  or  five 
years  last  past? ''  To  whion  question  the  defendants  objected. 
But  the  judge  allowed  the  question  to  be  put,  saying,  the 
question  may  have  a  bearing  on  the  case,  &c. ;  that  it  was  but 
following  out  the  question  on  the  cross-examination.  To 
which  (^cision  the  defendants  then  and  there  excepted. 
Whereupon  the  said  question  was  put  to  the  witness,  and 
answereSby  him. 

The  counsel  of  the  United  States  further  offered  to  prove, 
by  the  oath  of  David  Gardiner,  that  certain  goods  marked 
[B]F,  which  had  been  imported  into  New  York  in  the  ship 
*2021  ^^^^)  being  the  same  on  which  defendant  Francis 
->  Blackburne  was  alleged  to  have  *paid  the  freight  as 
aforesaid,  were  still  in  the  custom-house  at  New  York.  To 
which  the  defendants  objected.  But  the  judge  overruled  the 
objection,  and  admitted  the  evidence ;  to  which  decision  the 
defendants  then  and  there  excepted.  Whereupon  the  said 
evidence  was  given. 

The  counsel  of  the  United  States  further  offered  in  evidence 
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an  invoicd  of  merinos  (not  part  of  the  goods  mentioned  in 
the  information)  bought  of  Abel  Shaw,  entered  in  Philadel- 
phia by  William  Blac^bnme  &  Co.,  by  ship  Franklin,  on  the 
19th  Angost,  1889,  marked  [B]F,  86  a  58,  offered  as  strength- 
ening the  evidence  of  the  ownership  of  packages  with  thia 
mark.  To  which  the  defendants  objected.  But  the  judge 
admitted  the  evidence;  to  which  decbion  the  defendants 
then  and  there  excepted.  Whereupon  the  said  invoice  was 
read  in  evidence. 

And  the  counsel  of  the  United  States,  in  rebutter,  offered  in 
evidence  invoices  of  Blackbume,  Taylor,  and  Okie  &  Robin- 
son, to  show  the  absence  of  any  such  custom  as  to  the  allow- 
ance of  five  p.  0.  for  measurement,  as  had  been  testified  to  by 
the  witnesses  on  the  part  of  the  defendants.  Which  evidence 
was  objected  to  by  the  defendants.  But  the  objection  was 
overruled  by  the  court,  and  the  said  evidence  was  admitted ; 
*jo  which  decision  the  defendants  then  and  there  excepted. 
Whereupon  said  invoices  were  read. 

The  defendants  produced  and  examined  John  Robinson,  of 
the  firm  of  Okie  &  Robinson,  and  Robert  Walker,  to  prove  an 
alleged  usage  of  trade,  in  England,  to  make  a  discount  or 
allowance  oi  five  per  cent,  for  measure  on  cloths  and  cassi- 
meres;  said  Robert  Walker  being  cross-examined,  several 
invoices  of  his  own  importations  into  the  port  of  New  York 
were  shown  to  and  verified  by  him :  and  the  said  invoices  were 
placed  by  plaintifis'  counsel  in  the  hands  of  the  counsel  of  the 
defendants,  and  one  of  said  invoices  was  read  by  the  counsel 
of  the  United  States  to  the  jury.  The  counsel  of  the  United 
States,  pendincr  this  cross-examination,  offered  to  read  to  the 
jury  a  letter  nrom  one  Waite  to  the  witness,  which  accom- 
panied and  was  annexed  to  one  of  the  said  invoices,  and  left 
therewith  in  the  New  York  custom-house,  on  which  the  goods 
had  been  entered,  and  referring  to  the  said  invoice.  The 
reading  of  which  letter  in  evidence  was  objected  to  by  defend- 
ants. But  the  court  admitted  the  same  to  be  read  to  t)ie 
juiy;  to  which  decision  the  defendants'  counsel  excepted. 
Whereupon  the  said  letter  was  read  in  evidence. 

And  the  counsel  of  the  United  States  further  offered  in 
evidence  the  several  invoices  which  had  been  shown  to  defend- 
ants' witness,  Robert  Walker,  during  his  Cross^xamination, 
and  had  been  verified  by  him,  of  goods  consigned  to  and  im- 
ported by  said  Robert  Walker  into  New  xork;  the  said 
invoices  having  been  shown  to  the  counsel  for  the  claimants, 
and  one  of  them  read  to  the  court  and  jury,  without  objection 
on  the  mrt  of  the  claimant  to  any  of  them,  which  r«Qoo 
*being  objected  to  by  defendants,  the  judge  said  that  ^ 
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he  eonsidered  them  to  be  already  in  evidence*  inasmuch  as  one 
had  been  read  to  the  jnry,  and  the  others  shown  to  the  witness 
Walker,  verified  by  him,  and  shown  to  the  counsel  of  the 
defendants,  and  all  were  offered  for  the  same  purpose,  and 
that  the  papers  should  be  considered  in  evidence.  To  which 
decision  the  defendants  then  and  there  excepted.  Whereupon 
the  said  invoices  were  read  to  the  jury. 

And  the  judge  charged  the  jury. 

And  thereupon  the  defendants'  counsel  excepted  to  the  said 
charge  generally,  and  to  every  part  thereof;  and  in  addition 
to  said  general  exception,  and  without  prejudice  thereto,  speci- 
fied the  following  exceptions,  to  wit: 

That  the  judge,  in  his  said  charge,  instructed  the  jury — 

1.  That  the  whole  proceeding  in  the  seizure  of  the  goods  in 
question  was,  and  substantially,  in  conformity  with  the  act  of 
Congress. 

2.  That  the  objections  made  to  the  proceedings  are  imma- 
terial to  the  issue  now  trying. 

8.  That  the  entry  of  the  goods  at  New  York,  their  appraise- 
ment at  the  custom-house  there,  the  payment  of  the  duties 
according  to  that  appraisement,  and  the  delivery  of  the  goods 
thereupon  to  the  importers,  were  not  conclusive  against  the 
United  States  in  this  case. 

4.  That  the  revenue  acts  mentioned  in  this  information  are 
not  strictly  penal  laws. 

5.  That  the  duties  on  the  goods  were  not  paid  within  the 
meaning  of  the  68th  section  of  the  act  of  1799,  (although 
they  hs^  been  passed  at  the  custom-house  of  New  York,  and 
the  duties  there  assessed  upon  them  had  been  paid,  according 
to  the  value  and  prices  in  the  invoice,)  if  the  jury  should  be 
of  opinion  that  they  were  not  invoiced  at  their  fair  and  true 
cost  and  value. 

6.  That  the  provision  of  the  66th  section  of  the  act  of  1799, 
mentioned  in  the  charge,  was  not  repealed. 

7.  That  under  the  act  of  1880,  when  a  package  or  invoice 
has  been  made  up  with  intention  to  defraud,  the  package  or 
invoice  (that  is,  the  goods  contained  in  the  invoice)  are 
forfeited. 

8.  That  the  probable  cause  mentioned  in  the  7th  section  of 
the  act  of  1799,  is  not  a  cause  existing  and  known  to  the  per- 
sons by  whom  the  seizure  was  made,  antecedent  to  the  seizure, 
and  which  was  the  warrant  and  ground  of  the  proceedings. 
The  probable  cause  intended  by  the  act  has  no  reference  to 
the  seizure,  but  to  the  trial.  There  must  be  probable  cause  for 
the  proeecution,  not  f  )r  the  seizure,  and  the  court  is  to  judge 
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of  it  by  what  appears  to  the  court — hj  what  comes  to  the 
knowledge  of  the  court  on  the  trial  of  the  proeecution. 

9.  That  the  United  States  have  shown   probable  r«oo4 
cause  for  the  ^prosecution,  and  that  the  enm9  prvbandi  ^ 
was  thrown  upon  the  claimants. 

10.  That  it  was  not  necessary  to  affirm  or  deny  the  doctrine 
that  there  can  be  but  one  offidal  appraisement  of  the  goods, 
and  that  that  must  be  made  in  the  custom-house  at  which  the 
goods  were  entered. 

11.  That  the  first  step  in  the  inquiry  whether  the  goods 
are  invoiced  at  their  actual  cost^  is  to  ascertain  what  was 
their  actual  cost;  and  how  has  this  been  done  on  the  part 
of  the  United  States?  By  certain  appraisements  made,  in 
the  first  place,  by  official  appraisers  of  the  custom-house  of 
this  city ;  and  further,  by  private  appraisers,  selected  for  that 
purpose.  If  the  opinions  of  Messrs.  Stewart  and  Simpson 
(the  official  appraisers  at  the  port  of  Philadelphia)  have  not 
the  authority  of  an  official  appraisement  or  act,  they  have, 
nevertheless,  the  weight  of  the  judgment  of  men  accustomed 
to  other  goods  of  this  description,  and  who,  from  the  appoint- 
ment, as  well  as  their  experience,  may  be  presumed  to  have 
competent  knowledge  and  skill  in  ascertaining  their  value. 
In  this  light  the  jury  may  consider  their  evidence,  and  give 
credit  to  it  accordingly. 

And  thereupon,  the  counsel  for  the  said  claimants  did  then 
and  there  except  to  the  aforesaid  charee  and  opinions  of  the 
said  court ;  and  inasmuch  as  the  said  <marge  and  opinions,  so 
excepted  to,  do  not  appear  upon  the  recora,  the  said  counsel 
for  the  said  claimants  did  then  and  there  tender  this  bill  of 
exceptions  to  the  opinion  of  the  said  court,  and  requested  the 
seal  of  the  said  judge  aforesaid  should  be  put  to  the  same, 
according  to  the  form  of  the  statute  in  s«Km  case  made  and 
provided. 

And  thereupon,  the  aforesaid  judge,  at  the  request  of  the 
said  counsel  for  the  claimants,  did  put  his  seal  to  HAb  bill  of 
exceptions,  pursuant  to  the  aforesaid  statute  in  such  case  made 
and  provided.  J06.  HoPKtNSON.  [L.  8.] 

Meredith  and  Critt9ndm^  for  the  plaintiffs  in  error. 
Cadwallader  and  Nebim^  attomey-general,  for  the  United 

States. 

[The  Reporter  was  unavoidably  absent,  and  thorefDre  oaa- 
iiot  report  the  arguments  of  the  respective  counsel.] 

Mr.  Justice  STORT  delivered  the  opinion  of  the  court. 
This  is  a  writ  of  error  to  the  judmient  of  the  Circuit  Ooiiii 
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of  the  eastern  district  of  Pennsylvania,  a£Brming  the  jud^ 
ment  of  the  District  Court  founded  upon  an  information  tti 
rem  against  certain  cases  of  cloths  and  cassimeres  seized  on 
land  in  the  said  district.  The  cause  was  tried  by  a  jury,  who 
returned  a  verdict  for  the  United  States,  upon  which  the  judg- 
ment was  rendered. 

The  information  contained  thirteen  counto.  The  first  and 
second  counts  were  founded  on  the  50th  section  of  the  Duty- 
Collection   Act  of   1799,   chap.  128;    the  third  count  was 

*20^1  ^^^^^^^  ^^  ^^^  ^^^  section  *of  the  same  act;  the 
-I  fourth,  fifth,  and  tenth  counts  were  founded  on  the 
66th  section  of  the  same  act;  the  sixth,  seventh,  eighth, 
eleventh,  and  twelfth  counts  were  founded  on  the  4th  section 
of  the  act  of  the  28th  of  May,  1880,  chap.  147 ;  and  the  ninth 
and  thirteenth  counts  were  founded  on  the  14th  section  of  the 
act  of  the  14th  of  July,  1882,  chap.  224.  The  claimants  put 
in  a  plea  or  answer  denying  the  allegations  in  the  information, 
upon  which  an  issue  was  tendered  and  joined,  and  tried  by 
the  jury. 

At  the  trial,  certain  exceptions  were  taken  to  the  matters 
ruled,  and  to  the  charge  given  by  the  learned  judge  who  pre- 
sided at  the  trial,  the  form  and  mune  of  which  exceptions,  as 
propounded  by  the  counsel,  we  do  not  propose  to  examine ; 
and  the  questions  submitted  to  us  arise  from  the  matters  of 
law  thus  ruled  and  contained  in  his  charge.  With  the  com- 
ments of  the  learned  judge  upon  the  evidence,  except  so  far 
as  they  involved  matters  of  law,  we  have  nothing  to  do,  as 
they  were  submitted  solely  for  the  consideration  of  the  jury 
in  weighing  the  evidence,  of  which  they  were  the  proper  and 
final  judges. 

In  the  course  of  the  argument  in  this  court,  an  objection 
was  insisted  on,  that  the  seizure  itself  upon  which  the  infor- 
mation is  founded,  was  irregularly  and  improperly  made,  it 
having  been  made  by  the  collector  of  the  customs  of  the  port 
of  Philadelphia,  when  it  should  have  been  made  by  the  collec- 
tor of  the  customs  of  the  port  of  New  York.  And  some 
reliance  in  support  of  this  objection  seems  to  have  been 
placed  upon  the  supposed  intention  of  the  68th  section  of 
the  Duty-Collection  Act  of  1799,  chap.  128.  But  if  any 
reliance  could  be  placed  thereon,  (as  we  think  it  could 
not,)  it  would  be  completely  removed  by  the  70th  section 
of  the  same  act,  which  makes  it  the  dut^  of  the  several 
officers  of  the  customs  to  make  seizure  of  all  vessels  and 
goods  liable  to  seizure  by  virtue  of  that  act  or  any  other 
act  respecting  the  revenue,  as  well  without  as  within  their 
respective  districts.  So  that  it  is  plain  from  this  provision 
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that  a  seizure  made  by  any  officer  of  the  customs  of  any  dis- 
trict would  be  good,  although  made  within  any  other  district. 
And  the  whole  structure  of  the  act  shows  that  any  officer  of 
the  customs  had  a  perfect  right  to  seize  goods  found  in  his  own 
district,  and  indeed  that  it  was  his  appropriate  duty. 

But  the  objection  itself  has  no  just  foundation  in  law.  At  the 
common  law  any  person  may,  at  his  peril,  seize  for  a  forfeiture 
to  the  goyemment,  and,  if  the  government  adopts  his  seizure, 
and  institutes  proceedings  to  enforce  the  forfeiture,  and  the 
property  is  condemned,  he  will  be  completely  justified.  So 
that  it  is  wholly  immaterial  in  such  a  case  who  makes  the 
seizure,  or  whether  it  is  irreralarly  made  or  not,  or  whether 
the  cause  assigned  originally  for  the  seizure  be  that  for  which 
the  condemnation  takes  place,  provided  the  adjudication  is  for 
a  sufficient  cause.  This  doctnne  was  fully  recognized  r«9A/» 
by  this  court  in  Hoyt  v.  aeUton,  8  Wheat.,  247,  *810,  L  ^^^ 
and  in  Wood  v.  UniUd  States,  16  Pet.,  342,  358,  859.  And 
from  these  decisions  we  feel  not  the  slightest  inclination  to 
depart. 

indeed,  if  the  objection  could  under  any  circumstances  be 
maintainable,  it  was  matter  that  should  have  been  propounded 
as  preliminary  matter  in  the  nature  of  a  plea  in  abatement  of 
the  information,  and  could  constitute  no  point  before  the  jury 
upon  pleadings  addressed  to  the  merits  of  the  case,  and  involv- 
ine  the  direct  question  of  forfeiture  or  not. 

In  the  course  of  the  trial  several  objections  to  the  compe- 
tency of  certain  witnesses,  and  to  the  admissibility  of  certain 
evidence,  offered  on  behalf  of  the  United  States,  were  taken 
by  the  claimants.  In  the  first  place  an  objection  was  taken  to 
the  competency  of  John  J.  Logue,  George  Gideon,  and  Wil- 
liam Cairns,  called  to  support  the  issue  on  behalf  of  the  United 
States,  they  being  officers  of  the  customs  and  the  persons  who 
made  the  seizure  of  the  goods  in  controversy.  By  the  71st 
section  of  the  Duty-Collection  Act  of  1799,  chap.  128,  the 
onus  probandi  to  establish  the  innocence  of  the  property  m 
thrown  upon  the  claimant  in  all  cases  where  probable  cause  is 
shown  for  the  seizure  and  prosecution.  And  by  the  89th  sec- 
tion of  the  same  act  it  is  provided,  that  when  in  any  prosecu- 
tion on  account  of  a  seizure  judgment  shall  be  given  for  the 
claimant,,  if  it  shall  appear  to  the  court  before  whom  such 
prosecution  shall  be  tried,  that  there  was  a  reasonable  cause  of 
seizure,  the  court  shall  cause  a  certificate  and  entry  to  be 
made  thereof;  and  in  such  case  the  person  making  the  seizure, 
or  the  prosecutor,  shall  not  be  liable  to  any  action,  suit,  or 
judgment,  on  account  of  such  seizure  and  prosecution.  The 
argument,  therefore,  on  behalf  of  the  claimant  is,  that  these 
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witnesses  are  inoompetent,  they  being  interested  in  the  event 
of  the  suit,  and  being  liable  to  an  action  at  the  suit  of  the 
claimants,  if  reasonable  cause  for  the  seizure  was  not  estab- 
lished, and  that  their  testimony  in  effect  would  conduce  to 
establish  such  reasonable  cause. 

Several  answers  may  be  given  to  this  objection.  In  the  first 
place,  it  is  not  true,  that  the  mere  liability  of  a  party  to  an 
action  in  one  event  of  a  suit  will  constitute  of  itself  an  abso- 
lute or  universal  objection  to  his  competency.  There  are 
many  exceptions  to  the  rule  on  this  subject,  founded  upon 
necessity,  or  public  policy,  or  the  remoteness,  the  uncertainty, 
or  the  contingent  nature  of  the  liability.  The  present  case 
Halls  directly  within  these  exceptions.  The  witnesses  were 
acting  as  the  agents  of  the  government  in  making  the  search 
and  seizure;  they  alone  could  give  testimony  as  to  the 
facts  attending  such  search  and  seizure,  and  were,  there^ 
fore,  witnesses  from  necessity ;  and  their  acts  being  adopted 
or  authorized  by  the  government,  public  policy  requires 
that  the  government  should  have  the  means  of  enforcing 
its  own  rights  through  the  instrumentality  of  their  tes- 
timony. Their  competency  for  such  purposes  falls  directly 
within    the   reasoning   of   the   Court  of    King's   Bench   in 

•Qn71  ^^®  ^^^^^  ^^  ^^  ^^  ^*  'WiUiam%^  9  Barn.  &  C,  549, 
^^' J  and  the  case  of  United  iStafot  v.  *  Murphy,  16  Pet.,  208, 
where  the  subject  was  considered  very  much  at  large. 

In  the  next  place,  the  witnesses  were  not  objectionable  in 
point  of  competency  on  account  of  any  interest  in  the  event 
of  the  cause.  Their  interest,  if  any  they  had,  as  informers  or 
otherwise,  in  the  forfeiture,  was  completely  removed  by  the 

Provision  of  the  91st  section  of  the  Duty-Collection  Act  of 
799,  chap.  128,  which,  when  they  are  used  as  witnesses,  takee 
away  from  them  the  share  of  the  forfeiture  to  which  they 
would  otherwise  be  entitled.  In  the  event  of  the  suit,  there- 
fore, they  had  no  interest,  for  the  suit  was  solely  to  enforce  the 
forfeiture.  The  question,  whether  there  was  probable  or 
reasonable  eause  n»r  the  seizure,  constituted  no  part  of  the 
isBue  to  be  tried  by  the  jury.  So  far  as  it  respected  tlirowing 
the  ontM  probandi  upon  the  claimants,  it  was  a  matter  solely 
for  the  consideration  of  the  court  in  the  progress  of  the  trial, 
and  collateral  to  the  main  inquiry,  although  of  ^reat  import- 
ance in  regulating  the  nature  and  extent  and  sufficiency  of  the 
evidence.  And  so  far  as  respected  the  certificate  and  entry  of 
xeaaonable  cause  to  protect  the  seizors  from  future  liability  for 
the  aeizure,  it  was  no  part  of  the  issue,  and,  indeed,  was  an 
met  to  be  done  by  the  court  before  whom  the  prosecution  was 
tried,  only  in  ease  judgment  upon  the  verdict  should  pass  for 
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the  claimantB ;  and  it,  therefore,  was  phibinly  an  aot  to  be  done 
and  inquiry  to  be  had  posterior  to  the  trial. 

In  the  next  place,  the  objection  taken  was  to  the  competency 
of  the  witnesses,  as  such,  for  any  purposes  in  the  cause.  They 
were  not  called  by  the  government  as  witnesses  to  give  evi- 
dence of  matters  snowing  reasonable  or  probable  cause  for  the 
seizure,  but  as  witnesses  generally  ^^  to  support  the  issue  on 
the  part/'  of  the  government.  If  competent  for  any  purpose 
upon  the  trial,  they  could  not  be  rejected  generally ;  and  that 
they  were  competent  to  prove  ^^  the  facts  attending  the  seizure 
of  the  goods,  and  that  certain  original  marks  on  packages  con- 
taining the  said  goods  had  been  erased,  and  among  tnem  the 
mark  [B]F,  which  was  originally  upon  one  of  the  said  packa- 
ges," cannot,  in  our  judgment,  admit  of  any  just  doubt.  It 
could  make  no  difference  as  to  their  admissibility  for  these 
purposes,  that  collaterally  these  facts  might  bear  upon  the 
question  of  probable  or  reasonable  cause  or  not. 

In  the  next  place,  there  was  another  and  independent  ground 
upon  which  their  competency  is  clear.  It  is,  that  thev  were 
acting  under  a  search-warrant  in  making  the  searcn  and 
seizure,  which  would  undoubtedly,  under  the  68th  section  of 
the  same  act,  be  a  complete  protection  to  them  against  all 
liability  to  any  suit  therefor,  unless  indeed  in  a  case  where  the 
witnesses  acted  from  malice,  and  also  without  probable  cause; 
and  the  absence  of  either  would  exonerate  them  from  all 
liability.  So  that  in  this  view  their  liability  was  remote,  con- 
tingent, and  uncertain. 

*  Upon  all  these  grounds  we  are  of  opinion^  that  the  r«oAo 
witnesses  were  clearly  admissible.  *- 

Another  objection  was  to  the  admissibility  of  a  bill  of  lading, 
entry,  and  owner's  oath,  taken  on  the  16tii  of  July,  18S9,  in 
the  month  preceding  the  seizure  of  the  goods  in  question,  of 
nineteen  cases  of  goods  (not  part  of  the  goods  seized)  marked 
[B]F,  1  a  19.  Although  this  evidence  was  objected  to,  and 
it  was  admitted,  yet  it  does  not  appear  upon  the  record,  that 
any  exception  was  taken  to  the  ruling.  But,  without  dwell- 
ing upon  this,  which  was  perhaps  an  accidental  omission,  it  is 
'proper  to  say,  that  this  evidence  was  not  offered  as  a  single, 
isolated  document,  (for  in  that  view  it  might  be  deemed  at 
most  as  irrelevant  and  inconsequential  for  any  purpose,)  but 
it  was  offered  in  connection  with  other  documents  and  evidence 
to  establish  a  privity  between  Taylor  and  Blackbome  &  Co*  in 
other  importations  of  a  kindred  character,  and  under  a  scheme 
of  meditated  fraud  upon  the  revenue  of  the  United  States,  of 
which  these  documents  were  a  link  in  the  ohftin.  For  this 
purpose  they  might  be  important  and  necessary ;  and  although 

Jt88 


208  SUPREME  COURT. 

Taylor  et  al.  v.  United  States. 

the  whole  evidence  is  not  set  forth  in  the  record,  yet  it  is 
apparent,  from  what  is  there  found  in  reference  to  the  next 
objection,  that  the  evidence  had  an  intimate  connection  and 
bearing  upon  that  which  is  there  stated. 

The  objection  here  alluded  to  is  in  the  record  stated  in  the 
following  words :  "  The  counsel  of  the  United  States  " — [see 
the  paragraph  in  the  statement  of  the  Reporter  which  is  in- 
cluded within  brackets.]  Now,  we  think  the  exception  to 
this  evidence  was  properly  overruled,  and  the  evidence  admis- 
sible to  establish  the  connection  between  Taylor  and  Black- 
burne  in  other  importations  as  well  as  in  the  importation  of 
the  goods  now  in  controversy,  and  also  to  displace  any  pre- 
sumption that  the  acts  of  the  one  were  not  properly  to  be 
deemed  attributable  to  any  connivance  with  the  other,  or  that 
they  were  not  jointly  interested  in  the  same  scheme  of  im- 
portations, and  mutually  cognisant  of  the  designs  of  each 
other.  What  effect  this  evidence  ought  to  have  after  its 
admission  in  the  cause,  taken  in  connection  with  the  other 
evidence,  was  a  matter  for  the  consideration  of  the  jury  alone; 
but  of  its  admissibility  for  the  purposes  above  stated  we  enter- 
tain no  doubt.  It  is,  indeed,  a  strange  omission  in  the  record, 
that  the  other  evidence  in  the  case  is  not  therein  fully  stated, 
nor  the  points,  to  which  it  was  adduced,  suggested,  so  that  we 
are  left  to  conjecture  from  very  imperfect  materials  what  was 
the  true  extent  and  bearing  of  the  various  matters  excepted 
to  as  improper  evidence. 

Another  objection  is  to  a  question  put  to  Abraham  J. 
Lewis,  a  witness  on  behalf  of  the  United  States,  who,  having 
stated  that  his  firm  were  importers  of  cloths  and  kerseymeres, 
and  that  he  had  thereby  a  knowledge  of  their  quality,  was 
asked,  on  cross-examination,  to  state  the  extent  of  the  importa- 

*20d1  ^^^^  ^^  ^^^  ^^^ '  ^^^  ^^  i^eply  he  said,  ^^  Formerly  we 
^  imported  large  quantities  of  woollens;  for  *three  or 
four  years  past  we  have  imported  but  a  few  paok^^  anna- 
ally."  Whereupon  the  counsel  for  the  United  States,  on 
re-examination,  proposed  the  following  question,  viz. :  **  Was 
there  any  thing  in  the  state  of  the  market,  which  caused  the 
alteration  which  you  have  mentioned  in  the  amount  imported 
by  you  within  four  or  five  years  last  past  ?  "  to  which  question 
the  claimants  objected;  but  the  judge  allowed  the  question 
to  be  put,  saying  it  might  have  some  bearing  on  the  case,  and 
that  it  was  but  following  out  the  question  put  on  the  cross- 
examination.  We  think  the  decision  of  the  court  was  per- 
fectly correct,  for  the  reason  stated  by  the  judge.  The  answer 
might  show  that  the  witness  had  ceased  to  import  so  largely, 
not  from  want  of  skill  or  capital,  but  for  reasons  which  might 
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connect  themBclyes  with  the  importations  of  the  claimants. 
What  the  answer  was  we  do  not  know ;  and  certainly  it  could 
be  no  just  CTOund  of  exception,  that  the  answer  was  such  as 
had  no  beannff  either  way  upon  the  merits  of  the  case,  and  a 
fortiori  not,  if  fayorable  to  the  claimants. 

Another  objection  was  to  the  admissibility  of  the  evidence 
of  David  Gardner,  who  was  offered  to  prove  that  certain  goods, 
marked  [BjF,  wUch  had  been  imported  into  New  York,  in 
the  ship  Eutaw,  being  the  same  on  which  Francis  Blackburne 
was  alleged  to  have  paid  the  freight,  were  still  in  the  custom- 
house at  New  York.  We  think  that  this  evidence  was  properly 
admissible,  for  the  same  reasons  as  those  which  have  been 
already  stated.  It  was  a  part  of  the  res  gestce.  If  the  other 
parts  of  the  evidence  were  favorable  to  the  innocence  of  the 
claimants  in  their  various  importations,  then  no  conclusion 
against  them  could  fairly  be  drawn  from  this  fact  But  if,  on 
the  other  hand,  strong  circumstances  of  suspicion  of  fraud 
attached  to  other  importations,  then  the  circumstance,  so  con- 
trary to  the  usual  course  of  mercantile  transactions  in  cases  of 
perishable  articles,  or  articles  liable  to  depreciation  or  decay, 
of  their  remaining  long  in  the  custom-house,  might  fairly  be 
deemeid  to  inflame  those  suspicions,  especially  if  in  the  interval 
the  government  was  on  the  alert  to  detect  supposed  frauds  in 
other  importations. 

Another  objection  was  to  the  admission  of  the  evidence  of 
an  invoice  of  merinoes,  (not  part  of  the  ^ods  mentioned  in  the 
information,)  entered  in  Philadelphia,  by  Blackburne  &  Co., 
and  marked  [B]F,  S5  to  58,  offered  as  strengthening  the  evi- 
dence of  the  ownership  of  packages  with  this  mark.  In  this 
view  we  can  perceive  no  possible  question  as  to  the  competency 
or  propriety  of  the  evidence. . 

Another  objection  was  to  the  lidmissibility  in  evidence  of 
certain  invoices  of  Blackburne,  Taylor,  Okie  &  Robinson,  to 
show  the  absence  of  any  such  usage  as  to  the  allowance  of  five 
per  cent,  for  measurement,  as  md  been  testified  to  by  the 
witnesses  on  the  part  of  the  claimants.  We  see  no  just  ground 
of  exception  to  the  admissibility  of  such  evidence.  The  r«oi() 
usage  set  up  was  of  a  general  *nature^  and  all  evidence  ^ 
which  went  to  establish  the  want  of  such  generality,  by  proof 
of  the  non-existence  of  such  a  deduction  in  invoices  of  a  simi- 
lar nature — ^where,  if  it  was  general  and  well  known,  it  ought 
to  be  found — ^was  certainly  admissible  to  rebut  the  presump- 
tions derived  from  the  adverse  proof.  The  same  answer  may 
be  given,  and  indeed  applies  more  forciblv,  to  the  evidence 
given  by  Robert  Walker,  a  witness  for  the  claimants,  who, 
upon  his  oross-exandnation,  verified  several  invoices  of  his  own 
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importations  into  the  port  of  New  York ;  and  fdao  a  letter  of 
one  Waite,  annexed  to  one  of  the  invoieee.  The  introdttction 
of  this  letter  was  objected  to ;  but  it  was  an  accompaniment 
of  the  invoice  introduced  without  objectioni  and  it  wae  offered 
not  in  chief,  but  as  qualifying  and  repelling  the  evidence  offered 
by  the  claimants  as  to  the  five  per  cent,  usage — ^founded,  among 
that  of  others,  upon  the  very  testimony  of  Walker.  Hie 
other  invoices  verified  by  Walker  were,  for  the  same  reason,  in 
our  judgment,  equally  admissible* 

We  have  thus  gone  over  the  various  objections  taken  to  the 
competency  and  admissibility  of  the  testimony  in  this  case; 
some  of  which,  considering  all  the  circumstances  of  the  case, 
can  scarcely  be  treated  otherwise  than  as  being  inter  apieei 
Juris;  and  shall  now  proceed  to  examine  the  exceptions  taken 
to  the  charge  of  the  court.  Of  many  of  these  it  is  unnecessary 
to  take  any  special  notice,  since  they  have  been  "already  dis- 
posed of  in  the  case  of  Wood  v.  United  States^  16  Pet.,  842,  or 
have  incidentally  fallen  under  notice  in  the  preceding  parts  of 
this  opinion.  Upon  the  point  that  the  revenue  laws,  on  which 
the  information  was  founded,  were  not,  as  the  judge  in  the 
court  below  suggested,  to  be  deemed  penal  laws  in  the  sense 
in  which  that  phase  is  sometimes  used,  it  may  be  proper  to  say 
a  very  few  words.  He  treated  the  point  as  not  of  great  im- 
portance in  the  case,  as  we  think  it  was  not,  since  it  had  no 
tendency  to  change  the  interpretation  of  the  provisions  of  the 
revenue  laws  then  under  his  consideration.  In  one  sense, 
every  law  imposing  a  penalty  or  forfeiture  may  be  deemed  a 
penid  law ;  in  another  sense,  such  laws  are  often  deemed,  and 
truly  deserve  to  be  called,  remedial.  The  judge  was  therefore 
strictly  accurate,  when  he  stated  that  ^^  It  must  not  be  under- 
stood that  every  law  which  imposes  a  penalty  is,  therefore, 
legally  speaking,  a  penal  law,  that  is,  a  law  which  is  to  be  con- 
strued with  great  strictness  in  favor  of  the  defendant.  Laws 
enacted  for  uie  prevention  of  fraud,  for  the  suppression  of  a 
public  wrong,  or  to  effect  a  public  good,  are  not,  in  the  strict 
sense,  penal  acts,  although  they  may  inflict  a  penalty  for  vio- 
lating them.''  And  he  s^ded,  ^*  It  is  in  this  light  I  view  the 
revenue  laws,  and  I  would  construe  them  so  as  most  effectually 
to  accomplish  the  intention  of  the  legislature  in  passing  them."  ^ 
The  same  distinction  will  be  found  recognized  in  the  elemen- 
tary writers,  as,*  for  example,  in  Blacki^ne's  Commentaries, 
•Q111  0-  Black.  Comm«,  88;)  and  Bacon's  Abridgment,  (stat- 

^^^^  ute  I,  7,  8 ;)  and  Comyns'  Digest,  (Parliament  R.  *18, 

>Appun>.   £anMn  T.  fToyt,  4  Ho«r.,  888. 
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R.  19,  R.  20;)  and  it  is  also  abundantly  supported  by  the 
authorities. 

The  main  exception  however  to  the  charge  is  as  to  the  rul- 
ing of  the  judge  that  there  was  probable  cause  of  seizure,  and 
that,  therefore,  the  anus  probandi  to  establish  the  innocence  of 
the  importation,  and  to  repel  the  supposed  forfeiture,  was  upon 
the  claimants.  We  entirely  concur  in  the  opinion  of  the  judge, 
in  his  yiews  of  the  evidence  as  applicable  to  this  point.  He, 
and  not  the  jury,  was  to  judge  whether  there  was  probable 
cause  or  not  to  throw  the  imttsprobandi  on  the  claimants ;  for 
the  71st  section  of  the  act  of  1799,  chap.  128,  expressly  declares 
that  ^'  the  anus  probandi  shall  lie  on  the  claimant  only  where 
probable  cause  is  shown  for  such  prosecution,  to  be  judged  of 
by  the  court  befote  whom  such  prosecution  is  to  be  had.  *In 
our  judgment  the  circumstances  were  abundantly  sufficient  to 
justify  him,  nay,  to  require  him  to  throw  the  anus  probandi  on 
the  claimants.  The  extraordinary  circumstances  connected 
with  the  concealment  of  the  goods,  the  prevarications  and  false 
statements  of  Blackburne,  and  the  undervaluation  of  the  goods, 
all  required  the  most  plenary  proofs  on  the  part  of  the  claim- 
ants, to  deliver  the  property  from  the  perils  by  which  it  was 
surrounded.  The  original  cost  of  the  purchases  could  have 
been  fully  proved  by  the  claimants,  if  tiie  transactions  were 
bona  fide  purchases;  and  they  had  the  most  ample  means 
within  their  power  to  establish  it.  Taylor  and  Blackburne 
were  so  completely  mixed  up  in  these  transactions,  as  princi- 
pals and  stents,  or  as  joint  principals,  that  the  acts  of  the 
one  might  most  justly  be  attributed  to  the  other;  and  in  fact 
they  admit  of  no  reasonable  separation  as  to  design  or  privity 
of  co-operation. 

There  is  but  one  other  exception  remaining,  which  requires 
any  special  notice.  It  is  whether  the  68th  section  of  the  act 
of  1799,  chap.  128,  was  intended  to  reach,  or  does  reach  cases 
where,  by  a  false  and  fraudulent  undervaluation,  less  than  the 
amount  of  duties  required  by  law  has  been  paid,  or  whether  it 
applies  only  to  cases  where  no  duties  at  all  have  been  paid 
upon  the  goods.  In  our  opinion,  the  section  was  designed  to 
applv  equally  to  both  cases  In  the  sense  of  that  section  all 
soocIb  are  forfeited  on  which,  by  fraud,  all  the  duties  shall  not 
have  been  paid,  or  secured  to  be  paid,  which  are  by  law 
required  to  be  paid  or  secured  thereon. 

Upon  the  whole,  the  judgment  of  the  Circuit  Court  is 
affirmed. 


1  foixowBD.    Buckle^f  ▼.  UfdUd  8taJU$y  4  How.,  200.    Cited.    Cliqwfs 
Cmmpagne,  a  WaU.,  14ar 
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*johk  pollabd  et  aii.,  lessee,  plaintiff  in  ebbob,  v. 
John  Hagan  et  al.,  Defendants  in  ebbob. 

The  stipulation  contained  in  the  0th  section  of  the  act  of  Congress,  passed  on 
the  2d  of  Mardi,  1810,  for  the  admission  of  the  state  of  Alabama  into  the 
union,  viz. :  **  tliat  all  nayigable  waters  within  the  said  state  shall  for  ever 
remain  public  highways,  free  to  the  citizens  of  said  state,  and  of  the  United 
States,  without  any  tax,  duty,  impost,  or  toll  therefor,  imposed  by  said 
state,"  conveys  no  more  power  over  the  navigable  waters  of  Alabama,  to  the 
government  of  the  United  States,  than  it  possesses  over  the  navigable  waten 
of  other  states  under  the  provisions  of  the  Constitution.' 

And  it  leaves  as  much  right  in  the  State  of  Alabama  over  them  as  the  original 
states  possess  over  navigable  waters  within  their  respective  limits. 

The  shores  of  navigable  waters,  and  the  soils  under  them,  were  not  granted  bj 
the  Constitution  to  the  United  States,  but  were  reserved  to  the  states  res- 
pectively; and  the  new  states  have  the  same  rights,  sovereignty,  and  juris- 
diction over  this  subject  as  the  original  states.' 

The  United  States  never  held  any  municipal  sovereignty,  jurisdiction,  or  right 
of  soil  in  and  to  the  territory  of  which  Alabama,  or  any  of  the  new  states, 
were  formed,  except  for  temporary  purposes,  and  to  execute  the  trusts  crea- 
ted by  the  acts  of  the  Virginia  and  Gkiorgia  legislatures,  and  the  deeds  of 
cession  executed  by  them  to  the  United  States,  and  the  trust  created  by  the 
treaty  of  the  90th  April.  1808,  with  the  French  republic,  ceding  Louisiana.* 

Upon  the  admission  of  Alabama  into  the  union,  the  right  of  emment  domain, 
which  had  been  temporarily  held  by  the  United  States,  passed  to  the  state. 
Nothing  remained  in  the  United  States  but  the  public  lands.^ 

The  United  States  now  hold  the  public  lands  in  the  new  states  by  force  of  the 
deeds  of  cession  and  the  statutes  connected  with  them,  and  not  by  any  muni- 
cipal sovereignty  which  it  may  be  supposed  they  possess  or  have  received  by 
compact  with  the  new  states  for  that  particular  purpose. 

That  i>art  of  the  compact  respecting  the  public  lands,  is  nothing  more  than  the 
exercise  of  a  constitutional  power  vested  in  Congress,  and  would  have  been 
binding  on  the  people  of  the  new  states  whether  they  consented  to  be  bound 
or  not. 

Under  the  Florida  treaty  the  United  Slates  did  not  succeed  to  those  ri^tt 
which  the  King  of  Spain  had  held  by  virtue  of  his  royal  prerogative,  but  poa- 
sessed  the  territory  subject  to  the  institutions  and  laws  of  its  own  govern- 
ment.' 


1  CiTBD.    Hatch  V.  WaUamet  Iron  367;  as  the  shores  of  navigable  waten 

Bridge  Co.,  6  Fed.  Bep.,  332.  and  the  soil  under  them;  Chiffing  v. 

'Followed.    WWiera  y.  Buckleyy  Gibby  HcAU.,  212, 

20  How.,  02;  McOready  v.  Virginia,  Thus  a  law  regulating  the  use  of 

4  Otto,   9liH:  Bridge  Co.  v.    United  oyster  beds  within  the  territorial  limits 

States,  15   Otto,   401.    Belied  on.  of  the  state  is  valid.    Coffield  v.  Cot' 

Pennsylvania  y.  Wheeling  Ac.  Bridge  yell,  4  Wash.  C.  C,  471;  Bennett  r. 

Co..  IS  How.,  584.    Cited.  Muntford  Boggs,  Baldw.,  60;  FuUer  v.  fTpear, 

V.  Wardwell,  6  Wall.,  436 ;  Weber  v.  14  Me.,  417;  Lunt  v.  Hunter,  16  Id., 

Harbor  Commissioners,    18   Id.,    66;  0;  Smith  v.   Levinuo,  8  N.  Y.,  472; 

County  of  St  Clair  v.  Livingston,  23  The  Martha,  Olc,  18;  MeCready  r. 

Id.,  68.  CommonweaUh,  27  Gratt.  (Ya.),  065; 

*  Cited.    LeEoy  v.  Dunkerly,   54  8.  c.  4  Otto,  301;  DunAam  v.  IkimpAers, 

CaL,  455.  60  Mass.,  268. 

The  admission  of  a  slate  entitles  it  *  Applied.    Pino  v.  Hatehy  1  New 

to  all  the  lands  below  ordinary  high  Hex.,  128. 

water  mark.    BisseU  v.  Henshato,  1  *  *'  The  admission  of  the  new  states 

Sawy.,  553,  570;    Seabury  v.  Field,  into  the  union  on  an  equality  with  the 

McAll.,  1;  Martin  v.  Riddle,  16  Pet,  original  states  gives  them  thesam^ 
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By  the  acts  of  Congress  under  which  Alabama  was  erected  a  territory  and  a 
state,  the  common  law  was  extended  over  it  to  the  exclusion  of  all  other  law, 
Spanish  or  French* 

The  treaty  of  1706  was  not  a  cession  of  territory  by  Spain  to  the  United  States, 
bmt  the  recognition  of  a  boundary  line,  and  an  admission,  by  Spain,  that  all 
the  tenitory  on  the  American  side  of  the  line  was  originally  within  the 
United  States. 

The  United  States  have  never  admitted  that  they  derived  title  from  the  Span* 
ish  ffovemment  to  any  portion  of  territory  Included  within  the  limits  of 
Alabama;  for,  by  the  treaty  of  1705,  Spain  admitted  that  she  had  no  claim  to 
any  territory  above  the  thirty-first  degree  of  north  latitude,  and  the  United 
States  derived  its  title  to  ul  below  that  degree  from  France,  under  the 
Louisiana  treaty. 

It  results  from  these  principles  that  the  right  of  the  United  States  to  the  pub- 
lic lands,  and  the  power  of  Congress  to  make  all  needful  rules  and  regula- 
tions for  the  sale  and  disposition  thereof,  conferred  no  power  to  grant  land 
in  Alabama  which  was  below  usual  high  water-mark  at  the  time  Alabama 
was  admitted  into  the  union.* 

*Thi8  case  was  brought  up  by  writ  of  error  from  the  j-^qi  q 
Supreme  Court  of  Alabama.  ^ 

It  was  an  ejectment  brought  by  the  plaintiff  in  error  in  the 
Circuit  Court  (State  Court)  of  Alabama,  to  recover  a  lot  in 
the  city  of  Mobile,  described  as  follows,  viz. :  Bounded  on 
the  north  by  the  south  boundary  of  what  was  originally  desig- 
nated as  John  Forbes  &  Co.'s  canal,  on  the  west  by  a  lot  now 

or  lately  in  the  occupancy  of,  or  claimed  by, Ezel,  on  the 

east  by  the  channel  of  the  river,  and  on  the  south  by  Govern- 
ment street. 

The  case  was  similar  in  its  character  to  the  two  cases  oi 
(^ity  of  Mobile  v.  Umamiel  et  al.^  reported  in  1  How.,  95,  and 
Pollards  leasee  v.  Files^  2  Id.,  592.  In  the  report  of  the  first 
of  these  cases  the  locality  of  the  ground  and  nature  of  the 
case  are  explained. 

In  1  How.,  97,  it  is  stated  that  the  court  charged  the  jury, 
that  ^^if  the  place  in  controversy  was,  subsequent  to  the  ad- 
mission of  this  state  into  the  union,  below  both  high  and  low 
water-mark,  then  Congress  had  no  right  to  grant  it;  and  if 
defendants  were  in  possession,  the  plaintiffs  could  not  oust 
them  by  virtue  of  the  act  of  Congress."  And  at  page  98  it  is 
remarked,  that   ^Hhe  Supreme  Court  of  Alabama  did  not 


absolute  rights,  notwithstandine  the  ^Appbovbd.    Barney  ▼.  Keokvk^ 

soil    was    originally   in   the   United  4  Otto,  887, 888.  Followed.    />oe  ▼. 

States."     Woodman  v.  KUboum  Mfg.  Beebe,  18  How.,  26.    Rb-affibmeo. 

Co.,  1  Abb.  (U.  8.),  158,  164;  8.  c,  1  OoodtiUe  y.  Kibbe,  9  How.,  471,  47a 

Biss..   546;    United  States  v.    New  CrrED.  Smithy.  Maryland,  IS  How., 

Be^ordBHdge,  IWoodb.  &  M.,  401,  74;    Wood  v.  Fowler,  26  Kan.,  689; 

409, 411;  Or^fing  v.  Gibb,  McAU.,  212.  Pere  Marquette  Boom  Co.  v.  Adams, 

Am  to  the  ordinance  of  1795,  see  44  Mich.,  405.    See  also  Strader  v. 

Columif^ui  Ins,   Co,    v.   Curtenius,   6  Orafuvn,  10  How.,  95*,  Dred  Scott  y 

McLean,  209,    212,    217;    Depew   y.  Sanford,  19  Id.,  490,  501,  606,  508. 
TwUeer,  5  Ind.,  8. 
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decide  the  first  point  raised  in  the  bill  of  exceptions,  viz.: 
that  Congress  had  no  right  to  grant  the  land  to  the  city  of 
Mobile.** 

In  the  ease  of  PoUasr3!%  leasee  v.  Files^  it  is  remarked  (2 
How.,  601)  that  ^^the  arguments  of  both  counsel  as  to  the 
right  of  the  state  of  Alabama  over  navigable  water  in  virtuie 
of  her  sovereignty,  are  omitted,  because  the  opinion  of  the 
court  does  not  touch  upon  that  point." 

In  the  present  case,  there  were  objections  made  upon  the 
trial  below  to  the  admission  of  certain  evidence  which  was 
offered  by  the  defendant;  but  these  objections  were  not 
pressed^  and  the  whole  argument  turned  upon  the  correct- 
ness of  the  charge  of  the  court,  which  was  as  follows:  *^That 
if  they  believed  that  the  premises  sued  for  were  below  usual 
high  water-mark,  at  the  time  the  state  of  Alabaipa  was  admit- 
tea  into  the  union,  then  the  act  of  Confess,  and  the  patent  in 
pursuance  thereof,  could  give  the  plaintiff  no  title,  whether 
the  waters  had  receded  by  the  labor  of  man  only,  or  by  allu- 
vion; to  which  plaintiff  excepted,  and  the  court  signs  and 
seals  this  bill  of  exceptions." 

Under  these  instructions  the  jury  found  for  the  defendant, 
and  the  Supreme  Court  of  Alabama  affirmed  the  judgment. 
From  this  last  court  the  case  was  brought  up,  under  the  25th 
section  of  the  Judiciary  Act,  and  the  only  question  was  upon 
the  correctness  of  the  above  instructions. 

Caze^  for  the  plaintiff  in  error. 
Sergeant^  for  the  defendant  in  error. 

-I  *Coxe^  for  plaintiff  in  error,  said,  that  the  only  point 
presented  upon  the  record  grew  out  of  the  charge  of  the  court. 
The  plaintiff  gave  in  evidence  a  patent  from  the  United  States 
for  the  premises  in  question;  an  act  of  Congress,  July  2d, 
1886,  and  an  act  of  26th  May,  1824.  Proof  was  given  that 
the  waters  of  Mobile  bay,  at  high  tide,  overflowed  the  premises 
during  all  the  time  up  to  1822. 

*This  same  title  has  been  before  the  court  already  and  con- 
firmed.   1  How.,  95 ;  2  Id.,  591. 

The  act  of  Congress  admitting  Alabama  into  the  union  is  in 
6  Laws  U.  S.,  chap.  458,  p.  880.  The  6th  section  contains  a 
proviso,  that  all  navigable  waters  shall  remain  public  high- 
ways, Ac.  Unless  this  section  prevents  the  land  described  in 
the  patent  from  belonging  to  the  United  States,  the  plaintiff 
must  recover  under  it. 

Ib  14  Pet.,  361,  the  land  in  question  was  situated  just  like 
this,  and  the  title  was  confirmee}.    So  in  16  Pet.,  284,  246.    In 
240 
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t3i60e  two  cases  there  is  an  impiied  apinion  of  the  court  upon 
tiie  p(»nt  now  under  consideration,  and  the  expressed  opiniom 
of  one  Todge.    16  Pet.,  262,  266. 

In  2  riow.,  599,  the  point  was  expressly  raised  by  the  coun- 
sel on  the  other  side. 

If  the  lead  dM  not  belong  to  Ae  United  States,  it  belonged 
to  nobody.  Neither  tiie  state  of  Alabaaoa  nor  the  citv  of 
Mobile  had  any  title  to  it.  Many  lands  are  in  the  same  situa- 
tion, subject  to  be  overflowed,  and  if  they  belong  to  nobody, 
there  is  an  end  to  all  improTement  of  them,  and  they  must 
remain  public  nuisances. 

Serffeantj  for  d^Eendant  in  error,  stated  the  following  points : 

1.  The  pltuntiff  rested  his  case  entirely  upon  the  act  of 
Congress  of  the  2d  July,  1886,  and  the  patent  issued  under  it, 
showing  no  previous  or  other  right  The  act  and  the  patent 
gave  him  no  title  to  the  premises,  beoause, 

1st.  The  United  States  liad  nothing  to  grant  or  to  release; 
the  right,  if  any,  between  high  and  low  waternnark  being  in 
the  state  of  Alabama,  and  not  in  the  United  States ;  and  if 
ever  in  the  United  States,  after  Alabama  became  a  state,  was 
passed  away  and  parted  with  by  the  act  of  1824. 

2d.  Tiie  right  and  title  in  and  to  the  premises  in  <|uestion 
wete  vested  in  those  under  whom  defendant  <daims,  by  a  valid 
grant  from  Spain  Mme  the  traa^  of  1808^  namely,  by  the 
grant  of  June  9th,  1802. 

8d.  The  ^rant  from  Spain,  caUiacg  for  the  river  as  a  bound- 
ary, maintained  the  same  bousdaiy  and  fdtowed  the  river. 

4^.  The  length  of  the  line  referred  to  in  the  grant  does  not 
limit  defendant^B  ticht,  because  it  is  not  stated  for  the  purpose 
of  limiting  the  right,  but  only  as  the  then  distance  to  the 
river;  beoMse  it  actually  went  into  the  river,  and  also  because 
the  call  for  the  river  controls  both  coume  smL 


^   The  act  of  Ooiiffress  ooukl  not  opraate  as  a  reoi  g 
leleaee  or  confixmatioiiL,  hecause  tiwte  wis  bo  right  or  ^ 


eoter  of  right  for  a  releaee  or  cmufirmation  to  operate  upon. 

8.  The  right  of  the  defendant  was  saved  and  confirmed  by 
the  act  of  1824,  so  as  to  place  it  thenceforward  beyond  doubt 
or  question. 

^ All  of  Mr.  JSergetm^M  remarks  which  bear  upon  other  points 
tidua  the  one  upon  which  the  opinion  of  the  court  rested  are 
omitted«> 

Had  the  United  States  any  tide  to  land  covered  by  naviga- 
Ue  water,  after  the  admission  of  Alabama  into  the  unioii? 
Jvdge  Catron  has  decided  in  favor  of  the  United  States,  but 
the  eourt  has  expressed  no  opinion  in  pxeceding  cases.    The 

Vol,  III,— 16  S41 
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land  in  question  was  a  part  of  the  shore  of  the  river  when 
.Alabama  was  admitted,  and  was  so  when  the  act  of  1824 
passed.  It  was  a  part  of  the  riyer.  What  is  a  riyer?  Are 
not  its  banks  included?  In  the  language  of  courts,  there  are 
two  distinct  parts  of  a  riyer,  its  shore  and  its  channel.  The 
shores  sometimes  extend  a  mile  out.  They  may  be  left  bare 
at  low  tide,  but  are  still  a  part  of  the  river,  either  for  the  pur- 
poses of  navigation  or  fisnine.  Beyond  that  is  the  channel. 
The  record  describes  this  land  as  being  bounded  by  the  chan- 
nel of  the  river.  The  question,  whether  the  United  States 
had  a  title  after  1817,  was  not  decided  in  14  Pet.,  nor  in  16 
Id.,  nor  in  Pollard  v.  JFUes.  It  is  of  littie  importance  to  the 
United  States,  because  free  navigation  is  secured,  but  of  great 
magnitude  to  the  state.  It  has  been  said,  that  if  the  decision 
be  against  the  United  States,  the  shores  must  remain  unim- 

E roved.  But  not  So.  Their  improvement  requires  local  regu- 
htion.  They  are  avenues  to  navigation,  and  want  a  nearer 
guardian  than  the  United  States.  Other  states  have  the  con- 
trol of  similar  property.  The  United  States  describe  the  lim- 
its of  a  port  in  their  revenue  laws,  and  if  they  want  a  local 
property  thev  buy  it.  A  state  can  manage  this  sort  of  prop- 
erty better  than  the  United  States,  who  have  never  done  any 
thing  with  it.  The  question  is  important  to  the  new  states,  as 
involving  an  attribute  of  sovereignty,  the  want  of  which  makes 
an  invidious  distinction  between  the  old  and  new  states.  In 
9  Port.  ([Ala.),  577,  there  is  an  outline  of  the  argument  upon 
this  subject,  and  the  autiiorities  are  cited.  See  also  589,  591. 
It  is  not  material  for  me  to  examine  the  power  of  the  King  of 
Spain,  because  after  the  transfer  in  1808,  the  country  became 
subject  to  the  common  law  and  statute  laws  of  the  United 
States,  except  as  to  previous  grants. 

At  pase  596,  this  particular  question  is  examined,  and  the 
case  in  10  Pet.  referred  to. 

It  appears,  therefore,  that  the  Supreme  Court  of  Alabama 
studied  the  subject,  and  there  is  no  adverse  decision  in  this  or 
any  state  court.  On  the  contrary,  the  decision  of  Alabama 
has  been  sustained  by  this  court  in  principle. 
*2161  ^  right  to  the  shore  between  high  and  low  water* 
^  mark  is  a  sovereign  *right,  not  a  proprietary  one.  By  the 
treaties  of  1808  and  1819  there  is  no  cession  of  river  shores, 
although  land,  forts,  &c.,  are  mentioned.  Why?  Because 
rivers  do  not  pass  by  grant,  but  as  an  attribute  of  sovereignty. 
The  right  passes  in  a  pecuUar  manner ;  it  is  held  in  trust  for 
every  individual  proprietor  in  the  state  or  the  United  States, 
and  requires  a  trustee  of  great  dignity.  Rivers  must  be  kept 
open ;  they  are  not  land,  which  may  be  sold,  and  the  right  to 
242  ^ 
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ihem  pasfles  with  %  transfer  of  soyereignty.  16  Pet.,  867,  418, 
410,  416. 

It  follows  from  this  decision,  that  the  rights  oyer  riyers 
became  seyered  from  the  rights  oyer  property.  In  Pennsyt 
yania,  after  the  Reyolution,  an  aot  was  passed  confiscating  the 
property  of  the  Penn  family ;  but  no  act  was  passed  trans- 
ferring the  soyereignty  of  tiiie  state.  The  reason  is,  that  no 
act  was  necessary.  Soyereignty  transferred  itself^  and  when 
this  passes,  the  right  oyer  riyers  passes  too.  Not  so  with  pub* 
lie  lands.  The  right  which  New  Jersey  acquired  in  16  Peters 
was  precisely  the  right  which  Alabama  claims  now.  There 
can  be  no  distinction  between  those  states  which  acquired 
their  independence  by  force  of  arms  and  those  which  acquired 
it  by  the  peaceful  consent  of  older  states.  The  Constitution 
says,  the  latter  must  be  admitted  into  the  union  on  an  equal 
footing  with  the  rest.  The  dissenting  opinion  of  Judge 
Thompson  (page  419)  is  not  inconsistent  with  this. 

If  tikese  positions  are  right,  the  United  States  had  nothing 
below  high  water-mark.  They  might  haye  reseryed  it  in  the 
compact  with  the  state.  The  third  article  of  the  treaty  with 
Spain  (1  Land  Laws,  67,)  contains  such  a  reseryation.  But 
as  it  is,  the  United  States  haye  nothing  in  Alabama  but  pro- 
prietary rights.  They  cannot  put  their  foot  in  a  state  to 
claim  juriscuction  wid^ut  its  consent.  No  principle  is  more 
familiar  than  this,  that  whilst  a  state  has  granted  a  portion  of 
its  soyereign  power  to  the  United  States,  it  remains  in  the 
enjoyment  of  all  the  soyereignty  which  it  has  not  yoluntarily 
parted  with.  This  court,  though  inexpressibly  yaluable  to 
the  country,  is  yet  a  court  of  limited  jurisdiction.  In  the 
C!onstitution,  whieit  power  is  giyen  to  the  United  States  oyer 
the  subject  we  are  now  discussing  ?  In  a  territory  they  are 
soyereign,  but  when  a  state  is  erected  a  change  occurs.  A 
new  soyereign  comes  in.  Where  the  power  of  taxation  occurs, 
it  is  because  it  has  been  yielded  by  compact.  1  McLean, 
887,  839,  843,  844,  854,  871,  874,  878. 

The  case  in  10  Pet.,  781,  Nw  Orleam  y.  The  United  Skates, 
sanctions  the  idea,  tiutt  the  power  of  which  we  haye  been 
speaking  must  be  held  in  trust;  that  the  kings  of  France 
had  jurisdiction  oyer  the  shore,  but  it  was  a  police  power, 
and  used  for  the  common  benefit,  not  as  a  proprietary 
right.  If  the  trust  be  in  the  state  of  Alabama,  the  United 
States  cannot  defeat  that  trust.  Tlie  right  of  accretion  could 
not  belong  to  the  United  States,  because  it  belongs  to  the 
adjacent  proprietor. 

*  (7oa?e,  in  reply,  insisted,  that  former  decisions  of  this  ^ 
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oonrt  cover  Hum  case.  Tha  nutnve  ef  Om  grottBd  in  question 
is  fully  shown  in  9  Port.  (Ala.)i  580,  581 ;  that  the  tide  rises 
oaa  and  a  hidf  or  tiro  seet.  ht  10  Peters,  667,  property 
similariy  situated  is  described,  wiiere  the  water  would  oveiv 
flow  unless  confined  by  banks.  It  has  been  said,  that  the 
United  States  cannot  exercise  acts  of  ownership  over  it,  but 
it  is  conceded  that  Spain  had  and  ezerdsed  jurisdiction  to  the 
CKtent  of  granting  it  to  ittdividuals.  10  Pet.,  679,  680,  681 ; 
Attorney'^enerars  opimon,  16  Id.,  252 ;  9  Port.  (Ala.),  591. 

In  10  iret.,  662,  no  question  like  the  present  was  raised,  as 
to  the  power  to  grant,  but  whether  the  property  ever  had  been 
granted. 

The  case  of  New  Orleans  v.  VhUed  State$  involved  merely 
the  question,  whether  the  land  had  been  dedicated  to  the  pub- 
lic. It  was  like  the  Pittsburg  and  Cincinnati  cases,  differing 
only  as  to  the  &cts  proved  to  substantiate  such  dedication  and 
the  code  of  law  which  was  to  govern  it.  The  citations  from 
Domat  (728)  aie  designed  merely  to  point  out  the  places 
which  belong  to  the  public  No  question  was  presented  or 
decided,  nor  was  any  opinion  indicated  as  to  the  points 
involved  in  thii  controversy. 

Prior  to  the  tceskty  by  which  the  United  States  acquired 
this  territory,  the  former  aovereign  claimed  and  exercised  the 
rights  which  the  United  States  have  undertaken  to  exercise. 
But  it  is  said,  that  wo  must  show  tiiat  our  government  could  be 
the  recipient  of  this  power.  Suppose  we  cannot.  Then  the 
right  must  remain  in  Spain,  winch  would  be  a  strange  result. 
But  we  say, 

L  Diat  portion  of  sovereign  power  whidi  is  vested  in  the 
United  States  by  our  Constitution  and  laws  is  unlimited. 

2.  The  ex^wiee  of  power  by  any  department  or  functionary 
of  the  government,  as  anong  and  operating  on  ourselves,  is 
limited. 

8.  The  sovereign  power  as  a  nation  in  its  foreign  intercourse 
is  subject  to  no  constitutional  lestraint. 

But  it  is  c(mteoded,  that  the  right  to  the  shore  is  a  sovereign 
and  political,  not  a  pioprietaxy  righL  In  what  the  distinction 
exists,  so  far  as  it  is  applictd^le  to  this  controversy,  has  not 
been  explained,  and  is  not  easy  to  be  undwstood.  That  there 
is  an  immense  body  of  lands  in  all  our  alluvial  territory,  from 
the  North  river  to  the  Sabine,  inoludine  tiie  meadows  between 
Newark  and  New  Yoifc,  those  on  the  Delaware,  the  rice  plan- 
tations of  Carolina  and  Georgia,  the  marshes  of  Florida,  the 
swamps  of  Louisiana,  is  a  matter  of  fact.  They  are  subject 
to  neriodical  inundations,  some  daily,  some  by  occasional 
freroets,  aotne  with  tiw  semt^annuai  rise  of  wateScs.  Aceord- 
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ing  to  the  argoment  oa  the  ether  aide,  all  these  ace  to  be  eai^ 
eioered  part  of  the  ehoie.  How  eaa  a  politkal  power  be  said 
to  exist  without  a  pxoprietaij  x^ht  ova?  iparahes  wbeta  no 
one  caa  liy e  ? 

It  is  said  the  treatiea  o£  1808  aad  iai9  nowhem  sfedfy 
rivers,  and  from  this  the  oondusion  ia  drawn  that  thej  passed 
as  part  of  the  soyereigmty.  It  seems  more  probable  r«Mg 
that  thej  passed  as  part  of  *the  territory.  Maads  ^ 
are  mentioned  out  in  the  ocean,  under  which  wb  hcdd  Kej 
West,  Torti]^^  &c.  Why  should  they  be  consideved  meiely 
as  incidents  to  sovereignty  and  not  part  of  the  territory  ?  The 
huiguage  of  the  grant  is,  in  ^  full  ^xqperty  and  sovereignty." 

The  treaty  of  1795^  with  Spain,  (1  Lawa  U.  &,  2St,>  in 
designating  the  boundaries,  speaka  of  them  which  sepasate  the 
territories  of  the  contracting  parties,  and  establish  part  of  this 
line  of  territory  in  the  mi&le  of  a  river.  Article  4th  desig- 
nates the  middle  of  the  channel,  or  bed  of  the  Mississippi, 
as  the  western  boundary.  In  this  treaty,  aa  in  that  of  1819, 
a  river  is  the  boundary,  and  its  free  navigation  is  secured. 
Did  any  one  ever  suppose  that  either  party  precluded  itself 
from  usinff  the  highway,  or  from  holding  or  di^KMing  of  the 
lands  on  the  banks  subject  to  inundation? 

It  is  said  that  the  land  which  was  in  question  in  Matrtin  v. 
Waddell^  16  Pet.,  869,  was  similariy  situated  to  the  present; 
that  it  was  below  high  water,  and  thence  it  is  inferred  that  it 
was  above  low  waternnark.  But  the  special  verdict  indicates 
no  such  thing.  It  says,  *^  covered  with  water,"  ^  where  the 
tide  ebbs  and  flows."  Nor  is  tiiere  anything  in  the  passives 
cited  (410,  413,  416)  conflicting  with  tins  idea.  New  Jersey, 
who  asserted  the  right  sustained  in  that  ease,  would  be  aston- 
ished to  learn  the  construction  now  placed  upon  it,  denying 
the  ri^t  of  private  property  in  the  flats  kit  bare  at  low 
water,  or  in  the  valuable  meadows  protected  by  banks  from 
daily  inundation,  and  converted  into  productive  prop0ty, 
conducive  equally  to  health  and  wealth. 

In  the  lands  thus  situated,  which  had  not  been  severed  &om 
the  public  domain,  the  United  States  had  the  capacity  to 
acquire,  and  did  acquire,  a  proprietary  int^est.  N<nr  ia  this 
repugnant  to  our*  Constitution  or  laws,  <»  the  [Ndiieiides  of  our 
government.  Throughout  the  union  such  property  is  held  by 
individuals  under  titles  sanctioned  by  legislative  aets  and 
judicial  decisions. 

The  sea-shore  and  arma  of  the  sea,  *^  like  eiher  yttUic  pio^ 
erty,  may  be  granted  by  the  king  or  government  to^  indiwenal 
proprietors."    2  Dane's  Abr.,  MO,  691. 

The  Massachusetts  colony  act  of    1691 
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^eces  of  flats  to  the  proprietors  of  the  adjoining  glands. 
This  was  in  strict  oonformily  with  the  English  law.  The  soil 
on  which  the  sea  flows  and  ebbs,  that  is,  between  high  and  low 
water-marks,  ma^  be  parcel  of  a  manor.  Where  the  tide  flows, 
it  is  within  the  jurisdiction  of  the  admiralty ;  where  the  tide 
ebbs,  the  land  may  belong  to  a  subject.  Everything  done  on 
the  land  when  the  sea  is  out,  shall  be  tried  at  common  law ; 
5  Co.,  107,  Constable's  case.  In  New  York  and  New  Jersey, 
the  inlets  of  the  sea  on  Long  Island  and  between  the  Passaic 
and  Hackensack,  have  all  been  reclaimed  and  conyerted  into 
meadows.  When  New  York  claimed  the  entire  jurisdiction  of 
*21Q1  ^^^  North  river,  she  never  thought  of  claiming  the 
J  *meadows  and  marshes  on  the  Jersey  side,  altiiough 
they  were  covered  at  every  high  tide  by  the  waters  of  tlu^t 
river. 

On  the  Delaware,  in  the  states  of  Delaware,  New  Jersey 
and  Pennsylvania,  the  same  law  prevails. 

In  Maryland,  South  Carolina,  and  Georgia,  valuable  private 
property  has  been  thus  reclaimed  from  the  water. 

Throughout  our  western  country,  Ohio,  Indiana,  Illinois, 
Missouri,  Louisiana,  Alabama,  Mississippi,  no  question  has 
ever  been  raised  on  this  point  until  these  cases  first  presented 
it.  Millions  of  acres  are  thus  held.  The  right  has  been  uni- 
formly asserted  by  the  United  States.  It  was  so  in  the  act  of 
20th  April,  1818,  for  the  sale  of  Fort  Charlotte  lands,  which 

fave  rise  to  the  suits  in  Peters  and  Porter.    9  Port.  (Ala.) ; 
6  Pet.,  250 ;  6  Laws  U.  S.,  846. 
The  act  of  May  26th,  1824,  expressly  grants  land  of  this 
description,  and  the  act  of  July,  1836,  does  the  same. 

All  the  titles  under  these  acts  are  now  in  controversy.  It 
is  said  that  the  United  States  have  little  or  no  interest  in  this 

Question;  but  their  interest  is  of  incalculable  value.  See 
Parley's  Louisiana,  as  to  the  amount  of  overflowed  lands. 
The  right  has  been  judiciously  recognised.  In  16  Pet.,  408, 
United  States  v.  Fitzgerald,  where  there  was  a  claim  under  the 
pre-emption  laws.  In  the  five  different  cases  in  which  this 
very  grant  has  been  disputed.  Pollard  v.  Kibbe,  14  Pet.,  865, 
where  the  title  of  both  parties  was  presented.    So  far  as  the 

ElaintifiTs  title  appears,  it  was  identical  with  that  now  ex- 
ibited,  with  the  only  addition  of  the  Spanish  origin,  which 
had  been  rejected  by  the  board  of  commissioners.  The 
defendant's  title  the  same  as  now.  All  the  objections  now 
u^ed  to  the  plaintiff's  title  were  then  apparent  on  the  record. 
Ahbile  v.  JEslava,  16  Pet.,  234;  9  Port.  (Ala.) ;  MobiU  v.  Hair 
lett,  16  Pet.,  261 ;  Mobile  v.  Emanud,  1  How.,  95 ;  Pollard  v. 
IVZeir,  2Id.,  592.. 
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Mr.  Justice  McEINLEY  delivered  the  opinion  of  the  court* 
This  case  comes  before  this  court  upon  a  writ  of  error  to  the 
Supreme  Court  of  Alabama. 

An  action  of  ejectment  was  brought  by  the  plaintifGs  against 
the  defendants,  in  the  Circuit  Court  of  Mobile  county,  in  said 
state ;  and  upon  the  trial,  to  support  their  action,  ^^  the  plain- 
tifiGB  read  in  evidence  a  patent  from  the  United  States  for  the 

S remises  in  question,  and  an  act  of  Congress  passed  the  6th 
ay  of  July,  1886,  confirming  to  them  the  premises  in  the 
patent  mentioned,  together  with  an  act  of  Congress  passed  the 
20th  of  May,  1824.  The  premises  in  question  were  admitted 
by  the  defendants  to  be  comprehended  within  the  patent;  and 
there  was  likewise  an  admission  by  both  parties  that  the  land 
lay  between  Church  street  and  North  Boundary  street,  in 
the  city  of   Mobile ;    and  there  the   plaintifb    rested  their 

case.  r*220 

***The  defendants,  to  maintain  the  issue  on  their  *• 
part,  introduced  a  witness  to  prove  that  the  premises  in  ques^ 
tion,  between  the  years  1819  and  1828,  were  covered  by  water 
of  the  Mobile  river  at  common  high  tide ; "  to  which  evidence 
the  plaintiffis  by  their  counsel  objected ;  but  the  court  over- 
ruled the  objection,  and  permitted  the  evidence  to  go  to  the 
jury.  ^  It  was  also  in  proof,  on  the  part  of  the  defencUmt,  that 
at  the  date  of  the  Spanish  grant  to  Panton,  Leslie  &  Co., 
under  which  they  claim,  the  waters  of  the  Mobile  bay,  at  high 
tide,  flowed  over  what  is  now  Water  street,  and  over  about 
one-third  of  the  lot  west  of  Water  street,  conveyed  by  the 
Spanish  OTant  to  Panton,  Leslie  &  Co. ;  and  that  the  waters 
continued  to  overflow  Water  street,  and  the  premises  sued  for, 
during  all  the  time  up  to  1822  or  1828 ;  to  all  which  admissions 
of  evidence,  on  part  of  the  defendants,  the  plaintifGs  ex- 
cepted.*'  'VThe  court  charged  the  jury,  that  if  they  believed 
the  premises  sued  for  were  below  usual  high  water-mark,  at 
the  time  Alabama  was  admitted  into  the  union,  then  the  act  of 
Congress,  and  the  patent  in  pursuance  thereof  could  give  the 
plaintiffs  no  title,  whether  the  waters  had  receded  by  the  labor 
of  man  only,  or  by  alluvion ;  to  which  the  plaintiflh  excepted. 
Whereupon  a  verdict  and  judgment  were  rendered  in  favor  of 
the  defendants,  and  which  judgment  was  f^fterwards  affirmed 
by  the  Supreme  Court  of  the  state." 

This  question  has  been  heretofore  raised,  before  this  court, 
in  oases  from  the  same  state,  but  they  went  off  upon  other 
points.  As  now  presented,  it  is  the  only  question  necessary 
to  the  decision  of  the  case  before  us,  ana  must,  therefore,  be 
decided.  And  we  now  enter  into  its  examination  with  a  just 
sense  of  its  great  importance  to  all  the  states  of  the  union,  and 
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partieulatly  to  ilM  new  ones.  Although  this  is  the  first  time 
we  have  be^i  called  upon  to  draw  the  line  that  separates  the 
sovereignty  and  jurisdiction  of  the  gOTernment  of  the  imkM^ 
and  the  state  gor^mBieiitB^  oyer  the  subject  in  eontroTersy, 
many  of  the  prineiples  which  enter  into  and  form  the  elemettts 
of  Die  question  baye  been  settled  by  preyioos,  well  considerec^ 
deciinons  of  this  court,  to  which  we  shall  h&ye  occasion  to 
refer  in  the  course  of  thk  investigation. 

The  counsel  for  the  pHuntiffe  insisted,  in  argument,  that  the 
United  States  deriyed  title  to  that  part  of  Ahibama,  in  which 
the  land  in  cmtooyersy  lits^  from  the  King  of  Spain ;  and  that 
they  succeeded  to  all  his  nghts,  powers,  and  jurisdiction,  over 
the  territory  ceded,  and  therefcoe  hold  the  land  and  soil,  under 
nayieable  waters,  according  to  the  laws  and  usages  of  Spain; 
and  by  those  laws  and  usages  the  rights  of  a  siu>ject  to  land 
deriyed  from  the  crown  could  not  extend  beyond  high  water* 
mark,  on  nayigable  waters,  without  an  express  grant;  and 
ikat  till  alluyion  belonged  to  the  crown,  and  might  be  granted 
by  this  Icin^,  together  with  all  land  between  meh  water  and 
*2211  ^^  channel  of  such  nayigable  waters ;  and  by  the  com- 
-■  pact  between  the  United  States  and  Alabama,  on  *her 
admission  into  the  union,  it  was  agreed,  that  the  people  of 
Alabama  for  ever  cbsclaiined  all  right  or  title  to  the  waste  or 
unappropriated  lands  lying  within  the  state,  and  that  the  same 
should  remain  at  the  sole  disposal  of  the  United  States ;  and 
that  all  the  nayigable  waters  within  the  state  should  for  eyer 
iraiiain  public  h^hways,  and  free  to  the  citizens  of  that  state 
and  the  United  States,  without  any  tax,  duty,  or  impost,  or 
toll  therefor,  imposed  by  that  state.  That  by  these  articles  of 
the  compact,  the  land  under  the  nayigable  waters,  and  the 

?ublic  domain  aboye  high  water,  were  alike  reseryed  to  the 
fnited  States,  and  alike  subject  to  be  sold  by  them ;  and  to 
give  any  other  construction  to  these  compacts,  would  be  to 
yield  up  to  Alabama,  and  the  other  new  states,  all  the  public 
lands  within  their  limits. 

We  think  a  proper  examination  of  this  subject  will  show, 
that  the  United  States  neyer  held  any  municipBd  soyereignty, 
jurisdiction,  or  right  of  soil  in  and  to  the  territory,  of  which 
Alabama,  or  any  oi  the  new  states  were  formed ;  except  for 
temporary  purposes,  and  to  execute  the  trusts  created  by  the 
acts  of  the  Virginia  and  Georgia  legislatures,  and  the  deeds  of 
cession  executed  by  them  to  Sie  Ihiited  States,  and  the  trust 
created  by  the  tcsfM^  with  the  French  republic,  of  the  80th 
of  April,  1808^  oeding  Louistana. 

All  that  part  of  Alabama  which  lies  between  the  thiity-first 
and  thirty-fifth  degree  of  north  latitude,  was  ceded  by  tlit 
248 


JANUARY  TEEM,  ]»45. 


PolUvd'a  Lcfiaee  «w  BkgMk  el  aL 


slate  of  Georgia  to  the  United  States^  bgr  dead  baajcing^ 
the  24th  day  of  April,  1802,  whieh  ie  aubetantially,  in  all  ids 
principles  and  stipulations,  like  the  deed  of  eeesioo  exeented 
by  Virginia  to  the  United  States,  on  the  Ist  day  el  Maiehi 
1784,  by  which  she  ceded  to  the  United  Stales  the  tMxitary 
north-west  of  the  river  Ohio.  Both  of  these  deeda  of  eeukm 
stipulated,  that  all  the  lands  within  the  territory  ceded*  and 
not  reserved  or  appropriated  to  other  purpoaea^  should  ba  oon- 
sidered  as  a  common  fund  for  the  nse  and  benefit  of  all  the 
United  States,  to  be  faithfully  and  bona  jide  diapoaad  ef  for 
that  purpose,  and  for  no  other  use  or  porpoae  whateiEer.  And 
the  statute  passed  by  Virginia  authorizing  her  delagatea  to 
execute  this  deed,  and  which  is  recited  in  it,  aathorizea  tham, 
in  behalf  of  the  state,  by  a  proper  deed  to  eonvey  to  tha 
United  States,  for  the  benefit  of  said  states^  all  the  lighls^  ti^, 
and  claim,  as  well  of  soil  as  jurisdiction,  ^  upon  condition  that 
the  territory  so  ceded  shall  be  laid  out  and  formed  into  atataa, 
containing  a  suitable  extent  of  territory,  not  less  than  lOOv  nor 
more  than  150  miles  square,  or  as  near  thereto  as  cxretti&> 
stances  will  admit:  and  that  the  states  so  f<»med  shall  ba 
republican  states  and  admitted  members  of  the  fedmnl  anioB, 
having  the  same  rights  of  sovereignty,  freedom,  and  inda^ 
pendence,  as  the  other  statos."  Ann  the  delegates  eoncluda 
the  deed  thus:  ^^Now  know  ye,  that  we,  the  said  Thomaa 
Jefferson,  Samuel  Hardy,  Arthur  Lee,  and  James  Mon-  r«oa9 
roe,  by  virtue  of  the  *power  and  authority  committed  ^ 
to  us  by  the  act  of  the  said  general  assembly  of  Virginia 
before  recited,  and  in  the  name  and  for  and  on  behalf  of  tha 
said  commonwealth,  do  by  these  presents  convey,  transfer,  as- 
sign, and  make  over  unto  the  United  States  in  Congress  aaaem- 
bled,  for  the  benefit  of  said  states,  Virginia  inclusive,  all 
right,  title,  and  claim,  as  well  of  soil  as  of  jurisdiction,  which 
the  said  commonwealth  hath  to  the  territory  or  tract  of 
country  within  the  limite  of  the  Virginia  charter,  sitnate, 
lying,  and  bein^  to  the  north-west  of  &e  river  Ohio,  to  and 
for  the  uses  and  purposes,  and  on  the  conditions  of  tha  said 
recited  act." 

And  in  the  deed  of  cession  by  Georgia  it  is  expressly  atipu- 
lated,  ^^  That  the  territory  thus  ceded  shall  form  a  stete  and 
be  admitted  as  such  into  the  union  as  soon  as  it  shall  eontsui 
sixty  thousand  free  inhabifcante,  or  i^  an  earlier  period  i£ 
Congress  shaU  think  it  expedient,  on  the  same  oonditiona  and 
restrictions,  with  the  same  privileges,  and  in  tlio  same  mannar, 
as  is  provided  in  the  ordinance  of  Congress  of  tiie  ISifa  daj 
of  Julv,  1787,  for  the  government  of  the  north-western 
tory  of  the  United  States,  whieh  ordinance  shall  in  all  its 
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extend  to  the  territory  contained  in  the  present  act  of  cession, 
that  article  only  excepted  which  forbids  slaveiy."  The  manner 
in  which  the  new  states  were  to  be  admitted  into  the  union, 
according  to  the  ordinance  of  1787,  as  expressed  therein,  is  as 
follows:  ^^And  whenever  any  of  the  said  states  shall  have 
sixty  thousand  free  inhabitants  therein,  such  state  shall  be 
admitted  by  its  delegates  into  the  Congress  of  the  United 
States,  on  an  equal  footing  with  the  original  states  in  all 
respects  whatever."  Thus  it  appears  that  the  stipulations, 
trusts,  and  conditions,  are  substantially  the  same  in  both  of 
these  deeds  of  cession ;  and  the  acts  of  Congress,  and  of  the 
state  legislatures  in  relation  thereto,  are  founded  in  the  same 
reasons  of  policy  and  interest,  with  this  exception,  however — 
the  cession  made  by  Virginia  was  before  the  adoption  of  the 
Constitution  of  the  United  States,  and  that  of  Georgia  after- 
wards. Taking  the  legislative  acts  of  the  United  States,  and 
the  states  of  Virginia  and  Georgia,  and  their  deeds  of  cession 
to  the  United  States,  and  giving  to  each,  separately,  and  to  all 
jointly,  a  fair  interpretation,  we  must  come  to  the  conclusion 
that  it  was  the  intention  of  the  parties  to  invest  the  United 
States  with  the  eminent  domain  of  the  country  ceded,  both 
national  and  municipal,  for  the  purposes  of  temporary  govern- 
ment, and  to  hold  it  in  trust  for  the  performance  of  the  stipu- 
lations and  conditions  expressed  in  the  deeds  of  cession  and 
the  legislative  acts  connected  with  them.  To  a  correct  under- 
standing of  the  rights,  powers,  and  duties  of  the  parties  to  these 
contract,  it  is  necessary  to  enter  into  a  more  minute  examina- 
tion of  the  rights  of  eminent  domain,  and  the  right  to  the 
public  lands.  When  the  United  States  accepted  the  cession 
of  the  territory,  they  took  upon  themselves  the  trust  to  hold 
*22^1  ^^^  municipal  eminent  domain  for  the  new  states,  and 
J  to  invest  them  with  it,  to  *the  same  extent,  in  all 
respects,  that  it  was  held  by  the  states  ceding  the  territories. 

The  right  which  belongs  to  the  society,  or  to  the  sovereign, 
of  disposing,  in  case  of  necessity,  and  for  the  public  safety,  of 
all  the  wealth  contained  in  the  state,  is  called  the  eminent 
domain.  It  is  evident  that  this  right  is,  in  certain  cases, 
necessary  to  him  who  governs,  and  is,  consequently,  a  part  of 
the  empire,  or  sovereign  power.  Vat.  Law  of  Nations,  section 
244.  This  definition  shows,  that  the  eminent  domain,  although 
a  sovereign  power,  does  not  include  all  sovereign  power,  and 
this  explains  the  sense  in  which  it  is  used  in  this  opinion.  The 
compact  made  between  the'  United  States  and  the  state  of 
Georgia,  was  sanctioned  by  the  Constitution  of  the  United 
States;  by  the  3d  section  of  the  4th  article  of  which  it  is 
declared,  that  ^^  New  states  may  be  admitted  by  the  Congress 
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into  this  anion ;  but  no  new  state  shall  be  formed  or  erected 
within  the  jurisdiction  of  any  other  state,  nor  any  state  be 
formed  by  the  junction  of  two  or  more  states  or  parts  of 
states,  without  the  consent  of  the  legislatures  of  the  states 
ooncerQed4  as  well  as  of  Congress." 

When  Alabama  was  admitted  into  the  union,  on  an  equal 
footing  with  the  original  states,  she  succeeded  to  all  the  righto 
of  sovereignly,  jurisdiction,  and  eminent  domain  which 
Georgia  possessed  at  the  date  of  the  cession,  except  so  fax 
as  this  right  was  diminished  by  the  public  lands  remaining  in 
the  possession  and  under  the  control  of  the  United  States,  for 
the  temporary  purposes  provided  for  in  the  deed  of  cession 
and  the  legislative  acts  connected  with  it.  Nothing  remained 
to  the  United  States,  according  to  the  terms  of  the  agree- 
ment, but  the  public  lands.  And,  if  an  express  stipulation 
had  been  inserted  in  the  agreement,  granting  the  municipal 
right  of  sovereignty  and  eminent  domain  to  the  United  States, 
such  stipulation  would  have  been  void  and  inoperative: 
because  the  United  States  have  no  constitutional  capacity  to 
exercise  municipal  jurisdiction,  sovereignty,  or  eminent  domain, 
ifithin  the  limits  of  a  state  or  elsewhere,  except  in  the  cases  in 
which  it  is  expressly  granted.^ 

By  the  16th  clause  of  the  8th  section  of  the  1st  article  of  the 


^  The  statement,  that  the  United  not  be  liable  to  be  controlled  or  de 
States  goTemment  has  no  power  to  f  eated  by  the  want  of  consent  of  pil 
take  lands  within  the  boundaries  of  a  yate  parties,  or  of  any  other  author- 
state  by  the  exercise  of  the  right  of  ity."  Cooley  Const.  Lim,y  851,  (6  ed.) 
eminent  domain,  has  been  ovemiled  In  QUmer  ▼.  Lime  Paint,  18  Cal.,  229, 
1^  the  Supreme  Ck>uit  of  the  United  it  was  held  that  the  state  might  take 
States,  {KoM  ▼.  UnUed  States,  1  property  by  the  exercise  of  the  right 
Otto,  867,)  without  any  reference  to  of  eminent  domain  and  devote  it  to 
this  statement.  A  quotation  of  a  sin-  the  general  goyemment  for  its  use. 
gle  sentence  from  Cooley  en  Constitu-  So  in  Burt  y.  Merchantt^  Ins.  Co,,  106 
tional  Limitations  is  made  by  the  Mass..  866;  s.  o.  115  Mass.,  1;  Burt  r. 
court,  and  relied  upon:  *' So  far,  how-  Wiggteworth,  117  Id.,  802.  So  it 
eyer,  as  the  general  govemment  may  mi^t  pass  an  act  authorizing  the 
deem  it  important  to  appropriate  lands  general  government  to  take  land  for 
or  other  property  for  its  own  purposes  public  use  under  the  clause  in  the 
and  to  enabk  it  to  perform  Its  fnno-  constitution  of  the  state  authorizing 
tions,— as  most  sometimes  be  necessary  the  state  to  take  land  for  the  public 
in  the  case  ot  forts,  Ught-houses,  mill-  use.  Beddall  v.  Bryony  14  Md.,  444. 
tary  posts  or  roads,  and  other  conre-  See  A»h  y.  GummingSy  50  X.  H.,  591. 
niences  uid  necesntles  of  government  But  in  People  ex  rel.  Twambly  v. 
— the  general  flovemment  may  still  AudtUfr  GenercU,  23  Mich.,  471,  it  was 
exercise  the  autnority,  as  well  within  held  that  the  state  could  not  thus  take 
the  state  as  within  Uie  territory  under  and  appropriate  lands,  for  the  general 
its  exduaive  Jurtidiotioii,  and  its  right  government  had  the  power  to  take 
to  do  so  may  be  supported  by  the  same  such  lands  when  it  deemed  it  neces- 
reasons  which  support  the  right  in  sary,  and  therefore,  the  state  had  no 
any  case;  that  is  to  say,  the  absolute  authori^todoso;  and  in  DarUnj^ton  v. 
nieoesslty  that  the  meaiis  In  the  gov-  UnUed  States,  82  Pa.  St.,  382,  the  act 
emment  for  perf omfaig  Its  fnneoons  of  Oonmss  authorising  such  a  taking 
and  perpetoaliag  ita  olfteiioe  aboold  was  upEeld. 
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CoDBtittttioD,  power  is  giyen  to  Congress  ^^  to  exercise  exdusiye 
legislation  in  all  cases  whatsoever,  over  sack  district  (not 
exceeding  ten  miles  square)  as  may  by  cession  of  particular 
states,  and  the  acceptcuice  of  Congress,  become  the  seat  of 
government  of  the  Ihiited  States^  and  to  exercise  like  author- 
itnr  over  all  places  purchased,  by  the  consent  of  the  legislature 
of  the  state  in  which  the  same  may  be,  for  the  erection  of  forts, 
mi^azines,  arsenals,  dock-yards,  and  other  needful  buildings." 
Within  the  District  of  Columbia,  and  the  otiier  places  pur- 
chased and  used  for  the  purposes  above  mentioned,  the 
national  and  municipal  powers  of  government,  of  every 
description,  are  united  in  the  government  of  the  union.  And 
these  are  the  only  cases,  within  the  United  States,  in  which  all 
0tyoA-]  ^b®  powers  of  government  are  united  in  a  single  govem- 
-1  ment,  except  in  the  cases  already  ^mentioned  of  the 
temporary  territorial  governments,  and  there  a  local  govern- 
ment exists.  The  right  of  Alabama  and  every  other  new 
state  to  exercise  all  the  powers  of  government,  which  belong 
to  and  may  be  exercised  by  the  original  states  of  the  union, 
must  be  admitted,  and  remain  una  uestioned,  except  so  feu:  as 
they  are,  temporarily,  deprived  of  control  over  the  public 
lands. 

We  will  now  inquire  into  the  nature  and  extent  of  the  r^ht 
of  the  United  States  to  these  lands,  and  whether  that  right 
can  in  any  manner  a£fect  or  control  the  decision  of  the  ease 
before  us.  This  right  originated  in  voluntary  surrenders,  made 
by  several  of  the  old  states,  of  their  waste  and  unappropriated 
lands,  to  the  United  States,  under  a  resolution  of  the  old  Con- 
gress, of  the  6th  of  September,  1780,  recommending  such 
surrender  and  cession,  to  aid  in  paying  the  public  &bt,  in- 
eunred  by  the  war  of  the  Revolution.  The  object  of  all  the 
parties  to  these  contracts  of  cession,  was  to  convert  the  land 
into  money  for  the  payment  of  the  debt,  and  to  erect  new 
states  over  the  territory  thus  ceded ;  and  as  soon  as  these  pur- 
poses could  be  accomplished,  the  power  of  the  United  States 
over  these  lands,  as  property,  was  to  ceaie. 

Whenever  the  United  States  shall  have  fully  executed  these 
trusts,  the  municipal  sovereignty  of  the  new  states  will  be 
complete,  throughout  their  respective  borders;,  and  they,  and 
the  original  states,  will  be  upon  an  equal  footing,  in  all 
respects  whatever.  We,  theie&>re,  think  the  United  States 
hold  the  public  lands  within  the  new  states  by  force  of  the 
deeds  of  cession,  and  the  statutes  connected  with  them,  and 
not  by  any  municipal  sovereignty  which  it  may  be  siq^posed 
they  possess,  or  have  reserved  by  compact  witii  the  new  ststes, 
for  that  particular  purpose.  The  provision  of  tha  Constitutkui 
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abora  reiBixed  to  ahows  tint  no  sacli  power  can  be  exercised 
1^  the  Unitod  States  widiin  a  state.  Such  a  power  is  not  only 
repugnant  to  tibe  ConstituttoD,  but  it  is  inconsistent  with  the 
spirit  and  intention  of  the  deeds  of  cession.  The  argum^rt 
so  much  relied  on  by  the  ooimsel  for  tibe*  plaintifEs,  tnat  the 
agreement  of  the  peqple  inhabiting  the  new  states,  ^^  that  they 
for  ever  disclaim  all  right  and  title  to  the  waste  or  unap* 
propriatod  lands  lying  within  the  said  territory ;  and  that  &e 
same  shall  be  and  remain  at  the  sole  and  entire  disposition  of 
the  United  States,*'  cannot  operate  as  a  contract  between  the 
parties,  bnt  is  binding  as  a  law.  Full  power  is  given  to  Con- 
gmss  ^to  make  all  needful  rules  and  regulations  respecting 
tibe  territory  or  other  property  of  the  United  States.  This 
authorised  the  passage  of  all  laws  necessary  to  secure  the 
rights  of  the  United  States  to  the  public  lands,  and  to  provide 
f<^  tiieir  sale,  and  to  protect  them  from  taxation. 

And  all  constitutional  laws  are  binding  on  the  people,  in 
the  new  states  and  the  old  ones,  whether  they  consent  to  be 
bound  by  them  or  not.  Eveiy  constitutional  act  of  Congress  is 
passed  by  the  will  of  the  people  of  the  United  States,  r«9oc 
expressed  through  their  representatives,  *on  the  subject-  ^ 
matter  of  the  enactment;  and  when  so  passed  it  becomes  the 
supreme  law  of  the  land^  and  operates  by  its  own  force  on  the 
subject-matter,  in  whatever  state  or  territory  it  may  happen  to 
be.  The  proposition,  therefore,  that  sudi  a  law  cannot  operate 
upcm  the  subject-matter  of  its  enactment,  without  the  express 
consent  of  the  people  of  the  new  state  where  it  may  happen  to 
be,  contains  its  own  refutation,  and  requires  no  farther  exami- 
nation. The  propositions  submitted  to  the  people  of  the 
Alabama  territory,  for  their  acceptance  or  rejection,  by  the  act 
of  Congress  authorizine  them  to  form  a  constitution  and  state 
ffOTemment  for  themscdves,  so  far  as  they  related  to  the  public 
fimds  within  that  territory,  amounted  to  nothing  more  nor  less 
than  rales  aad  regulations  respecting  the  sales  and  disposition 
of  ihe  public  laaas.  The  supposed  compact  relied  on  by  the 
counsel  for  tiie  plaintifi,  oonferred  no  authority,  therefore,  on 
Congress  to  pass  the  act  granting  to  the  plainti£b  the  land  in 
controversy. 

And  this  Mags  us  to  the  examination  of  the  question, 
whether  Alabama  is  entitled  to  the  shores  of  the  navigable 
watmi,  and  the  soils  under  them,  within  her  limits.  TIm  prin- 
oipal  argument  veUed  on  against  this  right,  is,  that  the  United 
States  iMMjutved  tlie  land  in  controversy  from  the  King  of 
Spain.  Although  there  was  no  direct  reference  to  any  particu- 
lar treaty,  we  presume  the  treaty  of  the  22d  of  February,  1S19, 
signed  at  Washington,  was  tiie  one  reUed  on,  and  shall  so  con- 
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aider  the  aimiment.  It  was  insisted  that  the  United  States 
had,  under  tne  treaty,  succeeded  to  all  the  rights  and  powers 
of  the  King  of  Spain;  and  as  by  the  laws  and  usages  of 
Spain,  the  kmg  had  the  right  to  grant  to  a  subject  the  soil 
under  navigable  waters,  that,  thererore,  the  Unitea  States  had 
the  risht  to  grant  the  land  in  controversy,  and  thereby  the 
plaintifb  acquired  a  complete  title. 

If  it  were  true  that  the  United  States  acquired  the  whole  of 
Alabama  from  Spain,  no  such  consequences  would  result  as . 
those  contended  for.  It  cannot  be  admitted  that  the  Sang  of 
Spain  could,  by  treaty  or  otherwise,  impart  to  the  United 
States  any  of  his  royal  prerogatives ;  and  much  less  can  it  be 
admitted  that  they  have  capacity  to  receive  or  power  to  exer- 
cise them.  Every  nation  acquiring  territory,  by  treaty  or 
otherwise,  must  hold  it  subject  to  the  constitution  and  laws  of 
its  own  government,  and  not  according  to  those  of  the  ffov- 
emment  ceding  it.  Vat.  Law  of  Nations,  b.  1,  c.  19,  s.  zlO, 
244,  245,  and  b.  2,  c.  7,  s.  80. 

The  United  States  have  never  claimed  any  part  of  the  ter- 
ritory included  in  the  states  of  Mississippi  or  Alabama,  under 
any  treaty  with  Spain,  although  she  claimed  at  different  periods 
a  considerable  portion  of  the  territory  in  both  of  those  states. 
By  the  treaty  between  the  United  States  and  Spain,  signed  at 
San  Lorenzo  el  Real,  on  the  27th  of  October,  1796,  ''  The 
high  contracting  parties  declare  and  anee,  that  the  line  be- 
tween the  United  States  and  East  and  West  Florida,  shall 
*2261  ^  designated  by  a  line,  beginning  on  the  river 
-■  *Mi88is8ippi,  at  the  northernmost  part  of  the  thirty- 
first  decree  of  north  latitude,  which  from  thence  shall  oe 
drawn  due  east  to  the  middle  of  the  Chatahouchee  river,*'  &c. 
This  treaty  declares  and  agrees,  that  the  line  which  was 
described  in  the  treaty  of  peace  between  Great  Britain  and 
the  United  States,  as  their  southern  boundary,  shall  be  the  line, 
which  divides  their  territory  from  East  and  West  Florida. 
The  article  does  not  import  to  be  a  cession  of  territory,  but^ 
the  adjustment  of  a  controversy  between  the  two  nations.  It 
is  understood  as  an  admission  that  the  right  was  originally  in 
the  United  States. 

Had  Spain  considered  herself  as  ceding  territorv,  she  could 
not  have  neglected  to  stipulate  for  the  property  of  the  inhabi- 
tants, a  stipulation  which  every  sentiment  of  justice  and  of. 
national  honor  would  have  demanded,  and  which  the  United  • 
States  would  not  have  refused.     But,  instead  of  reauiring  an : 
article  to  this  effect,  she  expressly  stipulated  to.witndraw  the  : 
settlements  then  within  what  the  treaty  admits  to  be  the  ter- . 
ritory  of  the  United  States,  and  for  permisaioa  to  the  settlers 
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to  take  their  property  with  them.     ^'  We  think  this  an  une- 
(  quivocal  acknowledgment  that  the  occupation  of  the  territory 

by  Spain  was  wrou^ol,  and  we  think  the  opinion  thus  clearly 
indicated  was  supported  by  the  state  of  facts.  It  follows, 
that  Spanish  grants  made  after  the  treaty  of  peace  can  have 
no  intrinsic  validity.''  Sendenon  y.  Poindexter^  12  Wheat., 
586. 

Preyious  to  the  cession  made  by  Georgia,  the  United  States, 
by  the  act  of  Congress  of  the  7th  of  April,  1798,  had  estab- 
lished  the  MiBsiasippi  territory  including  the  territory  west  of 
theChatahouchee  river,  to  the  Mississippi  river,  above  the  31st 
degree  of  north  latitude,  and  below  the  Tazous  river,  subject 
to  the  claim  of  Georgia  to  any  portion  of  the  territory.  And 
the  territory  thus  erected  was  subjected  to  the  ordinance  of 
the  18th  of  July,  1787,  for  its  government,  that  part  of  it 
excepted  which  prohibited  slavery:  1  Story's  Laws,  494.  And 
by  the  act  of  the  1st  of  March,  1817,  having  first  obtained 
consent  of  Georgia  to  make  two  states  instead  of  one  within 
the  ceded  territory.  Congress  authorized  the  inhabitants  of  the 
western  part  of  the  Mississippi  territory  to  form  for  them- 
selves a  constitution  and  state  government,  ^^  to  consist  of  all 
the  territory  included  within  the  following  boundaries,  to  wit: 
I  Beginning  on  the  river  Mississippi  at  the  point  where  the 

southern  ooundary  line  of  the  state  of  Tennessee  strikes  the 
same ;  thence  east  along  the  said  boundary  line  to  the  Ten- 
nessee river;  thence  up  the  same  to  the  mouth  of  Bear  creek: 
thence  by  a  direct  line,  to  the  north-west  comer  of  Washing- 
ton coun^;  thence  due  south  to  the  Gulf  of  Mexico;  thence 
westwardhr,  including  all  the  islands  within  six  leagues  of  the. 
shore,  to  the  junction  of  Pearl  river  with  Lake  Borgne;  thence 
up  said  river  to  the  thirty-first  degree  of  norf^  latitude ;  thence 
west  along  said  degree  of  latitude  to  the  Mississippi  river ; 
thence  up  the  same  to  the  beginning."  8  Story's  Laws,  r«227 
1620.  *And  on  the  8d  of  March,  1817,  Congress  passed  ■- 
an  act  declaring,  ^'  That  all  that  part  of  the  Mississippi  terri- 
tory which  lies  within  the  following  boundaries,  to  wit:  Begin- 
ning at  the  point  where  the  line  of  the  thirty-first  degree  of 
north  latitude  intersects  the  Perdido  river ;  thence  east  to  the 
western  boundary  line  of  the  state  of  Georgia ;  thence  along 
said  line  to  the  southern  boundary  line  of  the  state  of  Tennes- 
see ;  thence  west,  along  said  boundary  line,  to  the  Tennessee 
river;  thence  up  the  same  to  the  mouth  of  Bear  creek;  thence 
by  a  direct  line  to  the  north-west  comer  of  Washington 
I  oounty;  thence  due  south  to  the  Gulf  of  Mexico;  thence 

eastwardly,  including  all  the  islands  within  six  leagues  of  the 
shore  to  the  Perdido  river ;  thence  up  the  same  to  the  begin* . 
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jamg ;  shall,  for  the  purposes  of  temporary  government,  oon- 
stitcte  M,  sepante  tenitoiy,  and  be  called  Alabama. 

AxA  by  the  3d  aectMi  of  the  same  act  it  is  enacted,  ^*  That 
all  offices  which  exist,  and  all  laws  which  may  be  in  force  when 
this  act  idiall  go  into  effect,  shall  continue  to  exist  and  be  in 
£cMroe  until  otherwise  pix)yided  by  law.^'  8  Story's  Laws,  1634, 
1685.  And  Inr  the  2a  article  of  the  compact  contained  in  the 
oxdmanoe  ^  1787,  which  was  then  in  force  in  tiie  Mississippi 
tenitoTy,  among  other  things,  it  was  proyided,  that  *^The 
inhabitants  of  ib»  tmid  territory  shall  always  be  entitled  to  the 
benefits  of  the  writ  of  habeas  corpus,  and  of  the  trial  by  jury, 
and  of  judicial  proceedings  according  to  the  course  of  the 
common  law."  And  by  the  proviso  to  the  5th  section  of  tibe 
act  of  tiM  2d  of  March,  1819,  authorizing  the  people  of  the  Ala- 
bama texritory  to  form  a  eonstitution  and  state  government,  it 
is  enacted,  ^That  the  constitution,  when  formed,  shall  be 
rmublioan,  and  not  repugnant  to  the  ordinance  of  the  13th  of 
Jmy,  1787,  between  the  states  and  the  people  of  the  territory 
north-west  of  the  Ohio  river,  so  far  as  the  same  has  been 
extended  to  the  said  territory  [of  Alabama]  by  the  articles  of 
agreement  between  Uie  United  States  and  the  state  of  Geor- 
gia." By  these  successive  acts  on  part  of  the  United  States, 
the  oonmon  law  has  been  extended  to  all  the  temtory  within 
the  limits  of  the  state  of  Alabama,  and  therefore  excluded  all 
other  law,  Spanish  or  French. 

It  was  after  the  date  of  the  treaty  of  the  22d  of  February, 
1819,  between  ihe  United  States  and  Spain,  but  before  its  rat- 
ification, the  people  of  liie  Alabama  territoiy  were  authorized 
to  form  a  oonstitution ;  and  the  state  was  admitted  into  tiie 
uaioA,  according  to  <^e  boundaries  established  when  the  coun- 
try was  erected  into  a  territorial  government.  But  the  United 
Stotes  have  never  admitted  that  they  derived  title  from  the 
Spanish  government  to  any  portion  of  the  territory  included 
within  the  limits  of  Alabama.  Whatever  claim  Spain  may 
have  asserted  to  the  territory  above  the  thirty-first  degree  of 
north  latitude,  prior  to  the  treaty  of  the  27th  of  October, 
1795,  wm  abandoned  by  that  treaty,  as  has  been  idready 

*2281  ^^'^^^^^^  ^^  ^^  ^^^  inquire  whether  she  had  any 
J  right  to  territory  below  *the  thirty-first  degree  of 
north  latitude,  after  the  trealy  between  France  and  the 
United  States,  signed  at  Paris  on  the  80tii  of  April,  1808, 
by  which  LoPGdnana  was  ceded  to  the  United  States.  The 
legislative  and  executive  departments  of  the  government  have 
oonstantly  aoeetted  the  right  of  the  United  States  to  this  por- 
tioa  of  the  tomtory  under  the  Itsrt  article  of  this  treaty ;  and 
4  seiies  0f  measures  intended  to  maintain  the  right  have  been 
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adopted.  Mobile  was  taken  possession  of,  and  erected  into  a 
collection  distiict,  b}'  act  of  the  24th  of  Febri^arj,  1804,  chap. 
18,  (2  Story's  Laws,  914.)  In  the  year  1810,  the  President 
issued  his  proclamation,  directing  the  governor  of  the  Orleans 
territory  to  take  possession  of  the  country,  as  far  as  the  Per^ 
dido,  and  hold  it  for  the  United  States.  In  April,  1812,  Con- 
gress passed  an  act  to  enlarge  the  limits  of  Louisiana.  This 
act  includes  part  of  the  country  claimed  by  Spain,  as  West 
Florida.  And  in  February,  1818,  the  President  was  author^ 
ized  to  occupy  and  hold  all  that  tract  of  country  called  West 
Florida,  which  lies  west  of  the  river  Perdido,  not  then  in  the 

Eossession  of  the  United  States.  And  these  measures  having 
een  followed  by  the  erection  of  Mississippi  territory  into  a 
state,  and  the  erection  of  Alabama  into  a  territory,  and  after- 
wards into  a  state,  in  the  year  1819,  and  extending  them  both 
over  this  territory :  could  it  be  doubted  that  these  measures 
were  intended  as  an  assertion  of  the  title  of  the  United  States 
to  this  country? 

In  the  case  of  Foster  and  Mam  v.  Neilson^  2  Pet.,  253,  the 
right  of  the  United  States  to  this  country  underwent  a  very 
able  and  thorough  investigation.  And  Chief  Justice  Marshall, 
in  delivering  the  opinion  of  the  court,  said :  ^'  After  these  acts 
of  sovereign  power  over  the  territory  in  dispute,  asserting  the 
American  construction  of  the  treaty,  by  which  the  government 
claims  it,  to  maintain  the  opposite  construction  in  its  own 
courts  would  certainly  be  an  anomaly  in  the  history  and  prac- 
tice of  nations.  If  those  departments,  which  are  intrusted 
with  the  foreign  intercourse  of  the  nation,  which  assert  and 
maintain  its  interests  against  foreign  powers,  have  unequivo- 
cally asserted  its  rights  of  dominion  over  a  country  of  which 
it  is  in  possession,  and  which  it  claims  under  a  treaty ;  if  the 
legislature  has  acted  on  the  construction  thus  asserted,  it  is 
not  in  its  own  courts  that  this  construction  is  to  be  denied." 
The  chief  justice  then  discusses  the  validity  of  the  errant  made 
by  the  Spanish  government,  after  the  mtification  of  the  treaty 
between  the  United  States  and  France,  and  it  is  finally  reject- 
ed on  the  ground  that  the  country  belonged  to  the  United 
States,  and  not  to  Spain,  when  the  grant  was  made.  The 
same  doctrine  was  maintained  by  this  court  in  the  case  of 
Gareia  v.  Lee^  12  Pet.,  511.  These  cases  establish,  bej'ond 
controversy,  the  right  of  the  United  States  to  the  whole  of  this 
territory,  under  the  treaty  with  France. 

Alabama  is  therefore  entitled  to  the  sovereignty  and  juiis- 
diction  over  all  the  territory  within  her  limits,  subject  r«ooo 
to  the  common  law,  *to  the  same  extent  that  Georgia  ^ 
possessed  it  before  she  ceded  it  to  the  United  States.     To 
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mamtain  any  other  doctrine,  is  to  deny  that  Alabama  has  been 
admitted  into  the  union  on  an  equal  footing  with  the  original 
states,  the  constitution,  laws,  and  compact,  to  the  contrary 
notwithstanding.  But  her  rights  of  sovereignty  and  jurisdic- 
tion are  not  governed  by  the  common  law  of  England  as  it 
prevailed  in  the  colonies  before  the  Revolution,  but  as  modi- 
fied by  our  own  institutions.  In  the  case  of  Martin  and  others 
V.  WaddeUi  16  Pet.,  410,  the  present  chief  justice,  in  delivering 
the  opinion  of  the  court,  said :  "  When  the  Revolution  took 
place,  the  people  of  each  state  became  themselves  sovereign ; 
and  in  that  dmracter  hold  the  absolute  right  to  all  their  navi- 
gable waters,  and  the  soils  under  them  for  their  own  common 
use,  subject  only  to  the  rights  since  surrendered  by  the  Consti- 
tution." Then  to  Alabama  belong  the  navigable  waters,  and 
soils  under  them,  in  controversy  in  this  case,  subject  to  the 
rights  surrendered  by  the  Constitution  to  the  United  States ; 
and  no  compact  that  might  be  made  between  her  and  the 
United  States  could  diminish  or  enlarge  these  rights. 

The  declaration,  therefore,  contained  in  the  compact  entered 
into  between  them  when  Alabama  was  admitted  into  the 
union,  '^  that  all  navigable  waters  within  the  said  state  shall 
for  ever  remain  public  highways,  free  to  the  citizens  of  said 
state,  and  of  the  United  States,  without  any  tax,  duty,  impost, 
or  toll  therefor,  imposed  by  the  said  state,"  would  be  void  if 
inconsistent  with  the  Constitution  of  the  United  States.  But 
is  this  provision  repugnant  to  the  Constitution  ?  By  the  8th 
section  of  the  1st  surticle  of  the  Constitution,  power  is  granted 
to  Congress  ^^to  regulate  commerce  with  foreign  nations,  and 
among  the  several  stiektes."  If,  in  the  exercise  of  this  power. 
Congress  can  impose  the  same  restrictions  upon  the  original 
states,  in  relation  to  their  navigable  waters,  as  are  imposed,  by 
this  article  of  the  campact,  on  the  state  of  Alabama,  then  this 
article  is  a  mere  regulation  of  commerce  among  the  several 
states,  according  to  tiie  Constitution,  and,  therefore,  as  binding 
on  the  other  states  as  Alabama. 

In  the  case  of  CHhbons  v.  Ogden^  9  Wheat.,  196,  after  exam- 
ining the  preliminary  questions  respecting  the  regulation  of 
commerce  with  foreign  nations,  and  among  the  states,  as  con- 
Eected  with  the  subject-matter  there  in  controversy,  Chief  Juch 
tice  Marshall  said:  ^^We  are  now  arrived  at  tiie  inquiry: 
What  is  this  power  ? 

^^  It  is  the  power  to  regulate,  that  is,  to  prescribe  the  rule  by 
which  commerce  is  to  l>e  governed.  <This  power,  like  all 
others  vested  in  Congress,  is  complete  in  itself,  may  be  exe]> 
cised  to  its  utmost  extent,  and  acknowledges  no  limitations 
other  than  are  prescribed  in  the  Constitution.  These  are 
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expressed  in  plain  terms,  and  do  not  affect  the  questions  which 
arise  in  this  case.  If,  as  has  been  always  understood,  the  sov- 
ereignty of  Congress,  though  limited  to  specified  objects,  r«oQA 
is  plenary  as  to  those  objects,  the  power  over  *com-  *• 
merce  with  foreign  nations,  and  among  the  several  states,  is 
vested  in  Congress  as  absolutely  as  it  would  be  in  a  single 
government  having  in  its  constitution  the  same  restrictions  on 
tibie  exercise  of  the  power  as  are  found  in  the  Constitution  of 
the  United  States/'  As  the  provision  of  what  is  called  the 
compact  between  the  United  States  and  the  state  of  Alabama 
does  not,  by  the  above  reasoning,  exceed  the  power  thereby 
conceded  to  Congress  over  the  original  states  on  the  same  sub- 
ject, no  power  or  right  was,  by  the  compact,  intended  to  be 
reserved  by  the  United  States,  nor  to  be  granted  to  them  by 
Alabama. 

This  supposed  compact  is,  therefore,  nothing  more  than  a 
regulation  of  commerce,  to  that  extent,  amon^  the  several 
states,  and  can  have  no  controlling  influence  in  the  decision  of 
the  case  before  us.  This  right  of  eminent  domain  over  the 
shores  and  the  soils  under  the  navigable  waters,  for  all  muni- 
cipal purposes,  belongs  exclusively  to  the  states  within  their 
respective  territorial  jurisdictions,  and  they,  and  they  only, 
have  the  constitutional  power  to  exercise  it.  To  give  to  the 
United  States  the  right  to  transfer  to  a  citizen  the  title  to  the 
shores  and  the  soils  under  the  navigable  waters,  would  be 
placing  in  their  hands  a  weapon  which  might  be  wielded 
greatly  to  the  injury  of  state  sovereignty,  and  deprive  the 
states  of  the  power  to  exercise  a  numerous  and  important  class 
of  police  powers.  But  in  the  hands  of  the  states  this  power 
can  never  be  used  so  as  to  affect  the  exercise  of  any  national 
right  of  eminent  domain  or  jurisdiction  with  which  tne  United 
States  have  been  invested  by  the  Constitution.  For,  although 
the  territorial  limits  of  Alabama  have  extended  all  her  sover- 
eign power  iiito  the  sea,  it  is  there,  as  on  the  shore,  but  muni- 
cipal power,  subject  to  the  Constitution  of  the  United  States, 
^^and  the  laws  which  shall  be  made  in  pursuance  thereof."^ 

By  the  preceding  course  of  reasoning  we  have  arrived  at 
these  general  conclusions:  First,  The  shores  of  navigable 
waters,  and  the  soils  under  them,  were  not  granted  by  the  Con- 
stitution to  the  United  States,  but  were  reserved  to  the  states 
respectively.  Secondly,  The  new  states  have  the  same  rights, 
sovereignty,  and  jurisdiction  over  this  subject  as  the  original 
states.  Thirdly,  The  right  of  the  United  States  to  the  public 
lands,  and  the  power  of  Congress  to  make  all  needful  rules 

1  Quoted.    Oilman  v.  Philadelphia^  3  Wall.,  726. 
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and  regulations  for  the  sale  and  dispoeition  thereof,  conferred 
no  power  to  mnt  to  the  phiintifpB  the  land  in  controversy  in 
this  case.  Tne  judgment  of  the  Supreme  Court  of  the  state  of 
Alabama  is,  therefore,  affirmed. 

Mr.  Justice  CATRON  dissented. 

The  statute  of  1886,  and  the  patent  of  the  United  States 
founded  on  it,  by  which  the  land  in  controversy  was  granted 
to  Wm.  Pollard's  heirs,  have  on  several  occasions  heretofore 
received  the  sanction  of  this  court  as  a  valid  title. 

*2311  ^*  ^^  ^  ^^^'^  ^^  PoUard^B  heirn  v.  Kibbe^  14  Pet., 
-■  868,  the  '^Supreme  Court  of  Alabama  having,  pro- 
nounced an  opposing  claim  under  the  act  of  1824  superior  to 
Pollard's,  this  court  reversed  the  judgment  and  established  the 
latter,  after  the  most  mature  consideration. 

2.  In  the  case  of  Pollard  v.  Fileg^  2  How.,  591,  the  precise 
title  was  again  brought  before  this  court,  and  very  maturely 
considered ;  it  was  then  said — (page  602) — "  This  court  held, 
when  Pollard's  title  was  before  it  formerly,  that  Congress  had 
the  power  to  grant  the  land  to  him  by  the  act  of  i836 :  on 
this  point  there  was  no  difference  of  opinion  at  that  time 
among  the  judges.  The  difference  to  which  the  Supreme 
Court  of  Alabama  refers,  (in  its  opinion  in  the  record,)  grew 
out  of  the  construction  given  by  a  majority  of  the  court  to  the 
act  of  1824,  by  which  the  vacant  lands  east  of  Water  street 
were  granted  to  the  city  of  Mobile." 

On  this  occasion  the  decision  of  the  Supreme  Court  of  Ala- 
bama was  again  reversed,  and  Pollard's  heirs  ordered  to  be 
put  into  possession,  and  they  now  maintain  it  under  our  two 
judgments.    It  is  here  for  the  third  time. 

In  the  mean  time,  between  1840  and  1844,  a  doctrine  had 
sprung  up  in  the  courts  of  Alabama,  (previously  unheard  of 
in  any  court  of  justice  in  this  country,  so  far  as  I  know,) 
assuming  that  all  lands  temporarily  flowed  with  tide-water 
were  part  of  the  eminent  domain  and  a  sovereign  right  in  the 
old  states;  and  that  the  new  ones  when  admitted  into  the 
union,  coming  in  with  equal  sovereign  rights,  took  the  lands 
thus  flowed  by  implication  as  an  incident  of  state  sovereignty, 
and  thereby  de£ea4;ed  the  title  of  the  United  States,  acquired 
either  by  the  treaty  of  1803,  or  by  the  compacts  with  Virginia 
or  Geoi^a.  Although  the  assumption  was  new  in  the  courts, 
it  was  not  entirely  so  in  the  political  discussions  of  the  country ; 
there  it  had  been  asserted,  that  the  new  states  coming  in,  with 
9qual  rights  appertaining  to  the  old  ones,  took  the  high  lands  as 
well  as  the  low,  by  the  same  implication  now  successfully  as- 
serted here  in  regard  tit  the  low  lands;  and  indeed  it  is  difficult 
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to  see  where  the  distinction  lies.  That  the  United  States 
acquired  in  a  corporate  capacity  the  right  of  soil  under  water, 
as  well  as  of  the  high  lands,  by  the  treaty  with  France,  cannot  be 
doubted ;  nor  that  the  right  of  soil  was  retained  and  subject  to 
grant  up  to  the  time  Alabama  was  admitted  as  a  state.  Louis- 
iana was  admitted  in  1812 ;  to  her  the  same  rules  must  apply 
that  do  to  Alabama.  All  acquainted  with  the  surface  of  the 
latter  know  that  many  of  the  most  productive  lands  there,  and 
now  in  successful  cultivation,  were  in  1812  subject  to  ovei^ow, 
and  have  since  been  reclaimed  by  levees. 

It  is  impossible  to  deal  with  the  question  before  us  under- 
standingly,  without  reference  to  the  physical  geography  of  the 
delta  ot  the  Mississippi  and  the  country  around  the  gulf  of 
Mexico,  where  the  most  valuable  lands  have  been  made  and 
ai*e  now  forming  by  alluvion  deposits  of  the  floating  r«oqo 
soils  brought  down  by  the  great  rivers ;  the  *earlier  of  '• 
which  had  become  dry  lands ;  but  the  more  recent  were  flowed, 
when  we  acquired  the  country ;  and  are  in  ^reat  part  yet  so : 
thus  situated  they  have  been  purchased  nom  the  United 
States  and  reclaimed ;  a  process  that  is  now  in  daily  exercise. 
An  assumption  that  mud-flats  and  swamps  once  flowed,  but 
long  since  reclaimed,  had  passed  to  the  new  states,  on  the 
theory  of  sovereign  rights,  did,  at  the  first,  strike  my  mind  as 
a  startling  novelty;  nor  have  I  been  enabled  to  relieve  myself 
from  the  impression,  owing  to  the  fact  in  some  degree,  it  is 
admitted,  that  for  thirty  years  neither  Congress,  or  any  state 
legislature,  has  called  in  question  the  power  of  the  United 
States  to  grant  the  flowed  lands,  more  than  others:  the  origin 
of  title,  and  its  continuance,  as  to  either  class,  being  deemed 
the  same.  A  right  so  obscure,  and  which  has  lain  dormant, 
and  even  unsuspected,  for  so  many  years,  and  the  assertion  of 
which  will  strip  so  much  city  property,  and  so  many  estates 
of  all  title,  should  as  I  think  be  concluded  by  long  acquies- 
cence, and  especially  in  courts  of  justice. 

Again :  the  question  before  us  is  made  to  turn  by  a  majority 
of  my  brethren  exclusively  on  political  jurisdiction ;  the  right 
of  property  is  a  mere  incident.  In  such  a  case,  where  there 
is  doubt,  and  a  conflict  suggested,  the  political  departments, 
stat-e  and  federal,  should  settle  the  matter  by  legislation :  by 
this  means  private  owners  could  be  provided  for  and  confusion 
avoided ;  but  no  state  complains,  nor  has  any  one  ever  com- 
plained, of  the  infraction  of  her  political  and  sovereign  rights 
by  the  United  States,  or  by  their  agents,  in  the  execution  of 
the  great  trust  imposed  on  the  latter  to  dispose  of  the  public 
domain  for  the  common  benefit;  on  the  contrary,  we  are 
ealled  on  by  a  mere  trespasser  in  the  midst  of  a  city,  to  assert 
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and  maintain  this  sovereign  right  for  his  individual  protection, 
in  sanction  of  the  trespass. 

But  as  already  stated,  the  United  States  may  be  an  owner 
of  property  in  a  state,  as  well  as  another  state,  or  a  private 
corporation,  or  an  individual  may:  That  the  proprietary  intei- 
est  is  large,  cannot  alter  the  principle.  I  admit  if  the  agents 
of  the  United  States  obstruct  navigation,  the  state  authorities 
may  remove  the  obstructions  and  punish  the  offenders ;  so  the 
states  have  done  for  many  years  without  inconvenience,  or 
complaint. 

Nor  can  material  inconvenience  result.  If  a  front  to  a  city, 
or  land  for  another  purpose  is  needed,  Congress  can  be  applied 
to  for  a  grant  as  was  done  by  the  corporation  of  Mobile  in 
1824 :  If  the  state  where  the  land  lies  was  the  owner  the  same 
course  would  have  to  be  pursued.  The  states  and  the  United 
States  are  not  in  hostility ;  the  people  of  the  one  are  also  the 
people  of  the  other ;  justice  and  donation  is  alike  due  from 
each. 

Connecticut  was  once  a  large  proprietor  in  the  North-West 
Territory,  (now  Ohio.)  She  owned  the  shores  of  a  great  lake 
mooQ-i  and  the  banks  of  navigable  rivers :  Can  it  be  assumed 
-'  that  the  admission  of  *Ohio  defeated  the  title  of  Con- 
necticut, and  that  she  could  not  grant?  The  question  will 
not  bear  discussion — and  how  can  the  case  put  be  distinguished 
from  the  one  before  us :  Nay,  how  can  either  be  distinguished 
from  the  rights  of  private  owners  of  lands  above  water,  or 
under  the  water?  Yet  in  either  instance,  is  the  owner  in  fee 
deprived  of  his  property,  on  this  assumption  of  sovereign 
rights. 

The  front  of  the  city  of  Mobile  is  claimed  by  the  act  of 
1824,  sanctioned  by  this  court  as  a  valid  grant  in  the  five  cases 
of  PoUard  v.  Kibbcj  14  Pet. ;  of  Tke  City  of  Mobile  v.  Edava, 
16  Id.,  284 ;  of  the  eame  plaintiff  v.  HaUet,  16  Id.,  261 ;  of  the 
same  plaintiff  v.  EmanueU  1  How.,  95,  and  of  PoUard  v.  Filee^ 
2  Id.,  691.  Except  the  grant  to  JPollard,  the  act  of  1824  con- 
fers the  entire  title,  (so  far  as  is  known  to  this  court,)  of  a 
most  valuable  portion,  and  a  very  larse  portion,  of  the  second 
city  on  the  Gulf  of  Mexico,  in  wealth  and  population.  This 
act  is  declared  void  in  the  present  cause ;  and  the  previous 
decisions  of  this  court  are  either  directly,  or  in  effect,  over- 
thrown, and  tlie  private  owners  stripped  of  all  title.  On  this 
latter  point  my  brethren  and  I  fully  agree :  Can  Alabama 
remedy  the  evil,  and  confirm  the  titles  by  legislation  or  by 
patent?  I  say  by  patent,  because  this  state,  Louisiana,  Mis- 
sissippi, and  surely  Florida,  will  of  necessity  have  to  adopt 
tome  system  of  giving  title  if  it  is  possible  to  do  so,  asiae 
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from  private  legislation ;  as  the  flowed  lands  are  too  extensive 
and  valuable  for  the  latter  mode  of  grant  in  all  instances. 

The  charge  of  the  state  court  to  the  jury  was,  that  the  act 
of  Congress  of  1886,  and  the  patent  founded  on  it,  and  also, 
of  course,  the  act  of  1824,  were  void,  if  the  lands  granted  bj 
them  were  flowed  at  high  tide  when  Alabama  was  admitted ; 
and  it  was  immaterial  whether  the  mud-flat  had  been  filled  up 
and  the  water  excluded  by  the  labor  of  man  or  by  natural 
uUuvion.  And  this  charge  is  declared  to  have  been  proper, 
by  a  majority  of  this  court. 

The  decision  founds  itself  on  the  right  of  navigation,  and 
of  police  connected  vrith  navigation.  As  a  practical  truth, 
the  mud-flats  and  other  alluvion  lands  in  the  delta  of  the  river 
Mississippi,  and  around  the  Gulf  of  Mexico,  formed  of  rich 
deposits,  have  no  connection  with  navigation,  but  obstruct  it, 
and  must  be  reclaimed  for  its  furtherance.  This  is  well  illus- 
trated by  the  recent  history  of  Mobile.  When  the  act  of 
1824  was  passed,  wanting  to  the  corporation  the  front  of  the 
city,  it  was  excluded  from  the  navigable  channel  of  the  river 
by  a  mud-flat,  slightly  covered  with  water  at  hieh  tide,  of  per- 
haps a  thousand  feet  wide.  This  had  to  be  filled  up  before 
the  city  could  prosper,  and  of  course,  by  individusd  enter- 
prise, as  the  vacant  space,  as  was  apparent,  must  become  city 
property ;  and  it  is  now  formed  into  squares  and  streets,  hav- 
ing wharves  and  warehouses.  The  squares  are  built  up ;  and 
the  fact  that  that  part  of  the  city  stands  on  land  once  subject 
to  the  flow  of  tide,  will  soon  be  matter  of  history.  At  r^ooA 
New  Orleans,  and  at  most  other  places  fronting  *rivers  ^ 
where  the  tide  ebbs  and  flows,  as  well  as  on  the  ocean  and 
great  lakes,  navigation  is  facilitated  by  similar  means ;  with- 
out their  employment  few  city  fronts  could  be  formed,  at  all 
accommodated  to  navigation  and  trade.  To  this  end  private 
ownership  is  indispensable  and  universal ;  and  some  one  must 
make  title.  If  the  United  States  have  no  power  to  do  so,  who 
has?  I  repeat,  can  Alabama  grant  the  soil?  She  disavowed 
all  claim  and  title  to  and  in  it,  as  a  condition  on  which  Con- 

fress  admitted  her  into  the  union.  By  the  act  of  March  2, 
819,  (8  Story's  Laws,  1726,)  the  Akbama  territory  was 
authorized  to  call  a  convention,  and  form  a  state  constitution ; 
but  Cong^ress  imposed  various  restrictions,  and  among  others 
the  following  one :  ^^  And  provided  always,  that  the  said  con- 
vention shall  provide  by  an  ordinance,  irrevocable  vrithout 
the  consent  of  the  United  States,  that  the  people  inhabiting 
said  territory  do  agree  and  declare  that  they  forever  disclaim 
all  right  and  title  to  the  waste  or  unappropriated  lands  lying 
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vrithin  the  said  territory,  and  that  the  same   shall  be,  and 
remain  at  the  sole  and  entire  disposition  of  the  United  States." 

On  the  2d  of  August,  1819,  the  convention  of  Alabama 
formed  a  constitution,  and  adopted  an  ordinance  declaring 
^'  that  this  convention,  for  and  on  behalf  of  the  people  inhabit- 
ing this  state,  do  ordain,  agree,  and  declare,  that  they  forever 
disclaim  all  right  and  title  to  the  waste  or  unappropriated  lands 
lying  within  this  state ;  and  that  the  same  shall  be  and  remain 
at  the  sole  and  entire  disposition  of  the  United  States."  In 
addition,  all  the  propositions  offered  by  the  act  of  March  2, 
1819,  were  generally  accepted  without  reservation. 

On  the  14th  of  December,  1819,  Congress,  by  resolution,  ad- 
mitted Alabama  as  a  state,  on  the  conditions  above  set  forth. 
8  Story's  Laws,  U.  S.,  1804. 

That  the  lands  in  contest,  and  granted  by  the  acts  of  1824 
and  1886,  were  of  the  description  of  "  waste  or  unappropri- 
ated," and  subject  to  the  disposition  of  the  United  States, 
when  the  act  of  Congress  of  the  2d  of  March,  1819,  was 
passed,  is  not  open  to  controversy,  as  abeady  stated ;  nor  has 
it  ever  been  controverted,  that  whilst  the  territorial  govern- 
ment existed,  any  restrictions  to  give  private  titles  were  im- 
f)osed  on  the  federal  government :  and  this  in  regard  to  any 
ands  that  could  be  granted.  And  I  had  supposed  that  thiis 
right  was  clearly  reserved  by  the  recited  compacts,  as  well  as 
on  the  general  principle  that  the  United  States  did  not  part 
vnih  the  right  of  soil  by  enabling  a  state  to  assume  political 
jurisdiction.  That  the  disclaimer  of  Alabama,  to  all  right 
and  title  in  the  waste  lands,  or  in  the  unappropriated  lands, 
lying  within  the  state,  excludes  her  from  any  interest  in  the 
soil^  is  too  manifest  for  debate,  aside  from  all  inference  founded 
on  general  principles.  It  follows,  if  the  United  States  cannot 
grant  these  lands,  neither  can  Alabama;  and  no  individual 
title  to  them  can  ever  exist.  And  to  this  conclusion,  as  I 
moot;.']  understand  the  reasoning  of  the  principal  opinion,  the 
-'  doctrine  *of  a  majority  of  my  brethren  mainly  tends. 
The  assumption  is,  that  flowed  lands,  including  mud-flats, 
extending  to  navigable  waters,  are  part  of  such  waters,  and 
clothed  with  a  sovereign  political  right  in  the  state ;  not  as 
property,  but  as  a  sovereign  incident  to  navigation,  which 
belongs  to  the  political  jurisdiction ;  and  being  part  of  state 
sovereignty,  the  United  States  could  not  withhold  it  from 
Alabama.  On  this  theor}',  the  grants  of  the  United  States 
are  declared  void :  conceding  to  the  theory  all  the  plenitude 
it  can  claim,  still  Alabama  has  only  political  jurisdiction  over 
the  thing ;  and  it  must  be  admitted  that  jurisdiction  cannot 
be  the  subject  of  a  private  grant. 
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The  present  question  was  first  brought  directly  before  this 
^  court,  (as  I  then  supposed,  and  now  do,)  in  the  cause  of  The 

Oity  of  Mobile  v.  ^slava^  in  1840,  when  my  opinion  was  ex- 
pressed on  it  at  some  len^h.  It  will  be  found  in  16  Pet.,  247, 
and  was  in  answer  to  the  opinion  of  the  Supreme  Court  of 
Alaba;7ia,  sent  up  as  part  of  the  record ;  having  been  filed 
pursuant  to  the  statute  of  that  state,  found  in  Clay's  Digest, 
286,  sec.  6.  My  opinion,  then  given,  has  been  careiully 
examined,  and  so  far  as  it  goes,  is  deemed  correct,  (except 
some  errors  of  the  press,)  nor  will  the  reasons  given  be 
repeated. 

In  HalleCs  case,  16  Pet.,  268,  reasons  were  added  to  the 
former  opinion.  And  again,  in  the  case  of  Emanuel^  the 
question  is  referred  to,  in  an  opinion  found  in  1  How.,  101. 

In  Pollard's  Lessee  v.  Files^  2  How.,  602,  the  question, 
whether  Congress  had  power  to  grant  the  land  now  in  con- 
troversy, was  treated  as  settled.  As  the  judgment  was 
exclusively  founded  on  the  act  of  1886,  (the  plaintiff  having 
adduced  no  other  title,)  it  was  impossible  to  reverse  the  judg- 
ment of  the  Supreme  Court  of  Alabama  on  any  other  assump- 
tion than  that  the  act  of  Congress  conferred  a  valid  title.  I 
delivered  that  opinion,  and  it  is  due  to  myself  to  say,  that  it 
\  was  the  unanimous  judgment  of  the  members  of  the  court 

then  present. 

I  have  expressed  these  views  in  addition  to  those  formerly 
given,  because  this  is  deemed  the  most  important  controversy 
ever  brought  before  this  court,  either  as  it  respects  the  amount 
of  property  involved,  or  the  principles  on  which  the  present 
judgment  proceeds — ^principles,  in  my  judgment,  as  applicable 
to  tiie  high  lands  of  the  United  States  as  to  the  low  lands  and 
shores. 


<•**» 


♦William  F.  Cary  and  Samubl  T.  Cabt,  Plain-  r^oftft 

TIFFS,  V.  EdWAED  CXTBTIS.  ^ 

Since  the  passage  of  the  act  of  Congress  of  March  8d,  18S0,  ch.  82, 1 2,  whldi 
requires  collectoiti  of  the  customs  to  pUKie  to  the  credit  of  the  treasurer  of 
the  United  States  all  money  which  they  receive  for  onaseertained  dntiee  or 
for  duties  paid  under  jN^test,  an  action  of  assumpsit  for  money  had  and 
reoeiyed  will  not  lie  against  the  collector  for  the  letum  of  soeh  dnt^  ao 
received  hy  him.^ 

^Appusd.     WMU  v.  Arikw,  10  WalL,  732;  NichoU^r.  United  SCotM^ 

Fed.  Rep.,  85,  92.  Appboykd.   0%tT-  7  Id.,  120;  The  Collector  v.  HuVbwt4^ 

tia  V.  FiedUr,  2  Black ,  478.    Cttbd.  12  Id.,  12;  Bailey  v.  R.  R.  Co,  22  Id., 

City  qf  Philadelphia  v.  Collector,  6  689;  Bwmey  v.  Woisen^  2  Otto,  46fl(; 
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In  what  other  modes  the  claimant  can  have  aooeas  to  the  courts  of  Justice,  this 
court  is  not  called  upon  in  this  case  to  decide. 

This  case  came  up  from  the  Circuit  Court  of  the  United 
States  for  the  southern  district  of  New  York,  on  a  certificate 
of  division  in  opinion  between  the  judges  thereof. 

The  action  was  brought  in  the  Circuit  Court  to  i^cover 
money  paid  to  Cui*tis,  as  collector  of  the  port  of  New  York, 
for  duties.  The  declaration  contained  the  common  money 
counts,  and  the  defendant  pleaded  the  general  issue.  The 
cause  was  tried  at  November  term,  1842. 

The  jury  found  for  the  plaintifib,  subject  to  the  opinion  of 
the  court,  among  other  things, 

1.  That  the  plaintiffs  paid  the  sum  of  $181.75  to  the 
defendants,  on  the  3d  July,  1841,  for  duties  on  the  goods 
imported  as  being  raw  silk. 

2.  That  the  goods  on  which  the  duties  were  demanded  and 
paid,  were  not  raw  silk,  but  a  manufactured  article. 

8.  That  the  moniey  so  paid  was  under  a  written  protest, 
made  at  the  time  of  payment. 

4.  That  the  money  had  been  paid  into  the  treasury  by  the 
defendant,  in  the  month  of  July,  1841,  and  before  the  com* 
mencement  of  this  suit. 

Upon  the  argument  of  this  cause,  after  verdict,  several 
questions  arose ;  among  others,  the  follovring,  viz. : 

Whether  or  not  the  2d  section  of  the  act  of  Congress,  ap- 
proved on  the  8d  day  of  March,  1889,  entitled  ^^An  act 
making  appropriations  for  the  civil  and  diplomatic  expenses 
of  government  for  the  year  1889,"  was  a  bar  to  the  action  ? 

On  this  question  the  opinions  of  the  judges  were  opposed. 

Daviea  v.  Arthur,  6  Id.,  150.     See  (6  SUt.  at  L.,  84S.)    Biehcardton  r. 

Rankin  v.  Hoyt,  4  How.,  832.  CuHU,  8  Blatchf.,  886,  889.    For  de- 

In EUioU  V.  Swartwoutf  10  Pet.,  187,  dsions  ander  the  act  of  Februarr  26, 

an  action  to  recover  back  money  ex-  1845,  (6  Stat,  at  L.,  TSTT,)  see  Mok9  v. 

acted  for  dnties  illegally  claimed  to  be  Barney ,  6  Blatchf.,  274;  Cheater  v. 

dae  was    sustained  by  the  Supreme  Ourtis,  1  Id.,  409. 

Court    So  in  Bend  v.  Hoj/tf  13  Pet,  Fees  illegally  paid  have  been  recoY* 

268,andin(?ree2yv.  Burgess,  18  How.,  ered  back  from  the  coUector,  when 

413.    See  Pullan  v.  Kinehiger,  2  Abb.  paid  under  protest    Ogden  v.  Maa^ 

(U.  S.),  94, 106.  weUj  8   Blatchf.,   819;  Knoedler  ▼• 

Section  19  of  the  act  of  July  18,  Schell,  4  Id.,  484. 

1866,  the  Internal  Revenue  Act,  is  As  to  protest,  see  Kriealer  y.  Mor^ 

constitutional,  and  applies  to  all  cases  ton,  2  Curt,  239l 

where  the  officer  has  power  to  inquire  As  to  the  nature  of  the  cause  of 

and  determine  whether  the  thing  as-  action,  see  Oibeon  v.  Steven*,  8  Ho- 

sessed  by  him  is  liable  to  taxation,  Lean,  651;  BurriU  v.  City  cf  BostoM, 

however  erroneous  his  decision  of  that  2  Curt.,  590. 

question  may  be.    Pullan  v.  Kinein-  For  a  discussion  of   the  constlto* 

ger,  2  Abb.   (TJ.  S.),  94;  Duluth  v,  tional  principles  involved  in  this  case, 

Maxwell,  2  Blatchf.,  548,    551.     So  ae&  Murray  y,  Hoboken  Land  dc.  (h»t 

onder  the  act  of  March  8,  1889,  §  2.  18  How.,  272. 
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Whereupon,  on  motion  of  the  plaintifib  by  their  counsel,  it 
was  ordered,  that  the  foregoing  state  of  the  pleadings  and 
fftcts,  which  is  made  under  tne  curection  of  the  judges,  be  cer- 
tified  under  the  seal  of  this  court,  according  to  the  statute  in 
such  case  made  and  provided^  to  the  Supreme  Court  of  the 
United  States,  to  the  end,  that  the  question  on  which  the  said 
disagreement  has  happened  may  be  finally  decided. 

The  cause  was  argued  (in  writing)  by  Sullivan^  for  the 
plaintifis  in  error,  and  Nelson^  attorney-general,  for  the  de- 
fendant. 

*  Sullivan^  for  plaintiGGs.  ^ 

This  cause  comes  before  the  court  on  a  certificate  of  a 
division  from  the  Circuit  Court  of  the  United  States  for  the 
southern  district  of  New  York. 

The  plaintifib,  as  importers,  had  a  perfect  right  to  have  and 
maintain  this  action  a^inst  the  defendant  upon  the  facts  as 
found  in  this  cause.    JSUiott  v.  Swartwout^  10  Pet.,  187. 

The  2d  section  referred  to  in  the  certificate  of  division  (9 
Laws  U.  S.,  1012)  does  not  take  away  this  right  of  action. 

Because  this  right  existed  at  common  law,  and  the  statute 
does  not  express  a  clear  intent  to  do  so.  Bac.  Abr.  tit.  Statute ; 
19  Vin.  Abr.,  524,  §  126. 

Because  this  right  is  not  taken  from  the  importer  by  neces- 
sary implication;  but,  on  the  contrary,  the  prospective  lan- 
guage of  this  section  shows,  that  Congress  contemplated  that 
actions  against  collectors  would  and  should  be  brought  in 
future,  and  sustained,  as  they  had  been  in  all  cases  of  illegal 
exaction  of  duties,  if  paid  under  sufficient  protest.  This  sec- 
tion provides,  that  money  paid  to  a  collector  under  protest 
shall  not  be  held  by  him  to  await  the  result  of  any  litigation 
in  relation  to  the  rate  or  amount  of  duty  legally  chargeable. 
This  is  all  prospective,  and  relates  to  suits  which  may  be 
brought  in  future ;  for  there  is  not  a  word  that  limits  the  effect 
of  the  provision  in  this  section  to  the  past  or  present,  but 
words  in  the  future  tense  only  are  used.  The  section  com- 
mences with  the  words,  ^^  From  and  after  the  passage  of  this 
act,"  and  refers  only  to  money  thereafter  to  be  received  by 
collectors.  The  whole  tenor  of  the  section  imports  an  intent 
not  to  take  away  the  right  of  litigation  for  money  paid  under 
protest.  But  if  it  be  urged,  that  the  delegation  of  a  new 
power  to  the  Secretary  of  the  Treasury  to  tale  cognizance  of 
such  claims  for  repayment  of  duties  illegally  exacted,  imports, 
by  necessary  implication,  that  Congress  intended  to  vest  in 
him  exclusively  the  right  of  ascertaining  the  facts  in  suoh 
eases,  and  of  deciding  the  law  thereon,  the  plaintiffs  respeot- 
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ively  ask  the  court  to  consider  in  what  widely  different  Ian- 
guage  such  an  intent  must  needs  have  been  expressed.  There 
must  have  been  an  express  prospective  provision  of  some  mode 
of  proving  the  facts  of  each  case,  consistent  with  the  constitu- 
tional  guaranty  of  the  right  of  trial  by  jury ;  for  up  to  the 
passing  of  the  act  in  question,  the  law  had,  by  necessary  im- 
plication, and  by  the  known  course  of  judicial  proceedings  in 
such  cases,  recognised  this  right  as  the  right  of  all  importers 

Saying  such  duties  under  protest,  and  the  means  of  an  ulterior 
ecision  of  all  questions  of  law  other  than  the  opinion  of  the 
secretary  would  have  been  provided ;  whereas  this  law,  by 
authorizing  the  Secretary  to  repay  such  illegally  exacted  duties 
when  he  should  be  satisfied  they  ought  to  be  repaid,  has"  left 
open  to  importers  their  known  and  constitutional  right  of 
recourse  to  the  tribunals  of  law  when  he  should  not  be  satis- 
41000*1  fied ;  so  that  the  true  construction  of  the  provision  ffiv- 
J  ing  *him  such  a  power  may  be  carried  into  full  effect, 
to  the  utmost  inferrible  intention  from  the  terms  of  this  sec- 
tion, quite  consistently  with  leaving  to  all  importers  their  rem- 
edy at  law,  as  well  as  the  privilege  of  applying  to  the  Secretary 
at  their  option. 

Because  the  purpose  of  this  section  appears  to  be  two-fold, 
to  wit:  the  security  of  public  moneys  received  for  duties 
under  protest,  and  the  repayment  of  them  by  the  Secretary  in 
all  cases  where  he  may  be  satisfied  they  ought  to  be  repaid^ 
without  touching,  varying,  or  altering,  in  any  manner,  the 
right  of  action  by  importers  against  the  collector. 

Because  the  collectors  have  always  been  required  bv  law  to 
pay  over  all  nK)neys,  without  reference  to  protests,  oee  '^  An 
act  to  regulate  the  collection  of  duties  on  imports  and  ton- 
nage,*'  Acts  of  6th  Congress,  chap.  128,  §  21,  (8  Laws  U.  S., 
157,)  which  provides,  inter  alioy  that  the  "  collector  shall  at  all 
times  pay  to  the  order  of  the  officer  who  shall  be  authorized  to 
direct  the  payment  thereof,  the  whole  of  the  moneys  which 
they  may  respectivelv  receive  by  virtue  of  this  act;  (such 
moneys  as  they  are  otherwise  by  this  act  directed  to  pay,  only 
excepted;)''  and  it  is  by  virtue,  in  part,  of  this  very  act  that 
the  collector  demanded  and  received  the  money  paid  in  this 
case. 

The  money  being  withdrawn  from  the  collector's  hands  by 
law,  it  would  seem  unjust  that  he  should  be  exposed  to  a 
judgment  and  execution  thereon;  but  this  section  provides 
that  it  shall  be  the  duty  of  the  secretary  to  refund,  and  thus 
the  collector  is  indemnified,  which  is  equivalent  to  a  right  of 
xetaining  money  paid  under  protest,  as  laid  down  in  the  case 
of  Ulliott  V.  Swartwout^  10  Pet.,  154»  where  the  court  speak  of 
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the  coUeotor's  protectiiiff  himself  by  retaining  the  money  or 
claiming  an  indemnity;  but  if  not  strictly  an  indemnity,  and 
it  should  be  found  in  practice  that  the  collector  was  not  re- 
imbursed, he  would  refrain  firom  exacting  duties  in  doubtful 
cases  until  he  had  the  sanction  of  the  Secretary,  and  his  assur- 
ance that  the  money  should  be  repaid  upon  the  recovery  of  a 
judgment  at  law.  And  this  court  held,  in  the  case  of  ZVdk^ 
and  Bale$tier  v.  Sw4Jur(wouty  10  Pet.,  98,  99,  that  the  personal 
inconvenience  to  the  collector  is  not  to  be  considered. 

The  collector  is  liable  for  money  illegally  exacted  and  paid 
under  protest,  although  the  same  may  have  been  turned  over 
to  the  government  under  the  requirements  of  the  acts  of 
Congress. 

In  the  case  of  Toamson  v.  Wilson  and  others^  1  Campb.,  896, 
Lord  Ellenborough  says,  ^^  if  any  person  gets  money  into  his 
hands  illegally,  he  cannot  discharge  himself  by  paying  it  over 
to  another ; "  and  this  opinion  is  entitled  to  more  considera- 
tion than  nisi  prius  decisions  usually  are,  because  Lord  Ellen- 
borough  states,  that  he  had  consulted  the  other  judges  and 
that  they  agreed  with  him. 

In  the  case  of  Sadler  v.  JEvans^  or  Ladtf  Winsor^s  case^  4 
Burr.,  1986,  it  is  held,  that  where  notice  is  given,  the  r«oQQ 
agent  may  and  ought  *to  be  sued,  and  cannot  exoner-  ^ 
ate  himself  by  payment.     This  case  is  cited  and  approved  in 
Elliott  V.  Swartwovt, 

In  the  Commentaries  of  his  Honor  Judge  Story,  on  Agency, 
p.  811,  §  307,  it  is  laid  down,  that  ^^  where  money  is  obtained 
from  third  persons,  by  public  officers,  illegally,  but  under  color 
of  office,  it  may  be  recovered  back  again  from  them  if  notice 
has  been  given  by  the  party,  at  the  time,  to  the  officer,  although 
the  money  has  been  paid  over  to  the  government."  In  the 
case  of  Elliott  v.  Swartwout^  10  Pet.,  158,  it  is  held,  that 
^*  where  money  is  illegally  demanded  and  received  by  an  agent, 
he  cannot  exonerate  himself  from  personal  responsibility  by 
paying  it  over  to  his  principal ; ".  and  in  the  case  of  Bend  v. 
Hoyt^  18  Pet.,  267,  it  is  held  that  ^^  there  is  no  doubt  the  col- 
lector is  generally  liable  in  an  action  to  recover  back  an  excess 
of  duties  paid  to  him,  as  collector,  where  the  duties  have  been 
illegally  demanded,  and  a  protest  of  the  illegality  has  been 
made  at  the  time  of  payment,  or  notice  then  given  that  the 
party  means  to  contest  the  claim,  whether  he  has  paid  over 
the  money  to  the  government  or  not." 

If  it  be  objected  that  the  payments  here  referred  to  are 
voluntary,  the  answer  is,  that  it  is  evident  that  the  contrary  is 
the  fact.  If  the  cases  and  the  remarks  in  the  Commentaries 
above  referred  to  had  been  made  concerning  an  ordinary  agent, 
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there  might  be  ground  for  such  an  objection ;  but  a  collector 
is  the  defendant  in  each  case,  and  government  officers  are 
specially  referred  to  in  the  Commentaries,  and  if  there  had  been 
any  distinction  between  the  kinds  of  payments,  that  distinc- 
tion would  have  been  referred  to,  for  it  was  well  known  to 
the  court,  that  collectors  and  other  government  officers  were 
then  compelled  by  law  to  pay  over  all  money  received  by 
them ;  and,  as  has  been  previously  shown,  the  section  in  ques- 
tion is  no  more  compulsory  than  the  laws  in  force  at  the  time 
of  those  decisions,  and,  it  follows,  that  they  are  controlling 
and  decisive  in  this  case. 

The  case  of  Ghreewway  v.  Murd^  4  T.  R.,  558,  654,  does  not 
apply,  because  it  appears  to  have  been  a  voluntary  payment, 
and  is  so  decided  to  be  in  JEUiott  v.  Swartwout. 

[Of  Mr.  Nelson* 8  argument  in  reply  the  reporter  has  no  notes.] 

Mr.  Justice  DANIEL  delivered  the  opinion  of  the  court. 

In  order  to  arrive  at  the  answer  which  should  be  given  to 
the  question  certified  upon  this  record,  the  objects  first  to  be 
sought  for  are  the  intention  and  meaning  of  Cong^ress  in  the 
enactment  of  the  2d  section  of  the  act  of  March  8d,  1889, 
under  which  the  question  sent  here  has  been  raised.  The 
positive  language  of  the  statute,  it  is  true,  must  control  every 
other  rule  of  interpretation,  yet  even  this  may  be  better 
understood  by  recurrence  to  the  known  public  practice  as  to 
matters  in  pari  materia^  and  by  the  rules  of  law  as  previously 
expounded  by  the  courts,  and  as  applied  to  and  as  having 
*2401  i^^^^i^^^^  ^^^  practice.  The  law  as  laid  down  by  this 
-'  court  with  *respect  to  collectors  of  the  revenue,  in  the 
case  of  Elliott  v.  Swartwout^  10  Pet.,  187,  and  again  inciden- 
tally in  the  case  of  Bend  v.  Hoyt^  18  Pet.,  268,  is  precisely 
that  which  is  applicable  to  agents  in  private  transactions 
between  man  and  man,  viz. :  that  a  voluntary  payment  to 
an  agent  without  notice  of  objection  will  not  subject  th*^ 
agent  who  shall  have  paid  over  to  his  principal;  but  that 
payment  with  notice,  or  with  a  protest  against  the  legality  of 
the  demand,  may  create  a  liability  on  the  part  of  the  agent 
who  shall  pay  over  to  his  principal  in  despite  of  such  notice 
or  protest.  Such  was  the  law  as  announced  from  this  court,  and 
Congress  must  be  presumed  to  have  been  cognisant  of  its  exist 
ence ;  and  as  the  peculiar  power  ordained  by  the  Constitution  to 
prescribe  rules  of  right  and  of  action  for  all  officers  as  well  as 
others  falling  within  the  legitimate  scope  of  federal  legiala- 
tion,  they  must  be  supposed  to  have  been  equally  cognisant  of 
the  effects  and  tendencies  of  this  court's  decisions  upon  the 
collection  of  the  public  revenue.  With  this  knowledge  neces- 
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sarily  presumed  for  them,  Congress  enact  the  2d  section  of  the 
act  of  1839.  It  should  not  be  overlooked,  for  it  is  very  mate- 
rial in  seeking  for  the  views  of  Congress  in  this  enactment, 
that  the  court,  in  the  case  of  Elliott  v.  Swartwout^  in  its 
reasoning  upon  the  second  point  submitted  to  them,  say,  that 
the  claimant  by  giving  notice  to  the  collector  would  "  put  him 
on  his  guard,"  by  requiring  him  not  to  pay  over  the  money. 
They  farther  say,  that  the  collector  would,  by  the  same  means, 
be  placed  in  a  situation  to  claim  an  indemnity.  The  precise 
mode  in  which  this  protection  of  the  collector  was  to  be 
accomplished,  or  his  indemnity  secured,  it  is  true,  the  court 
have  not  explicitly  declared ;  but  it  is  thought  to  be  no  forced 
construction  of  their  language  to  explain  it  as  sanctioning  a 
right  of  retainer  in  the  collector  of  the  funds  received  by  him 
for  the  government;  for  what  shield  so  effectual  could  he 
interpose  between  himself  and  the  cost  and  hazards  of  frequent 
litigation  ?  Indeed,  this  would  appear,  according  to  the  opin- 
ion of  the  court,  that  very  protection  which  justice  and 
necessity  would  equally  warrant.  In  practice,  this  retainer 
has,  with  or  without  warrant,  been  resorted  to. 

And  now  let  us  look  to  the  language  of  the  act  of  1889, 
chap.  82,  §  2.  ^^  That  from  and  after  the  passage  of  this  act, 
all  money  paid  to  any  collector  of  the  customs,  or  to  any  per- 
son acting  as  such,  for  unascertained  duties,  or  for  duties  paid 
under  protest  against  the  rate  or  amount  of  duties  charged, 
shall  be  placed  to  the  credit  of  the  treasurer  of  the  United 
States,  kept  and  disposed  of  as  all  other  money  paid  for  duties 
is  required  by  law,  or  by  regulation  of  the  Treasury  Depart- 
ment, to  be  placed  to  the  credit  of  the  treasurer,  kept  and 
disposed  of;  and  it  shall  not  be  held  by  said  collector  or 
person  acting  as  such,  to  await  any  ascertainment  of  duties,  or 
the  result  of  any  litigation  in  relation  to  the  rate  or  amount  of 
duty  le^Uy  chargeable  and  collectible  in  any  case  where 
money  is  so  paid :  but  whenever  it  shall  be  shown  to  ^^oA^ 
the  satisfaction  of  the  Secretary  of  the  *Treasury,  that  ■- 
in  any  case  of  unascertained  duties,  or  duties  paid  under  protest, 
more  money  has  been  paid  to  the  collector,  or  to  the  person 
acting  as  such,  than  the  law  requires  should  have  been  paid,  it 
shall  be  his  duty  to  draw  his  warrant  upon  the  treasurer  in 
favor  of  the  person  or  persons  entitled  to  the  over-payment, 
directing  the  said  treasurer  to  refund  the  same  out  of  any 
money  in  the  Treasury  not  otherwise  appropriated."  What  is 
the  plain  and  obvious  import  of  this  provision,  taking  it  inde- 
pendently and  as  a  whole  ?  It  is  that  all  moneys  thereafter 
paid  to  any  collector  for  unascertained  duties,  or  duties  paid 
under  protest,  (i.  e.,  with  notice  of  objection  by  the  payer,) 
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shall,  notwithstanding  such  notice,  be  placed  to  the  credit  of 
the  treasurer,  kept  and  disposed  of  as  all  other  money  paid  for 
duties  is  required  by  law  to  be  kept  and  disposed  of ;  that 
is,  they  shall  be  paid  over  by  the  collector,  received  by  the 
treasurer,  and  disbursed  by  him  in  conformity  with  appropria- 
tions by  law,  precisely  as  if  no  notice  or  protest  had  been 
given  or  made ;  and  shall  not  be  retained  by  the  collector  (and 
consequently  not  withdrawn  from  the  uses  of  the  government) 
to  await  any  ascertainment  of  duties,  or  the  result  of  any 
litigation  relative  to  the  rate  or  amount  of  duties,  in  any  case 
in  which  money  is  so  paid. 

This  section  of  the  act  of  Congress,  considered  independ- 
ently and  as  apart  from  the  facts  and  circumstances  which  are 
known  to  have  preceded  it,  and  may  fairly  be  supposed  to 
have  induced  its  enactment,  must  be  understood  as  leaving 
with  the  collector  no  lien  upon,  or  discretion  over,  the  sums 
received  by  him  on  account  of  the  duties  described  therein ; 
but  as  converting  him  into  the  mere  bearer  of  those  sums  to 
the  Treasury  of  the  United  States,  through  the  presiding 
o£Qcer  of  wluch  department  they  were  to  be  disposed  of  in 
conformity  with  the  law.  Looking  then  to  tlie  immediate 
operation  of  this  section  upon  the  conclusions  either  directly 
announced  or  as  implied  in  the  decision  of  Elliott  v.  Swartwout^ 
how  are  those  conclusions  affected  by  it?  They  must  be 
influenced  by  consequences  like  the  following :  That  whereas 
by  the  decision  above  mentioned  it  is  assumed  that  by  notice 
to  the  collector,  or  by  protest  against  payment,  a  personal  lia- 
bility for  the  duties  actually  paid,  attaches  upon,  and  that  for 
his  protection  a  correspondent  right  of  retainer  is  created  on 
his  part ;  it  is  thereby  made  known  (i.  e.  by  the  statute)  that 
under  no  circumstances  in  future  should  the  revenue  be 
retained  in  the  hands  of  the  collector :  that  he  should  in  no 
instance  be  regarded  by  those  making  payments  to  him  as 
having  a  lien  upon  it,  because  he  is  announced  to  be  the  mere 
instrument  or  vehicle  to  convey  the  duties  paid  into  his  hands 
into  the  Treasury :  that  it  is  the  Secretary  of  the  Treasury 
alone  in  whom  the  rights  of  the  government  and  of  the  claim- 
ant are  to  be  tested :  and  that  whosoever  shall  pay  to  a  col- 
lector any  money  for  duties,  must  do  so  subject  to  the  conse- 
quences herein  declared.  Such,  from  the  8d  day  of  March, 
1889,  was  the  public  law  of  the  United  States;  it 
♦operated  as  notice  to  every  one ;  it  applied,  of  course, 
to  every  citizen  as  well  as  to  officers  concerned  in  the  regula- 
tions of  the  revenue ;  and  as  it  removed  the  im})lications  on 
which  the  decision  of  Elliott  v.  Swartwovt  materially  rested, 
that  case  ciinnot  correctly  control  a  question  arising  under  a 
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diflforeDt  state  of  the  law,  and  under  a  condition  of  the  parties 
also  essentially  different. 

It  will  not  De  irrelevant  here  to  advert  to  other  obvious  and 
cogent  reasons  by  which  Congress  may  have  been  impelled  to 
the  enactment  in  question ;  reasons  which,  it  is  thought,  will 
aid  in  furnishing  a  solution  of  their  object.  Uniformity  of 
imports  and  excises  is  required  by  the  Constitution.  Regu- 
larity and  certainty  in  the  payment  of  the  revenue  must  be 
admitted  by  every  one  as  of  primaiy  importance :  they  may 
be  said  almost  to  constitute  the  basis  of  good  faith  in  the 
transactions  of  the  government;  to  be  essential  to  its  practical 
existence.  Within  the  extended  limits  of  this  country  are 
numerous  collection-Klistricts ;  many  ofiScers  must  be  intrusted 
with  the  collection  of  the  revenue,  and  persons  much  more 
numerous,  with  every  variety  of  interest  and  purpose,  are  daily 
required  to  make  payments  at  the  ports  of  entry.  To  permit 
the  receipts  at  the  customs  to  depend  on  constructions  as 
numerous  as  are  the  agents  employed,  as  various  as  might  be 
the  designs  of  those  who  are  interested ;  or  to  require  that 
thoMC  receipts  shall  await  a  settlement  of  every  dispute  or 
objection  that  might  spring  from  so  many  conflicting  views, 
would  be  greatlv  to  disturb,  if  not  to  prevent,  the  unuormity 
prescribed  by  the  Constitution,  and  by  the  same  means  to 
vrithhold  from  the  government  the  means  of  fulfilling  its 
important  engagements.  In  the  view  of  mischiefs  so  serious, 
and  with  the  intention  of  preventing  or  remedying  them, 
nothing  would  seem  more  probable  or  more  reasonable,  we 
mieht  add  more  necessary,  than  that  the  government  should 
endeavor  to  devise  a  plan  by  which,  as  far  as  practicable,  to 
retain  its  fiscal  operations  within  its  own  control,  thereby 
insuring  that  uniformity  in  practice,  enjoined  by  the  theory  of 
the  Constitution,  and  that  punctuality  which  is  indispensable 
to  the  benefit  of  all.  Such  a  plan  has  Congress  devised  in  the 
act  in  question.  We  have  no  doubts  of  the  objects  or  the 
import  of  that  act ;  we  cannot  doubt  that  it  constitutes  the 
Secretary  of  the  Treasury  the  source  whence  instructions  are 
to  flow:  that  it  controls  both  the  position  and  the  conduct  of 
collectors  of  the  revenue :  that  it  has  denied  to  them  every 
right  or  authority  to  retain  any  portion  of  the  revenue  for 
purposes  of  contestation  or  indemnity;  has  ordered  and 
declared  those  collectors  to  be  the  mere  organs  of  receipt  and 
transfer,  and  has  made  the  head  of  the  Treasury  Department 
the  tribunal  for  the  examination  of  claims  for  duties  said  to 
have  been  improperly  paid. 

It  has  been  urged  that  the  clause  of   the  act  of  1889 
declaring  that  the  monev  received  shall  not  be  held  by  any 
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4)oll6ctor  to  await  any  asoertainment  of  duties,  or  the  result 
of  any  litigation  in   relation  *to   the   rate   or   amount  of 
duties  legaUy  chargeable  and  collectible  in  any  case  where 
money  is  so  paid;  shows  that  Congress  did  not  mean  to 
deprive  the  party  of  his  action  of  assumpsit  against  the  col- 
lector: that  litigation  of  that  description  was  still  contem- 
plated, and  that  the  only  object  of  the  law  was  to  place  the 
money  in  dispute  in  the  possession  of  the  treasurer,  to  await 
a  decision,  instead  of  leaving  it  in  the  hands  of  the  collector. 
Hie  court  cannot  assent  to  this  construction.    It  will  be 
remembered  that  the  two  principal  cases  in  which  collectors 
have  claimed  the  right  to  retain,  have  been  those  of  unascer^ 
tained  duties,  and  of   suits  brought,  or  threatened  to  be 
brought,  for  the  recovery  of  duties  paid  under  protest.    It  is 
matter  of  history  that  the  alleged  right  to  retain  on  these  two 
aeoounte,  had  led  to  great  abuses,  and  to  much  loss  to  the  pub- 
lic ;  and  it  is  to  these  two  subjects,  therefore,  that  the  act  of 
CSongress  particularly  addresses  itself.    It  begins  by  declaring 
that  all  money  received  on  these  accounts  shall  be  paid  into 
the  Treasury ;  and  then,  in  order  to  show  that  the  collector  is 
not  the  person  with  whom  any  claims  for  this  money  are  to  be 
adjusted,  or  who  is  to  be  held  responsible  for  it,  the  act  pro- 
ceeds to  declare  that  the  money  shall  not  remain  in  his  hands 
even  if  the  protest  is  followed  by  a  suit :  that,  notwithstanding 
suit  may  be  brought  against  him,  he  shall  still  pay  the  money 
into  the  Treasury,  and  that  the  controversy  shall  be  adjusted 
with  the  Secretary.    Congress  supposed,  probably,  that  a  party 
might  choose  to  sue  the  collector,  as  has  been  done  in  this 
instance ;  but  it  does  not  by  any  means  follow,  that  it  was 
intended  to  make  him  liable  in  the  suit,  or  to  give  the  party 
the  right  of  recovery  against  him.    The  words  used  go  to 
show,  that  neither  a  protest  which  is  mentioned  in  the  first 
part  of  the  section,  nor  a  suit  which  is  mentioned  in  the 
clause  of  which  we  are  speaking,  shall  be  a  pretext  or  excuse 
for  retaining  the  money.    Suppose  the  words  in  relation  to  a 
litigation  had  been  omitted,  and  the  law  had  said,  that  the 
collector  should  not  retain  the  money  for  any  ascertainment  of 
duties,  but  that  the  Secretary  of  the  Treasury  in  that  case,  as 
well  as  in  the  case  of  duties  paid  under  protest,  should  adjust 
the  claim  and  pay  what  was  really  due.    The  omission  sup- 
posed would  have  strongly  implied  that,  if  there  was  litigation, 
he  might  retaui,  and  it  might  be  said  with  much  show  of 
reason,  that  by  forbidding  him  to  retain  for  unascertained 
duties,  but  nf)t  forbidding  him  to  retain  in  case  of  litigation 
for  duties  paid  under  protest,  implied  that  he  could  not  retain 
for  the  former  but  might  for  the  latter.    We  bold  it  not  a 
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logical  mode  of  reasoning  where  the  omission  of  words  would 
evidently  lead  to  a  particular  conclusion,  to  argue  that  their 
insertion  can  do  l^e  same  thing.  Besides,  the  litigation 
spoken  of,  and  which  is  said  to  lead  to  this  result,  is  a  litiga 
tion  for  duties  paid  under  protest,  and  not  for  over-payments 
uf  unascertained  duties.  If  these  words  were  intended  to 
sanction  suits  against  collectors  for  the  former,  why  are  r^oAA 
litigations  *for  the  latter  not  also  countenanced  ?  In-  ^  "^ 
dependently  of  this  statute,  the  collector  might  have  been 
ttued  for  over-payments  on  unascertained  duties  as  well  as  for 
duties  paid  under  protest.  And  it  can  hardly  be  reconciled 
with  reason  or  consistency  that  Congress  designed  to  preserve 
the  right  of  suit  in  the  one  case,  and  to  deny  it  in  the  other. 
Yet  if  these  words  have  the  force  contended  for  by  the  defend- 
ant in  error,  they  eive  the  right  of  action  against  the  collector 
for  duties  paid  under  protest  only,  leaving  the  party  who  has 
overpaid  unascertained  and  estimated  duties,  no  remedy  but 
that  of  resorting  to  the  Secretary  of  the  Treasury.  It  would 
be  difficult  to  assign  any  good  reason  for  such  a  diversity ;  we 
think  none  such  was  intended,  that  none  such  in  reality  exists, 
that  the  law  intends  merely  to  declare  that  if  the  protest 
is  followed  by  a  suit,  the  duties  in  that  case  as  well  as  in  the 
other,  shall  be  paid  into  the  Treasury  and  shall  not  remain  in 
the  hands  of  the  collector  to  abide  the  result  of  the  suit. 
The  conclusion  to  which  we  have  come  upon  tliis  statute  is 
greatly  strengthened  by  the  act  of  Congress  of  May  81st, 
1844,  ch.  81,  which,  in  suits  brought  by  the  United  States  for 
the  enforcement  of  the  revenue  laws,  or  for  the  collection  of 
duties  due  or  alleged  to  be  due  on  merchandise  imported, 
authorizes  a  writ  of  error  from  this  court  to  the  Circuit 
Courts  without  regard  to  the  sum  in  controversy.  The  object 
of  this  law  undoubtedly  was,  to  obtain  uniformity  of  decision 
in  regard  to  the  duties  imposed.  Prior  to  the  act  of  1839 
there  were  often  differences  of  opinion  in  the  circuits  in  the 
construction  of  the  laws,  and  in  instances  too  in  which  the 
amount  in  controversy  was  too  small  to  enable  either  party  to 
bring  them  here  for  revisal  by  writ  of  error.  It  can  hardly 
then  be  imagined  that  when  Congress  was  taking  measures 
expressly  to  secure  uniformity  of  decision  and  practice  in  rela- 
tion to  the  amount  of  duties  imposed  by  law,  they  would 
have  confined  the  writ  of  error  to  cases  brought  by  the  United 
States,  when  they  were  of  small  amount,  and  refused  it  in 
suits  against  collectors  in  similar  controversies,  if  they  supposed 
that  such  suits  could  still  be  maintained.  Indeed  it  has  here- 
tofore been  in  this  latter  form  that  the  amount  of  duties 
claimed  has  been  far  more  frequently  contested,   than  by 
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suits  brought  bj  the  United  States.  And  if  this  form  of  try- 
ing the  question  had  not  been  intended  to  be  taken  away  by 
the  act  of  1889,  there  could  have  been  no  reason  for  excluding 
it  from  the  act  of  1844.  For  the  purposes  obviously  designed 
by  this  law,  it  would  have  been  much  more  important  to  the 
public  to  have  allowed  the  writ  of  error  in  suits  against  col- 
lectors, than  in  suits  instituted  by  the  United  S&tes,  sup- 
posing suits  of  the  former  description  to  be  still  maintainable ; 
and  uie  omission  of  such  a  remedy  strongly  implies  that  the 
legislature  supposed  such  suits  could  be  no  longer  maintained. 
It  is  contended,  however,  that  the  language  and  the  pur- 
*24i)1  P^^^  ^^  Confess,  if  really  what  we  hold  them  to  be 
J  declared  in  the  statute  *of  1889,  cannot  be  sustained, 
because  they  would  be  repugnant  to  the  Constitution,  inas- 
much as  they  would  debar  the  citizen  of  his  right  to  resort  to 
the  courts  of  justice.  The  supremacy  of  the  Constitution  over 
all  ofiScers  and  authorities,  both  of  the  federal  and  state  gov- 
ernments, and  the  sanctity  of  the  rights  guarantied  by  it,  none 
will  question.  These  are  caneessa  on  all  sides.  The  objection 
above  referred  to  admits  of  the  most  satisfactory  refutation. 
This  may  be  found  in  the  following  positions,  familiar  in  this 
and  in  most  other  governments,  viz. :  that  the  government,  as 
a  general  rule,  claims  an  exemption  from  being  sued  in  its  own 
courts.  That  although,  as  being  charged  with  the  administra- 
tion of  the  laws,  it  will  resort  to  those  courts  as  means  of 
securing  this  great  end,  it  will  not  permit  itself  to  be  implead- 
ed therein,  save  in  instances  forming  conceded  and  express 
exceptions.  Secondly,  in  the  doctrines  so  often  ruled  in  this 
court  that  the  judicial  power  of  the  United  States,  although  it 
has  its  origin  in  the  Constitution,  is  (except  in  enumerated 
instances,  applicable  exclusively  to  this  court)  dependent  foi 
its  distribution  and  organization,  and  for  the  modes  of  its  exer- 
cise, entirely  upon  the  action  of  Congress,  who  possess  the  sole 
power  of  creating  the  tribunals  (inferior  to  the  Supreme 
Court)  for  the  exercise  of  the  judicial  power,  and  of  investing 
them  with  jurisdiction  either  limited,  concurrent,  or  exclusive, 
and  of  withholding  jurisdiction  from  them  in  the  exact  degrees 
and  chamcter  which  to  Congress  may  seem  proper  for  the 
public  good.^  To  deny  this  position  would  be  to  elevate  the 
judicial  over  the  legislative  branch  of  the  government,  and  to 
give  to  the  former  powers  Umited  by  its  own  discretion 
merely.  It  follows,  then,  that  the  courts  created  by  statute 
must  look  to  the  statute  as  the  warrant  for  their  authority ; 

1  Cited.    Sheldon  v.  8iU,  8  How.,  440;  Case  qf  the  dewing  MaeMne  Cm*, 
18  WaU.,  577:  UniUd  Staiee  v.  Xea,  16  Otto,  227* 
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oertainly  they  cannot  go  bejond  the  statute,  and  assert  an 
authority  witn  which  they  may  not  be  invested  by  it,  or  which 
may  be  clearly  denied  to  them.  This  argument  is  in  no  wise 
impaired  by  admitting  that  the  judicial  power  shall  extend  to 
all  cases  arising  under  the  Constitution  and  laws  of  the  United 
States.  Perfectly  consistent  with  such  an  admission  is  the 
truth,  that  the  organization  of  the  judicial  power,  the  defini* 
tion  and  distribution  of  the  subjects  of  jurisdiction  in  the  fed- 
eral tribunals,  and  the  modes  of  their  action  and  authority, 
have  been,  and  of  right  must  be,  the  work  of  the  legislature. 
The  existence  of  the  Judicial  Act  itself^  with  its  several  sup- 
plements, furnishes  proof  unanswerable  on  this  point.  The 
courts  of  the  United  States  are  all  limited  in  their  nature  and 
constitution,  and  have  not  the  powers  inherent  in  courts  exist- 
ing by  prescription  or  by  the  common  law.^ 

In  devising  a  system  for  imposing  and  collecting  the  public 
revenue,  it  was  competent  for  Congress  to  designate  the  officer 
of  the  government  in  whom  the  rights  of  that  government 
should  be  represented  in  any  conflict  which  might  arise,  and  to 

Srescribe  the  manner  of  trial.  It  is  not  imagined,  that  by  so 
oing  Congress  is  justly  chargeable  with  usurpation,  or  r«o4g 
that  the  citizen  is  thereby  deprived  *of  his  rights.  '- 
There  is  nothing  arbitrary  in  such  arrangements;  they  are  gen- 
eral in  their  character ;  are  the  result  of  principles  inherent  in 
the  government ;  are  defined  and  promulgatea  as  the  public 
law.  A  more  striking  example  of  the  powers  exerted  by  the 
goveri  ment,  in  relation  to  its  fiscal  concerns,  than  is  seen  in 
the  act  f  1889,  is  the  power  of  distress  and  sale,  authorized  by 
the  act  of  Congress  of  May  15th,  1820,  (8  Story,  1791,)  upon 
adjustments  of  accounts  by  the  first  comptroller  of  the  Treas- 
ury. This  very  strong  and  summary  proceeding  has  now  been 
in  practice  for  nearly  a  quarter  of  a  century,  without  its  regu- 
larity having  been  questioned,  so  far  as  is  known  to  the  court. 
The  courts  of  the  United  States  can  take  cognisance  only  of 
subjects  assigned  to  them  expressly  or  by  necessary  implica- 
tion; dfortiorit  they  can  take  no  cognisance  of  matters  that 
by  law  are  either  denied  to  them  or  expressly  referred  ad  aliud 

But  whilst  it  has  been  deemed  proper,  in  examining  the 
question  referred  to  by  the  Circuit  Court,  to  clear  it  of  embar- 
rassments with  which,  from  its  supposed  connection  with  the 
Constitution,  it  is  thought  to  be  environed,  this  court  feel  sat- 
isfied that  such  embarrassments  exist  in  imagination  only  and 
not  in  reality :  that  the  case  and  the  question  now  before  them 

*  Appbotbd.    FbUc  T.  (yiTea,  10  Otto,  88a 
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present  no  interference  with  the  Constitution  in  any  one  of  itft 
provisions,  and  may  be,  and  should  be  disposed  of  upon  the 
plainest  principles  of  common  right.  In  testing  these  proposi- 
tions it  is  proper  to  recur  to  the  case  of  JSlliott  and  Swartwout^ 
and  again  to  oring  to  view  the  grounds  on  which  that  case 
was  ruled.  It  was,  unquestionably,  decided  upon  principles 
which  may  be  admitted  in  ordinary  cases  of  agency,  which 
expressly  recoraize  the  right,  nay,  the  duty  of  the  agent  to 
retein,  and  make  his  omission  so  to  retain  an  ingredient  in  the 
gravamen  or  breach  of  duty,  whence  his  liability  and  his  prom- 
ise are  implied  by  the  law.  The  language  of  the  court,  10 
Pet.,  154,  is  this :  ^^  There  can  be  no  ha^rdship  in  requiring  the 
party  to  give  notice  to  the  collector  that  he  considers  the  duty 
claimed  illegal,  and  put  him  on  his  guard  by  requiring  him  not 
to  pay  over  the  money.  The  collector  would  then  be  placed 
in  a  situation  to  claim  an  •indemnity  from  the  government. 
But  if  the  party  is  entirely  silent,  and  no  intimation  is  given 
of  an  intention  to  seek  repayment  of  the  money,  there  can  be 
no  ground  upon  which  the  collector  can  retain  the  money,  or 
call  upon  the  government  to  idemnify  him  against  a  suit." 
Here  then  the  right  and  the  duty  of  retainer  are  sanctioned  in 
the  oiScer ;  without  them  the  notice  spoken  of  would  be  nuea- 
tory — a  vain  act,  which  the  law  never  rec^uires.  And  this 
right  and  this  duty  in  the  officer,  and  this  injunction  of  notice 
to  him,  must  all  be  understood  and  are  propounded  in  this 
decision  as  principles  or  precepts  of  the  law,  with  the  knowl- 
edge of  which  each  of  the  parties  must  stand  affected. 

The  action  of  assumpsit  for  money  had  and  received,  it  is 
said  by  Ld.  Mansfield,  Burr.,  1012,  mo%e9  v.  Maefarleny  will  lie 
*2471  ^^  general  whenever  the  defendant  has  received  money 
-*  which  is  the  property  *of  the  plaintiff,  and  which  the 
defendant  is  obliged  by  the  ties  of  natural  justice  and  equity 
to  refund.  And  by  Buller,  Justice,  in  Strattan  v.  BastalL,  2 
T.  R.,  870,  ^^  that  this  action  has  been  of  late  years  extended 
on  the  principle  of  its  being  considered  like  a  bill  in  equity. 
And,  therefore,  in  order  to  recover  money  in  this  form  of 
action  the  party  must  show  that  he  has  equity  and  conscience 
on  his  side,  and  could  recover  in  a  court  of  equity."  These 
are  the  general  grounds  of  the  action  as  given  firom  high 
authority.  There  must  be  room  for  implication  as  between 
the  parties  to  the  action,  and  the  recovery  must  be  ex  equo  et 
bono^  or  it  can  never  be.  If  the  action  is  to  depend  on  the 
principles  laid  down  by  these  judges,  and  especially  by  BuUer^ 
a  case  of  hardship  merely  could  scarcely  be  founded  upon 
them ;  much  less  could  one  of  injustice  or  oppression,  nor  even 
one  which  arose  from  irregularity  or  indisozetion  in  the  plain- 
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tilP^  own  conduct.  So  far  as  the  liability  of  agents  in  tbia 
fonn  of  action  appears  to  have  been  con8idere<^  the  general 
rule  certainly  is,  that  the  action  should  be  brought  against  the 
principal  and  not  against  a  known  agent,  who  is  (Uscharged 
m>m  liability  by  a  bona  fide  payment  over  to  his  principal, 
unless  anterior  to  making  payment  over  he  shall  have  had 
notice  from  the  plaintiff  of  his  right  and  of  his  intention  to 
claim  the  money.  The  absence  of  notice  will  be  an  exculpa- 
tion of  the  i^nt  in  every  instance.  And  with  regard  to  the 
effect  of  the  notice  in  fixing  liability  upon  the  agent,  that 
effect  is  dependent  on  the  known  powers  of  the  agent  and  the 
character  of  his  agency.  If,  for  instance,  the  agent  was  known 
to  be  a  mere  carrier  or  vehicle  to  transfer  to  his  employer  the 
amount  received,  payment  to  the  agent  with  such  luiowled^e, 
although  accompanied  with  a  denial  of  the  justice  of  Sie 
demand,  would  seem  to  exclude  every  idea  of  an  agreement 
express  or  implied  on  the  part  of  the  agent  to  refund ;  and 
could  furnish  no  ground  for  this  action  against  the  t^nt  who 
should  pay  over  &e  fund  received  to  his  principal.  This  doc- 
trine is  believed  to  be  sanctioned  by  the  oases  of  Qreenaway  v. 
Hwd,  4  T.  R.  658,  of  CoU%  v.  Wright,  4  Taunt.,  198,  and  of 
Tape  V.  Rockin,  7  Bam.  &  C,  101.  'Tis  true  that  the  case  in 
Taunt,  and  that  from  Bam.  &  C,  were  not  instances  of  pay- 
ment under  protest ;  but  the  case  from  4  T.  R.,  has  this  com- 
mon feature  with  that  before  us,  that  it  was  an  action  against 
an  excise  officer  for  duties  said  to  have  been  illegally  collected^ 
in  which  the  plaintiff  denied  the  legality  oi  the  demand^ 
l^ugh  he  subsequently  paid  it.  But  3l  three  of  these  cases 
concur  in  condemning  the  harshness  of  a  rule  which  would 
subject  an  agent,  who  is  a  mere  channel  of  conveyance  or 
delivery  of  the  amount  which  might  pass  through  his  hands. 
Neither  of  these  cases  was  affected  by  a  positive  statutory 
mandate  requiring  the  agent  to  make  payment  over  to  hm 
principal. 

Another  principle  held  to  be  fundamental  to  this  action  is 
this :  that  there  must  exist  a  privily  between  the  plaintiff  and 
defendant ;  something  on  which  an  ooligation,  an  engage-  r«o4g 
ment,  a  promise  from  *the  latter  to  the  former  can  be  '- 
implied ;  for  if  such  implication  be  exduded  firom  the  relation 
between  the  parties  by  positive  law,  or  by  inevitable  legal 
intendment,  every  foundation  for  the  promise  and  of  the  action 
upon  it  is  destroyed;  for  none  can  be  presumed  or  permitted 
to  promise  what  either  law  or  reason  does  not  warrant  or  may 
actually  forbid.  Thus,  where  bankers  received  bills  from  tfamr 
foreign  correspondents,  with  directions  to  pay  the  amoiint  to 
the  plaintiffi  but  on  being  applied  to  by  him  refused  to  do  ao^ 
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although  they  afterwards  received  the  amount  of  these  bills 
it  was  held,  that  an  action  for  money  had  and  received  would 
not  lie  to  recover  it  from  them,  there  being  no  privity  between 
them  and  the  plaintiff.  Lord  EUenborough  observed,  the  de- 
fendants might  hold  for  the  benefit  of  the  remitter,  until  by 
some  engagement  entered  into  by  themselves  with  the  persons 
who  were  the  objects  of  the  remittance,  they  had  precluded 
themselves  from  so  doing ;  but  here,  so  far  from  there  being 
such  an  engagement,  they  repudiated  it  altogether.  WiUiams 
V.  Everettf  14  East,  582.  Again,  where  J.,  an  attorney,  who 
was  accustomed  to  receive  dues  for  the  plaintiff,  went  from 
home,  leaving  B.,  his  clerk,  at  the  office ;  B.,  in  the  absence  of 
his  master,  received  money  on  account  of  the  above  dues  for 
the  client,  which  he  was  authorized  to  do,  and  gave  a  receipt 
^^  B.,  for  Mr,  J.'*  J.  was  in  bad  circumstances  when  he  left 
home,  and  never  returned*  B.  afterwards  refused  to  pay  the 
money  to  the  client,  and  on  an  action  for  money  had  and 
received  against  him,  it  was  held  not  to  lie ;  for  the  defendant 
received  the  money  as  the  agent  of  his  master,  and  was  ac- 
countable to  him  for  it ;  the  master,  on  the  other  hand,  being 
answerable  to  the  client  for  the  money  received  by  the  clerk, 
there  was  no  privity  of  contract  between  the  present  plaintiff 
and  the  defendant :  Stevens  v.  Badeock^  8  Barn.  &  A.,  354.  So 
in  the  case  of  Simt  et  al.  v.  Brittain  et  a2.,  4  Id.,  875.  A.,  B.. 
and  others,  were  partK)wners  of  a  ship  in  the  service  of  the 
East  India  Company ;  B.  was  managing  owner,  and  employed 
C.  as  his  agent,  and  C.  kept  a  separate  account  on  his  books 
with  B.  as  such  managing  owner.  In  order  to  obtain  payment 
of  a  sum  of  money  from  the  East  India  Company  on  account 
of  the  ship,  it  was  necessary  that  the  receipt  should  be  signed 
by  one  or  more  of  the  owners  besides  the  managing  owner ; 
and  upon  a  receipt  being  signed  by  B.  and  by  another  of  the 
owners,  C.  received  £2,000  on  account  of  the  ship,  and  placed 
it  to  the  credit  of  B.  in  his  books  as  managing  owner ;  the 
part-owners  having  brought  money  had  and  received  to  recover 
the  balance  of  that  account,  held,  that  C.  had  received  the 
money  as  the  agent  of  B.,  and  was  accountable  to  him  for  it ; 
and  that  there  was  no  privity  between  the  other  part-owners 
and  C,  and  consequently,  that  the  action  was  not  maintaina- 
ble. To  the  same  effect  are  the  cases  of  Rogers  v.  KeUy^  2 
Campb.,  123,  and  Edden  v.  Read^  3  Id.,  389,  and  Wedlake  v. 
Husley^  1  Crompt.  &  J.,  83.  If  indeed  the  defendant 
has  consented  (where  he  can  properly  ^consent)  to  hold 
the  money  for  the  use  of  the  plaintiff,  he  may  be  liable.  And 
it  is  conceded,  that  his  consent  need  not  be  express,  but  it 
qiusty  if  not  so,  rest  upon  fair  and  natural  implication  or  legal 
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intendment.  Where  such  implication  or  intendment  is  ex- 
cluded, forbidden  by  the  position  of  the  parties,  by  positive 
law,  or  by  the  character  of  the  transaction,  consent  or  any 
obligation  upon  which  to  imply  it  is  entirely  removed. 

We  have  thus  stated,  and  will  here  recapitulate,  the  princi- 
ples on  which  the  action  for  money  had  and  received  may  be 
maintained.  They  are  these :  1st.  Whenevei  the  defendant 
has  received  money  which  is  the  property  of  the  plaintiff,  and 
which  the  defendant  is  obliged,  by  the  ties  of  natural  justice 
and  equity,  to  refund.  2dly.  In  the  case  of  an  agent,  where 
such  agent  is  not  notoriously  the  mere  carrier  or  instrument 
for  transferring  the  fund,  but  has  the  power  of  retaining,  and 
before  he  has  paid  over  has  received  notice  of  the  plaintiff's 
claim,  and  a  warning  not  to  part  with  the  fund.  Sdly.  Where 
there  exists  a  privity  between  the  plaintiff  and  the  defendant. 
Let  the  case  before  us  be  brought  to  the  test  of  these  rules* 
The  2d  section  of  the  act  of  Congress  declares,  first,  that  from 
its  passage,  all  money  paid  to  any  collector  of  the  customs  for 
unascertained  duties,  or  duties  paid  under  protest  against  the 
rate  or  amount  of  duties  charged,  shall  be  placed  to  the  credit 
of  the  treasurer,  to  be  kept  and  applied  as  all  other  money 
paid  for  duties  required  by  law.  Secondly,  that  they  shall  not 
be  held  by  the  collector  to  await  any  ascertainment  of  duties, 
or  the  result  of  any  litigation  concerning  the  rate  or  amount 
of  duty  legally  chargeable  or  collectible.  And  thirdly,  that 
in  all  cases  of  dispute  as  to  the  rate  of  duties,  application  shall 
be  made  to  the  Secretary  of  the  Treasury,  who  shall  direct  the 
repayment  of  any  money  improperly  charged.  This  section, 
as  a  part  of  the  public  law,  must  be  taken  as  notice  to  all  rev- 
enue officers,  and  to  all  importers  and  others  dealing  with 
those  officers  in  the  line  of  their  duty.  There  is  nothing 
obscure  or  equivocal  in  this  law;  it  declares  to  eveiy  one  sub- 
ject to  the  payment  of  duties,  tiie  disposition  which  shall  be 
made  of  all  payments  in  future  to  collectors ;  tells  them  those 
officers  shall  have  no  discretion  over  money  received  by  them, 
and  especially  that  they  shall  never  retain  it  to  await  the 
result  of  any  contest  concerning  the  right  to  it;  and  that 
qt^}(id  this  money  the  statute  has  converted  those  officers  into 
mere  instruments  for  its  transfer  to  the  Treasury.  With  full 
knowledge  thus  imparted  by  the  law,  can  it  be  correctly  un- 
derstood that  the  party  making  payment  can,  ex  equo  et  banoj 
recover  against  the  officer  for  acting  in  literal  conformity 
with  the  law,  converting  thereby  the  performance  of  his  duty 
into  an  offence ;  or  that  upon  principles  of  equity  and  gooa 
conscience,  an  obligation  and  a  promise  to  refund  shaU  lie 
implied  against  the  express  mandate  of  the  law?     Such  a 
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presumptioii  appears  to  us  to  be  subversive  of  every  rule 
«9^01  ^^  right.  The  more  correct  inference  seems  to  be 
-■  that  payment  under  such  circumstances  *inu8t,  ex 
equo  et  bono^  nay,  ex  neceMsitate^  and  in  despite  of  objection 
made  at  the  time,  be  taken  as  being  made  in  conformity  with 
the  mandate  of  the  law  and  the  duty  of  the  officer^  which 
exclude  not  only  any  implied  promise  of  repayment  by  the 
officer,  but  would  render  void  an  express  promise  by  him, 
founded  upon  a  violation  both  of  the  law  and  of  his  duty. 
The  claimant  had  his  option  to  refuse  payment ;  the  deten- 
tion of  the  ^oods  for  the  adjustment  of  duties,  bein^  an  inci- 
dent of  probable  occurrence,  to  avoid  this  it  could  not  be 
permitted  to  effect  the  abrogation  of  a  public  law,  or  a  sys- 
tem of  public  policy  essentially  connected  with  the  general 
action  of  the  government.  The  claimant,  moreover,  was  not 
without  other  modes  of  redress,  had  he  chosen  to  adopt  them. 
He  might  have  asserted  his  right  to  the  possession  of  the 
goods,  or  his  exemption  &om  the  duties  demanded,  either  by 
replevin,  or  in  an  action  of  detinue,  or  perhaps  by  an  action  of 
trover,  upon  his  tendering  the  amount  of  duties  admitted  b^y 
him  to  be  legally  due.  The  legitimate  inquiry  before  this 
court  is  not  whether  aU  right  of  action  has  been  taken  away 
from  the  party,  and  the  court  responds  to  no  such  inquiry. 
The  question  presented  for  decision,  and  the  only  question 
decided,  is  whether,  under  the  notice  given  by  the  statute  of 
1889,  payments  made  in  despite  of  that  notice,  though  with  a 
protest  against  their  supposed  illegality,  can  constitute  a 
ground  for  that  implied  obligation  to  refund,  and  for  that 
promise  inferred  by  the  law  from  such  obligation,  which  are 
inseparable  from,  and  indeed  are  the  only  foundation  o4  a 
right  of  recovery  in  this  particular  form  of  action.  And  here 
is  presented  the  answer  to  the  assertion,  that  by  the  act  of 
1889,  or  by  the  construction  given  to  it  by  this  court,  the  party 
is  debarred  all  access  to  the  courts  of  justice,  and  left  entirely 
at  the  mercy  of  an  executive  officer.  Neither  have  Consretti 
nor  this  court  furnished  the  slightest  ground  for  the  aybova 
assertion. 

But  the  objection  to  a  recovery  in  this  action  may  be  farther 
extended,  upon  grounds  which  to  the  court  appear  to  be  insu- 
perable. We  all  know  that  this  action  for  money  had  and 
received  is  founded  upon  what  the  law  terms  an  implied 

Eromitie  to   pay  what  in   good  conscience  the  defendant  la 
ound  to  pay  to  the  plaintiff.      It  being  in  such  case  the 
duty  of   the  defendant  to   pay,  the  law  imputes  to  him  a 
promise  to  pay.     This  promise  is  always  charged  in  the  de-^ 
olaration,  and  must  be  so  charged  in  order  to  maint>aia  the 
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Mtion.  It  was  upon  this  principle  that  the  action  for  money 
had  and  received  was  sustained  in  the  case  of  Elliott  y.  Swart- 
waut.  There  money  had  been  taken  by  the  collector  for  duties 
which  were  not  imposed.  This  money  lawfully  belonged  to 
the  plaintiff;  it  was  the  duty,  therefore,  of  the  collector  to  pay 
it  back  to  him.  The  collector  was  not  bound  to  pay  it  to  the 
treasurer,  for  the  law  did  not  command  this  disposition  of  it. 
It  did  not  belong  to  the  United  States,  who  had  no  right, 
therefore,  to  demand  it  of  him,  and  could  not  have  recovered 
it  against  him,  in  a  suit,  if  he  had  paid  it  back  to  the  r«2Ai 
true  •owner.  It  being  the  duty  of  the  collector  to  return  *• 
what  he  had  unlawfully  taken,  the  law  implied  on  his  part  a 
promise  to  do  so;  and  on  this  implied  promise,  arising  or 
inferred  from  a  duty  imposed  upon  him,  the  action  was  main- 
tained. The  protest  and  notice  were  to  him  of  no  farther 
importance  than  to  warn  him  to  hold  over,  and  to  take  away 
an  excuse  he  might  otherwise  have  had  from  payment  to  his 
principal.  It  was  his  duty,  as  the  law  then  stood,  not  to 
pay  over,  but  to  pay  back  to  the  party  from  whom  he  had  col- 
lected without  legal  authority,  when  warned  that  this  party 
should  look  to  him  for  reimbursement,  and  not  to  his  princi- 
pal. But  the  law  never  implies  a  promise  to  pay,  unless  duty 
creates  the  obligation  to  pay;  and  more  especially  it  never 
implies  a  promise  to  do  an  act  contrary  to  duty  or  contrary  to 
law.  Now,  under  the  statute  of  1889,  if  the  collector  receives 
money,  though  for  duties  not  due,  it  is  nevertheless  made  his 
duty  to  pay  it  into  the  Treasury,  to  be  repaid  there,  if  the 
party  claiming  is  found  to  be  entitled  to  it.  And  the  question 
here  is,  will  the  law  imply  a  promise  from  the  collector  to  do 
that  which  is  contrary  to  his  official  duty,  contrary  to  the  com- 
mand of  a  positive  statute  ?  If  it  will  not,  then  the  action  of 
assumpsit  for  money  had  and  received  will  not  lie  in  this  case. 
Moreover,  the  law  will  never  imply  a  promise  where  it 
would  be  unjust  to  the  party  to  whom  it  would  be  imputed, 
and  contrary  to  equity  so  to  imply  it.  Suppose  the  collector 
should  not,  as  directed  by  law,  pay  the  money  into  the  Treas- 
ury, the  United  States  might  undoubtedly  maintain  an  action 
against  him  for  money  had  and  received  to  their  use.  Because 
it  being  his  duty  to  do  so,  the  law  would  imply  a  promise  to 
pay  it.  Can  the  law  at  the  same  time  imply  a  promise  to  pay 
it  elsewhere  or  to  another,  and  thus  burden  the  collector  with 
the  double  obligation  of  paying  to  the  government,  and  also 
to  one  claiming  in  adversary  interest?  If  suits  were  institu- 
ted against  him  by  both  parties,  and  were  standing  for  trial  at 
tiie  same  time,  would  both  be  entitled  to  a  recovery,  and 
would  the  law  imply  promises  to  both,  promises  to  pay  double 

288 


3S1  StJPSEME   COUBT. 

Gary  0.  Cmtia. 

the  amount  received?  We  think  not;  and  as  the  law  in  posi* 
tive  terms  directs  payment  to  be  made  into  the  Treasury,  there 
can  be  no  judicial  implication  contrary  to  law,  nor  that  the 
collector  will  pay  to  another  what  the  law  directs  him  to  pay 
to  the  United  States ;  and  no  judicial  implication  which  would  - 
require  him  to  be  guilty  of  an  act  of  official  misconduct,  or  a 
breach  of  his  duty  to  the  public.  If  the  law  implies  a  promise  ^ 
to  pay  back  to  the  party,  then  it  must  be  the  duty  of  the  col- 
lector to  do  so  as  soon  as  it  is  demanded.  If  the  money  may 
be  recovered  of  him  by  suit,  then  he  would  be  justified  in  pay- : 
ing  without  suit,  yet  if  he  does  so  pay,  he  not  only  violates  a 
duty  imposed  by  law,  but  may  be  compelled  to  pay  over  again 
to  the  government,  as  for  so  much  money  had  and  receivea  to 
its  use.  We  think  the  law  can  never  imply  a  promise  which 
*2521  ^^^^  ^^  unjust  and  oppressive  in  its  results  to  the  party, 
-*  or  contrary  to  his  duty  as  *a  public  officer ;  and  there 
being  no  implied  promise,  therefore  in  this  case  the  action  for 
money  had  and  received  cannot  be  maintained.  It  is  perfectly 
clear  to  the  court  that,  under  the  act  of  1839,  the  United 
States  have,  by  express  law,  a  right  to  demand  the  money  from 
the  collector,  and  to  recover  it  in  an  action  for  money  had  and 
received,  even  if  that  officer  had  paid  it  over  to  the  person 
from  whom  he  had  received  it ;  and  we  say  with  confidence 
that  in  the  multitude  of  cases  that  have  been  decided  in  rela- 
tion to  that  action,  there  is  not  one  in  which  it  has  been  held 
that  money  could  be  recovered  from  a  defendant  when  his 
voluntary  payment  of  it  would  leave  him  still  liable  to  an 
action  for  the  same  money  by  another. 

We  deem  it  unnecessary  to  examine  feurther  the  irrounds 
Btated  in  the  second  and  third  heads  of  inquiiy,  as  forming 
the  foundation  of  the  action  for  money  had  and  received ;  or 
to  bring  to  a  particular  comparison  with  those  grounds  the  law 
and  the  facts  of  this  case,  as  presented  upon  the  record.  The 
illustrations  given  under  the  first  head  embrace  all  that  isc, 
important  under  the  remaining  divisions,  with  respect  to  the 
nature  of  the  demand  and  the  position  of  the  parties.  Those 
illustrations  establish,  in  the  view  of  the  court,  that,  so  far  is 
the  defendant  from  being  obliged,  by  the  ^es  of  natural  equity 
and  justice,  to  refund  to  the  plaintiff  the  money  received  for 
duties,  that,  on  the  contrary,  under  that  notice  of  the  law 
which  all  must  be  presumed  to  possess,  the  payment  must  be 
undei-stood  as  having  been  made  with  knowledge  of  the  parties 
that  the  right  of  retaining  or  of  refunding  the  money  did  not ; 
exist  in  the  defendant ;  that  the  money  by  law  must  pass  from  - 
him  immediately  upon  its  receipt ;  that  payment  to  him  was 
in  legal  effect  payment  into  the  Treasury ;  that  notice  to  him 
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was,  under  such  circumstances,  of  no  effect  to  bind  him  to 
refund;  that  as  the  collector,  since  the  statute,  had  power 
neither  to  retain  or  refund,  there  could,  as  between  him  and 
the  plaintiff,  arise  no  privity  nor  implication,  on  which  to  found 
the  promise  raised  bj  the  law,  only  where  an  obliration  to 
undertake  or  promise  exists;  and  that,  therefore,  the  action 
for  money  had  and  received  could  not,  in  this  case,  be  main- 
tained, but  was  barred  by  the  act  of  Congress  of  1889. 

Mr.  Justice  STORY. 

I  regret  exceedingly  being  compelled  by  a  sense  of  duty  to 
express  openly  my  (ussent  from  the  opinion  of  the  majority  of 
the  court  in  this  case.  On  ordinarv  occasions  my  habit  is  to 
submit  in  silence  to  the  judgment  of  the  court  where  I  happen 
to  entertain  an  opinion  different  from  that  of  my  brethren. 
But  the  present  case  involves,  in  my  judgment,  doctrines  and 
consequences  which,  with  the  utmost  deference  and  respect 
for  those  who  think  otherwise,  I  cannot  but  deem  most  deeply 
affecting  the  rights  of  all  our  citizens,  and  calculated  to  super- 
sede the  great  guards  of  those  rights  intended  to  be  secured 
by  the  Constitution  through  the  instrumentality  of  the  r«Q^Q 
*  judicial  power,  state  or  national.  The  question,  ^ 
stripped  of  all  formalities,  is  neither  more  nor  less  than  this : 
Whether  Congress  have  a  right  to  take  from  the  citizens  all 
right  of  action  in  any  court  to  recover  back  money  claimed 
illegally,  and  extorted  by  compulsion,  bv  its  officers  under 
color  of  law,  but  without  any  legal  authority,  and  thus  to 
deny  them  all  remedy  for  an  admitted  wrong,  and  to  clothe 
the  Secretary  of  the  Treasury  with  the  sole  and  exclusive 
authority  to  withhold  or  restore  that  money  according  to  his 
own  notions  of  justice  or  right?  If  Congress  may  do  so  in 
the  present  case,  in  the  exercise  of  its  power  to  levy  and  col- 
lect taxes  and  duties,  and  thus  take  away  from  all  courts,  state 
and  national,  all  right  to  interpret  the  laws  for  levying  and 
collecting  taxes  and  duties,  and  to  confide  such  interpretation 
to  one  of  its  own  executive  functionaries,  whose  judgment  is 
to  be  at  once  summary  and  final,  then  I  must  say,  that  it  seems 
to  me  to  be  not  what  I  had  hitherto  supposed  it  to  be :  a  gov- 
ernment where  the  three  ereat  departments,  legislative,  execu* 
tive,  and  judicial,  had  independent  duties  to  perform  each  in 
its  own  sphere ;  but  the  judicial  power,  designed  by  the  Con- 
stitution to  be  the  final  and  appellate  jurisdiction  to  interpret 
our  laws,  is  superseded  in  its  most  vital  and  important  funo* 
tions.  I  know  of  no  power,  indeed,  of  which  a  free  people 
ought  to  be  more  jealous,  than  of  that  of  levying  taxes  and 
duties ;  and  yet  if  it  is  to  rest  with  a  mere  executive  fung 
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tionary  of  the  goyernment  absolutely  and  finally  to  decide 
what  taxes  and  duties  are  leviable  under  a  particular  act, 
without  any  power  of  appeal  to  any  judicial  tribunal,  it  seems 
to  me  that  we  have  no  security  whatsoever  for  the  r^hts  of 
the  citizens.  And  if  Congress  possess  a  constitutional  author- 
ity to  vest  such  summary  and  final  power  of  interpretation  in 
an  executive  functionary,  I  know  no  other  subject  within  the 
reach  of  legislation  which  may  not  be  exclusively  confided  in 
the  same  way  to  an  executive  functionary ;  nay,  to  the  execu- 
tive himself.  Can  it  be  true  that  the  American  people  ever 
contemplated  such  a  state  of  things  as  justifiable  or  practicable 
under  our  Constitution  ?  I  cannot  bring  my  mind  to  believe 
it ;  and,  therefore,  I  repeat  it,  with  the  most  sincere  respect 
for  my  brethren,  who  entertain  a  di£Ferent  opinion,  I  deny  the 
constitutional  authority  of  Congress  to  delegate  such  functions 
to  any  executive  officer,  or  to  take  away  all  right  of  action  for 
an  admitted  wrong  and  illegal  exercise  of  power  in  the  levy 
of  money  from  the  injured  citizens.  I  am  further  of  opinion, 
as  I  shall  endeavor  presently  tx)  show,  that  Congress  never  had 
oontemplated  passing  any  such  act,  and  that  the  act  of  the  8d 
of  March,  1839,  ch.  82,  §  2,  neither  requires  nor  in  my  humble 
judgment  justifies  such  an  interpretation. 

What  is  the  real  question  presented,  upon  the  division  of 
opinion  in  the  Circuit  Court,  for  the  consideration  of  this 
court?  It  is  not  whether  an  action  to  recover  back  the  money 
mofidr]  Uleg^lly  claimed  and  paid  to  the  collector  for  duties,  in 
-*  order  to  obtain  possession  of  the  *goods  by  the  owner 
binder  a  protest  they  were  not  legally  due,  would  lie  in  the 
Circuit  Court,  for  no  such  question  arises  on  the  record,  and 
it  is  incontrovertible  and  uncontroverted,  that  if  any  such 
action  would  lie,  it  would  lie  in  the  national  courts  as  well  as 
in  the  state  courts.  It  is  not  whether  Congress  may  limit, 
restrain,  modify,  or  even  take  away  the  right  to  sue  in  the 
national  courts,  in  cases  like  the  present,  or,  indeed,  in  any 
other  class  of  cases  not  constitutionally  provided  for,  but  it  ia 
simply  whether  the  act  of  Congress  of  the  8d  of  March,  1889, 
sh.  82,  §  2,  is  a  bar  to  such  an  action  in  any  court,  state  or 
national.  If  it  is  a  stood  bar  in  one  court,  it  is  good  in  all 
courts  under  the  provisions  of  that  act.  If  Congress  have  a 
right  to  say,  and  have  said,  under  the  provisions  of  that  act, 
that  no  ofiScers  of  the  customs  shall  be  liable  to  any  action  for 
money  extorted  by  him  under  color  of  his  office  without 
authority  and  against  law,  then  these  provisions  are  equaUv 
applicable  to  all  courts,  and  furnish  the  rule  of  decision  for  alL 
And  Congress  have  an  equal  right  to  apply  a  like  provision  to 
all  other  acts  of  all  other  officers  done  under  color  of  officet 
286 


JANUART  T£RM,    1845.  364 

Ouyv.  Oortlt. 

and  the  trial  by  juiy  may,  in  suitB  at  common  law,  be  com- 
pletely taken  away  in  all  such  cases,  and  the  right  of  final 
decision  be  ezclusiTcly  vested  in  the  executive,  or  in  any  other 
public  functionary,  at  the  pleasure  of  Congress. 

Now,  how  stands  the  common  law  on  this  very  subject? 
It  is  that  an  action  for  money  had  and  received  lies  in  all  cases 
to  recover  back  money  which  a  person  pays  to  another  in 
order  to  obtain  possession  of  his  goods  from  the  latter,  who 
withholds  them  m>m  him  upon  an  illegal  demand,  or  daim, 
colore  officii^  and  thus  wron^ully  receives  and  withholds  the 
money.  Such  a  payment  is  in  no  just  sense  treated  in  law  as 
a  voluntary  payment,  but  it  is  treated  as  a  payment  made  by 
compulsion,  and  extorted  by  the  necessities  of  the  party  who 
pays  it.  Such  is  the  doctrine  of  the  common  law  as  held 
in  England,  with  a  firm  and  steady  hand,  against  all  the  claims 
of  preroffative,  and  it  is  maintained  in  our  day  as  the  unde- 
niable right  of  eveiy  Englishman,  against  the  unjust  and 
ilIeA;al  exactions  of  officers  of  the  crown.  Mr.  Justice  Bayley 
laid  down  the  eeneral  principle  with  great  exactness  in  Shaw 
V.  Woodcocki  7%am.  &  C,  78,  84,  and  said :  ^^  If  a  party  has 
in  his  possession  goods  or  other  property  belonging  to  another, 
and  refuses  to  deliver  such  property  to  that  other  unless  the 
latter  pays  him  a  sum  of  money  which  he  has  no  right  to 
receive,  and  the  latter,  in  order  to  obtain  possession  of  his 

Eroperty,  pays  that  sum,  the  money  so  paid  is  a  payment  made 
y  compulsion,  and  may  be  recoverea  back."  In  Irving  v. 
nUsonj  4  T.  R.,  485,  the  doctrine  was  applied  to  the  very  case 
of  the  acts  of  an  officer  of  the  excise  or  customs.  Upon  that 
occasion  Lord  Kenyon  emphatically  said :  ^^  The  revenue  laws 
ought  not  to  be  made  the  means  of  oppressing  the  subject.  If 
goods  liable  to  a  forfeiture  be  forfeited,  the  officer  is  to  seize 
them  for  the  king,  but  he  is  not  permitted  to  abuse  the  r»o5g 
duties  of  his  station,  *and  to  make  it  a  mode  of  extor-  '- 
tion."  There  are  many  other  authorities  leading  to  the  same 
result,  but  it  is  unnecessary  to  cite  them,  since  the  very  point 
that  an  action  for  money  had  and  received  lies  against  a 
collector  of  the  customs  to  recover  back  money  demanded 
by  and  paid  to  him,  colore  officii^  upon  goods  imported,  for 
duties  not  legally  due  thereon,  has  been,  upon  the  most 
solemn  deliberation,  held  by  this  court  in  the  cases  of  JEUtatt 
V.  JSfwartwout,  10  Pet.,  187,  and  Bend  v.  Hoyt,  18  Id.,  268,  267. 
It  is  an  entire  mistake  of  the  true  meaning  of  the  rule  of 
the  common  law,  which  is  sometimes  suggested  in  argument, 
that  the  action  of  assumpsit  for  money  had  and  received  is 
founded  upon  a  voluntary,  express,  or  implied  promise*  of  the 
defendant,  or  that  it  requires  privity  between  the  parties  «r 
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mmtrcusta  to  support  it.  The  rule  of  the  common  law  has 
a  much  broader  and  deeper  foundation.  Wherever  the  law 
pronounces  that  a  party  is  under  a  legal  liability  or  duty 
to  pay  over  money  belonging  to  another,  which  he  has  no 
lawful  right  to  exact  or  retain  from  him,  there  it  forces  the 
promise  upon  him  in  invitum  to  pay  over  the  money  to  the 
party  entitled  to  it.  It  is  a  result  of  the  potency  of  the  law, 
and  is  in  no  shape  dependent  upon  the  will  or  consent  or 
voluntary  promise  of  the  wrongful  possessor.  The  promise  is 
only  the  form  in  which  the  law  announces  its  own  judgment 
upon  the  matter  of  right  and  duty  and  remedy ;  and  under 
such  circumstances  any  ai*gument  founded  upon  the  form 
of  the  action,  that  it  must  arise  under  or  in  virtue  of  some 
contract,  is  disregarded,  upon  the  maxim  qui  hceret  in  litera^ 
Jueret  in  cartice.  Hence,  it  is  a  doctrine  of  the  common  law, 
(as  far  as  my  researches  extend,)  absolutely  universal,  that  if 
a  man,  by  fraud,  or  wrong,  or  illegality,  obtains,  or  exacts,  or 
retains  money  justly  belonging  to  another,  with  notice  that 
the  latter  contests  the  right  of  the  former  to  receive,  or  exact, 
or  retain  it,  an  action  ror  money  had  and  received  lies  to 
recover  it  back ;  and  it  is  no  answer  for  the  wrongdoer  to  say 
that  he  has  paid  it  over  to  his  superior;  for  although  as 
between  the  wrongdoer  and  his  superior,  the  maxim  may  well 
apply,  respondetU  superior^  yet  the  injured  party  is  not  bound 
to  seek  redress  in  that  direction ;  and  d  fartiari,  &c.,  he  is  not 
so  bound,  where,  as  in  the  case  of  the  government,  the 
superior  is  not  suable.  That  would  be  a  mere  mockery  of 
justice.  And  this  is  the  very  doctrine  affirmed  in  its  full 
extent  by  this  court  in  the  cases  of  Elliott  v.  Swarttoout^  10 
Pet.,  187,  and  Bend  v.  JBToyf,  18  Id.,  268,  267. 

An  action  for  money  had  and  received  being  then  the 
known  and  appropriate  remedy  of  the  common  law,  applied  to 
cases  of  this  sort,  to  protect  the  subject  from  illegal  taxation, 
and  duties  levied  by  public  officers,  what  ground  is  there  to 
suppose  that  Congress  could  intend  to  take  away  so  important 
and  valuable  a  remedy,  and  leave  our  citizens  utterly  with* 
out  any  adequate  protection?  It  is  said,  that  circuitously 
*2/)61  ^^^^^^^  remedy  may  be  found.  The  answer  is,  that  if 
^  ^Congress  have  taken  away  the  direct  remedy,  the 
circuitous  remedy  must  be  equally  barred.  But  in  point  of 
fact  no  other  judicial  remedy  does  exist  or  can  be  applied. 
If  the  collector  is  not  responsible  to  pay  back  the  money, 
nobody  is.  The  government  itself  is  not  suable  at  all ;  and 
oertainly  there  is  no  pretence  to  say  that  the  Secretary  of  the 
Treasury  is  suable  therefor.  Where  then  is  the  remedy  whicb 
is  supposed  to  exist?  It  is  t^n  appeal  to  the  Secretary  of 
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the  Treasiiiy  for  a  return  of  the  money,  if  in  his  opinion 
it  ought  to  be  returned,  and  not  otherwise.  No  court,  no 
lury,  nay,  not  even  the  ordinary  rules  of  evidence,  are  to  pass 
betM^een  that  officer  and  the  injured  claimant,  to  try  his  rights 
or  to  secure  him  adequate  redress.  Assuming  that  the  Secre- 
tary of  the  Treasury  will  always  be  disposed  to  do  what  he 
deems  to  be  right  in  the  exercise  of  his  discretion,  and  that  he 
possesses  all  the  qualifications  requisite  to  perform  this  duty, 
among  the  other  complicated  duties  of  his  office — a  presump- 
tion which  I  am  in  no  manner  disposed  to  question — still  it 
removes  not  a  single  objection.  It  is,  after  all,  a  substitution 
of  executive  authority  and  discretion  for  judicial  remedies. 
Nor  should  it  be  disguised,  that  upon  so  complicated  a  subject 
as  the  nature  and  character  of  articles  made  subject  to  duties, 

Save  controversies  must  always  exist  (as  they  have  always 
therto  existed)  as  to  the  category  within  which  particular 
&bric8  and  articles  are  to  be  classed.  The  line  of  discrimina- 
tion between  fabrics  and  articles  approaching  near  to  each 
other  in  quality,  or  component  materials,  or  commercial 
denominations,  is  often  very  nice  and  difficult,  and  sometimes 
exceedingly  obscure.  It  is  the  very  case,  therefore,  which  is 
fit  for  judicial  inquiry  and  decision,  and  falls  within  the  reach 
of  that  branch  of  the  judicial  power  given  by  the  Consti- 
tution, where  it  is  declared  ^^that  the  judicial  power  shall 
extend  to  all  cases  in  law  and  equity  arisiug  under  this  Con- 
stitution, the  laws  of  the  United  States,  and  treaties,  &c."  If 
then  the  judicial  power  is  to  extend  to  all  cases  arising  under 
the  laws  of  the  United  States,  upon  what  ground  are  we  to 
say  that  cases  of  this  sort,  which  are  eminently  ^^  cases  arising 
under  the  laws,"  and  of  a  judicial  nature,  are  to  be  excluded 
from  judicial  cognisance,  and  lodged  with  an  executive  func- 
tionary ? 

Besides,  we  all  know  that,  in  all  revenue  cases,  it  is  the 
constant  practice  of  the  Secretary  of  the  Treasury  to  give 
written  instructions  to  the  various  collectors  of  the  customs 
as  to  what  duties  are  to  be  collected  under  particular  revenue 
laws,  and  what,  in  his  judgment,  is  the  proper  interpretation 
of  those  laws.  I  will  venture  to  assert  that,  in  nineteen  cases 
out  of  twenty  of  doubtful  interpretation  of  any  such  laws,  the 
collector  never  acts  without  the  express  instructions  of  the 
Secretary  of  the  Treasury.  So  that  in  most,  if  not  in  all  cases 
where  a  controversy  arises,  the  Secretary  of  the  Treasury  has 
already  pronounced  his  own  judgment.  Of  what  use  then, 
practically  speaking,  is  the  appeal  to  him,  since  he  has  already 
given  his  decision  ?  Further,  it  is  well  known,  and  the  r«2^7 
annals  of  *thi8   court  as  well  as   those  of  the   other  '• 
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courts  of  the  United  States  establish  in  the  fullest  manner, 
that  the  interpretations  so  given  by  the  Secretary  of  the 
Treasury  have,  in  many  instances,  differed  widely  from  those 
of  the  courts.  The  Constitution  looks  to  the  courts  as  the 
final  interpreters  of  the  laws.  Yet  the  opinion  maintained  by 
my  brethren  does,  in  effect,  vest  such  interpretation  exclusively 
in  that  officer. 

These  considerations  have  led  me  to  the  conclusion  that  it 
never  could  be  the  intention  of  Congress  to  pass  any  statute, 
by  which  the  courts  of  the  United  States,  as  well  as  the  state 
courts,  should  be  excluded  from  all  judicial  power  in  the  inter- 
pretation of  the  revenue  laws,  and  that  it  should  be  exclu- 
sively confided  to  an  executive  functionary  finally  to  interpret 
and  execute  them — a  power  which  must  press  severely  upon 
the  citizens,  however  discreetly  exercised,  and  which  deeply 
involves  their  constitutional  rights,  privileges,  and  liberties. 
The  same  considerations  force  me,  in  all  cases  of  doubtful  or 
ambiguous  language  admitting  of  different  interpretations,  to 
oling  to  that  which  should  least  trench  upon  those  riffhts, 
privileges,  and  liberties,  and  d  fortiori  to  adopt  that  which 
would  be  in  general  harmony  with  our  whole  system  of 
government. 

And  this  leads  me  to  say  that,  after  the  most  careful  exami- 
nation of  the  2d  section  of  the  act  of  1839,  ch.  82, 1  have  not 
been  able  to  find  any  ground  to  presume  that  Congress  ever 
contemplated  any  tUng  contained  in  that  section  to  be  a  bar 
to  the  present  action.  I  look  upon  that  section  as  framed  for 
A  very  different  object,  an  object  founded  in  sound  policy  and 
to  secure  the  public  interest.  It  was  to  prevent  officers  of  the 
customs  from  retaining  (as  the  habit  of  some  had  been)  laroe 
sums  of  money  in  their  hands  received  for  duties,  upon  the 
pretence  that  they  had  been  paid  under  protest,  and  thus  to 
secure  in  the  hands  of  the  officers  a  sufficient  indemnity  for 
all  present  as  well  as  future  liabilities  to  the  persons  who  had 

Eaid  them.  By  this  means  lai'ge  sums  of  money  were  with- 
eld  from  the  government,  and  there  was  imminent  danger 
that  severe  losses  might  thus  be  sustained  from  the  defalca- 
tion of  those  officers,  and  the  public  revenue  might  be  thus 
appropriated  to  the  personal  business  or  speculating  concerns 
of  the  officers.  If  actions  should  be  brought  and  judgment 
obtained  against  such  officers  for  the  repayment  of  any  of 
such  duties,  it  was  plain  that  the  government  would  be  bound 
to  indemnify  them,  especially  if  they  had  acted  under  instruc- 
tions from  the  Treasury  Department.  On  the  other  hand,  the 
government,  being  in  possession  of  the  money,  would  hold  it 
m  the  mean  time  as  a  deposit  to  await  events,  and  to  refund 
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the  same  if  in  the  due  administration  of  the  law  it  was  ad- 
judged that  it  ought  to  be  refunded.  Such,  in  my  judgment, 
was  the  object  and  the  sole  object  of  the  section,  and  it  seems 
to  me  in  tins  view  to  be  founded  in  a  wise  protective  policy. 

*With  this  exposition  in  our  view,  let  us  examine  the  rmoeo 
language  of  the  section.  It  is  as  follows :  ^^  That  from  ^ 
and  after  the  passage  of  this  act,  all  money  paid  to  any  col- 
lector of  the  customs  or  to  any  person  acting  as  such,  for 
unascertained  duties  or  for  duties  paid  under  protest  against 
the  rate  or  amount  of  duties  charged,  shall  be  placed  to  the 
credit  of  the  treasurer  of  the  United  States,  kept  and  dis- 
posed of  as  all  other  money  paid  for  duties  is  required  by  law 
or  by  regulation  of  the  Treasury  Department  to  be  placed  to 
the  credit  of  said  treasurer,  kept  and  disposed  of;  and  shall 
not  be  held  by  the  said  collector  or  person  acting  as  such  to 
await  any  ascertainment  of  duty,  or  the  result  of  any  litiga- 
tion in  relation  to  the  rate  or  amount  of  duty  legally  charge- 
able and  collectible  in  any  case  where  money  is  so  paid." 
Kow,  pausing  here,  it  seems  to  me  that  the  clause  is  plainly 
and  merely  directory  to  the  collector  or  person  acting  as  such, 
pointing  out  his  du^  and  requiring  him  to  pass  the  money  so 
paid  to  the  credit  oi  the  government  as  soon  as  it  is  received. 
Nothing  is  here  said  as  to  the  rights  of  third  persons,  who  pay 
the  money  for  duties ;  no  declaration  is  made  that  the  collec- 
tor shall  not  be  liable  to  any  action  for  such  duties,  if  not 
legally  demandable  or  payable,  or  that  the  collector  or  such 
other  person  shall  not  be  Uable  to  refund  the  same.  And  yet, 
if  such  had  been  the  intention  of  Congress,  it  seems  to  me 
incredible  that  a  provision  to  this  effect  should  not  have  been 
found  in  the  act.  But  further;  not  only  is  there  a  total 
absence  of  any  such  provision,  but  there  is  positive  evidence 
that  Congress  contemplated  that  there  would  be  suits  brought 
against  the  collectors  and  other  persons  for  the  repayment  of 
such  duties,  and,  accordingly,  as  we  see,  the  money  is  not 
to  be  retained  by  them  ^^  to  await  any  ascertainment  of  duties 
or  the  result  of  any  litigation."  The  language  is  not  limited  to 
the  result  of  past  or  pending  litigation,  but  it  equally  applies 
to  future  litigation ;  in  short,  any  litigation,  without  any  lim- 
itation as  to  time,  and  indeed  to  be  co-extensive  with  the  per- 
manent prospective  operation  of  the  act.  If  then,  there  is  in 
this  clause  no  positive  or  implied  bar  to  any  action  provided 
for,  and  if  the  clause  is  perfectly  satisfied  by  deeming  it  to  be 
what  it  professes  on  its  face  to  be,  a  regulation  addressed  to 
the  collectors  and  other  peraons  collecting  duties,  and  direc- 
tory to  them,  let  us  see  if  the  subsequent  clause,  which  con- 
tains the  residue  of  the  section,  either  enlarges,  or  qualifies,  or 
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repels  the  inferences  drawn  from  the  preceding  clause.  This 
clause  is,  ^^  But  whenever  it  shall  be  shown  to  the  satisfaction 
of  the  Secretary  of  the  Treasury,  that,  in  any  case  of  unas- 
certained duty  or  duties  paid  under  protest,  more  money  has 
been  paid  to  the  collector  or  other  person  acting  as  such,  than 
the  law  requires  should  have  been  paid,  it  shall  be  his  duty  to 
draw  his  warrant  upon  the  treasurer  in  favor  of  the  person  or 
persons  entitled  to  the  over-payment,  directing  the  said  treas- 
urer to  refund  the  same  out  of  any  money  in  the  Treasury 
*95d1  ^^^  otherwise  appropriated." 

-'  *This  is  the  whole  of  the  clause,  and,  unless  I  am 
greatly  deceived  in  its  purport  and  effect,  not  one  word  is  to 
be  found  therein  which  bars  the  party  who  has  paid  the  money 
from  his  right  of  action  against  the  collector  or  other  persons 
acting  as  such  to  recover  back  the  money  illegally  claimed,  or 
which  compels  such  party  to  make  his  application  or  appeal 
solely  to  the  Secretary  of  the  Treasury  for  redress,  or  gives  to 
the  latter  exclusive  power,  jurisdiction,  and  final  arbitrament 
in  the  premises.  The  true  object  of  this  clause  seems  to  be 
precisely  what  its  language  imports,  to  g^ve  the  Secretary  of 
the  Treasury  a  power  which  he  did  not  previously  possess,  to 
draw  from  the  Treasury  money  which  had  been  overi)aid  for 
duties  when  he  was  satisfied  of  such  over-payment,  upon  the 
application  of  the  party  interested.  It  was  not  to  be  comiul- 
nve  on  the  party,  that  he  should  so  apply,  but  he  had  an 
option  to  apply  to  the  Secretary,  to  save  the  delay  and  exi)e]i8e 
of  a  protracted  litigation,  if  the  Secretary  should  grant  him 
the  desired  relief.  It  would  also  diminish  the  necessity  of 
applications  to  Congress  for  the  repayment  of  money  wiiich 
had  been  illegally  paid  for  duties,  by  enabling  the  Secretary 
to  draw  his  warrant  upon  the  Treasury  for  the  amount;  which 
relief,  when  the  money  had  been  paid  into  the  Treasury,  could 
not  before  be  obtained  except  by  means  of  an  act  of  Con- 
gress. It  was,  therefore,  an  auxiliary  provision  to  the  gen- 
eral rights  of  action  secured  to  the  party  by  the  common 
law,  and  not  in  extinguishment  or  suspension  of  it.  Whethei 
the  clause  clothed  the  Secretary  also  with  authority  to  draw  a 
warrant  in  favor  of  the  party,  if  he  recovered  back  the  money 
in  a  suit  at  law  against  the  collector,  is  a  matter  which  might, 
upon  the  strict  words  of  the  clause,  admit  of  some  doubt, 
since  the  case  provided  for  is  only  where  the  over-payment 
shall  be  shown  to  the  satisfaction  of  the  secretary,  and  not 
where  it  is  a  result  of  a  judgment  at  law.  But  a  liberal  con* 
struction  might  embrace  such  a  case  also,  as  within  the  intent, 
if  not  strictly  within  the  words.  But  be  this  as  it  may,  it  is 
manifest  to  my  mind,  with  all  deference  to  the  judgment  of 
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others,  that  the  affirmative  power  thus  given  by  this  clause  to 
the  Secretary,  cannot  be  construed  to  exclude  the  right  of  the 
party  to  his  remedy  at  the  common  law  without  a  violation  of 
the  known  rules  of  interpretation,  by  adding  important  and 
material  language  which  the  legislature  has  not  used,  and 
incorporating  provisions  which  neither  the  words  nor  the  pro- 
fesses*, objects  of  the  section  require. 

Noa  am  I  able  to  perceive  any  grounds  upon  which  a  differ- 
ent interpretation  can  be  maintained,  unless  it  be,  that  it 
would  be  a  hardship  upon  the  collector  to  require  him  to  pay 
money  over  to  the  government  which  he  might  be  compelled 
again  to  pay  to  the  party  from  whom  he  had  illegally  demanded 
it.  One  answer  to  this  suggestion  is,  that  he  cannot  complain, 
because  it  is  his  own  choice  to  hold  an  office  to  which  such  a 
duty  or  responsibility  is  attached,  and  if  he  elects  to  r«oAA 
hold  it,  he  ought  to  take  it  cum  (mere,  *  Another  and  '- 
conclusive  answer  is,  that  he  has  a  perfect  right  of  indemnity 
from  the  government ;  nor  can  it  be  doubted  that  the  govern- 
ment will  always  indemnify  all  its  officers  for  acts  done  by  its 
orders  and  demands  made  under  its  authority.  On  the  other 
hand,  an  extreme  hardship  would  be  thrown  upon  the  injured 
party,  whose  money  is  taken  from  him  against  his  will  by  color 
of  office,  and  against  his  right,  if  his  common  law  remedy  is 
swept  away ;  for  then  he  can  have  no  means  of  redress,  and 
no  indemnity,  since  he  has  resisted  the  demands  of  the  govern- 
ment and  asserts  an  adversary  interest. 

Nor  is  it  any  ground  of  excuse,  (as  has  been  already  sug- 
gested,) in  case  of  money  paid  by  compulsion,  that  the  officer 
has  paid  over  the  money  to  his  principal ;  and  in  this  respect 
it  differs  from  the  case  of  a  voluntary  payment.  This  dis- 
tinction was  taken  and  acted  upon  in  the  case  of  Snawden 
V.  Davisy  1  Taunt.,  S58,  where  money  had  been  paid  to  a  bailiff 
under  a  threat  of  a  distress  by  an  excess  of  authority,  and  the 
money  had  been  paid  over  by  him  to  the  sheriff,  and  by  the 
latter  into  the  exchequer.  And  the  same  doctrine  was  fully 
recognised  and  confirmed  by  this  court  upon'  the  most  solemn 
consideration  in  EUiott  v.  Swartwoutj  10  ret.,  187,  after  a  full 
review  of  all  the  leading  authorities. 

Upon  the  whole  my  opinion  is,  that  the  question  propounded 
by  the  Circuit  Court  upon  the  division  of  opinion  of  the  judges 
in  that  court,  ought  to  be  answered  in  the  negative,  that  the 
2d  section  of  the  act  of  8d  of  March,  1889,  ch.  82,  was  no  bar 
to  the  action. 

V  Mr.  Justice  McLEAN. 

ft  This  suit  was  brought  to  recover  from  the  defendanti  ool* 
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lector  of  the  customs,  an  excess  of  duties  exacted  by  him  of 
the  plaintiffs  against  law.  And  on  the  trial  iu  the  Circuit 
Court  the  judges  were  divided  on  the  question,  ^^  whether  the 
act  of  the  3d  of  March,  1839,  was  a  bar  to  the  action."  This 
point  has  been  certified  to  this  court. 

The  2d  section  of  the  above  act  provides,  ^^  that  from  and 
after  the  passage  of  this  act,  all  money  paid  to  any  collector  of 
the  customs,  or  to  any  person  acting  as  such,  for  unascertained 
duties,  or  for  duties  paid  under  protest  against  the  rate  or 
amount  of  duties  charged,  shall  be  placed  to  the  credit  of  the 
treasurer  of  the  United  States,  kept  and  disposed  of  as  all 
other  money  paid  for  duties  is  required  by  law  or  by  regula- 
tion of  the  Treasury  Department  to  be  placed  to  the  credit  of 
the  said  treasurer,  kept  and  disposed  of;  and  shall  not  be  held 
by  the  said  collector,  or  person  acting  as  such,  to  await  any 
ascertainment  of  duties  or  the  result  of  any  litigation  in  rela- 
tion to  the  rate  or  amount  of  duty  legally  chargeable  and  col- 
lectible in  any  case  where  money  is  so  paid ;  but  whenever  it 
shall  be  shown  to  the  satisfaction  of  the  Secretary  of  the 
*2611  '^^^^^^Ji  tliskt^  in  any  case  of  unascertained  duties  or 
-'  duties  paid  under  protest,  more  *money  has  been  paid 
to  the  collector  or  person  acting  as  such  than  the  law  requires 
should  have  been  paid,  it  shall  be  his  duty  to  draw  his  warrant 
upon  the  treasurer  in  favor  of  the  person  or  persons  entitled 
to  the  over-payment,  directing  the  said  treasurer  to  refund  the 
same  out  of  any  money  in  the  Treasury  not  otherwise  appro- 
priated." 

In  the  case  of  JSUiott  v.  Swartwaut^  10  Pet.,  137,  and  in  Bend 
V.  Hoyt^  18  Id.,  268,  this  court  held,  that  illegal  duties  exacted 
by  the  collector  were  recoverable  from  him,  where  paid  under 
protest,  by  the  importer,  in  an  action  of  assumpsit.  This  doc- 
trine is  not  (questioned  in  this  country  or  in  England.  Has 
the  2d  section  of  the  act  above  cited  changed  the  law  in  thii 
respect?  A  majority  of  the  judges  have  decided  in  the  affirm* 
ative,  and  that  that  act  constitutes  a  bar  to  an  action  in  such 
a  case.    I  dissent  from  the  opinion  of  the  court. 

The  above  section,  in  my  judgment,  so  far  from  taking  away 
the  legal  remedy,  expressly  recognises  it.  The  collector  is 
required,  ^'  from  and  after  the  passage  of  the  act,"  to  pay  over 
to  the  treasurer  the  moneys  in  his  hands,  and  not  ^^  to  await 
any  ascertainment  of  duties,  or  the  result  of  any  litigation  in 
relation  to  the  rate  or  amount  of  duty  legally  chargeable,"  &o. 
Now,  if  Congress  intended  by  this  section  to  withdraw  thia 
subject  from  the  courts,  and  vest  the  exclusive  right  to  decide 
the  matter  in  the  Secretary  of  the  Treasury,  coiUd  they  have 
used  this  language  ?  The  law  was  not  to  operate  upon  the 
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past,  but  upon  the  future  acts  of  the  collector.  And  I  ask  in 
sober  earnestness,  whether  the  collector  could  be  required  to 
pay  over  money,  ^^and  not  await  the  result  of  a  litigation,"  as 
^  to  the  amount  of  duties  le^lly  chargeable,'*  if  the  intentioo 
was  to  prohibit  such  litigation.  I  use  the  words  of  the  sa<^ 
tion ;  and  the  words  of  me  section  alone,  as  I  think,  are  coa- 
elusive  as  to  the  intention  of  Congress.  The  collector  must 
pay  over  the  money,  and  not  retain  it  until  the  termination  of 
a  suit.  Does  this  take  away  the  right  to  bring  a  suit?  Such 
an  inference,  it  seems  to  me,  would  be  as  exceptionable  in 
logic  as  in  law. 

From  the  proceedings  of  this  court  we  know  that  collectors 
of  the  customs  after  their  removal  from  office  or  the  expira- 
tion of  their  term,  and  sometimes  while  in  office,  under  the 
pretext  of  indemnifying  themselves  against  suits  for  the  exae^ 
tion  of  illegal  duties,  were  in  the  practice  of  withholding  from 
the  Treasury  large  sums  of  money.  And  it  was  to  remedy 
this  evil,  that  the  above  law  was  passed.  As  to  the  remission 
of  duties  illegally  charged,  it  vested  in  the  secretary  no  new 
powers ;  but  it  authorizes  him,  where  the  excess  of  duty  btti 
been  paid  into  the  Treasury,  to  draw  it  out  by  a  warrant,  and 
pay  it  over  to  the  person  entitled  to  receive  it.  By  the  21st 
section  of  the  Duty  Act  of  1799,  (1  Story,  692,)  the  collecton 
^  were  required,  at  all  times,  to  pay  to  the  order  of  the  proper 
officer  the  whole  of  the  moneys  which  they  may  respectively 
receive,  &c.,  and  shall  once  in  three  months,  or  oftener,  r«oaA 
if  required,  transmit  their  accounts,"  *&c.  Now,  it  is  *- 
known  from  public  documents  and  from  cases  before  tiiis 
court,  that  the  Secretary  of  the  Treasury  has,  for  a  lonff  tima 
before  the  act  of  1839,  required  the  collector  of  New  York  to 
pav  over  moneys  received  by  him,  weekly  or  at  short  inter* 
yals.  And  can  it  be  pretended  that  the  act  of  1799,  undw 
the  instructions  of  the  Secretary  of  the  Treasury,  was  not  as 
binding  upon  collectors  as  the  act  of  1889?  In  a  legal  point 
of  view  the  liability  of  a  collector  was  the  same  for  iUeffal 
duties  received  by  him,  whether  paid  into  the  Treasury  under 
the  one  law  or  the  other. 

It  is  said  that  the  law  cannot  raise  a  promise  to  pay  by  an 
officer,  where  it  requires  him  to  pay  the  same  money  into  the 
Treasury.  The  action  is  founoed  on  the  illegality  of  the 
transaction.  None  other  than  legal  duties  are  payable  to  the 
government ;  and  where  an  officer  by  his  own  volition,  or  act- 
ing under  the  instructions  of  his  superior,  demands  a  hiffher 
duty  than  the  law  authorizes,  he  is  guilty  of  a  wrong  wnich 
has  instructions  cannot  justify.  And  having  done  this,  cao  it 
be  contended,  tlmt  by  paying  over  moneys  so  obtained  he  eao 
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escape  the  legal  consequence  of  his  unlawful  act?  Where  one 
person  obtains  money  illegally  from  another,  is  he  not  bound 
in  conscience  to  return  it  ?  And  may  not  an  action  of  assump- 
sit be  sustained  for  the  recovery  of  the  money?  In  such  an 
action  the  question  is,  whether  the  defendant  has  received 
money  which  he  is  bound  in  good  conscience  to  pay  to  the 
plaintiff.  Now,  if  the  defendant,  as  collector,  exacted  a  higher 
duty  of  the  plaintiffs  than  the  law  authorized,  is  he  not  bound 
in  conscience  to  return  the  excess?  But  it  is  said  that  he  has 
paid  it  over  to  the  Treasury  of  the  United  States,  in  pursu- 
ance of  the  act  of  1839,  and  that  this  is  a  bar  to  the  action. 
Why  has  not  this  bar  been  set  up  under  the  act  of  1799?  By 
that  act  the  collector,  when  ordered  by  the  Secretary  of  the 
Treasury,  was  as  much  bound  to  pay  over  the  money  in  his 
hands  into  the  Treasury  as  under  the  act  of  1889.  And  yet 
for  forty-four  years  such  a  defence  has  not  been  thought  of.  It 
has  never  been  supposed  that  the  payment  of  the  money  into 
the  Treasury  exonerated  the  collector.  He  has  violated 
the  law,  and  he  is  answerable  for  that  violation.  This 
must  be  the  case,  unless,  in  the  language  of  this  court  in  the 
case  of  Elliott  v.  Swartwaut  above  cited,  ^'  the  broad  proposi- 
tion can  be  maintained,  that  no  action  will  lie  against  a  col- 
lector to  recover  back  an  excess  of  duties  paid  him,  but  that 
recourse  must  be  had  to  the  government  for  redress.  Such  a 
principle,"  the  court  say,  ^^  would  be  carrying  an  exemption 
to  a  public  officer  beyond  any  protection  sanctioned  by  any 
principles  of  law  or  sound  public  policy." 

In  Tatvnson  v.  Wilson  et  cU.^  1  Campb.,  896,  Lord  EUen* 
borough  says,  ^^  If  any  person  gets  money  into  his  hands  ille- 
gally, he  cannot  discharge  himself  by  paying  it  over  to 
another."  The  same  doctrine  is  held  in  Sadler  v.  Evans^  4 
*2631  ^^^*)  1986.  And  this  court  in  the  above  case  of  EUiott 
-'  V.  SwartwotU  say,  *'*'  It  may  be  assumed  as  the  ^settled 
doctrine  of  the  law,  that  where  money  is  illegally  demanded 
and  received  by  an  agent,  he  cannot  exonerate  himself  from 
responsibility  by  paying  it  over  to  his  principal,  if  he  has  had 
notice  not  to  pay  it  over.  A  notice  not  to  pay  over  the  money 
to  the  principal,  it  is  contended,  presupposes  a  right  in  the 
agent  to  retain  it.  No  such  inference  could  arise  under  the 
act  of  1799,  nor  can  it  be  made  under  the  present  law.  The 
notice  should  induce  the  collector  to  reconsider  his  act,  and  if 
found  to  have  been  against  law  to  correct  it.  But  it  is  said, 
he  may  have  acted  under  the  orders  of  the  Secretary  of  the 
Treasury.  Suppose  he  did,  would  that  justify  or  excuse  an 
illegal  act?  I  will  answer  this  in  the  language  of  this  court 
in  the  case  last  cited :  ^^  Any.  instructions  from  the  Treasury 
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Department  could  not  change  the  law  or  affect  the  rights  of 
the  plaintiff.  He,  the  collector,  was  not  bound  to  tauKe  and 
adopt  that  instruction.  He  was  at  liberty  to  judge  for  him- 
self, and  act  accordingly."  And  in  Tracy  v.  Swartwautj  10 
Bet.,  99,  this  court  say,  ^^  that  the  personal  inconvenience  of 
the  collector  is  not  to  be  considered."  When  acting  under 
instructions  the  government  is  bound  to  indemnify  him.  In 
my  judgment  the  act  of  1839  interposes  no  bar  to  this  action. 

But  there  is  another  aspect  in  which  this  case  must  be  con- 
sidered. Feeling,  as  I  do,  an  unfeigned  respect  for  the  opinion 
of  the  judges  who  differ  from  me,  yet  I  cannot,  without  con- 
cern, look  at  the  consequences  of  the  principle  established  in 
this  case.  The  right  of  a  citizen  to  resort  to  the  judicial  tri- 
bunals of  the  country,  federal  or  state,  for  redress  for  an  injury 
done  by  a  public  officer,  is  taken  away  by  the  construction  of 
an  act  of  Congress,  which,  in  my  judgment,  bears  no  such  con- 
struction. But  I  will  take  higher  ground,  and  say,  that  Con- 
gress have  no  constitutional  power  to  pass  such  an  act  as  the 
statute  of  1839  is  construed  to  be  by  this  decision. 

By  the  2d  section  of  the  3d  article  of  the  Constitution  of 
the  united  States,  the  judicial  power  extends  to  all  cases  in 
law  and  equity  arising  under  the  Constitution  and  laws  of  the 
union.  And  by  the  7th  section  of  the  amendments  to  the 
Constitution  it  is  provided,  that  *4n  suits  at  common  law, 
where  the  value  in  controversy  shall  exceed  twenty  dollars, 
the  right  of  trial  by  jury  shall  be  preserved." 

The  act  of  1839,  in  my  judgment,  does  not  conflict  with 
either  of  the  above  constitutions^  provisions.  But  if  it  take 
away  the  right  of  the  citizen  to  sue  in  a  court  of  law  for  the 
injury  complained  of,  as  construed  by  my  brethren,  then  it  is 
in  direct  conflict  with  both  of  the  above  provisions. 

In  a  matter  of  private  right  it  takes  from  the  judiciary  the 
power  of  construing  the  hiw,  and  vests  it  in  the  Secretary 
of  the  Treasury ;  the  executive  officer  under  whose  sanction 
or  instruction  the  wrong  complained  of  was  done.  r*264 

.    *And  in  the  second  place  it  takes  from  the  citizen  *- 
the  right  of  trial  by  jury,  which  is  expressly  given  to  him  by 
the  Constitution. 

.  I  again  repeat  that  Congress  have  not  done  this,  nor  did 
they  intend  to  do  it  by  the  act  of  1889.  But  the  act  is  so 
construed  by  the  decision  just  pronounced.  Under  this  view, 
I  feel  myself  bound  to  consider  the  principle  established  by 
the  court,  and  to  speak  of  its  consequences. 

That  the  act,  as  construed,  is  in  direct  oonfliot  with  the 
above  provisions  of  the  Constitution,  is  so  palpable  that  it 
seems  to  me  no  illustration  could  make  it  dearer. 
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The  right  to  construe  the  laws  in  all  matters  of  coutroversyi 
is  of  the  veiy  essence  of  judicial  power.  Executive  officers 
who  are  required  to  act  under  the  laws,  of  necessity,  must 

five  a  construction  to  them.  But  their  construction  is  not 
nal.  When  it  operates  injuriously  to  the  citizen^  he  may,  by 
any  and  every  possible  means  through  which  it  may  be  brought 
before  the  courts,  have  the  construction  of  the  law  submitted 
to  them,  and  their  decision  is  final. 

But  the  court  say,  that  the  plaintiffs  in  this  case  cannot  seek 
redress  for  the  injury  complained  of,  by  an  action  at  law,  but, 
under  the  act  of  1839,  are  referred  to  the  Secretary  of  the 
Treasury ;  an  executive  officer,  who  has  prejudged  the  case, 
who  can  exercise  neither  the  forms  nor  the  functions  of  a  judi 
cial  officer;  who  acts  summarily,  without  a  jury,  and  irom 
whose  judgment  there  is  no  appeal.  The  case  turns  upon 
facts;  facts  properly  triable  by  a  jury.  The  question  is, 
whether  the  articles  on  which  the  duties  have  been  assessed, 
are  such  articles  as  under  the  law  are  liable  to  be  thus  taxed. 
This  is  a  question  most  fit  to  be  answered  by  a  jury  of  mer- 
chants, under  the  instructions  of  a  court  of  law.  The  plaintiffs 
allege  that  the  duty  was  not  authorized  by  law,  but  to  obtain 
possession  of  their  goods,  they  were  compelled  to  pay  it,  pro- 
testing against  the  right  of  the  government.  And  they  brought 
an  action  at  law  to  recover  £rom  the  collector  the  excess  of 
duty  paid.  This  course  had  been  sanctioned  by  previous 
decisions.  It  was,  in  fact,  the  only  effectual  course  they  could 
take  to  obtain  possession  of  their  goods.  A  tender  of  the 
legal  duty,  and  a  replevin,  if  it  would  lie,  involved  the  neces- 
sity of  security  for  the  return  of  the  goods  which,  if  in  tb& 
power  of  the  importers,  might  not  have  been  convenient  to 
them.  But  a  replevin  is  expressly  prohibited  in  such  a  case 
by  the  act  of  2d  March,  1833. 

The  question  arises  on  the  facts  stated.  Illeg^  duties  wane 
demanded  by  the  collector  and  paid  to  him  by  the  plaintifGi, 
before  they  could  obtain  their  goods ;  and  the  question  is,  luui 
their  remedy  at  law  been  cut  off  by  the  statute  of  1889  ?  This 
is  a  taxing  power ;  the  most  delicate  power  ihskt  is  exercised 
by  the  government.  It  reaches  the  concerns  of  the  citizen,  and 
takes  from  him  a  part  of  his  property  for  purposes  of  revenue. 
The  tax  should  be  judicious,  and  the  mode  of  colleotin^  it 
*2651  ^^^^^^  ^^  specially  guarded.  Care  *should  be  taken 
-J  not  to  infringe  private  right  in  making  this  public  ezao- 
tion.  But,  especially,  where,  in  this  respect,  a  wrong  hee 
been  done  to  the  citizen,  the  courts  should  be  open  to  him. 
His  remedy  should  be  without  obstruction.  But  my  bretfareji 
say  that  the  act  of  1889  takes  away  from  ti  e  plaintiff  ftU 
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t^medy  except  an  appeal  to  the  Secretary.    The  state  courts 
as  well  as  the  federal  are  closed  against  the  injured  party. 

The  able  men  who  laid  the  foundation  of  this  goyemment 
saw  that,  to  secure  the  great  objects  they  had  in  view,  the 
executive,  legislative  and  judicial  powers,  must  occupy  dis- 
tinct and  independent  spheres  of  action.  That  the  union  of 
these  in  one  individual  or.  body  of  men  constitutes  a  despot- 
ism. And  every  approximation  to  this  union  partakes  of  this 
character. 

What  though  no  positive  injustice  be  done  to  the  plaintifb 
in  this  case ;  is  that  any  reason  why  the  g^eat  principle  involved 
in  it  should  be  yielded  ?  What  is  this  principle  ?  It  is  noth- 
ing less  than  this :  that  throughout  the  whole  course  of  execu- 
tive action,  summary,  diversified,  and  multiform  as  it  is,  for 
wionffs  done  the  citizen,  all  legal  redress  may  be  withdrawn 
from  nim;  and  he  may  be  turned  over  as  a  petitioner  to  the 
power  that  did  the  wrong.  If  this  may  be  done  in  the  case 
under  consideration,  it  may,  on  the  same  principle,  be  done  in 
every  similar  case. 

A  seizure  of  a  vessel  and  cargo  may  be  made  by  an  officer 
under  a  supposed  breach  of  the  revenue  law,  and  the  question 
of  forfeiture  may  be  referred  to  the  Secretary  of  the  Treasury. 
Private  property  may  be  taken  for  public  purposes,  and  the 
owner  may  be  limited  to  the  remedy,  if  remedy  it  may  be 
called,  of  petitioning  some  executive  officer  for  remuneration. 
Militijry  violence  may  be  perpetrated  on  the  person  of  a  citizen 
or  on  ms  property,  and  his  relief  may  be  made  to  depend  on 
the  will  of  the  commander-in-chief.  In  short,  in  eveiy  line  of 
the  executive  power,  wrongs  may  be  done  and  legal  redress 
may  be  denied. 

The  cases  put  may  seem  to  be  extreme  ones,  and  therefore 
not  likely  to  happen.  But  do  they  not  test  the  principle  ?  I 
think  they  do.  If  Congress  may  deprive  these  plaintifiGs  of 
their  remedy  by  action  at  law,  they  may  do  the  same  thing  in 
the  cases  specined.  Indeed  it  would  be  difficult  to  prescribe 
any  limit  to  legislative  action  on  this  subject.  It  can,  at  least, 
be  extended  through  all  the  ramifications  of  executive  power. 

To  say  that  this  will  never  be  done,  and  that  the  consequen- 
ces spoken  of  can  never  happen,  is  no  answer  to  the  argument. 
Do  the  consequences  lie  within  the  exercise  of  the  principle  ? 
If  they  do,  the  consequences  must  follow  a  general  exercise  of 
the  power.  The  danger  is  in  sanctioning  the  principle.  At 
'^his  point,  I  meet  the  principle  and  combat  it.  I  object  to  it 
because  it  is  dangerous  and  may  be  ruinous.  It  takes  from 
the  citizen  his  rights — ^rights  secured  tD  him  by  the  r«oaa 
Constitution;  the   trial  by  jury,  in  a  ourt  of  *law.  L 
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This  is.done  by  the  act  of  1889,  if  it  be  what  it  is  now  oon« 
strued  to  be.  In  this  aspect,  then,  I  say,  the  act  is  unconsti- 
tutional and  void.  It  not  only  strikes  down  the  rights  of  the 
citizen,  but  it  inflicts  a  blow  on  the  judicial  power  of  the 
country.  It  unites,  in  the  same  department,  the  executive  and 
judicial  power.  And  on  a  subject  the  most  delicate  and  inter- 
esting ;  and  one  which,  of  all  others,  may  most  easily  be  con- 
verted into  an  engine  of  oppression. 

In  this  government,  balances  and  checks  have  been  carefully 
adjusted,  with  a  view  to  secure  public  and  private  rights ;  and 
any  departure  from  this  organization  endangers  all.  We  have 
less  to  apprehend  from  a  bold  and  open  usurpation  by  one 
department  of  the  government,  of  powers  wluch  belong  to 
another,  than  by  a  more  gradual  and  insidious  course.  In  my 
judgment,  no  principle  can  be  more  dangerous  than  the  one 
mentioned  in  this  case.  It  covers  from  leg^  responsibility 
executive  officers.  In  the  performance  of  their  ministerial 
duties,  however  they  may  disregard  and  trample  upon  the 
rights  of  the  citizen,  he  can  claim  no  indemnity  by  an  action 
at  law.  This  doctrine  has  no  standing  in  England.  No  min- 
isterial officer  in  that  country  is  sheltered  from  legal  responsi- 
bility. Shall  we  in  this  country  be  less  jealous  of  private 
rights  and  of  the  exercise  of  power?  Is  it  not  our  boast  that 
the  law  is  paramount,  and  that  all  are  subject  to  it,  from  the 
highest  officer  of  the  country  to  its  humblest  citizen  ?  But 
can  this  be  the  case  if  any  or  every  executive  officer  is  clothed 
with  the  immunities  of  the  sovereignty  ?  If  he  cannot  be  sued, 
what  may  he  not  do  with  impunity?  I  am  sure  that  my 
brethren  are  as  sincere  as  I  am,  in  their  convictions  of  whattiie 
law  is,  in  this  case ;  and  I  have  only  to  regret,  that  their  views 
do  not  coincide  with  those  I  have  stated. 
800 
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RoBBBT  White,  Plaintiff  in  ebbob,  v.  William  S. 
NiOHOLLS,  William  Robinsqn,  Otho  M.  Linthigum, 
Edwabd  M.  Linthioum,  Raphael  Semmes,  Paul  Ste- 
vens, AND  Chables  C.  Fulton,  Defendants  in  ebbob. 

Robebt  White,  Plaintiff  in  ebbob,  v.  Henby  Addison, 

Defendaih?  in  ebbob. 

In  an  action  for  a  libel  it  is  not  indispensable  to  use  the  word  "  malicionsly" 
in  the  declaration.  It  is  sufficient  if  words  of  equlyalent  power  or  import 
aroused.^ 

Every  publication,  either  by  writing,  printing,  or  pictures,  which  charges  upon, 
or  imputes  to,  any  person  that  which  renders  him  liable  to  punishment,  or 
which  is  calculated  to  make  him  infamous,  or  odious,  or  ridiculous,  is  prima 
facie  a  libel,  and  implies  malice  in  the  author  and  publisher  towards  the 
person  concerning  whom  such  publication  is  made.' 

Proof  of  malice  cannot,  in  these  cases,  be  required  of  the  party  com-  Ttoffr 
plaining,  *beyond  the  proof  of  the  publication  itself;  Justification,  ^  ' 
excuse,  or  extenuation,  if  either  can  be  shown,  must  proceed  from  the  de- 
fendant.' 

>In  JRn^  Y.  Bootf  4  Wend.  (N.  Y.),  stance.    Augtin  y.  Culpepper j  SUn., 

lis,  186;  8.  o.  21  Am.  Dec,  1Q2,  Chan-  123;  s.  c.  2  Show.,  314. 

oellor  Walworth  said:    '*In  ordinary  For  definitions  of   libel,  see  HiU- 

cases  of  slander  or  libel,  it  is  not  neces-  houee  y.  Dunning ^  6  Conn.,  407;  Barr 

sary  to  idlege  in  the  declaration  that  y.  Moore,  87  Pa.  St.,  890:  Parimeier 

the  words  were  spoken,  or  the  charge  y.   Coupkmd,  6   Mees.    &  W.,  106; 

published,  maliciously.  It  is  sufficient  Campbell  y.  Slotiiewodey  3  Best.  A  S., 

to  aYer  that  it  was  falsely  and  inju-  782;  Lay  ton  y.  Harris,  3  Harr.  (Del.), 

riously  done."    Bromage  y.  Proseer,  407;  iSteete  y.  5outAioicl;,  9  Johns.  (N. 

9Dowl.  A  By.,  296,  308:  8.  c.  4  Bam.  Y.),  216;  Dexter  y.  Spear,  4  Mason, 

A C,  247;  IXIiardY.  CoUine,  25Gratt.  116;  Brherv  Dun,  12  Fed.  Bep.,  S31; 

Cra.),  843;  Weaver  y.  Hendrick,  30  Stone  y.  Cooper,  2  Den.  (N.  Y.),  308; 

o.,  SG&iOpdyke  y.  Weed,  8  Abb.  Shipley  y.  Todhunter,  1  Car.  A  P., 

(N.  Y.),  Fr.,  228:  Viele  y.  Gray,  10  680.    "The   injurious  detraction   of 

Id.,  6;  but  wrongnilly  and  injuriously  auY  one  bY  writing  or  equlYalent  sym- 

are  not  the  equiYalent  to  maliciously,  bob."  Wllliamev.  Karnes,  4  Humph. 

De  Medina  y.  Qrote,  10  Jur.,  426.   Its  (Tenn.),  11.    Thus  setting  up  a  lamp 

omission  is  cured  by  Ycrdict.  McPher-  on  the  wall  adjoining  the  plaintifrs 

ton  Y.  Donlete.  10  Bam.  AC,  266;  dwelling-house  and  keeping  it  burning 

Taylor  y.  Kneeland,  1  Doug.,  67.  Will-  in  the  day,  thereby  inducing  passers-by 

fnify  and  maliciously  haYC  essentiaUy  to  beiieYe  that  the  plaintiff  kept  a 

the  same  meaning,  if  not  precisely  the  brothel,  was  held  to  be  a  libel  in  em^. 

same.   L&undey,  DeXaioare  Ac.  A  B,  Juries  y.  Duncombe,  2  Campb.,  8; 

Co.,  8  Hun  (N.  Y.),  329.  s.  c.  11  East,  226.     So  scandalizing 

'  Followed.  Heiheringlon  y.  Sterry,  the  plaintiff  by  carrying  a  fellow  about 

28 Kan., 429.  Quoted.  Commonwealth  with  horns,  bowing  at  the  plaintiflTs 

Y.  McClure,  11  Phil.  (Pa. ),  469.    See  door,  etc  Case  of  Sir  WiUiam  BoUon 

Smith  Y.  Smith,  26  Hun  (N.  Y.),  577.  v.  Dean,  cited  in  Austin  y.  Culpep- 

By  the  term  writing  is  also  included  per.  Skin.,  128;  s.  c.  2  Show.,  318. 

printing.    Saunderson  y.  Jackson,  2  See  Spall  y.  Massey,  2  Stark.,  669; 

Bos.  A  P.,  238;  HcnsAaw  Y.  Foster,  9  Plunket   y.    Qilmore,    Fortes.,    211; 

Pick.  (Mass.),  318;  also  marks  with  a  Cropp  v.  TUney,  3  Salk.,  226. 

lead  pencil.   Oeary  y.  Physic,  Si  Ba,m.  *It   is   undoubtedly  the  rule  that 

AC,  288;  Clavtony.  Bailey,  14  JoYm^  where  the  publication  is  prima  facie 

(N.  Y. ).  484 ;  and  written  on  any  sub-  libellous  no  eYidence  of  express  maUoa 
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Privileged  commimications  are  an  exception;  and  the  rule  of  evidence,  as  to 
such  cases,  is  so  far  changed  as  to  require  of  the  plalntUf  to  bring  home  to 
the  defendant  the  existence  of  malice  as  the  true  motive  of  his  conduct.* 

Privileged  communications  are  of  four  kinds: 

1.  Wherever  the  author  and  publisher  of  the  alleged  slander  acted  in  the  bciMt 
fide  discharge  of  a  public  or  private  duty,  legal  or  moral,  or  in  the  protecu- 
tion  of  his  own  rights  or  interests.* 

can  be  required.  Fry  v.  Bennett,  5  papers  cannot  insist  that  they  owe  a 
Sandf.  (N.  Y.)  54;  Sanderson  v.  Qaldr  duty  to  the  public  to  pubUsh  defama- 
well,  45  N.  Y.,  396:  Wilson  v.  Noo-  tory  charses  against  individuals,  on 
nan,  85  Wis.,  821 :  Parks  v.  Blackis-  the  grouna  that  the  public  have  an  in- 
ion,  8  Harr.  (pel.),  873;  Zifnne^v.  terestin  the  matter  published.  Fos- 
Hosea,  Id..  897;  McKee  v.  IngaUs,  4t  ter  y.  Seripps,  89  Mich.,  876;  0.  c, 
Scam.  (IlLJ,  80;  Estes  v.  Antrobus,  1  88  Am.  Rep.,  408;  41  Mich.,  742;  see 
Mo.,  197;  Weaver  v.  Hendrick,  30  Id.,  Curtiss  v.  JfUMsy,  6Gray  (Mass.),  381. 
502;  Usher  v.  Severance,  20  Me.,  9;  When  the  defendant  answero  on  in- 
Curtis  V.  Mussey,  6  Gn^  (Mass.),  261;  ouiry  and  he  is  acting  bona  fide  in 
Byrket  v.  Monohon,  7  Blackf .  (Ind. ),  the  discharge  of  a  moral  or  sodid  dutv. 
88 ;  Erwin  v.  Sumrow,  1  Hawks  (N.  C. ),  his  answer  Is  privUeged.  As  was  aaid 
472.  It  cannot  be  inferred  that  there  by  Grove,  J.,  ''Every  one  owes  It  as  a 
was  a  want  of  malice  from  the  fact  duty  to  his  fellow-men  to  state  what 
that  the  words  were  spoken  but  once,  he  knows  about  a  person  when  in- 
Mason  v.  Jtfoson,  4  K.  H.,  110.  But  quiry  is  made."  Bobshaw  v.  Smith, 
'  express  malice  may  be  proven  to  aggra-  88  L.  J.,  428.  Such  would  be  bona 
vate  thedama^ges.  JV^v.  Bennett,  2S  fide  communication  given  concerning 
K.  Y.,  880;  Truey,  Plumley,  86  Me.,  supposed  criminals.  Kine  v.  Seteell, 
466:  Jelllson  v.  Goodwin,  43  Id.,  287;  8  Mees.  A  W.,  802;  Eames  v.  Whit- 
Spilling  V.  Carson,  27  Md.,  175;  Saw-  taker,  128  Mass.,  842;  see  Long  v. 
yery.  Hopkins,  9  Shep.  (Me.),  268;  Peters,  47  Iowa,  289;  State  v.  Lons- 
not  however  until  some  actionable  dale,  48  Wis.,  848;  Sunderlm  v.  Brad- 
words  are  first  proven.  ^5ra9ns  v.  street,46N.Y.,  188;  Ta^^Zor  v.  C/iurcA, 
Smith,  8  Blackf.  (Ind. ),  95.  8  Id.,  452.  Repeating  the  statement  to 
*  But  where  the  defendant  has  estab-  the  same  party,  or  making  statements 
lished  a  prima  facie  case  of  privileged  akin  to  it,  are  also  privileged.  Beas- 
publication,  then  the  plaintiff  may  ton  v.  Skene,  5  Hulst.  A  N.,  8^  a. 
show  that  he  used  his  privilege  to  c,  6  Jur.  N.  S.,  780;  Wallace  y.  Car- 
make  a  malicious  attack  upon  the  roU,  11  Ir.  Com.  L.,  485;  HopwoodT. 
plaintiff ;  in  which  case  his  privilege  Thorn,  8  Com.  B.,  i8S;  8.  c,  14  Jur., 
cannot  avail  him.  Bdboneau  v.  Far-  87.  And  confidential  communications 
rell,  15  Com.  B.,  860;  s.  c.  24  L.  J.,  may  be  made  often  not  in  answer  to 
C.  P.,  9;  1  Jur.,  N.  S.,  14;  Garrett  v.  an  inquiry,  that  will  be  privU^ed. 
2>icA;er8on,  19  Md.,  418;  £ootv.  jETin^,  York  v.  Johnson.  116  Mass.,  482; 
4  Wend.  (N.  Y.),  113;  Suydam  v.  Motiy.  Dawson,  id  Iowa,  683:  J'Vw- 
Moffat,  1  Sandf.  (K.  Y.),459;  Little-  Zer  v.  Bowen,  80  K.  Y.,  20:  Harper 
John  V.  Greeley,  18  Abb.  (N.  Y.),  Pr.,  v.  Harper,  10  Bush.  (Ky.),  47;  StaU- 
41;  Caulfield  v.  Whitworth,  16  W.  R.,  ings  v.  Newman,  26  Ala.,  800. 
986;  Sw^t  V.  Dickerman,  31  Conn.,  So  communication  made  In  the  dis- 
285jsee  Holt  v.  Parsons,  28  Tex.,  9.  charge  of  a  duty  arising  from  a  confi- 
^  The  public  or  private  duty  imposed  dential  relationship  eusting  between 
upon  the  person  making  the  commu-  the  parties  are  pnvUeged.  Thus  an 
nication  need  not  be  a  binding  one  at  intimate  friend  may  advise  a  young 
law;  any  ''moral  or  social  duty  of  lady  not  to  marry  a  certain  suitor, 
imperfect  obligation  "  is  sufficient  to  giving  his  reasons  however  damaMna, 
protect  him.  Harrison  v.  Bush,  5  u  he  really  believes  in  th^i  Toid 
kll.  A  B.,  844;  8.  c,  25  L.  J.,  Q.  B.,  v.  Hawkins,  2  Moo.  A  R.,  20;  8.  c, 
25  ;  ShurU^  v.  Stevens,  51  Yt.,  501;  8  Car.  A  P.,  888;  so  an  attorney  who 
Joannes  v.  Bennett,  5  Allen  (Mass.),  is  conducting  a  case  for  a  minor  mi^ 
169;  Hamilton  v.  Eno,  SI  N.  Y.,  116;  inform  his  next  friend  of  the  minor^ 
Ormsby  v.  DougUzss,  87  Id.,  477;  Van  misconduct.  Wright  T.  Woodgatim  1 
Wyck  V,  Aspinwall,  17  Id.,  190;  Hub-  Tyr.  A  G.,  12;  8.  a,  %  OtomgL  M.  A 
hard  V.  Rutledge,  57  Miss.,  7.  News-  R.,  578.  But  unless  the  confldantiil 
802 
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%  Any  thing  said  or  written  by  a  master  in  giving  the  character  of  a  seryaat 

who  has  been  in  his  employment.* 
&  Woids  used  in  the  conne  of  a  legal  or  judicial  proceeding,  however  hard 

they  may  bear  upon  the  party  of  whom  thev  are  used.^ 
4.  Publications  duly  made  m  the  ordinary  mode  of  Parliamentary  proceedings. 

as  a  petition  printed  and  delivered  to  the  members  of  a  committee  appointed 

by  the  House  of  Commons  to  hear  and  examine  grievances.* 

relation  exists,  there  is  no  privilege,  PainCy  2Sandf.  (N.  Y.),  196;  (?o«s- 

even  though  the  words  are  spoken  con-  lin  v.    Cannon^   1   Harr.  (Del.),   8; 

fldentialW.     Picton  v.    Jackman,   4  Vau88e  y,  Lee,  1  Hill,  (S.   C.)»  197; 

Car.  &P.,  257;  see  also,  Atkin8  v.  Marshall  v.  OtaUer,  6  Rich.  (S.  C), 

Johnsouy  48  Yt.,  78.  419;  Alien  T.Orqfoot,  2  Wend.  (K.Y.), 

Sending  out  a  circular  by  the  secre-  516;  Datoling  v.    TFenman,  2  Show, 

tary  of  a  society  formed  to  protect  its  446;  s.  c.  3  Mod.,  106;  Cox  v.  Smithy 

members  against  sharpers  and  swin-  1  Lev..  119;  Briggs  v.  Byrd,  12  Ired., 

dlers,  is  not  a  privileged  communica-  (N.  C),  877:  Forhea  v.  JokMon.  2  A. 

tion.  BeardtHey^.Tappajij  5  Blatchf.,  K.  Marsh.,  (Ky.)»  480;  HiU  v.  Miles, 

497;  SunderUn  v.  Bradstreet^  46 If. Y.,  9  N.  H.,  9. 

188;  Oetting  v.  Foes,  3  Car.  A  P.,  160;  *  Where  a  petition  containing  do- 
but  it  is  if  given  upon  inqutryto  a  per-  fiunatory  matter  was  referred  to  a 
son  interested.  Qnnsby  v.  Vougtass,  committee  by  Parliament,  it  was  held 
37  N.  Y.,  477.  that  no  action  would  lie  for  printing 

*  Cases  of  this  kind  are  much  more  and  circulating  a  few  copies  for  the 
frequent  in  England  than  in  this  coun-  use  of  memb^.  Lake  v.  King,  1 
try.  The  following  are  several  of  the  Mod.,  68:  s.  c.  1  Saund.,  131.  So 
leading  cases:  Welghtman  v.  Oard-  petitions  nonestly  presented  to  Parlia- 
ner,  18  Jur.,  828;  8.  o.,  18  Ad.  A  £.  ment  are  privile^.  Wason  v.  Wal- 
N.  S.,  796;  Qardner  v.  Blade,  18  Q.  ter,  L.  R.,  4  Q.  R.,  78;  s.  c.  38L.  J., 
B.,  796;  8.  c,  18  L.  J.,  Q.  B.,  334;  13  Q.  B.,  34;  17  W.  R,  169;  19  L.  T., 
Jur.,  826;  Child  v.  Affleck,  9  Bam.  A  409;  8  Best.  A  S.,  730.  It  is  a  matter 
C,  403;  8.  c,  4  Mann.  A  iL  888;  Dto>  of  public  comment.  Dunne  v.  An- 
on V.  Parsons,  1  Fost.  A  F.,  211;  see  derson,  3  Bins.,  88:  8.  c.  R  A  M., 
dicta  in  Fryer  v.  Kinnersley,  15  Com.  287;  10  Moo.,  wT.  So  is  a  report  of 
B.  N.  S.,  429;  s.  c,  10  Jur.  N.  S.,  the  proceedings  of  a  committee  of 
441;  83  L.  J.,  C.  P.,  96;  King  v.  War-  either  House.  Kane  v.  Mulvany, 
ing,  5  Esp.,  14.  Irish  L.  R,  2  C.  L.,  402.     Nor  is  any 

Refusing  to  cive  a  servant  a  letter  member  of  a  leffislative  body  in  any 

of  recommendation   on  his   leaving  way  responsible  m  a  court  of  justice 

cannot  be  considered  as  a   slander,  for  anyuiing  said  there.    CofflnY,  Cqf- 

Carroll  v.  Bird,  3  Esp.,  201.    So  one  ^n,4Mas8..l;  Commonwealths,  Bland- 

may  warn  his  present  servants  against  ing,  3  Pick.  (Mass.),  304,  314;  Ha»- 

associatinff   with   a   former    servant  tings  y.  Lusk,  22  Weiad,  (N.  Y.),  410; 

whom  he  nas  discharged,  even  stating  but  the  words  must  be  spoken  offi- 

his  reasons  for  dismissing  him.    8om-  cially.    Coffin  v.  Coffin^  supra.     An 

eroille  v.  Hawkins,  10  Com.  B.,  590;  indictment  does  not  lie  for  an  alleged 

8.  c,  20  L.  J.,  C.  P.,  181;  15  Jur.,  450.  conspiracy  by  the  members  to  make 

See  If 011^  V.  WitLiS  Com.  B.,  544;  speeches  defamatory  of  the  plaintiff. 

8.  c,  25  L.,  J.,  C.  P.,  294;  2  Jur.  K.  JBxparte  Wason  L.  R.,  4  Q.  B.,  673; 

8.,  1004.    For  American    cases    see  8.  c.  88  L.  J.,Q.  B.,  802;  40  L.  J., 

Fowler  v.  Bowen,  80  N.  Y.,  20;  Dale  M.  C,  168;  17  W.  R,  881.    But  the 

V.  Harris,  109  Mass.,  193.  privilege  does  not  extend  to  the  pri- 

^  A  iMtrty  to  an  action  may  make  vate  publication  of  speeches  made  in 

any  statements  in  the  course  of  judicial  theHouae.  Bex  v,  Aoingdon,  1  Esp., 

pcooeedings  he  may  reasonably  deem  226;  Rex  v.  Creer>y,  1  Man.  A  Sel., 

necessary  to  his  cause ;  and  his  privl-  273 ;  see  Davison  v.  Duncan,  7  Ell.  A  B. , 

lege  is  not  abridged  by  the  fact  that  he  538;  Wason  v.  WaUett  L.  R,  4  Q.  B., 

may  have  malidously  stated  them,  if  95;  8.  c.  8  Best.  A  S.,  730;  even  though 

they  can  be  reasonably  deemed  neces-  at  common  law,  if  ordered  by  Parlia- 

sary  to  the  case.    Lea  v.  White^  4  ment.      Rex  v.    Williams,  2  Show., 

Sneed  (Tenn.),  Ill;  Perkins  v.  Mitch-  471 ;  Comb.,  18. 
ett,  31  Barb.  (N.  Y.),  471;  Warner  v. 
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But  in  tbeae  caaes  the  only  effect  of  the  cliange  of  the  rale  is  to  remove  the 
asnal  presumption  of  malice.  It  then  becomes  incumbent  on  the  party  com- 
plaining to  show  malice,  either  by  the  constraction  of  the  spolcen  or  written 
matter,  or  by  facts  and  circumstances  connected  with  that  matter,  or  with 
the  situation  of  the  parties,  adequate  to  authorise  the  conclusion. 

Proof  of  express  malice,  so  given,  will  render  the  publication,  petition,  or 
proceeding,  libellous.  Falsehood  and  the  absence  of  probable  sause  wUl 
amount  to  proof  of  malice. 

The  Jury  being  the  tribunal  to  determine  whether  this  malice  did  or  did  not 
mark  the  publication,  the  alle^  libel  should  be  submitted  to  them,  and  the 
court  below  erred  in  withholdmg  it. 

Thbse  two  cases  depended  upon  the  same  facts  and  princi- 
ples, and  were  argued  together.  They  were  brought  up  by 
writ  of  error  from  the  Circuit  Court  of  the  United  States  for 
the  District  of  Columbia,  sitting  for  the  county  of  Washington. 

The  facts  were  these : 

On  the  26th  of  June,  1841,  the  following  letter  was  ad- 
dressed to  the  President  of  the  United  States.: 

**  Q-eargetawn,  June  26^A,  1841. 

"  SlE :— We  feel  it  to  be  proper  to  put  you  in  possession  of 
the  grounds  upon  which  the  removal  of  Mr.  Robert  White, 
from  the  office  of  collector  of  customs  of  this  port,  is  requested. 
You  will  recollect  the  humiliating  and  prostrate  condition  of 
the  people  of  this  district  about  a  year  ago,  when  the  majority 
then  in  Congress  determined  to  destroy  our  banks  as  a  pun- 
ishment upon  us  for  having  avowed  ana  published  our  prefer- 
ence for  the  candidates  of  the  great  whig  party.  It  was  in 
that  dark  season  that  Mr.  White  determined  to  desert  his  own 
fellow-citizens,  and  to  join  in  the  war  which  was  making  upon 
their  liberties  and  interests.  Being  then  seeking  office,  he 
thought  to  recommend  himself  to  the  executive  by  getting 
up  a  memorial  here,  which  was  to  be  used  as  a  sanction  or 
approval,  on  the  part  of  our  own  citizens,  of  the  mad  policy 
which  had  been  adopted  by  their  oppressors.  He  then  joined 
with  an  assemblage  of  forty^ight  persons  in  getting  up  a 
memorial,  which  none  but  themselves  could  be  induced  to 
*2681  ^^^*  '^^^^  memorialists,  with  about  five  exceptions, 
-'  could  not  be  identified  by  name  or  residence,  *as  citi- 
zens of  Georgetown.  Upon  investigation,  they  proved  to  be 
apprentices  and  journeymen,  holding  a  transient  residence  in 
the  town.  Being  few  in  number,  they  were  no  doubt  be- 
lieved by  Congress,  and  persons  at  a  distance,  to  be  a  select 
body  of  experienced  merchants  and  traders,  who  had  some 
knowledge  of  the  subject  of  their  memorial.  A  copy  of  the 
memorial  has  been  deposited  with  the  Secretary  of  the  Trea- 
sury. 

**  It  is,  perhaps,  one  of  the  vilest  calumnies  ever  issued  by  a 
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band  of  thoughtless  and  irresponsible  individuals,  many  of 
whom  would  have  shrunk  from  such  a  proceeding  had  they 
the  necessaiy  intelligence  to  comprehend  its  enormity.  But 
not  so  with  Mr.  White.  He  knew  the  paper  contained  an 
unmitigated  slander.  He  seemed  to  be  willing  to  blacken  the 
character  of  those  of  his  fellow-citizens  who  had  been  intrusted 
with  the  charge  of  our  banks,  if  that  would  only  secure  an 
appointment  when  all  other  methods  had  failed  him  for  the 
preceding  twelve  years. 

"  We  revolt  at  the  idea  of  Mr.  White  being  permitted  to 
remain  in  an  office  whose  emoluments  flow  from  the  labor  and 
enterprise  of  the  very  men  whose  business  and  families  he 
sought  to  involve  in  ruin. 

^^  It  is  impossible  that  he  can  ever  regain  the  confidence  of 
men  whom  he  abandoned  and  vilified  in  the  darkest  hour  of 
their  existence.  His  expulsion  from  office  is  no  less  demanded 
by  his  unpardonable  conduct,  than  by  justice  to  the  wounded 
feelings  oi  an  injured  community. 

*^  About  the  same  time,  June,  1840,  with  the  persons  under 
his  influence,  and  as  is  believed  at  the  request  of  an  office- 
holder of  great  political  rancor,  Mr.  White  procured  Dr.  Dun- 
can, then  a  member  of  Congress  from  Ohio,  to  deliver  a  speech 
here  in  abuse  of  General  Harrison.  The  speech  was,  perhaps, 
the  veiy  vilest  that  was  ever  delivered  by  that  gentleman. 

"  It  was  so  satisfactory  to  Mr.  White,  who  acted  as  vice- 
president  on  the  occasion,  that  he  immediately  rose,  and  moved 
the  doctor  a  vote  of  thanks,  and  a  request  that  the  speech  be 
furnished  for  publication.  The  resolutions  which  were 
adopted  unanimously  on  the  occasion,  were  nearly  as  calxun- 
nious  as  the  speech  itself. 

"  We  refer  you  to  the  Globe  newspaper  of  the  8d  July  last, 
for  an  official  account  of  the  proceedings  of  the  meeting.  We 
will  only  trouble  you  with  a  few  sentences,  that  you  may  have 
some  idea  of  the  character  of  those  extraordinary  proceedings. 
They  denounced  General  Harrison  as  ^  the  nominee  of  the  ba^ 
whig  federalist,  abolitionist  and  anti-masons,'  'an  abolitionist 
of  fraud  and  concealment,'  as  being  guilty  of  pursuing  a  course 
^grossly  insulting  to  common  sense,  honesty,  and  decency,  by 
shrouding  himself  in  darkness,'  'of  courting  dangerous  fanatics, 
and  countenancing  them  (abolitionists)  in  their  mad  r«oAQ 
warfare  upon  our  peace,  our  property,  *and  our  lives,*  '• 
and  '  that  he  should  be  treated  as  an  abolitionist.' 

''  Mr.  White's  was  the  place  where  the  leading  men  of  his 
party  nightly  assembled  up  to  the  close  of  the  presidential 
election,  and  a  respectable  citizen  declares,  that  since  Mr. 
White's  appointment  he  circulated  '  bushels '  of  the  '  Globe.' 
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He  deolines  to  give  his  fonnal  eyidence  in  the  case,  upon  the 
ground,  that  he  being  a  near  neighbor  of  Mr.  W.,  he  is  unwill- 
ing to  disturb  the  friendly  personal  relations  existing  between 
them. 

^^  Such  was  Mr.  White's  general  political  violence,  and  the 
unhesitancy  with  which  he  descended  to  the  lowest  means  to 
secure  the  favor  of  the  late  administration,  that  no  one  doubted 
here  but  that  he  would  be  dismissed  when  the  present  party 
came  into  power,  and  no  one  can  be  more  astoni^ed  than  Mr. 
White  is  himself  at  his  retention  to  the  present  time. 

*^  We  will  also  take  this  opportunity  to  state,  that  we  desire 
Mr.  H.  Addison  to  be  appointed  to  tne  office  of  collector  in 
Mr.  White's  place^  whose  abundant  testimonials  and  reoom* 
mendations  of  our  business  citizens  are  already  on  file  with  the 
Secretary  of  the  Treasury. 

**  With  great  respect,  your  obedient  servants, 

Chas.  C.  Fulton, 

E.   M.  LlNTHIOTTM, 

Rap.  Sshmbs, 

O.  M.  LlKTHICUH^ 

Wm.  Robinsok, 
Wm.  S.  NichollSi 
Paxil  Stevbns. 
^  P.  S.    It  is  farther  proper  to  state,  that  Mr.  Addison^s 
recommendations,  filed  with  Mr*  Ewing,  are  signed  by  every 
citizen  in  town,  with  a  single  exception,  who  have  regular  busi- 
ness to  transact  at  the  custom-house." 

On  some  other  day,  which  was  not  stated  in  the  record,  the 
following  letter  was  addressed  to  the  Secretary  of  the  Treasury* 

««HoN.  Thomas  Ewing, 

Secretary  of  the  Treoiury. 

*^SiB — ^Earnestly  requesting,  as  we  now  do,  the  immediate 
removsd  of  Mr.  Robt.  White  from  the  office  of  collector  of  this 
port,  we  feel  it  proper  to  state  candidly  our  insuperable  objec- 
tions to  his  continuance  in  that  office. 

^^  At  a  time  when  a  remorseless  and  vindictive  majority  in 
Congress  were  making  a  ruinous  war  upon  all  the  business 
interests  of  the  countiy,  by  destroying  confidence  in  its  bank- 
ing institutions,  and  when  that  majority  were  pursuing  a  most 
persecuting  and  ruinous  course  towards  the  defenceless  and 
*2701  ^^<^ff^^<U^i»  people  of  this  District,  Mr.  White,  for  the 
•J  mere  purpose  of  evidencing  his  unscrupulous  *zeal  in 
behalf  of  the  late  administration,  and  to  secure  its  favor,  did, 
under  the  most  ofiiansive  circumstances,  sign  a  violently 
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abosiye  and  insulting  memorial  to  Congress,  urging  in  the 
most  decided  manner  the  adoption  of  fiatal  measures  toward 
the  banks,  by  oompelling  them  to  continue  specie  payments, 
when  all  the  institutions  of  Virginia  and  Maryland  had  sus- 
pended, and  thereby  to  be  compelled  to  pursue  a  destructive 
and  burdensome  policy  towards  their  customers. 

**'  The  object  of  the  memorial  was  to  place  something  in  the 
hands  of  our  enemies,  in  the  shape  of  an  approval  of  their 
course,  which  was  a  gross  deception. 

^^  This  offence  becomes  greatly  aggravated,  when  it  is  known 
that  Mr.  White  knew,  so  lar  as  his  acquaintance  went  with  his 
oo-signers,  that  they  were  too  grossly  iraorant  of  business  and 
ban£nff  to  be  able  to  express  any  opinion  upon  such  a  subject. 
The  otner  signers,  with  the  exception  of  two  or  three,  were  so 
wholly  unknown  to  our  business  community,  that  Mr.  White 
would  not  be  able  to  identify  their  persons  or  designate  their 
residences.  It  is  to  be  taken  for  granted  that  they  were 
merely  transient  laborers,  or  persons  so  young  as  hot  then  to 
have  attracted  the  notice  of  our  oldest  and  most  observing 
citizens;  some  of  them,  indeed,  were  known  to  be  small 
apprentices. '  So  offensive  and  unpopular  was  the  whole  pro- 
ceeding, that  with  the  exception  oi^  perhaps,  two  otiiers,  (from 
whom  our  community  would  look  for  nothing  better,)  Mr. 
White  was  the  only  respectable  man  of  business  who  could  be 
induced  to  put  his  name  upon  the  paper.  His  own  purpose 
could  never  have  been  detected,  but  tor  his  appointment  as 
collector,  which  so  soon  succeeded.  Mr.  Whitens  experience 
in  trade  had  taught  him  the  indispensable  necessity  for  banks 
in  this  District,  and  his  intelligence  and  sense  of  justice  were 
outraged  by  the  declaration  that  our  banks  should  be  made  to 
pay  specie,  when  the  banks  of  our  neighboring  states  of  Vir- 

E'nia  and  Maryland  found  it  wholly  impracticable  so  to  do. 
e  knew  the  gentiemen  who  had  the  management  of  our  banks, 
directors  as  well  as  officers,  and  he  knew  they  stood  without 
reproach,  and  that  it  was  wholly  impossible  that  they  could  be 
influenced  by  the  low  and  diisreputable  designs  which  his 
memorial  so  unscrupulously  charged  to  them.  It  was  a  vile 
slander,  put  forth  so  as  to  evade  the  responsibility  of  a  legal 
prosecution.  We  think  he  is  the  last  man  to  hold  an  office, 
the  value  of  which  depends  upon  the  enterprise  and  integrity 
of  the  very  men  whose  flEunilies  and  business  were  alike  to  be 
overwhelmed  with  ruin  at  his  special  application. 

^^  His  removal  from  an  office  thus  obtained  would  be  doubly 
gratifying  to  us,  when  we  know  his  family  does  not  need  its 
emoluments  for  support 

^It  can  Ixi  proved  tbat  at  his  store,  in  which  the  office  of 
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collector  is  kept,  there  were  almost  nightly  assemblies  of  the 
principal  party  men  who  sustained  the  late  administration,  and 

*2711  P^^i^^^^^^y  during  the  fall  of  1840. 

J  *^  A  highly  respectable  man  has  stated  that,  during 
the  latter  part  of  the  late  canvass,  he  saw  Mr.  White  preparing 
immense  numbers  of  the  newspaper  called  the  '  Washington 
Globe,'  for  circulation,  but,  being  a  neighbor  of  Mr.  White,  he 
is  unwilling  to  appear  as  a  witness  against  him.  The  langui^e 
the  gentleman  used  was,  that  ^he  had  seen  bushels  of  the 
Globe  so  prepared,  since  his  appointment  as  collector.' 

"Under  these  circumstances,  we  would  most  respectfully 
ask  you  to  dismiss  Mr.  White  from  the  office,  and  that  our  fel- 
low-townsman, Mr.  Henry  Addison,  who  has  already  been 
recommended  by  most  of  us,  may  be  appointed  to  fill  it. 
O.  M.  LiiffTHicuM,  Wm.  Hayman, 

Raphael  Sem^oss,  Jos.  Smoot, 

Wm.  Robinson,  Wm.  S.  Nichols, 

E.  M.  LiNTHiGUM,  James  Thomas, 

Pebegbine  Wabfield,         Jebemiah  Obme, 

ROBEBT  OULI\  T.  p.  WaUQH, 

Wm.  Jewell,  Edw.  S.  Wbiqht, 

William  Laibd,  J.  Riley, 

Wm.  Lang,  W.  S.  Ringgold, 

S.  E.  Scott,  J.  I.  Stull." 

On  the  19th  of  June,  1841,  the  following  letter  was  addressed 
to  the  Secretary  of  the  Treasury. 

"  Georffetoumy  June  19, 1841. 

**  Sib  : — ^About  a  year  ago,  the  Hon.  A.  Duncan,  of  Ohio, 
was  invited,  by  a  number  of  office-holders  and  others,  to  hold 
a  political  meeting  in  this  town. 

*^  The  meeting  was  held  on  the  26th  June,  1840,  and  the  pro* 
ceedings  were  published  in  the  Globe,  on  or  about  the  Sd 

July. 

*'  Mr.  Robert  White,  our  collector  of  customs,  acted  as  one 
of  the  vice-presidents  of  the  meeting,  and  who  was  so  tickled 
and  delighted  with  Duncan's  vile  calumnies  upon  Gen.  Har- 
rison, that  he  arose  and  made  the  motion  that  he  (Duncan) 
would  prepare  the  speech  for  publication.  The  address  was 
said  to  be  one  of  the  vilest,  and,  if  you  desire  it,  a  copy  shall 
be  presented  for  your  perusal.  The  persons  who  moved  the 
resolutions,  and  one  of  the  seoretaries,  were  clerks  in  the 
departments. 

"We  now  hand  you  a  Ci'py  of  two  of  the  resolutions,  and  an 
account  of  the  proceedings,  which  we  present  separate,  for 
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your  immediate  and  conyenient  noticoi  referring  you  at  the 
same  time  to  the  very  lenethy  account  to  be  round  in  the 
Globe  of  the  date  meutionea  above. 

^  You  will  see  that  the  copy  now  sent  applies  the  following 
langua^^e  to  General  Harrison :  *'  Nominee  of  the  bank  whigs, 
federalists,  abolitionists,  and  anti-masons.'  ^  Fraud  and  con* 
cealment' — ^  crossly  insulting  common  sense,  decency,  and 
honesty,  by  shrouding  himself  in  darkness ' — ^  of  court-  r^ono 
ing  dangerous  fanatics,  and  ^countenancing  them  in  ■- 
their  mad  warfare  upon  our  peace,  property,  and  lives.'  ^  He 
should  be  treated  as  an  abolitionist.' 

^^  This  conduct  of  Mr.  White,  in  connection  with  his  signa- 
ture being  placed  to  the  infamous  anti-bank  memorial,  which  a 
•delegation  from  town  left  in  your  hands  when  Mr.  White's 
removal  was  first  requested,  renders  him  extremely  offensive 
to  the  whigs  here.  We  again  would  take  the  opportunity  to 
remind  you  of  our  earnest  hope  that  Mr.  H.  Addison  will  be 
appointed  to  that  office,  whose  full  and  abundant  testimonials 
are  already  in  your  possession. 

^^  The  continuance  of  Mr.  White  is  mortifying  to  every  real 
friend  of  the  administration  here. 

^  With  respect,  your  obedient  servants, 

O.  M.  LUiTTHICUK, 

WnxiAM  Laibd, 
Wm.  S.  Nigholls. 
•♦Hon.  T.  EwiNQ, 

Secretary  of  the  Treaeury.^ 

On  the  2l8t  of  September,  1841,  the  following  letter  was 
addressed  to  the  President. 

''  aeargetown,  Sept.  21, 1841. 

^  Sib  : — Should  any  paper  be  sent  to  you,  contradicting  in 
any  manner  a  representation  made  by  ourselves  to  the  conduct 
of  Mr.  White,  late  collector  of  this  port,  we  will  thank  you 
to  let  us  have  a  copy  of  that  paper,  with  the  names  appended 
theceto,  that  we  may  see  in  what  particular,  and  to  what 
extent,  our  statement  may  have  been  contradicted,  and  by 
whom. 

^  With  great  regard,  we  are,  sir,  your  obedient  servants, 

O.   M.  LiNTHICUH, 
W.  ROBIKSOK, 
WlLUAM  LaIBI>, 

Raph.  Srmmbs, 
Wm.  S.  Nicholls, 
D.  Engijsh,  Jun. 
<«To  His  Excellency,  John  Tflbr,  President  U.  S." 
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And  upon  the  28d  of  September,  1841,  the  following : 

"  G-eargetoum^  September  28, 1841. 

^'  Sib  : — I  feel  bound  to  make  to  you  this  statement,  in  con- 
sequence of  a  report  which  has  reached  my  ears,  that  Mr. 
Robert  White,  with  Captain  Carbery,  and  B.  MackaU,  are 
endeavoring,  by  their  joint  influence  and  representations,  to 
injure  me  in  your  estimation.  It  is  due  no  less  to  you,  than 
to  my  friends  and  myself,  to  write  you  this  letter,  in  which  I 
shall  omit  every  thing  that  is  not  really  necessary  to  be 
stated. 

^^  As  to  Mr.  White,  I  feel  warranted  in  assuring  you  that  the 
representations  made  to  you  by  my  friends  in  regard  to  him, 
*2731  ^^^  ^^^^  throughout,  of  which  fact  they  wul  be  able  to- 
-'  furnish  you  Uie  ^abundant  evidence.  No  man  of 
character  here  would  hazard  the  intimation  that  these  friends 
of  mine  would  possibly  descend  to  a  misrepresentation  in 
regard  to  Mr.  White  or  any  one  else. 

^^  For  all  they  have  stated  they  can  produce  a  mass  of  evi* 
dence  too  strong  to  be  doubted. 

"  In  relation  to  Mr.  Carbery,  I  have  only  to  refer  you  to  my. 
letter  to  you  of  the  23d  August,  and  its  accompanying  papers. 
I  would   take  much  pleasure  in  furnishing  you  with  any 
further  explanations  in  regard  to  that  case  that  you  might 
desire. 

^^  It  is  wholly  impossible  that  Mr.  MackaU  can  have  the  least 
ground  for  complaint,  as  I  can  supply  you  with  abundant  proof 
that  there  was  no  employment  here  for  him  whatever,  nor  any 
prospect  of  need  of  his  services  at  any  time  hereafter.  AU  the 
labor  performed  by  him,  since  I  have  been  appointed  to  this 
office,  was  merely  to  sifi;n  a  receipt  for  his  pay.  He,  or  his 
friends  for  him,  appealed  to  the  Secretary  of  the  Treasury,  and 
seemed  to  have  succeeded  in  producing  an  impression  on  his 
mind  that  I  was  meditating  an  unjust  proceeding  towards  Mr. 
MackaU — aU  this,  too,  before  I  had  said  or  written  a  word  to 
Mr.  Ewing  upon  the  subject.  He  wrote  me  that  Mr.  MackaU 
must  not  be  removed  until  I  assigned  him  my  reason  for  so 
doing.  I  obeyed  his  order ;  but,  on  the  very  day  I  wrote  him 
that  there  was  no  service  for  Mr.  MackaU  to  perform,  Mr. 
Ewing  instructed  me  to  discontinue  the  office.  Mr.  MackaU 
stiU  complained  to  the  Secretary,  who  wrote  me  to  come  to  the 
Treasury  Department.  I  went,  and  after  hearing  mv  state- 
ment, he  said  he  was  then  satisfied  that  he  had  done  what  was 
proper  in  the  case.  I  did  not  feel  at  all  hurt  at  the  course 
taken  by  Mr.  Ewing,  because  I  knew  that  the  whole  matter 
had  been  grossly  misrepresented  to  him.  I  had  been  waited 
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upon  by  a  Mend,  who  earnestly  remonstrated  with  me  upon 
the  subject  of  abolishing  Mr.  Mackall's  office ;  as  he  said  that, 
in  that  case,  the  influence  of  a  powerful  family  connection 
would  be  immediately  wielded  against  me.  I  did  not  exactly 
see  the  propriety  of  being  goyemed  by  such  apprehensions, 
and  took  the  course  prompted  by  my  sense  of  duty,  and  rely- 
ing confidently  upon  the  fayorable  result  of  an  impartial 
inyestigation,  shoidd  any  difficulty  occur. 

*^  There  is  but  little  reyenue  collected  at  this  port,  and  I  felt 
it  to  be  my  duty  to  conduct  its  business  with  as  little  expense 
as  possible.  I  found  the  expense  of  this  office,  as  uur  as 
Gtoorgetown  is  concerned,  to  be         -        -        -        $2,578  84 

^*  I  naye  reduced  these  expenses  to  the  sum  of         f  1,045  00 

^^  Thus  saying  to  the  goyemment,  -        -        f  1,428  84 

without  at  all  impairing  the  efficiency  of  the  sendee.  The 
whole  expense  of  the  ofoce  for  Georgetown  is  now  absolutely 
945  a  year  less  than  Mr.  Mackall  was  receiying  for  doing  noth- 
ing. The  expenses  in  Washington  I  haye  reduced  rmojA 
twenty-fiye  per  cent.  I  did  *this  from  a  sense  of  ■- 
duty,  but  not  without  anticipating  much  misrepresentation  and 
abuse* 

**I  am,  sir,  with  great  regard,  your  obedient  seryant, 

^^H.  Addison. 

**  To  the  PRESIDlfiNT.** 

On  the  18th  of  Noyember,  1841,  Robert  White  brought  the 
two  suits  mentioned  in  the  titling  of  this  statement. 

The  declaration  in  the  suit  against  Nicholls  and  others  con- 
tained two  counts. 

The  first  was  as  follows :  ^^  And  whereupon  the  said  plaintiff, 
by  Brent  &  Brent  and  Francis  S.  Key,  his  attorneys,  complains, 
for  that  whereas  preyious  to,  and  at  the  time  of  committing  of 
the  seyeral  grieyances  by  the  defendants  as  hereinafter  men- 
tioned, the  plaintiff  was  coUector  of  the  customs  for  the 
district,  and  inspector  of  the  reyenue  for  the  port  of  George- 
town in  the  District  of  Columbia;  yet  the  defendants  well 
knowing  the  premises,  but  greatly  enyying  the  happy  state  and 
condition  of  the  said  plaintiff,  and  contriying,  and  wickedly 
and  maliciously  intending  to  injure  the  plaintiff  in  his  good 
name,  fame,  and  credit,  and  to  bring  him  into  public  scandal, 
infamy,  and  disgrace,  with  and  amongst  all  his  neighbors,  and 
other  good  and  worthy  citizens  of  the  county  aforesaid,  and  to 
cause  the  plaintiff  to  be  remoyed  from  his  said  office,  hereto- 
fore, to  wit :  on  the  20th  June,  1841,  at  Georgetown,  to  wit,  at 
the  county  aforesaid,  falsely,  wickedl^^,  and  maliciously  did 
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compose  and  publish,  and  caused  to  be  composed  and  publishedt 
of  and  concerning  the  plaintiff,  and  of  and  concerning  hia 
aforesaid  office,  and  of  and  concerning  the  plaintiff's  conduct 
in  his  said  office,  for  the  purpose  of  procuring  his  removal 
from  said  office,  a  certain  false,  malicious^  and  defamatory  libel, 
containing,  amongst  other  things,  the  false,  scandalous,  mali- 
cious, defamatory,  and  libellous  matter  of  and  concerning  the 
plaintiff,  and  of  and  concerning  his  aforesaid  office,  and  oi  and 
concerning  his  said  plaintiff's  conduct  in  his  said  office,  for  the 
purpose  of  procuring  the  removal  of  the  plaintiff  from  his  said 
office,  as  foUows,  that  is  to  say : "  (then  followed  a  copy  of  the 
letter  to  the  President  of  June  26, 1841,  down  to  the  words 
'^delivered  by  that  gentleman,"  with  the  necessary  innuen- 
does.) 

The  second  count  was  as  foUows:  ^^And  whereas  also  the 
said  defendants,  intending  and  contriving  to  cause  the  plaintiff 
to  be  removed  from  the  office  then  held  by  him,  as  stated  in 
the  first  count  heretofore,  to  wit,  on  the  26th  June,  1841,  at 
Georgetown,  to  wit,  at  the  county  aforesaid,  falsely,  wickedly, 
and  maliciously,  did  compose  and  publish,  and  cause  to  be 
composed  and  published,  of  and  concerning  the  plaintiff,  and 
of  and  concerning  his  office,  and  of  and  concerning  his  con- 
duct in  his  said  office,  and  for  the  purpose  of  procuring  his 
removal  from  his  said  office,  a  certain  other  false,  malicious, 
and  defamatory  libel,  containing,  amongst  other  things,  the 
*27fi1  ^'^l^o^^S  false,  scandalous,  malicious,  defamatory,  and 
■J  libellous  *matter  of  and  concerning  the  plaintiff^  and  of 
and  concerning  his  said  office,  and  of  and  concerning  his,  said 
plaintiff's,  conduct  in  his  said  office,  and  for  the  purpose  of 
procuring  the  plaintiff's  removal  from  his  said  office,  that  is  to 
say: 

**Mr.  White's  was  the  place,  &c.,'*  (then  followed  th^ 
remainder  of  the  letter  not  included  in  the  first  count.) 

The  declaration  concluded  as  follows : 

'^  By  reason  of  publishing  of  which  said  several  libels,  the 
said  plaintiff  saith,  that  he  hath  been  and  is  greatly  injured  in 
his  good  name,  fame,  and  credit,  with  and  amongst  all  his 
neighbors,  friends,  and  acquaintance.  And  by  reason  of  the 
publishing  of  which  said  several  libels,  the  plaintiff  saith  that 
he  was  heretofore,  to  wit,  on  the  12th  day  of  July,  1841,  at 
the  county  aforesaid,  removed  from  his  office  aforesaid,  and 
was  thereby  deprived  of  the  emoluments  and  income  of  said 
office,  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of 
three  thousand  dollars  annually,  and  hath  been  otherwise 
greatly  injured,  whereby  the  said  plaintiff  saith  that  he  hath 
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damage,  and  is  the  worse,  to  the  value  of  twenty-five  thousand 
dollars ;  and  therefore  he  brings  suit,  and  so  forth. 

"Bkbnt  &  B&i&KT,  for  plaintiff:' 

The  declaration  in  the  suit  against  Addison  also  contained 
two  counts,  with  no  essential  variation  from  the  above. 

The  defendants  pleaded  not  guilty,  and  in  November,  1842, 
the  causes  came  on  for  trial.  They  were  tried  together,  the 
same  evidence  and  instructions  prayed  from  the  court  being 
common  to  both.  The  jury,  under  the  direction  of  the  cour^ 
found  a  verdict  of  ^^  not  guilty,*'  and  the  following  bills  of  ex* 
ceptions  show  the  points  of  law  which  were  raisea  and  ruled. 

Plaintiff' 9  \%t  BiU  of  Exceptiam. 
^  In  the  trial  of  these  causes,  the  plaintiff^  to  support  the 
issues  on  his  part,  offered  evidence  to  show  that  he  was  duly 
appointed  to  the  office  set  forth  and  described  in  the  declara- 
tion, on  the  2l8t  day  of  July,  1840 ;  and  that  he  was  acting  aa 
such  officer  from  that  time  till  the  9th  dav  of  July,  1841, 
when  he  was  removed  from  office,  and  the  defendant,  Henry 
Addison,  appointed  in  his  place ;  and  then  further  offered  in 
evidence  a  written  paper,  (viz.,  the  letter  to  the  President,) 
and  proved  that  the  same  was  in  the  handwriting  of  the 
defendant  Addison,  Mid  that  the  signatures  thereto  were  in 
the  handwriting,  respectively,  of  the  several  defendants ;  that 
the  said  paper  so  written  and  subscribed  was  sent  to  the 
President  of  the  United  States,  and  by  him  sent  to  the  Treas- 
ury Department,  where  it  was  filed  on  or  before  the  80th 
June,  1841,  and  kept  by  a  clerk  of  that  Department  having 
charge  of  such  papers,  and  shown  on  one  occasion  to  one  per- 
son by  him — ^which  person  had  called  to  see  it  at  the  request 
of  the  plaintiff;   and  also  on  another  occasion  to  another 

person.  T*216 

*^^  And  the  plaintiff  further  offered  evidence  that  one  ^ 
of  the  said  defendants,  whom  he  named,  said,  about  the  time 
of  signing  the  said  paper,  and  before  the  plaintiff  was  turned 
out  of  office,  that  the  plaintiff  had  signed  a  memorial  against 
the  banks  in  the  District,  and  swore  that  he  would  have  him 
turned  out  of  office. 

^^  And  also  offered  evidence  that  another  of  said  defendants, 
also  named,  had  on  one  occasion  said,  after  the  said  paper  had 
been  sent  to  the  President,  that  he  had  made  no  charges 
against  the  plaintiff;  and  on  another  occasion  he  stated  he 
had  made  charges,  and  that  he  could  prove  against  the  plain- 
tiff more  than  he  had  so  charged. 
^*And  the  plaintiff  further  proved  that  the  said  paper,  so 
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written  and  subscribed,  was  shown  to  a  citizen  of  Georgetown 
for  the  purpose  of  being  subscribed  by  him,  who  refused  so  to 
do,  because  he  was  not  acquainted  with  all  the  facts  stated  in 
said  paper. 

"  And  the  plaintiff,  upon  the  evidence  aforesaid,  offered  there- 
upon to  read  the  said  paper  to  the  jury ;  but  the  court  refused 
to  allow  the  said  paper  to  be  read  in  evidence  to  the  jury. 

^^  To  which  refusal  of  the  court  the  plaintiff  excepts,  and 
prays  the  court  to  sign  and  seal  this  bill  of  exceptions,  which 
is  done  accordingly,  this  8d  day  of  January,  184o. 

**  B.  Thbustok,  [ssal.] 

'^  Ja8.  S.  Mobsbll."  [ssajuj 

Plaintiff" $  2d  Bitt  of  JExeeptiam. 
^*  And  the  plaintiff  further  offered,  after  the  evidence  afore- 
said in  former  exceptions  had  been  given,  to  show  the  malice 
of  defendants  in  writing,  si^nine,  and  presenting  said  paper, 
to  read  the  said  paper,  ana  oTOred  evidence  in  connection 
therewith  of  the  falsehood  of  the  cha^e  therein  stated,  which 
the  court  also  refused,  and  the  plaintiff  excepts  to  said  refusal, 
and  prays  tlie  court  to  sign  and  seal  this  bill  of  exceptions, 
which  is  done  accordingly,  this  8d  January,  1848. 

"B.  Thbuston,  [seal.] 

^^  JA8.  S.  MoBSELL.*'    [8BAIi.J 

Plaintiff"  9  M  Bill  qf  JExeeptioni. 
*^  And  the  plaintiff  after  the  evidence  was  offered,  as  stated 
in  the  first  and  second  bills  of  exceptions,  and  after  the  opin- 
ion had  been  given  by  the  court,  as  tnerein  stated,  then  offered 
to  prove  by  substantial  evidence,  for  the  purpose  of  showing 
malice  in  the  defendants  in  writing,  signing,  and  presenting 
the  said  paper,  that  the  charge  contained  in  the  saia  paper,  of 
the  plaintiff's  having  lost  the  confidence  of  the  men  from 
whose  labors  and  enterprise  the  emoluments  of  his  office 
flowed,  was  false,  malicious,  and  without  probable  cause ;  that 
all  the  persons  doinj?  business  with  the  said  plaintiff,  as  such 
officer  in  his  said  office,  during^  all  the  time  of  his  continuing 
in  office,  were  General  Walter  Smith,  Henry  McPherson,  John 
*2771  ^^P^^'^B)  ^^^  Jabez  Travers, — all  which  persons  the 
■J  plaintiff  *now  offers  as  witnesses  to  prove  that  the 
plaintiff  had  never  lost  their  confidence,  but  that  they  alwajrs 
continued  their  confidence  in  the  plaintiff,  and  approved  of  his 
conduct  as  such  officer.  And  also,  further  to  falsify  the  said 
charge,  the  plaintiff  offers  to  prove  that  an  election  was  held  in 
Georgetown,  in  February,  1841  and  1842,  for  a  common  coun- 
cilman in  said  town,  in  which  election  a  majority  of  the 
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qualified  voten  of  said  town  voted  for  the  plaintiff;  and  he 
was  elected  to  the  common  council,  notwithstanding  the 
active  opposition  of  several  of  the  defendants. 

**  And  the  plaintiff^  also,  farther  offered  to  prove  that  the 
charges  in  the  said  paper  of  the  plaintiff's  having  descended  to 
the  lowest  means  to  secure  the  favor  of  the  late  administra- 
tion, and  that  he  procured  Doctor  Duncan  to  deliver  a  speech 
in  Georgetown  in  the  abuse  of  General  Harrison ;  and  that 
the  plaintiff's  was  the  place  where  the  leading  members  of  his 
party  nightly  assembled  up  to  the  close  of  the  presidential 
election ;  and  that  the  plaintiff,  since  his  appointment  to  his 
said  office,  had  distributed  bushels  of  the  Globe,  were  false, 
malicious,  and  without  probable  cause,  by  producing  witnesses 
to  falsify  and  disprove  the  said  charges,  and  show  that  there 
was  no  foundation  or  probable  cause  n)r  said  charges. 

^^  But  the  court  was  of  opinion  that  such  evidence  was  inad- 
missible, and  refused  to  allow  the  same  to  be  gi^en  in  evidence 
to  the  jury;  to  which  refusal  the  plaintin  by  his  counsel 
excepts,  and  prays  the  court  to  sign  and  seal  this  bill  of  excep- 
tions, which  IS  done  aooordingly,  this  8d  of  January,  1848. 

**W.  Cbakgh,  [seal.] 

^^  Jab.  S.  Mobsbll."  [sbal.] 

Plainlij^M  Uh  BiU  of  BxeeptioM 
**In  the  further  trial  of  this  cause,  and  after  offering  the 
evidence  stated  in  the  preceding  bills  of  exceptions,  and  after 
the  opinions  and  decisions  of  the  court  as  therein  stated,  the 
plaintiff,  by  his  counsel,  in  order  to  show  express  malice,  and 
the  want  of  all  probable  cause  in  the  defendants,  in  writing,  and 
subscribing,  and  presenting,  as  before  stated,  the  paper — 
writing  set  out  in  the  declaration — and  that  the  same  was  so 
wrh;ten,  subscribed,  and  presented  by  such  defendants,  not 
for  the  purpose  of  claiming  redress  for  a  grievance  in  the 
conduct  of  a  public  officer,  but  maliciously,  and  from  private 
pique  and  resentment,  and  in  order  that  the  said  paper,  with 
the  evidence  now  to  be  offered,  should  go  to  the  jury  as 
evidence  of  malice  on  the  part  of  the  defendants  by  compe 
tent  evidence,  and  the  want, of  probable  cause  for  the  charges 
contained  in  said  paper,  and  in  connection  with  such  evidence 
to  offer  the  said  paper  in  evidence  to  the  jury. 

**  And  the  defendants,  by  their  counsel,  objected  to  said 
evidence ;  and  thereupon,  the  court  refused  to  allow  the  same 
to  be  given  for  tiie  purpose  above  stated,  or  for  any  r^qna 
other  purpose ;  to  which  the  plaintiff^  *by  his  counsel,  ^  ** 
excepts,  and  prays  the  court  to  sign  and  seal  this  bill  of 

816 


878  SUPREME   GOUBT. 

White  «•  NlchoUt  et  aL 

exceptions,  which  is  done  accordingly,  this  6th  day  of  Jan 
uaiy,  184S. 
^Witness  our  hands  and  seals,  this  5th  day  of  January,  1843. 

**B.  Thbuston,         [seal.! 

^^  Ja8.  S.  Mobssll.*'  [asAL.j 

Plaintiff  ^$  5th  BiU  of  Exceptions. 

^*  In  the  further  trial  of  this  cause,  and  after  the  evidence 
stated  in  the  preceding  bills  of  exceptions  had  been  offered  as 
stated,  and  s^ter  the  opinions  and  rejections  of  evidence  as 
herein  stated,  the  plaintiff  in  support  of  the  issues  joined  on 
his  part,  for  the  purpose  of  proving  a  publication  of  the  libel 
charged  in  the  declaration  on  the  part  of  certain  of  defend* 
ants,  whose  names  are  signed  to  the  papers,  now  offered  in 
evidence  the  following  papers,  (the  several  handwritings  of  the 
said  defendants  signing  the  same  being  admitted :) 

^^  The  letter  to  the  Secretary  of  the  Treasury ; 

"  The  letter  of  June  19th,  1841 ; 

''  The  letter  of  September  21st,  1841  ; 
by  showing,  from  the  said  papers,  that  the  said  defendants  had 
referred  to  and  re-asserted  the  truth  of  the  charges  contained 
in  the  said  libel  charged  in  the  declaration;  and  that  such 
reference  and  re-assertion  was  not  privileged,  and  was  a  publi- 
cation of  the  libel,  for  which  said  defend^ta  were  responsible 
in  this  action. 

^*  And  in  the  case  against  Henry  Addison,  the  pkuntifi^  for  a 
like  purpose,  and  to  prove  in  the  same  way  such  a  publication 
of  the  libel  charged  in  the  declaration  as  he  was  responsible 
for  in  this  action,  offered  in  evidence  a  paper,  admitted  to  b« 
in  the  handwriting  of  said  defendant,  Henry  Addison,  vis.: 
the  letter  of  September  23d,  1841. 

^^And  the  defendants,  by  their  counsel,  objected  to  the 
admissibility  of  said  papers  so  offered  in  evidence. 

^^  And  the  court  sustained  the  said  objection,  and  refused  to 
allow  the  said  paper  to  be  given  in  evidence :  to  which  opinion 
and  refusal  the  plaintiff,  by  his  counsel,  excepts,  and  prays  the 
court  to  sign  and  seal  this  bill  of  exceptions ;  which  is  done 
accordingly,  this  5th  day  of  January,  1843,  as  witness  our 
hands  and  seals.  ^^  W.  Cbanoh.  [asAL.] 

^  Jab.  S.  MoRSBUi."  [sbal. j 

To  review  the  decision  of  the  court  on  these  several  pointa 
of  law  the  present  writ  of  error  was  brought. 

May  and  R.  Brenty  for  the  plaintiff  in  erfor. 
Bradley  and  Cazej  for  the  defendants  in  error. 
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jHay,  for  plaintiff  in  error. 

What  is  the  law  applicable  to  the  facts  exhibited  in  this 
record? 

*It  will  hardly  be  denied  that,  in  ordinary  cases,  the  r«Q7o 
writing  here  declared  on  would,  in  view  of  its  terms  ■- 
and  tendency,  be  considered  a  libel,  and  the  defendants  to 
have  acted  maliciously,  that  is,  with  the  view  to  effect  those 
consequences,  to  which  the  means  they  have  used  naturally 
and  obviously  lead.    2  Starkie's  Ev.,  861. 

But  it  will  be  contended  that  this  is  distinguished  from  the 
ordinary  cases  of  libel,  by  reason  of  the  occasion  of  writing 
and  publishing  it ;  it  purporting  to  be  a  complaint  about  an 
official  grievance,  and  oeing  adcuressed  to  the  President  of  the 
United  States,  the  proper  authority  to  redress  it ;  that  this  is 
what  is  termed  ^^  a  privileged  communication." 

That  there  is  such  a  description  of  libels,  well  classified  by 
stable  legal  distinctions,  is  aiunitted.  They  are  founded  upon 
considerations  of  public  nolicy  and  convenience,  and  do  con- 
fer upon  their  authors^and  publishers  certain  privileges. 

Now  what  is  the  nature  of  a  privileged  communication,  and 
what  are  its  legal  incidents  ? 

It  may  be  defined  to  be  a  writing  published  bona  fide  about 
a  lawful  occasion. 

This  lawful  occasion  may  be  found  in  the  performance  of  a 
public  or  private  duty  of  a  legal  or  moral  nature— of  the  fair 
and  honest  fulfilment  of  such  obligations  as  spring  out  of  the 
social  relations  of  life ;  as  in  the  exhibition  of  articles  of  the 
peace  before  a  civil  magistrate,  or  other  communication  in 
the  way  of  a  judicial  proceeding ;  a  petition  about  a  public 
nuisance,  or  remonstrance  presented  by  citizens  to  the  proper 
authorities ;  an  account  of  the  character  of  a  servant,  made  by 
a  master ;  a  report  on  the  character  of  an  intended  husband, 
given  by  a  brother  to  a  sister,  &c. 

But  these  privileged  libels  are  separated  into  two  classes. 

The  first  are  all  such  communications  as  are  presented  in 
the  course  of  justice,  and  before  a  tribunal  having  power  to 
examine  into  their  truth  or  falsehood. 

The  second  class  are  all  such  as  do  not  arise  in  the  course 
of  justice,  and  before  a  tribunal,  &c. 

rfoWj  it  is  said  to  be  the  incident  of  the  first  class,  that  the 
occasion  is  an  absolute  bar  to  an  action,  even  though  the  libel 
be  false  and  malicious. 

The  incidents  of  the  second  class  are,  that  the  law  only 
raises  a  prima  facie  presumption  in  favor  of  the  occasion, 
which  operates  in  the  nature  of  evidence,  and  supplies  a  prima 
faeie  justification ;  and  also  that,  under  the  geneial  issue  plea, 
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the  motives  of  the  defendant,  and  the  truth  of  the  libel,  maj 
be  given  in  evidence  to  the  jury. 

But  there  must  be  the  concurrence  of  an  upright  intention 
along  with  the  lawful  occasion.  It  must  not  be  an  officious 
intermeddling  with  the  rights  of  others,  nor  published  through 
hatred  and  ill-will.  It  is  the  first  requisite  of  this  class  of 
^^  privileged  communications,"  that  there  be  no  taint  of  per- 
moQQi  sonal  malice  about  it. 

J  *A  writing .  thus  justified  by  the  occasipn  and  good 
motives  of  its  authors,  bestows  upon  them  an  irresponsibility 
to  legal  condemnation,  even  though  it  produce  injury  to  the 
rights  of  others. 

This  doctrine  is  founded  not  onlv  upon  considerations  of 
public  convenience,  but  also  on  a  confidence  in  human  motives, 
where  they  are  upright  and  pure. 

The  law  preferring  to  suffer  the  contingencies  of  occasional 
injury  that  may  happen  to  individuals,  rather  than  by  shutting 
the  door  to  the  freedom  of  inquiry  and  complaint  upon  the 
administration  of  public  affairs,  the  prdbeedings  of  courts  of 
justice,  or  the  performance  of  moral  duties,  where  done  fiurly 
and  truthfully,  and  the  well-being  of  society  should  be  preju 
diced.  Besides,  the  party  accusea  in  such  cases  is  not  without 
redress.  If  he  be  assailed  unjustifiably  in  a  judicial  proceed 
ing  in  a  court,  its  dignity  is  offended  and  its  censures  secured, 
besides,  the  benefit  of  evidence  to  vindicate  himself  and  dis- 
prove such  charges  is  afforded.  The  true  criterion  of  the 
privilege  in  the  first  class,  (which  creates  a  bar  to  an  action,) 
18  to  be  found  in  the  power  of  the  tribunal  to  afford  this 
redress.  If  the  libel  be  published  before  those  who  cannot 
afford  this  summary  redress,  then  the  occasion  does  not  bar  an 
action,  and  the  libel  belongs  to  the  second  class  of  privileged 
communications ;  and  in  all  these,  if  the  libel  be  msdicious  in 
fact,  the  privilege  is  gone,  and  the  pretext  of  the  occasion  only 
serves  to  a^ravate  the  wrong. 

But  the  law  in  favor  of  these  occasions  will  not  (as  in  ordi- 
nary libels)  imply  malice,  but  it  must  be  proved.  And  this  in 
the  ereat  distinction. 

There  are  two  kinds  of  malice,  as  Justice  Bayley  distin- 
ffuishes  in  4  Barn.  &  Cress.,  255 ;  malice  in  law,  and  malice  in 
&ct.  The  first  is  inferred,  the  last  must  be  proved.  The  first 
is  a  leeal  inference  from  all  ordinary  libels.  The  last  is  a  legal 
requisite  to  maintain  an  action  upon  a  privileged  libel ;  and 
when  malice  in  fact  can  be  proved,  the  privilege  that  sur- 
rounded the  libel,  and  in  legal  contemplation  purified  it,  is 
stripped  off,  and  the  exposed  libeller  stands  on  the  sc^me  level 
witn  the  rest  of  his  kind, 
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Lord  Mansfield  said,  in  BulL  N.  P^  8,  ^^  Malice  is  the  gist 
of  the  action,  which  is  not  implied  from  the  occasion,  but 
must  be  directly  proved/' 

And  to  sustain  this  summary  of  the  general  doctrine,  are 
the  following  authorities: 

English.  4  Rep.,  14 ;  2  Smith,  8 ;  1  Bam.  &  Aid.,  289 ;  5 
Id.,  648 ;  8  Barn  &  C,  578 ;  1  Moo.  &  R.,  198 ;  2  Bing.  N.  0., 
464 ;  1  Saund.,  181 ;  2  Burr.,  808. 

Ajnerican  oases  and  authorities.  2  Kent  Com.,  22.  In 
Massachusetts,  8  Pick.  (Mass.),  888 ;  4  Mass.,  168 ;  9  Id.,  264. 
New  York,  6  Johns,  (if.  Y.),  84;  4  Wend.  (N.  Y.),  186. 
Pennsylvania,  2  Serg.  &  R.  (Pa.),  22 ;  4  Id.,  428.  Maryland^ 
5  Harr.  &  J.  (Md.),  469. 

*Now  the  case  at  bar  must  belong  to  the  second  class  r«oQi 
of  privileged  communications,  if  indeed  it  be  privileged  ■- 
at  all.  The  President  could  not  afford  any  redress  to  the 
plaintiff.  He  has  no  power  to  compel  the  attendance  of  wit- 
nesses, or  to  admimster  an  oath.  He  could  not  inquire  in  a 
jadidal  way  into  the  truth  or  faJsehood  of  the  charges.    The 

Elaintiff  then  turned  to  the  Circuit  Court  for  redress,  and 
rought  his  action  on  the  case.  But  that  court  refused,  as  the 
exceptions  show,  to  allow  him  to  read  the  libel  to  the  jury, 
and  to  prove  it  ^^  false  and  without  probable  cause,*'  and  that 
the  defendants  were  actuated  by  malice  in  fact,  or  *^  express 
malice."  But  falsehood  and  want  of  probable  cause  are  in 
themselves  evidence  of  malice  in  fact.  1  Moo.  &  R.,  470 ;  4 
Bing.,  408 ;  4  Serg.  &  R.  (Pa.),  428 ;  6  Harr.  &  J.  TMd.),  468. 
But  the  privilege  of  this  libel  is  very  questionable.  It  pre- 
fers charges  not  relating  in  any  wise  to  the  plaintiff's  official 
character.  It  alleges  political  offences  committed  before  his 
appointment  to  office.  It  shows  a  personal  aspiration  after  the 
office  held  by  plaintiff.  It  is  couched  in  terms  of  great  asper- 
ity, and  breathes  throughout  a  spirit  wholly  incompatible  with 
the  honest  purpose  oi  redressing  a  public  grievance.  The 
privilege  is  doubtful  upon  the  facie  oi  the  li^l,  and  whether 

?rivil^ed  or  not  was  a  question  for  the  jury.    9  Bam.  & 
iress.,  406;  2  Bin^.,  408. 

The  fifth  exception  shows  a  reiteration  of  the  libel  by  the 
defendant  Addison,  after  the  plaintiff  was  removed  from  office. 
Then  there  was  no  privilege,  and  such  repetition  is  a  republi- 
cation.   8  Stephens  N.  P.,  2664,  and  cases  there  cited. 

I  have  now  explored  this  record.  Questions  of  the  gravest 
consequences  are  presented  by  it.  They  may  well  claim  to  be 
decided  by  this  the  highest  court  in  our  land.  The  doctrine 
of  ^  privileged  communications  "  is  here  to  be  settled.  There 
is  seeming  contrariety  of  judicial  opiuiuu  on  the  subject  in 
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OQT  country.  The  cases  in  1  Saund.,  in  5  Johnson,  and  in  2 
Tyler  (Vt.),  were  approved  bv  the  court  below  as  establishing 
the  irresponsibility  of  these  defendants,  and  will  be  relied  on 
here  to  sustain  that  position. 

Under  the  free  dispensations  of  our  Constitution  and  laws, 
where  the  fi;reatest  liberty  of  speech  and  of  publication  is 
allowbdt  ana  where  this  liberty,  under  the  heat  of  political 
passions,  is  ever  tending  towards  licentiousness,  in  assaults 
upon  political  adversaries  who  may  be  enjoying  in  office  the 
fruits  of  party  success,  the  questions  here  presented  become 
most  interesting,  and  the  decision  that  your  honors  may  pass 
upon  them  will  ascertain  the  value  of  that  great  right,  to  this 
description  of  citizens,  *^  of  being  secure  in  their  good  reputa- 
tion." 

Bradley^  for  defendants. 

If  this  action  should  be  maintained,  there  will  be  no  end  to 
*2821  ^^^^^^  ^^^  libels.  The  defendants  were  dissatisfied 
J  with  a  public  officer,  *and  complained  of  what  they 
thought  a  grievance  to  the  officer  who  could  redress  it.  If 
this  course  was  not  absolutely  privileged,  yet  it  was  so  much 
so  as  to  compel  the  plaintiff  to  show  that  the  acts  were  done 
without  probable  cause  and  with  malice,  and  to  charge  it 
80  in  his  declaration.  Bull.  N.  P.,  as  cited,  says  that  malice 
and  falsehood  are  the  gist  of  the  action,  but  publication  is 
also  necessary.  The  case  in  7  T.  R.,  110,  111,  shows  that  the 
occasion  there  justified  the  publication ;  and  this  is  always  a 
Question  for  the  court.  In  1  Bam.  &  Aid.,  389,  the  jury 
aetermined  whether  or  not  the  words  were  used,  but  the  ques- 
tion of  occasion  was  reserved  for  the  court.    In  12  Wend., 

N.  Y.),  410,  646,  all  the  American  authorities  are  summed  up. 

he  great  difficulty  is  to  know  how  far  the  question  of  privi- 
l^e  goes.  In  this  case  the  court  below  thought  that  the  let- 
ters were  addressed  to  such  officers  as  were  competent  to 
remedy  the  grievance.    In  1  T.  R.,  130,  the  defendant  pleaded 

Precisely  what  has  been  shown  in  this  case.  In  2  Tyler's  ( Vt.), 
29, 138,  it  was  held  that  where  the  occasion  made  a  petition 
to  the  legislature  necessary,  no  action  would  lie.  If  in  this 
case  the  defendants  had  published  the  letter  to  the  President, 
no  privilege  could  have  been  pleaded.    Kent  Com.,  22. 

In  2  Serg.  &  R.  (Pa.),  28,  the  libel  was  read  to  the  jury  with- 
out objection;  but  here  we  object  that  the  plaintiff  himself 
■hows  it  to  be  a  case  of  privilege. 

In  4  Id.,  424,  it  was  ruled  that  where  malice  and  want  of 
probable  cause  were  relied  upon  to  take  away  the  ground  of 
privilMre,  they  must  be  averred  in  the  declaration.    So  also  1 
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Wils.,  242 ;  2  Id.,  804.  All  the  exceptions  in  this  case  depend 
upon  the  first,  for  if  the  libel  cannot  be  read  the  other  papers 
cannot. 

Caxe  on  the  same  side. 

What  are  the  points  in  the  case  ?  (Mr.  Oaxe  here  examined 
the  several  counts  in  the  declaration.)  The  result  of  the 
whole  is,  that  a  person  belonging  to  one  party  charges  some  of 
the  other  party  with  being  guilty  of  a  crime  to  effect  his 
removal  from  office.  The  communication  charged  as  libellous, 
was  addressed  to  the  President,  and  is  not  averred  to  have 
been  ever  published.  That  officer  was  vested  with  the  whole 
control  of  the  subject.  The  paper  was  sent  to  the  Secretary 
of  the  Treasury,  ^om  whom  an  agent  of  the  plaintiff  obtained 
it.  There  was  no  proof  of  publication  whatever.  Some  of  the 
exceptions  relate  to  mere  matters  of  aggravation,  which  were 
not  admissible  in  evidence  unless  a  ground  of  action  was  laid. 
Publication  is  essential;  and  it  must  be  proved  before  the 
libel  can  be  given  in  evidence.  Stark.  Ev.,  861.  The  defend- 
ants are  charged,  it  is  true,  with  having  shown  the  paper  to 
citizens  of  Georgetown ;  but  they  had  a  right  to  show  it  for 
the   purpose    oi    obtaining    signatures.    1   Wend.   (N.   Y.), 

r*288 
*Was  it  a  publication  to  send  it  to  the  President?  It  ■- 

was  not  sent  for  the  purpose  of  injuring  the  plaintiff's  oharao- 
ter,  but  solely  for  the  purpose  of  obtaining  his  removal  from 
office.  It  was  a  perfectly  constitutional  proceeding;  if  not, 
Congress  should  pass  an  act  to  burn  all  the  letters  in  the  Depart- 
ments. The  President  had  full  and  exclusive  jurisdiction 
over  the  subject,  and  was  the  sole  judge  of  the  propriety  of 
the  removal  of  the  plaintiff.  His  reasons  cannot  be  inquired 
into  by  the  judiciary.     18  Pet.,  256. 

It  is  a  well  established  principle,  that  when  an  action  is 
brought  for  an  act  which  is  in  itself  lawful,  those  matters, 
beyond  the  act,  which  make  it  criminal,  must  be  averred  in  the 
declaration.  For  example,  in  an  action  for  keeping  a  mis- 
chievous dog :  it  must  be  averred  that  the  dog  was  addicted  to 
biting,  and  that  the  defendant  knew  it  to  be  so.  In  this  case 
the  defendants  had  a  right  to  address  the  President,  and  it 
must  be  averred  that  there  was  express  malice,  and  also  a 
want  of  probable  cause.  If  the  paper  had  been  printed  and 
handed  about,  it  would  have  given  a  different  aspect  to  the 
affair.  In  Stoekdale^s  case^  he  was  not  responsible  as  long  as 
the  paper  was  confined  to  parliament.  Generally,  sending  it 
to  a  third  party  is  a  publication,  but  not  in  all  cases ;  such  as 
sending  information  about  a  servant,  &c« 
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It  is  said  that  the  President  could  not  have  taken  testimony 
about  the  matter.  Suppose  it  to  be  so,  and  that  his  functions 
are  imperfect,  still  his  jurisdiction  over  the  subject-matter  and 
power  to  act  according  to  his  judgment  cannot  be  denied. 

Evidence  of  malice  cannot  be  given  under  this  declaration. 
There  should  have  been  a  special  action  on  the  case. 

It.  J.  Brenty  for  plaintifiP,  in  conclusion. 

This  declaration  is  in  the  usual  form,  if  the  paper  is  an 
ordinary  libel ;  but  not,  if  the  paper  is  one  which  the  party  was 
privileged  to  send.  On  the  face  of  the  paper  it  is  clear,  that 
the  removal  of  the  plaintiff  was  not  asked  for  upon  public 
groiuids,  because  the  acts  complained  of  took  place  before  his 
appointment  to  office.  He  is  not  charged  with  unfitness  for 
office,  but  held  up  to  odium  as  a  private  individual.  There 
was  a  personal  motive  in  all  this.  Addison  was  to  be 
appointed  in  his  place.  The  motive  is  an  important  considera- 
tion.   2  Bing.  N.  C,  463. 

The  paper  is  actionable  on  its  face,  as  it  charges  the  plaintiff 
with  thines  which  are  calculated  to  bring  public  odium  upon 
him :  such  as  ^^  descending  to  the  lowest  means,"  &c. 

The  declaration  avers  special  damage.  1  Chitt.  PL,  291,  ed. 
1829 ;  8  Johns.  (N.  Y.)  Cas.,  198. 

It  has  been  said  that  the  declaration  is  insufficient,  because 
it  does  not  aver  express  malice.    But  it  charges,  that  the  acts 

*2841  ^^^^^^^^^^^^^Ij^^^^^^^^^o^y*"  Is  not  this  enough? 
-I  It  does  not  *aver,  that  the  libel  was  published  ^^in 
presence  of  divers  citizens,"  but  it  says,  that  it  was  ^*  pub- 
lished," which  is  the  usual  form. 

In  2  Bing.  N.  C,  278,  the  declaration  was  the  same  as  in 
the  present  case. 

In  all  the  cases  cited,  the  libel  was  i*ead  to  the  jury,  but  in 
the  court  below  it  was  shut  out. 

As  to  the  question  of  pleading,  see  4  Wend.  (N.  Y.),  186 ; 
2  Burr.,  812 ;  4  Bos.  &  Pul.,  48.  In  the  last  case  the  action 
was  for  defaming  a  candidate  for  Parliament.  The  averment 
in  the  declaration  was  the  same  as  in  this  case,  and  the  plain- 
tiff recovered. 

As  to  what  is  a  sufficient  averment,  see  Holt  on  Libels,  256 ; 
2  Smith,  48. 

Mr.  Justice  DANIEL  delivered  the  opinion  of  the  court. 

In  the  investigation  of  these  cases  it  is  deemed  unnecessary 

to  examine  seriatim  the  five  bills  of  exceptions  sealed  by  the 

Circuit  Court,  and  made  parts  of  the  record  in  each  of  them. 

The  papers  declared  upon  as  libellous,  and  the  instruotionn 
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asked  of  the  Ciroait  Court,  are  liteiallj  the  same  in  both 
actioDB ;  the  reasons,  too,  which  influence  the  decision  of  the 
court  pervade  the  whole  of  these  instructions,  and  are  pre- 
sented upon  their  fAce. 

Before  proceeding  more  particularly  to  consider  the  rulings 
of  the  court  upon  these  instructions,  it  may  be  proper  to 
animadvert  upon  a  point  of  pleading  which  was  incidentally 
raised  in  the  ar|rument  for  the  defendants  in  error;  which 
point  was  this :  that,  assuming  the  publication  declared  on  as 
a  libel  to  be  one  which  would  be  prima  facie  privileged,  the 
circumstances  which  would  render  it  illegal,  in  other  words, 
the  malice  which  prompted  it,  must  be  expressly  averred. 
Upon  this  point  the  court  will  observe,  in  the  first  place,  that 
in  cases  like  the  one  supposed  in  ar^ment,  they  hold,  that  in 
describing  the  act  complained  of  the  word  '^  maliciously "  is 
not  indispensable  to  characterize  it ;  they  think  that  the  law 
is  satisfied  with  words  of  equivalent  power  and  import :  thus, 
for  instance,  the  word  ^^  fs^sely "  hais  been  held  to  be  suffi- 
ciently expressive  of  a  malicious  intent,  as  will  be  seen  in  the 
authorities  cited  2  Saund.,  242  a,  (note  2.)  But  the  declarar 
tion  in  each  of  these  cases  charges  the  defendants,  in  terms, 
with  maliciously  and  wickedly  intending  to  injure  the  plaintiff 
in  his  character,  and  thereby  to  effect  ms  removal  from  office, 
and  the  appointment  of  one  of  the  defendants  in  his  stead ; 
and  with  tnat  view,  with  having  falsely,  wickedly,  and  mali- 
ciously composed  and  published,  and  having  caused  to  be  com- 
posed and  published,  a  false,  malicious,  and  defamatory  libel 
concerning  the  plaintiff,  both  as  a  citizen  and  an  officer.  The 
averments  in  these  declarations  appear  to  the  court,  in  point  of 
fact,  to  be  full  up  to  the  requirement  insisted  on,  and  to  leave 
no  room  for  the  criticiBm  attempted  with  respect  to  them. 
But  the  defence  set  up  for  the  defendants  in  error  reaches 
much  further  and  to  results  infinitely  higher  *than  r«2Q5 
any  thing  dependent  upon  a  mere  criticism  upon  forms  ■- 
of  pleaduig.  It  involves  this  issue,  so  important  to  society, 
viz. :  How  far,  under  an  alleged  right  to  examine  into  the  fit- 
ness and  qualifications  of  men  who  are  either  in  office  or  are 
applicants  for  office — or,  how  far,  under  the  oblimtion  of  a 
supposed  duty  to  arraign  such  men  either  at  the  bar  of  their 
immediate  superiors  or  that  of  public  opinion,  their  reputa- 
tion, their  acts,  their  motives  or  feelings  may  be  assailed  with 
impunity — how  far  that  law,  designed  foi  the  protection  of  all, 
has  placed  a  certain  class  of  citizens  without  the  pale  of  its 
protection  ?  The  necessity  for  an  exclusion  like  this,  it  will  be 
admitted  by  all,  must  indeed  be  very  strong  to  justify  it :  it 
will  never  be  recognized  for  trivial  reasons   much  less  upon 
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those  that  may  be  simulated  or  unworthy.  If  we  look  to  the 
position  of  men  in  common  life,  we  see  the  law  drawing  provi- 
dently around  them  every  security  for  their  safety  and  their 
peace.  It  not  only  forbids  the  imputation  to  an  individual  of 
acts  which  are  criminal  and  would  subject  him  to  penal  inflic- 
tion ;  but,  regarding  man  as  a  sympathetic  and  social  creature, 
it  will  sometimes  take  cognisance  of  injuries  affectiDg  him 
exclusively  in  that  character.  It  will  accordingly  give  a  claim 
to  redress  to  him  who  shall  be  charged  with  what  is  calculated 
to  exclude  him  from  social  intercourse ;  as,  for  instance,  with 
being  the  subject  of  an  infectious,  loathsome,  and  incurable 
disease.  The  principle  of  the  law  always  implying  injury, 
wherever  the  object  or  effect  is  the  exposure  of  the  accused  to 
criminal  punishment  or  to  degradation  in  society.  These 
guardian  provisions  of  the  law,  designed,  as  we  have  said,  for 
the  security  and  peace  of  persons  in  the  ordinary  walks  of  pri- 
vate life,  appear  in  some  respects  to  be  extended  still  farther 
in  relation  to  persons  invested  with  oflicial  trusts.  Thus  it  is 
said  that  words  not  otherwise  actionable,  may  form  the  basis 
of  an  action  when  spoken  of  a  party  in  respect  of  his  office, 
profession,  or  business :  AyHan  v.  Blagrave^  Str.,  617,  and  2  Ld. 
Ravm.,  1869.  Again,  in  Lumby  v.  AUday^  1  Crompt.  &  J., 
801,  where  words  are  spoken  of  a  person  in  an  office  of  profit, 
which  have  a  natural  tendency  to  occasion  the  loss  of  such  office, 
or  which  impute  misconduct  in  it,  they  are  actionable.  And 
this  principle  embraces  all  temporal  offices  of  profit  or  trust, 
without  limitation :  1  Stark.  Slander,  124. 

With  regard  to  that  species  of  defamation  which  is  effected 
by  writing  or  printing,  or  by  pictures  and  signs,  and  which  is 
technically  denominated  lihd^  although  in  general  the  rules 
applicable  to  it  are  the  same  which  apply  to  verbal  slander, 
yet  in  other  respects  it  is  treated  with  a  sterner  rigor  than  the 
latter ;  because  it  must  have  been  effected  with  coolness  and 
deliberation,  and  must  be  more  permanent  and  extensive  in  its 
operation  than  words,  which  are  frequently  the  offspring  of 
sudden  gusts  of  passion,  and  soon  may  be  buried  in  oblivion : 
Rex  V.  Beait^  1  Ld«  Raym.,  414.    It  follows,  therefore,  that 

*2861  ^^^^^'^  ™^y  ^  maintained  for  defamatory  words  pub- 
^  lished  *in  writing  or  in  print,  which  would  not  nave 
been  actionable  if  spoken.  Thus,  to  publish  of  a  man  in  writ- 
ing, that  he  had  the  itch  and  smelt  of  brimstone,  has  been  held 
to  be  a  Ubel.  Per  Wilmot,  C.  J.,  in  Villers  v.  Mousley^  2 
Wils.,  408-  In  Crapp  v.  Hilney,  3  Salk.,  Holt,  C.  J.,  thus 
lays  down  the^law :  ^  That  scandalous  matter  is  not  necessary 
to  make  a  libel ;  it  is  enough  if  the  defendant  induce  a  bad 
opinion  to  be  had  ol'  the  plaintiff,  or  make  Iiim  contemptible 
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or  ridiculous."  And  Bayley,  J.,  declares  in  McQ-regor  v. 
Thwaites^  3  Barn.  &  C,  83,  that  ^'  an  action  is  maintainable  for 
slander,  either  written  or  printed,  provided  the  tendency  of  it 
be  to  bring  a  man  into  hatred,  contempt,  or  ridicule."  To  the 
same  effect  are  the  decisions  in  6  Bing.,  409,  The  Archbishop  of 
Tuam  V.  Robeson ;  and  in  4  Taunt.,  366,  Thorley  v.  The  jaarl 
of  Kerry,  In  every  instance  of  slander,  either  verbal  or  writ- 
ten, malice  is  an  essential  ingredient :  it  must  in  either  be 
expressly  or  substantially  averred  in  the  pleadings ;  and  when- 
ever thus  substantially  averred,  and  the  language,  either  writ- 
ten or  spoken,  is  proved  as  laid,  the  law  will  infer  malice  until 
the  proof,  in  the  event  of  denial,  be  overthrown,  or  the  lan- 

fuage  itself  be  satisfactorily  explained.  The  defence  of  the 
efendants  in  error,  the  defendants  likewise  in  the  Circuit 
Court,  is  rested  upon  grounds  forming,  it  is  said,  an  estab- 
lished exception  to  the  rule  in  ordinary  actions  for  libel; 
grounds  on  which  the  decision  of  the  Circuit  Court  is  de- 
fended in  having  excluded  from  the  jury,  under  the  declara- 
tions in  these  cases,  the  writings  charged  in  them  as  libellous. 
These  writings  were  offered  as  evidence  of  express  malice  in 
the  defendants.  The  exception  relied  on  belongs  to  a  class 
which,  in  the  elementary  treatises,  and  in  the  decisions  upon 
libel  and  slander,  have  been  denominated  privileged  communi- 
cations or  publications.  We  will  consider,  in  the  first  place, 
the  peculiar  character  of  such  communications,  and  the 
extent  of  their  influence  upon  words  or  wiitings  as  to 
which,  apart  from  that  character,  the  law  will  imply  malice. 
Secondly,  we  will  examine  the  burden  or  obligation  imposed 
by  the  law  upon  the  party  complaining  to  remove  pre- 
sumptions which  might  seem  to  be  justified  by  the  occasion 
of  such  communications,  and  to  develop  their  true  nature. 
And  lastly,  we  will  compare  the  requirements  of  the  law  with 
the  character  of  the  publication  before  us,  and  with  the  pro- 
ceedings of  the  Circuit  Coui*t  in  reference  thereto.  The 
exceptions  found  in  the  treatises  and  decisions  before  alluded 
to,  are  such  as  the  following:  1.  Whenever  the  author  and 
publisher  of  the  alleged  slander  acted  in  the  boTMi  fide  discharge 
of  a  public  or  private  duty,  legal  or  moral ;  or  in  the  prosecu- 
tion of  his  own  rights  or  interests.  For  example,  words 
spoken  in  confidence  and  friendship,  as  a  caution ;  or  a  letter 
written  confidentially  to  persons  who  employed  A;  as  a  solici- 
tor, conveying  charges  injurious  to  his  professional  character 
in  the  management  of  certain  concerns  which  they  had  in- 
trusted to  him,  and  in  which  the  writer  of  the  letter  r«2g7 
was  also  interested.  *2.  Anything  said  or  written  by  ■- 
a  master  in  giving  the  character  of  a  servant  who  has  been  in 
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his  employment.  8.  Words  used  in  the  course  of  a  legal  or 
judicial  proceeding,  however  hard  they  may  bear  upon  the 
party  of  whom  they  are  used.  4  Publications  duly  made  in 
the  ordinary  mode  of  parliamentary  proceedings,  as  a  petition 
printed  and  delivered  to  the  members  of  a  committee  appointed 
by  the  House  of  Commons  to  hear  and  examine  grievances. 

But  the  term  ^'  exceptions,"  as  applied  to  cases  like  those 
just  enumerated,  could  never  be  interpreted  to  mean  that 
there  is  a  class  of  actors  or  transactions  placed  above  the  cog- 
nisance of  the  law,  absolved  from  the  commands  of  justice. 
It  is  difficult  to  conceive  how,  in  society  where  rights  and 
duties  are  relative  and  mutual,  there  can  be  tolerated  those 
who  are  privileged  to  do  injury  legihus  soltUi;  and  still  more 
difficult  to  imagine,  how  such  a  privilege  could  be  instituted 
or  tolerated  upon  the  principles  oi  social  good.  The  privilege 
spoken  of  in  the  books  should,  in  our  opinion,  be  taken  with 
strong  and  well-defined  qualifications.  It  properly  signifies 
this,  and  nothing  more.  That  the  excepted  instances  shall  so 
far  change  the  ordinary  rule  with  respect  to  slanderous  or 
libellous  matter,  as  to  remove  the  regular  and  usual  presump- 
tion of  malice,  and  to  make  it  incumbent  on  the  party  com- 
plaining to  show  malice,  either  by  the  construction  of  the 
spoken  or  written  matter,  or  by  facts  and  circumstances  con- 
nected with  that  matter,  or  with  the  situation  of  the  parties, 
adequate  to  authorize  the  conclusion.  Thus  in  the  case  of 
Cockayne  v.  JSodgkissouy  5  Car.  &  P.,  648,  we  find  it  declared 
by  Parke,  Baron,  "  That  every  wilful  and  unauthorized  publi- 
cation injurious  to  the  character  of  another  is  a  libel;  but 
where  the  writer  is  aicting  on  any  duty  legal  or  moral,  towards 
the  person  to  whom  he  writes,  or  is  bound  by  his  situation  to 
protect  the  interests  of  such  person,  that  which  he  writes 
under  such  circumstances  is  a  privileged  communication^ 
unless  the  writer  be  actuated  by  malice."  So  in  Wright  v. 
Woodffote^  2  Cromp.  M.  &  R.,  678,  it  is  said,  '^  a  privileged 
communication  means  nothing  more  than  that  the  occasion  of 
making  it  rebuts  the  prima  facie  inference  of  malice  arising 
from  the  publication  of  matter  prejudicial  to  the  character  of 
the  plaintiff,  and  throws  upon  him  the  onus  of  proving  malice 
in  fact ;  but  not  of  proving  it  by  extrinsic  evidence  only ;  he 
has  still  a  right  to  require  that  the  alleged  libel  itself  shall  be 
submitted  to  the  jury,  that  thev  may  judge  whether  there  is 
evidence  of  malice  on  the  face  of  it."  In  regard  to  the  second 
example  mentioned,  viz.,  that  of  a  master  giving  the  character 
of  a  servant,  although  this  is  a  privileged  communication,  it  is 
said  by  Lord  Mansfield  in  Weatheratone  v.  Hawkins^  1  T.  R., 
110,  and  by  Parke,  J.,  in  Child  v.  AffUck,  9  Bam.  &  C,  406, 
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that  if  express  malice  be  shown,  the  master  will  not  be 
ezoused.  And  the  result  of  these  authorities,  with  many 
others  which  bear  upon  this  head  is  this,  that  if  the  conduct 
of  the  defendant  entirely  consists  *of  an  answer  to  an  r«oQQ 
inquiry,  the  absence  of  malice  will  be  presumed,  unless  ^ 
the  phuntifF  produces  evidence  of  malice;  but  if  a  master 
unasked,  and  officiously  eives  a  bad  character  to  a  servant,  or 
if  his  answer  be  attenaed  with  circumstances  from  which 
malice  may  be  inferred,  it  will  be  a  question  for  the  jury  to 
determine,  whether  he  acted  bona  fide  or  with  malice. 

With  respect  to  words  used  in  a  course  of  judicial  proceed- 
ing, it  has  been  ruled  that  they  are  protected  by  the  occasion, 
and  cannot  form  the  foundation  of  an  action  of  slander  with- 
out proof  of  express  malice ;  for  it  is  said  that  it  would  be 
matter  of  public  inconvenience,  and  would  deter  persons  from 
preferring  their  complaints  against  offenders,  if  words  spoken  in 
the  course  of  their  giving  or  preferring  their  complaint,  should 
be  deemed  actionable ;  per  Lord  Eldon  in  Johnson  v.  ^ansy  8 
Esp.,  82 ;  and  in  the  case  of  Hodgson  v.  Scarlett^  1  Bam.  & 
Aid.,  247,  it  is  said  by  Holroyd,  J.,  speaking  of  the  words  of 
counsel  in  the  argument  of  a  cause,  ^'  If  they  be  fair  comments 
upon  the  evidence,  and  relevant  to  the  matter  in  issue,  then 
unless  malice  be  shown,  the  occasion  justifies  them.  If,  how- 
ever, it  be  proved  that  they  were  not  spoken  bona  fide^  or 
express  malice  be  shown,  then  they  may  be  actionable."  Ab- 
bot, J.,  in  the  same  case  remarks,  ^^  I  am  of  opinion  that  no 
action  can  be  maintained  unless  it  can  be  shown  that  the 
counsel  availed  himself  of  his  situation  maliciously  to  utter 
words  wholly  unjustifiable."  In  relation  to  proceedings  in 
courts  of  justice,  it  has  been  strongly  questioned  whether, 
under  all  circumstances,  a  publication  of  a  full  report  of  such 
proceedings  will  constitute  a  defence  in  an  action  for  a  libel. 
In  tiie  case  of  Ourry  v.  Walter^  1  Bos.  &  P.,  525,  it  was  held 
that  a  true  report  of  what  passed  in  a  court  of  justice  was 
not  actionable.  The  same  was  said  by  Lord  EUenborough  in 
Rex  V.  Fisher^  2  Campb.,  568 ;  but  this  same  judge  in  ICea:  v. 
Orevf/^  1  M.  &  S.,  278,  and  Bayley,  J.,  in  Bex  v.  Carlisle^  dis- 
sented from  this  doctrine  as  laid  down  in  Ourry  v.  Walter^ 
observing  that  it  must  be  understood  with  verv  great  lim- 
itations; and  by  Tindal,  C.  J.,  in  the  case  of  BeUgal  v. 
H^Uy,  8  Bing.,  N.  C,  690,  it  is  said  '« to  be  an  established 
principle  upon  which  the  privilege  of  publishing  the  report  of 
any  judicial  proceeding  is  admitted  to  rest,  that  such  report 
must  be  strictly  confined  to  the  actual  proceedings  in  court, 
and  must  contain  no  defamatory  observations  or  comments 
from  any  quarter  whatsoever  in  addition  to  what  forms  strictly 
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and  properly  the  legal  proceedings."  So  a  publication  of  the 
result  of  the  evidence  is  not  privileged ;  the  evidence  itself 
must  be  published..  Neither  is  a  publication  of  a  counsel's 
speech  unaccompanied  by  the  evidence.  Lewis  v.  Walker^  4 
Barn.  &  Aid.,  605 ;  Flint  v.  Pike,  Id.,  473. 

Publications  duly  made  in  the  ordinary  course  of  parliamen- 
tary proceedings  have  been  ruled  to  be  privileged,  and  there* 
*28Q1  ^^^^  ^^^  actionable.  As  where  a  false  and  scandalous 
^  libel  was  contained  in  *a  petition  which  the  defendant 
caused  to  be  printed  and  delivered  to  the  members  of  the 
committee  appointed  by  the  House  of  Commons  to  hear  and 
examine  grievances,  it  was  held  not  to  be  actionable.  Such 
appears  to  be  the  doctrine  ruled  in  Lake  v.  KiTig,  1  Saund., 
168 ;  and  the  reason  there  assigned  for  this  doctrine  is,  tliat 
the  libel  was  in  the  order  and  course  of  proceedings  in  the 
Parliament,  which  is  a  court.  The  above  case  does  certainly 
put  the  example  of  a  privileged  communication  more  broa(Uv 
than  it  has  been  done  by  other  authorities,  and  it  seems  dim- 
cult  from  its  very  comprehensive  language,  to  avoid  the  con- 
clusion, that  there  might  be  instances  of  privilege  which  could 
not  be  reached  even  by  the  clearest  proof  of  express  malice. 
The  point,  however,  appearing  to  be  ruled  by  that  case,  is  so 
much  in  conflict  with  the  current  of  authorities  going  to  main- 
tain the  position  that  express  malice  cannot  be  shielded  by 
any  judicial  forms,  that  the  weight  and  number  of  these 
authorities  should  not,  it  is  thought,  be  controlled  and  even 
destroyed  by  the  influence  of  a  single  and  seemingly  anoma- 
lous decision.  The  decision  of  Lake  v.  King  should  rather 
yield  to  the  concurring  opinions  of  numerous  and  enlightened 
minds,  resting  as  they  do  upon  obvious  principles  oi  reason 
and  justice.  The  exposition  of  the  English  law  of  libel  given 
by  Chancellor  Kent  in  the  second  volume  of  his  Commenta- 
ries, part  4th,  p.  22,  we  regard  as  strictly  coincident  with 
reason  as  it  is  with  the  modern  adjudications  of  the  courts. 
That  law  is  stated  by  Chancellor  Kent,  citing  particularly  the 
authority  of  Best,  J.,  in  the  case  of  Fairman  v.  Ives^  5  fiarn. 
&  Aid.,  642,  to  the  following  effect :  "  That  petitions  to  the 
king,  or  to  parliament,  or  to  the  secretary  of  war,  for  redress 
of  any  grievance,  are  privileged  communications,  and  not 
actionable  libels,  provided  the  privilege  is  not  abused.  But  if 
it  appears  that  the  communication  was  made  maliciously,  and 
without  probable  cause,  the  pretext  under  which  it  was  made 
aggravates  the  case,  and  an  action  lies.''  It  is  the  undoubted 
right  we  know  of  every  citizen  to  institute  criminal  prosecu- 
tions, or  to  exhibit  criminal  charges  before  the  courts  of  the 
oounti  y ;  and  such  prosecutions  are  as  much  the  regular  and 
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appropriate  modes  of  proceeding  as  the  petition  is  the  appro- 
priate proceeding  before  parliament — ^yet  it  never  was  denied, 
that  a  prosecution  with  malice,  and  without  probable  cause, 
was  just  foundation  of  an  action,  though  such  prosecution  was 
instituted  in  the  appropriate  court,  and  carried  on  with  every 
formality  known  to  the  law.  The  parliament,  it  is  said,  is  a 
court,  and  it  is  difficult  to  perceive  how  malicious  and  ground- 
less prosecutions  before  it  can  be  placed  on  a  ground  of  greater 
impunity  than  they  can  occupy  in  another  appropriate  forum. 
The  case  of  Lake  v.  King^  therefore,  interpreted  by  the  known 
principles  of  the  law  of  libel,  would  extend  the  privilege  of 
the  defendant  no  farther  than  to  require  as  to  him  proof  of 
actual  malice.  A  different  interpretation  would  establish,  as 
to  such  a  case,  a  rule  that  is  perfectly  anomalous,  and  r«ooo 
*depending  upon  no  reason  wUch  is  applicable  to  other  '- 
cases  of  privilege. 

By  able  judges  of  our  own  country,  the  law  of  libel  has 
been  expounded  in  perfect  concurrence  with  the  doctrine  given 
by  Chancellor  Kent.  Thus,  in  the  case  of  the  Commonwealth 
V.  Clapy  4  Mass.,  169,  it  is  said  by  Paraons,  C.  J.,  ^^  that  a  man 
may  apply  by  complaint  to  the  legislature  to  remove  an 
unworthy  officer;  and  if  the  complaint  be  true,  and  made 
with  honest  intentions  of  giving  information,  and  not  mali- 
ciously, or  with  intent  to  defame,  the  complaint  will  not  be  a 
libel.  And  when  any  man  shall  consent  to  be  a  candidate  for 
a  public  office  conferred  by  the  election  of  the  people,  he  must 
be  considered  as  putting  his  character  in  issue,  so  nir  as  it  may 
respect  his  fitness  and  qualifications  for  the  office ;  and  publi- 
cations of  the  truth  on  the  subject,  with  the  honest  intention 
of  informing  the  people,  are  not  a  libel ;  for  it  would  be  un- 
reasonable to  conclude,  that  the  publication  of  truths,  which  it 
is  the  interest  of  the  people  to  know,  should  be  an  offence 
against  their  laws.  For  the  same  reason,  the  publication  of 
falsehood  and  calumny  Sj^ainst  public  officers,  or  candidates  for 
public  offices,  is  an  offence  dangerous  to  the  people,  and 
deserves  punishment,  because  the  people  may  be  deceived,  and 
reject  their  best  citizens,  to  their  great  injury,  and,  it  may  be 
to  the  loss  of  their  liberties.  The  publication  of  a  libel  mali- 
ciously, and  with  intent  to  defame,  whether  it  be  true  or  not, 
is  clearly  an  offence  against  law  on  sound  principles,  &c." 

In  the  case  of  Bodwell  v.  Osgood^  3  Pick.  (Mass.),  879,  it 
was  ruled,  that  a  false  complaint,  made  with  express  malice,  or 
without  probable  cause,  to  a  body  having  competent  authority 
to  redress  the  grievance  complained  of,  may  be  the  subject  of 
an  action  for  a  libel,  and  the  question  of  malice  is  to  be  deter- 
mined by  the  jury.    The  court  in  this  last  case  say,  p.  884^ 
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*^  It  may  be  admitted,  that  if  the  defendant  had  proceeded 
with  honest  intentions,  believing  the  accusation  to  be  true, 
although  in  fact  it  was  not,  he  would  be  entitled  to  protection, 
and  that  the  occasion  of  the  publication  would  prevent  the 
legal  inference  of  malice."  The  court  proceed  further  to 
remark,  p.  885 :  ^^  It  has  been  argued  that  the  jury  should  have 
been  instructed,  that  the  application  to  a  tribunal  competent 
to  redress  the  supposed  grievance  was  prima  facie  evidence 
that  the  defendant  acted  fairly,  and  that  the  burden  of  proof 
was  on  the  plaintiff  to  remove  the  presumption.  The  judge 
was  not  requested  thus  to  instruct  the  jury.  He  did,  however, 
instruct  them  that  the  burden  of  proof  was  on  the  plaintiff  to 
satisfy  them  that  the  libel  was  malicious,  and  that  if  the 
plaintiff  did  not  prove  the  malice  beyond  any  reasonable  doubt, 
that  doubt  should  be  in  favor  of  the  defendant." 

We  have  thus  taken  a  view  of  the  authorities  which  treat 
*2911  ^^  ^^^  doctrines  of  slander  and  libel,  and  have  oonsid- 
-1  ered  those  authorities  *particularly  with  reference  to 
the  distinction  they  establish  between  ordinary  instances  of 
slander,  written  and  unwritten,  and  those  which  have  been 
styled  privileged  communications ;  the  peculiar  character  of 
which  is  said  to  exempt  them  from  inferences  which  the  law 
has  created  with  respect  to  those  cases  that  do  not  partake  of 
that  character.  Our  examination,  extended  as  it  may  seem  to 
have  been,  has  been  called  for  by  the  importance  of  a  subject 
most  intimately  connected  with  the  rights  and  happiness  of 
individuals,  as  it  is  with  the  quiet  and  good  order  of  society. 
The  investigation  has  conducted  us  to  the  following  conclu- 
sions, which  we  propound  as  the  law  applicable  thereto.  1.  That 
every  publication,  either  by  writing,  printing,  or  pictures, 
which  charges  upon  or  imputes  to  any  person  that  which  ren- 
ders him  liable  to  punishment,  or  which  is  calculated  to  make 
him  infamous,  or  odious,  or  ridiculous,  is  prima  faeie  a  libel, 
and  implies  malice  in  the  author  and  publisher  towards  the 
person  concerning  whom  such  publication  is  made.  Proof  of 
malice,  therefore,  in  the  cases  just  described,  can  never  be 
required  of  the  P&rty  complaining  beyond  the  proof  of  the 
publication  itself:  justification,  excuse,  or  extenuation,  if 
either  can  be  shown,  must  proceed  from  the  defendant.  2.  That 
the  description  of  cases  recognised  as  privileged  communi- 
cations, must  be  understood  as  exceptions  to  this  rule,  and 
as  being  founded  upon  some  apparently  recognised  obligation 
or  motive,  legal,  moral,  or  social,  which  may  fairly  be  presumed' 
to  have  led  to  the  publication,  and  therefore  prima  facie 
relieves  it  from  that  just  implication  from  which  the  general 
lule  of  the  law  is  deduced.  The  rule  of  evidence,  as  to  such 
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cases,  is  accordingly  so  far  changed  as  to  Impose  it  on  the 
plaintiff  to  remove  those  presumptions  flowing  from  the  seem- 
ing obligations  and  situations  of  the  parties,  and  to  require  of 
him  to  bring  home  to  the  defendant  the  existence  of  malice  as 
the  true  motive  of  his  conduct.  Beyond  this  extent  no  pre- 
sumption can  be  permitted  to  operate,  much  less  be  made  to 
sanctify  the  indulgence  of  malice,  however  wicked,  however 
express,  under  the  protection  of  legal  forms.  We  conclude 
then  that  malice  may  be  proved,  though  alleged  to  have  existed 
in  the  proceedings  before  a  court,  or  legislative  body,  or  any 
other  tribunal  or  authority,  although  such  court,  legislative 
body,  or  other  tribunal,  may  have  been  the  appropriate  author- 
ity for  redressing  the  grievance  represented  to  it ;  and  that 
proof  of  express  malice  in  any  written  publication,  petition, 
or  proceeding,  addressed  to  such  tribunal,  will  render  that 
publication,  petition,  or  proceeding,  libellous  in  its  character, 
and  actionable,  and  will  subject  the  author  and  publisher 
thereof  to  all  the  consequences  of  libel.  And  we  think  that 
in  every  case  of  a  proceeding  like  those  just  enumerated, 
falsehood  and  the  absence  of  probable  cause  will  amount  to 
proof  of  malice. 

The  next  and  the  only  remaining  question  necessary  to  be 
considered  in  these  cases,  is  that  which  relates  to  the  r«QOQ 
rulings  of  the  *court  below  excluding  the  publication  ^ 
declared  upon  as  a  libel  from  eoing  to  the  jury  in  connection 
with  other  evidence  to  establish  the  existence  of  malice.  We 
forbear  any  remark  upon  the  intrinsic  character  of  the  injury 
complained  of,  or  upon  the  extent  to  which  it  may  have  been 
made  out.  These  are  matters  not  properly  before  us.  But  if 
the  publication  declared  upon  was  to  be  regarded  as  an  instance 
of  privileged  publications,  malice  was  an  indispensable  char- 
acteristic which  the  plaintiff  would  have  been  bound  to  estab- 
lish in  relation  to  it.  The  jury,  and  the  jury  alone,  were  to 
determine  whether  this  malice  did  or  did  not  mark  the  publi- 
cation. It  would  appear  difficult  d  priori  to  imagine  how  it 
would  be  possible  to  appreciate  a  fact  whilst  that  fact  was 
kept  entirely  concealed  and  out  of  view.  This  question,  how- 
ever, need  not  at  the  present  time  be  reasoned  by  the  court ; 
it  has,  by  numerous  adjudications,  been  placed  beyond  doubt 
or  controversy.  Indeed,  in  the  very  many  cases  that  are 
applicable  to  this  question,  they  almost  without  an  exception 
concur  in  the  rule,  that  the  question  of  malice  is  to  be  sub- 
mitted to  the  jury  upon  the  face  of  the  libel  or  publication 
itself.  We  refer  for  this  position  to  Wright  v.  Wbodgatej  2 
Crompt.,  M.  &  R.,  578 ;  to  Fairman  v.  Ives^  5  Bam.  &  Aid., 
642 ;  Eobimon  v.  Matf,  2  Smith,  8 ;  Flint  v.  Pike,  4  Bam.  & 
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C,  484,  per  Littledale,  J.;  Id.,  247,  Bromage  v.  Proaer; 
Blake  v.  Pilford^  1  Moo.  &  R.,  198 ;  Parmeter  y.  Coupland^  6 
Mees.  &  W.,  105 ;  Thomson  v.  Shackell,  1  Moo.  &  M.,  187, 
Other  caAes  might  be  adduced  to  the  same  point. 

Upon  the  whole  we  consider  the  opinion  of  the  Circuit 
Court,  in  the  several  instructions  ^ven  by  it  in  these  cases,  to 
be  erroneous.  We  therefore  adjudge  that  its  decision  be 
reversed;  that  these  causes  be  remanded  to  the  said  court, 
and  that  a  venire  fiudas  de  novo  be  awarded  to  try  them  in  con* 
formity  with  the  principles  herein  laid  down. 


<•■•» 
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Waldbn,  a  Bankeupt. 

This  oomt  has  no  revising  power  over  the  decrees  of  the  District  Court  sitting 
In  bankruptcy;  nor  is  it  authorized  to  issue  a  writ  of  prohibition  to  it  in  any 
case  except  where  the  District  Court  is  proceeding  as  a  court  of  admiralty 
and  maritime  jurisdiction.^ 

The  District  Court,  when  sitting  in  bankruptcy,  has  Jurisdiction  over  liens 
and  mortgages  existing  upon  uie  property  of  a  bankrupt,  so  as  to  inquire 
into  their  i^idity  and  extent,  ana  grant  the  same  reuef  wliich  the  state 
courts  might  or  ought  to  grant.* 

The  control  of  the  District  Court  over  proceedings  in  the  state  courts  upon 
such  liens,  is  exercised,  not  over  the  state  courts  themselves,  but  upon  the 
parties,  through  an  injunction  or  other  appropriate  proceeding  in  equity.* 

1  Applisd.    Orau^ford  v.  Points,  18  session  of  the  goods  of  the  bankmpt 

How.,   11.     FoLLOWBD.     En  parU  hf  its  officers  and  sell  them.    In  re 

Eaaton,  5  Otto,  72,  77.    Rsyibwbd  KaMey,  2  Biss.,  888,  889;  Toeter  v. 

AKD  Appbovbd.    Bz  parte  Oordon,  Amee^  1  Low.,  818.  817;  MaKard  v. 

1   Black,   605.     CrrsD.     Ex  parte  Lofatyeite  BarUc^  8  McLean,  687, 689; 

Qrdhamy  10  WalL,  648.  /n  re  Datis,  1  Sawy.,  280. 

The  Circuit  Court  has  power  to  issue  *See  Carroll  v.  CorroU,  10  How., 

a  writ  of  prohibition  only  in  cases  287;  In  re  I>a;tie^  1  Sawy.,  268. 

where  such  writ  is  necessanr  for  the  tiie  rule  announced  that  the  court 

exercise  of  its  Jurisdiction.  Jii  re  JBin-  seeks  to  control  the  person  of  the  liti- 

idnger^  7  Blatchf.,  169;  Markeon  v.  gant  and  not  the  action  of  the  court 

Heaney,  1  Dill.,  497, 607.  m  which  he  litigates,  is  a  well  known 

'FoLLOWKD.     Norton  v.  Boyd^  8  illustnitlon  of  the  rule  adopted  by 

How.,  437;  HouMon  v.  City  Bank  <ff  courts  of  equity  in  granting  Iniunc- 

Nevo  Orleans f  6  Id.,  606.  CrrsD.  Bay  tions  to  prevent  a  pluntiff  or  defend- 

V.  Korseworthyf  23  Wall.,  184.  ant  from  wrongfully  proceeding  in  a 

Congress  has  full  power  to  provide  f oireign  oomt.    The  power  was  long 

for  a  complete  administration  over  the  doubted  in  England,  but  finally  firmly 

assets  of  the  bankrupt.     Ooodall  v.  established  in  the  case  of  Lonee  v. 

2Vi<C(e|8Biss.,219,282;In  re  ITcaiace,  Baker,  Freem.  Oh.,  126;  8.  o.  Neb., 

Deady,  488,  486;  Jiarkson  v.  Ueaney,  108;  1  Ch.  Cas.,  67.    That  was  an  ao- 

1  Dill.,  497,  603,  606;  Carr'v.  Goie,  3  tion  to  enjoin  a  suit  at  Leghorn.   Soto 

Woodb.  A  M.,  38,  66.     The  United  prevent  the  defendant  from  entering 

States  District  Court  may  take  pos-  a  judgment  in  the  Court  of  Session  of 
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*The  design  of  the  Bftaknipt  Act  was  to  secure  a  prompt  and  eif  ectaal  admin- 
istration d  the  estate  of  all  hankrapts,  worked  oat  by  the  courts  of  the 
United  States,  without  the  assistance  of  state  tribunals.* 

The  phrase  in  the  dth  section,  "  any  creditor  or  creditors  who  shall  daim  any 
debt  or  demand  under  the  banloruptcy/'  does  not  mean  only  such  creditors 
who  come  in  and  prove  their  debts,  but  all  creditors  who  have  a  present  sub- 
sisting clafm  upon  the  bankrupt's  estate,  whether  they  have  a  security  or 
mortm;e  therefor  or  not. 

Such  creditors  have  a  right  to  ask  that  the  property  mortgaged  shall  be  sold, 
and  the  proceeds  appued  towards  the  payment  of  their  debts;  and  l^e  as- 
signee, on  the  other  hand,  may  contest  their  claims. 

In  the  case  of  a  contested  claim,  the  District  Court  has  jurisdiction,  if  resort 
be  had  to  a  formal  bill  in  equity  or  other  plenary  proceeding;  and  also  juris- 
diction to  proceed  summarily.* 

This  was  a  motion  on  behalf  of  the  City  Bank  of  New 
Orleans,  for  a  prohibition,  to  be  issued  to  the  District  Court 
of  the  llnited  States  for  the  district  of  Louisiana. 

The  suggestion  for  the  prohibition  stated  the  following  as 
fEtcts  in  the  case : 

First.  That  Daniel  T.  Walden,  of  the  city  of  New  Orleans, 
on  the  2Tth  July,  1839,  and  on  the  17th  day  of  August,  1839, 
executed  two  several  mortgages  to  the  City  Bank  of  New 
Orleans,  on  a  certain  plantation,  and  on  lots  of  land  in  said 
state,  to  secure  payment  of  f  200,000  borrowed  of  said  bank ; 
which  mortgages  were  duly  recorded,  and  in  all  respects  good 

Scotland.  Wharton  v.  Mayt  6  Yes.,  and  the  courts  of  one  state,  in  a 
71;  Campbell  r,  Houlditch^  referred  to  proper  case,  will  enjoin  a  citizen  of 
in  8  Myl.  A  E.,  106:  or  from  proceed-  that  state  from  proceeding  in  the 
ing  in  the  courts  of  Ireland  on  a  bill  courts  of  another  state.  I)ehon  v. 
of  exchange.  PortarHngUmy.  SottUn/,  Faster,  4  Allen  (Mass.),  545;  Bank  cf 
8  MyL  A  &.,  104;  Beauchamp  t.  Mar-  BeUotos  Falls  y.  Butland,  26  Yt.,  470; 
quis  cf  HunUeif,  Jac.,  546;  so  where  Haye  y.  Ward,  4  Johns.  (N.  Y.),  Ch., 
suit  was  first  begun  in  Ireland,  the  123;  Vail  v.  Knapp,  29  Barb.  (N.  Y.), 
plaintiff  was  enjoined  from  proceeding  200;  Keyser  y.  Bice,  47  Hd.,  208; 
hi  a  second  suit  for  the  same  subject-  Vermont  Ac,  B,  B,  Co,  y.  Vermont 
matter,  brought  in  Encland.  PameU  Central  B.  B.  Co,,  46  Yt.,  702;  Snook 
y.  PameU,  7  Ir.  Ch.,  322;  or  that  the  y.  Snetzer,  25  Ohio  St.,  516;  Mead  y. 
proceedings  can  be  more  expeditiously  Merritt,  2  Paige  (N.  Y. ),  402;  Mitchell 
settled  in  the  court  of  the  ootmtry  y.  Bunch,  2  lo.,  606;  Great  Falls  dc. 
muting  the  injunction.  Bunbury  v,  y.  Worster,  23  N.  H.,  470;  Contra  Wilr 
Bunfywry,  1  Beay.,  818;  affirmed,  8  Ziomsy.  Ayrault,Z\  Barb.  (N.  Y.), 
Jur.,  648;  Beckford  y.  Kemble,  1  Sim.  864 ;  Burgess  v.  Smith,  2  Barb.  (N.  Y. ), 
A  S.,  7;  or  where  the  parties  haye  pro-  Ch.,  276;  Carroll  y.  Farmers^  <£c. 
ceeded  as  f ar  as  a  decree,  proceedings  Bank,  Harr.  (Mich.),  107.  But  usu- 
in  a  fore^  country  haye  been  en-  ally  not  to  restrain  proceedings  touch- 
joined,  wedderbumv,  Wedderbum,  ing  land  in  a  foreign  jurudiction. 
2  Beay.,  208;  or  to  restrain  foreclosure  Harris  y.  Pullman,M  III.,  20;  Moor 
proceedings  where  a  bill  to  redeem  is  y.  Anjglo-Italian  Bank,  10  Ch.  D., 
pending.  Beckford  y.  KemJble,  supra,  681 ;  PenneU  y.  Bay,  3  De  O.  M.  A  G., 
See  also  Canon  v,  Maelearen,  5  H.  L.  126;  Ostell  y.  Le  Page,  2  Id.,  802. 
Caflu,  416;  Harrison  y.  Gurney,  2  J.  *  As  to  object  of  bankrupt  law,  see 
*  W.,  568;  Bowles  V,  Orr,  1  Younge  Mitchell  y.  Great  Works  Milling  Ac. 
A  C,  464:  Oranstoun  y.  Johnston,  3  Co.,  2  Story,  648. 
Yes.,  182  (dottbUne).  ^See  AUen  y.  Thompson,  10  Fed. 
The  clear  weight  of  authority  in  Rep.,  123;  In  re  Hamlin,  8  Biss.,  120. 
America  is  with  the  English  cases; 
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and  valid,  and  created  a  good,  legal,  and  equitable  lien  on  the 
property  mortgaged  for  payment  of  said  debt.  That,  on  or 
about  20th  October,  1840,  Walden  instituted  suit  in  the  state 
District  Court,  to  set  aside  said  mortgages,  for  the  same  causes, 
substantially,  as  William  Christy  (Walden's  subsequent  as- 
signee in  bankruptcy)  has  presented  by  his  petition  and 
amended  petition  in  the  District  Court  of  the  United  States 
at  New  Orleans,  exercising  summary  jurisdiction  in  bank- 
ruptcy,  to  set  aside  the  same  mortgages,  as  per  certified 
copy  of  the  proceedings  in  the  District  Court  of  the  United 
States  herewith  annexed;  and  the  state  court,  on  appeal, 
decided  finally  against  Walden's  complaint,  and  sustained  the 
mortgages. 

Second.  That,  afterward,  the  bank  proceeded  to  foreclose  its 
mortgages  in  the  state  court ;  and  thereupon,  on  17th  May, 
1842,  an  order  of  seizure  and  sale  was  made,  and  an  actual 
seizure  of  the  property  executed  on  19th  May,  1842. 

Third.  That,  on  18th  June,  1842,  the  said  Walden  filed  his 
petition  for  the  benefit  of  the  bankrupt  act,  in  the  District 
Court  of  the  United  States  at  New  Orleans,  and  on  the  18th 
July,  1842,  said  court  decreed  him  to  be  a  bankrupt. 

Fourth.  That,  after  Walden  filed  his  petition,  and  before 
decreed  a  bankrupt,  viz.,  on  27th  June,  1842,  he  applied  to  the 
said  District  Court  of  the  United  States  for  its  injunction  to 
stay  the  sale  ordered  in  the  state  court  of  the  mortgaged 
*2d41  P^^™^^^^ »  setting  forth,  as  grounds  therefor,  the  same 
^  facts,  substantially,  as  subsequently  again  *set  forth  by 
Christy,  his  assignee,  in  his  petitions  aforesaid.  After  fuU 
hearing  of  said  bill,  the  court  refused  the  injunction ;  and 
thereiJter  the  premises  seized  were  duly  sold,  with  every 
legal  requisite  and  formality,  in  execution  of  the  previous 
orders  of  the  state  court,  and  the  City  Bank  became  the 
purchasers. 

Fifth.  That  the  said  bank  has,  in  no  wise,  presented  or 
proved  its  claim  against  Walden,  in  the  bankrupt  court,  but 
pursued  the  said  mortgage  claim  adversely  in  the  state  court, 
relying  on  its  lien  by  the  state  law,  and  the  proviso  in  the 
bankrupt  act,  saving  such  lien  from  its  operation. 

Sixth.  That  the  matter  in  dispute  exceeds  two  thousand 
dollars  in  value. 

Seventh.  That  the  said  Christy,  assignee^  &c.,  knowing  all 
the  premises,  but  contriving  to  impair  the  lien  of  the  bank  by 
the  mortgages  aforesaid,  contrary  to  the  saving  clause  of  the 
bankrupt  act,  is  endeavoring,  by  his  petition  and  supplemented 
petition,  to  subject  all  the  previous  proceedings  of  the  state 
court  upon  the  mortgages  to  review  and  revision  in  the  District 
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Court  of  the  United  States,  by  its  summary  process  in  bank- 
ruptcy. And  the  said  Christy  and  Walden,  and  the  Hon. 
Thedore  H.  McCaleb,  judge  of  the  said  District  Court  of  the 
United  States,  have  wrongfully  and  vexatiously  forced  the 
said  bank  to  appear  in  said  court,  upon  its  summary  process, 
to  answer  said  Christy's  petition.  And  though  the  bank  has 
objected,  by  plea,  to  the  summary  jurisdiction  of  the  court 
over  the  matters  aforesaid,  yet  the  court  adheres — hath  over- 
ruled the  plea — ^and  persists,  by  its  summary  process,  to  pro- 
ceed with  the  cause,  to  the  embarrassment  of  the  bank,  and 
to  the  deprivation  of  all  redress  by  appeal. 

In  addition  to  the  foreming  statement  filed  by  the  counsel 
in  support  of  the  motion  for  a  prohibition,  it  may  be  proper  to 
state  that. 

On  the  8th  of  October,  1842,  Chrisly  filed  the  petition  men- 
tioned in  the  seventh  proposition  just  quoted.  It  recited  that 
Walden,  the  bankrupt,  was,  at  the  time  of  filing  his  schedule 
and  surrender,  the  owner  of  a  large  amount  of  real  estate ; 
that  the  bank  claimed  to  have  a  mortgage  upon  it ;  that  the 
bank  caused  it  to  be  sold  and  possession  delivered ;  that  the 
sale  was  void,  because  the  application  of  Walden  operates  as  a 
stay  of  proceeding ;  that  the  property  was  offered  for  sale  in 
block,  though  composed  of  twenty  oifferent  stores  or  build- 
ings, and  for  cash ;  that  the  mortgage  debt  was  not  justly  due, 
but  void  on  account  of  usury ;  and  prayed  that  the  sale  might 
be  declared  void,  or  if  adjudged  valid,  that  the  amount  thereof 
should  be  paid  over  to  the  petitioner,  to  be  distributed  accord- 
ing to  law. 

On  the  81st  of  October,  1842,  the  bank  filed  a  plea  to  the 
jurisdiction  of  the  court,  with  other  matters  in  defence. 

On  the  17th  of  February,  1848,  the  questions  raised  by  the 
answer  of  the  bank  were  adjourned  to  the  Circuit  Court  of  the 
United  States.  r*2Qi^ 

♦At  April  term,  1848,  the  Circuit  Court  returned  the  •- 
following  answers : — 

^^  In  answer  to  the  questions  adjourned  into  this  court  by 
the  District  Court  for  the  said  district,  it  is  ordered  that  the 
following  answers  be  certified  to  the  District  Court  in  bank- 
ruptcy, as  the  opinion  of  the  court  thereupon : 

^*  First.  That  the  said  District  Court  has,  under  the  statute 
of  bankruptcy,  full  and  ample  jurisdiction  of  all  questions 
arising  under  the  petition  of  William  Christy,  assignee  of 
Walden,  to  try,  aajudge,  decree,  and  determine  the  same 
between  the  parties  thereto. 

^^  Secondly.  That  the  sale  made  of  the  mortgaged  property, 
under  the  seizure  and  sale  ordered  by  the  District  Court  of 
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the  state  of  Louisiana,  is  void,  and  that  the  District  Court  of 
the  United  States  should  by  its  decree  declare  it  void  in  the 
suit;  and  that  said  last-mentioned  court  has  full  power  and 
authority  to  try  and  determine  the  validity  of  said  mortgages, 
and  if  proved  upon  the  trial  void  according  to  the  laws  of 
Louisiana,  to  make  a  decree  accordingly,  and  order  a  sale  of 
the  property  therein  contained  for  the  benefit  of  the  several 
creditors  of  the  bankrupt ;  but  if  upon  proof  said  mortgages 
shall  be  sustained  and  aidjudged  valid,  a  decree  should  be  ren- 
dered in  favor  of  the  mortgagees,  condemning  to  sale  all  their 
interests,  rights,  all  title  therein,  and  all  the  interest,  right,  and 
title  of  the  bankrupt  and  all  the  general  creditors,  in  the 
hands  of  the  assignee,  and  the  rights  and  title  of  the  assignee 
also ;  and  by  the  order  of  sale  the  marshal  be  directed  to  pay 
over  to  the  mortgagees,  after  deducting  the  per  cent,  for  his 
commissions  and  aU  the  legal  costs  of  the  suit,  the  amount  of 
their  claim,  if  the  proceeds  of  the  sale  amount  to  so  much, 
and  the  balance,  if  any,  to  pay  over  to  the  assignee ;  and  that 
by  such  decree  the  assignee  be  ordered  to  make  proper  title 
and  conveyance  to  the  purchaser  or  purchasers,  upon  the  full 
payment  of  the  purchase  money  and  a  reasonable  compensa- 
tion to  the  assignee  for  making  such  conveyance,  to  be 
determined  and  settled  by  the  judge  of  the  District  Court, 
should  the  purchaser  or  purchasers  and  the  assignee  disagree 
as  to  the  amount. 

"  Tliirdly.  The  second  and  alternative  prayer  in  the  petition 
of  the  assignee,  asking  the  payment  to  him  of  the  whole 
amount  of  the  proceeds  of  the  former  sale  of  the  mortgaged 
property,  being  inconsistent  with  the  opinion  of  the  court  in 
the  second  point,  will  therefore  be  disregarded  on  the  trial  by 
the  District  Court.  J.  McKinlby, 

"  As0ocUte  Jnstioe  of  the  Supreme  Court  U.  S." 

Afterwards,  in  1848,  an  amended  petition  was  filed  by 
Christy,  alleging,  amongst  other  things,  that  the  bank  claimed 
to  be  a  creditor  of  Walden,  and  "  in  that  capacitj*  had  become 
a  party  to  the  said  proceedings  in  bankruptcy,"  &c.,  &c. 
*2961  ^^  December,  1843,  the  bank  prayea  oyer  of  the  time, 
J  place,  *manner,  and  form,  where,  how  and  when  it 
became  a  partv  to  the  proceedings  in  bankruptcy. 

The  court  having  granted  the  prayer  for  oyer,  Christy,  on 
the  28d  of  January,  1844,  filed  the  following  : 

"  That  the  said  City  Bank  became  parties  to  the  proceedings 
in  bankruptcy  of  the  said  Walden,  nrst,  by  the  operation  of 
law,  they  being  at  the  time  of  his  bankruptcy  mortgage  credi- 
tors of  the  said  Walden,  and  placed  upon  bi«  schedule  as 
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such ;  second,  by  their  own  act,  having  filed  a  petition  in  this 
honorable  court  on  the  5th  September,  1842,  praying  that  the 
demand  of  the  assignee  for  the  postponement  of  the  sale 
of  certain  properties  be  disregarded,  that  their  privileges  be 
recognised,  and  that  said  properties  be  sold  under  an  order  of 
this  court  for  cash ;  third,  that  an  attempt  was  made  by  the 
said  bank  to  withdraw  said  petition  and  prayer  of  6th  Septem- 
ber, 1842,  but  a  discontinuance  of  the  same  was  opposed  by 
M.  W.  Hoffman  and  L.  C.  Duncan,  creditors  of  said  bankrupt, 
and  parties  interested,  by  reason  of  which  said  opposition  the 
legal  effects  of  said  application,  made  by  the  City  Bank  as 
aforesaid,  to  this  honorable  court  remain  in  full  force. 

**  In  consideration  of  all  which  and  the  docume'nts  herewith 
filed,  your  petitioner  prays,  that  said  City  Bank  be  compelled 
to  answer  to  the  merits  of  the  original  and  supplemental 
petition  in  this  case  filed,  without  furtiier  delay." 

On  the  10th  of  February,  1844,  the  bank  filed  its  answer, 
denying  that  it  had  ever  proved  its  debt,  or  otherwise  sub- 

Scted  itself  in  any  manner  to  the  summary  jurisdiction  of  the 
istrict  Court  sitting  as  a  court  of  bankruptcy ;  but  on  the 
contrary,  that  it  had  prosecuted  its  remedy  in  the  state  courts 
of  Louisiana,  and  adding  the  following : 

**  And  so  these  respondents  and  defendants  say  and  insist, 
that  this  honorable  court,  sitting  as  a  bankrupt  court,  and 
holding  summary  jurisdiction  in  matters  of  bankruptcy  under 
and  by  virtue  oi  said  act,  ought  not  to  have  and  to  take  cog* 
nisance  of  the  several  matters  and,  things  in  the  said  petition 
and  supplemental  petition  contained :  forasmuch  as  all  juris- 
diction over  the  same  is  by  law  vested  in  and  does  of  right 
belong  to  the  Circuit  Court  of  the  United  States  for  the  east- 
em  district  of  Louisiana,  holding  jurisdiction  in  equity,  and 
proceeding  according  to  the  principles  and  forms  of  courts  of 
chancery  as  prescribed  by  law  and  by  rules  and  orders  of  the 
Supreme  Court  of  the  United  States,  or  to  the  District  Court 
of  the  United  States  for  the  said  district,  proceeding  in  the 
same  manner,  and  vested  with  concurrent  jurisdiction  over  all 
suits  at  law  or  in  equity  which  may  be  brought  by  the  assignee 
of  any  bankrupt  against  any  person  claiming  an  adverse 
interest ;  which  said  courts  are  competent  to  entertain  the  suit 
of  the  petitioner  and  grant  him  the  relief  of  prayer  for,  if  by 
law  he  is  entitled  to  the  same,  and  not  this  court ;  and  foras- 
much as  this  honorable  court,  sitting  as  a  bankrupt  court,  and 
deciding  in  a  summary  manner  in  matters  of  bank-  r«oQ7 
ruptcy,  is  wholly  *without  jurisdiction  in  the  premises,  '• 
'  these  respondents  and  defendants  submit  to  tne  judgment  of 
this  honorable  court,  whether  they  shall  be  held  to  make  any 
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farther  or  other  answer  to  the  seyeral  matters  and  things  in 
the  said  petition  and  suplemental  petition  contained,  and  pray 
to  be  hence  dismissed,  with  their  reasonable  costs,  &c.'' 

An  agreement  of  counsel  was  filed  in  the  court  below  rela- 
tive to  me  petition  of  the  bank  and  its  discontinuance  spoken 
of  in  the  oyer  of  Christy,  as  above  set  forth*  The  agreement 
stated  that  the  discontinuance  was  ordered  in  open  court 
by  the  counsel  of  the  bank,  and  the  proceedings  of  the  court 
showed  that  a  rule  to  show  cause  why  the  discontinuance 
should  not  be  set  aside  was  dismissed. 

This  was  the  position  of  the  case  in  the  court  below. 

The  motion  for  a  prohibition  was  sustained  by  Wilde  and 
Hendertany  and  opposed  by  Crittenden.  The  reporter  has  no 
notes  of  the  arguments  of  Senderean  and  Crittenden^  and  from 
that  of  Wilde  only  extracts  can  be  given. 

Wilde  referred  to  the  seven  fEtcts  stated  in  the  beginning  of 
this  report,  and  then  said,  the  questions  of  law  insisted  on  by 
the  suggestion  are, 

1.  TJmBtt  the  Bankrupt  Act  contemplates  two  kinds  of  juris- 
diction :  one  over  parties  claiming  under  the  bankruptcy,  the 
other  over  parties  claiming  adversely  to  it;  the  one  summary, 
the  other  formal;  the  one  exclusive  in  the  District  Court  exer- 
cising summary  jurisdiction  in  matters  of  bankruptcy,  without 
appeal,  as  defined  by  section  6th;  the  other  a  concurrent 
junsdiction  in  both  District  and  Circuit  Courts  for  or  against 
parties  claiming  an  adverse  interest,  according  to  the  pro- 
visions of  section  8th,  which  is  not  summary,  but  formal,  to  be 
exercised  according  to  the  rules  and  forms  of  chancery  or 
common  law,  aud  subject  to  review  in  this  court  by  appeal  or 
writ  of  error  under  the  general  provisions  of  the  laws  nereto- 
fore  passed  regulatii^  writs  of  error  and  appeals. 

2.  That  the  rules  of  said  bankrupt  court  regulating  its  sum- 
mary process,  in  pursuance  of  which  this  proceeding  by 
Christy  is  assumed  to  be  instituted  and  entertained,  are  in 
violation  of  the  Bankrupt  Act — ^which  rules  are  herewith 
exhibited. 

The  reasons  why  this  court  should  interpose  to  restrain  the 
District  Court  from  further  proceedings  in  the  matter  are 
two: 

1.  Because  said  court,  proceeding  summarily  on  petitioUf  as 
in  a  matter  of  bankruptcy,  has  no  uiwful  cognisance  and  jurift* 
diction  of  the  matter. 

2.  Because  bv  permitting  said  court  so  to  proceed  and 
decide,  (from  whicli  decision  no  appeal  would  lie,)  would  bf 
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to  permit  said  district  and  inferior  court  to  impair  the  legiti- 
mate powers  of  this  *court  in  its  appellate  jurisdiction,  and 
to  deprive  the  bank  of  its  right  to  invoke  the  supervisory 
powers  of  this  court  by  appeal* 

After  stating  the  general  principles  on  which  prohibitions 
issue,  which  were  cases  where  an  ftPP^Al  does  not  lie,  and  cit- 
ing a  number  of  authorities,  Mr.  WUde  continued — 

For  the  present,  then,  we  are  to  consider  whether  the  Dis- 
trict Court,  sitting  as  a  bankrupt  court  of  exclusive  and  sum- 
mary jurisdiction  of  all  matters  arising  under  the  bankruptcy, 
and  deciding  without  appeal,  has  rightful  and  lawful  cogni- 
sance of  the  matters  it  is  proceeding  to  investigate  and  adjudi- 
cate upon  in  this  case. 

Here  are  lawful  mortgages,  made  and  recorded  according  to 
the  laws  of  Louisiana,  baring  date  three  years  before  peti- 
tion of  the  mortgagor  to  be  declared  a  voluntary  bankrupt. 

Here  is  a  mortgagee  who  has  not  proved  his  debt  under  the 
bankruptcy,  but  has  rested  on  this  state  lien ;  prosecuting  that 
lien  to  judgment  of  foreclosure  upon  his  said  mortgages  in  the 
state  court,  before  the  petition  in  bankruptcy. 

Here  is  an  order  of  seizure  and  sale,  and  an  actual  levy  on 
the  mortgaged  premises  by  the  sheriff  one  month  before  the 
petition  of  the  mortgagor  for  the  benefit  of  the  Bankrupt  Act. 

Under  this  levy  or  seizure  the  mortgagee  proceeded  to  sell 
the  mortgaged  premises,  after  appraisment,  advertisement,  and 
all  other  legal  pre-requisites,  in  several  distinct  lots,  according 
to  their  separate  enumeration  in  the  mortgages  and  appraise- 
ment, and  in  as  minute  divisions  as  the  nature  of  the  property 
would  admit  or  the  law  allow. 

And  the  substantial  question  before  this  court  is,  whether  he 
who  has  never  proved  his  debt,  never  came  in  under  the  bank- 
niptcy,  can  be  dragged  into  the  District  Court,  sitting  as  a 
banbupt  court,  and  ezercisinsp  summary  jurisdiction,  without 
appeal ;  his  writ  of  seizure  and  sale  annulled,  the  judgment  of 
the  state  court  vacated,  the  sale  set  aside,  and  his  mortgages 
declared  null  and  void,  though  the  Supreme  Court  of  the  state 
have  declared  them  good  and  valid. 

The  mere  statement  of  such  a  question  would  seem  to  be 
enough  to  decide  it ;  but  its  veiy  simplicity  leads  to  the  suspi- 
cion of  error,  and  therefore  we  will  verify  it  step  by  step. 

First  then,  the  proceedings  in  bankruptcy,  of  which  we  pro- 
duce an  authenticated  copy,  and  the  clerk's  certificate,  show 
exclusively  that  the  City  Bank  has  never  proved  its  debt 
against  Walden.  See  transcript  of  the  petition,  schedule,  &c., 
in  bankruptcy— clerk's  certificate,  last  page. 

We  hold  it  to  be  clear  law,  that  a  paxty  holding  a  mortgage 
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cannot  be  compelled  to  prove  his  debt^  or  come  in  under  the 
commission ;  and  we  hold  that  unless  he  does  so,  the  District 
Court,  exercising  the  powers  of  a  bankrupt  court,  and  pro- 
ceeding summarily  without  appeal,  has  no  jurisdiction  over 
him. 

*2QQ1       **^^  ^  creditor  has  a  security  or  lien,  he  is  not  eom- 
-'  pellable  to  *come  in  under  the  commission;  he  may 
elect  to  stand  out,  and  rely  on  his  security  or  lien. 

**  But  if  he  does  prove,  he  relinquishes  his  security  for  the 
benefit  of  all."    Cullen  on  Bankruptcy,  146, 149. 

If  this  be  the  case  in  England,  a  fortiori^  it  is  so  under  our 
late  bankrupt  act,  which  contains  a  clause  saving  state  liens. 
Section  2,  p.  16,  Bankrupt  Act : — 

^*  Nothing  in  this  act  contained  shall  be  construed  to  annul, 
destroy,  or  impair  any  liens,  mortgages,  or  other  securities  or 
properties,  real  or  personal,  which  may  be  valid  by  the  laws  of 
the  states  respectively." 

In  the  decisions  under  this  law,  although  there  has  been  a 
diveisity  of  opinion  as  to  what  constituted  a  lien,  there  has 
been  none  that  a  mortgage  was  one. 

There  has  been  no  diversity  of  opinion  on  the  point  whether 
a  mortgaged  creditor  could  be  compelled  to  prove  or  not. 

There  has  been  some  difference  of  opinion  how,  and  in  what 
court,  and  by  what  process  or  form  of  proceeding,  the  state 
lien  is  to  be  saved ;  but  all  agree  that  saved  it  must  be. 

On  the  score  of  authority,  it  cannot  be  expected  we  should 
do  more  than  produce  the  decisions  of  circuit  or  district  judges. 
These  questions  have  not  yet  been  adjudicated  in  this  court. 

We  rely  on  the  following  cases,  decided  by  judges  of  this 
court  on  their  circuits,  or  by  district  judges,  respectable  for 
learning  and  ability. 

The  decision  of  Mr.  Justice  Baldwin  in  the  matter  of  Kerlin^ 
a  bankrupt,  reported  in  the  United  States  Grazette,  of  Phila- 
delphia, of  26th  October,  1843. 

The  decision  of  Mr.  Justice  Story,  in  the  case  of  Mitchell^ 
a99ignee  of  Roper  v.  Wimlote  and  others^  in  the  Circuit  Court 
of  Maine,  reported  in  the  Law  Reporter  of  Boston,  for  Decem- 
ber, 1848,  pp.  847,  360. 

Mr.  Justice  McLean's  decision  in  the  case  of  N.  O.  McLean^ 
assiffnee  in  bankruptcy  v.  2%«  Lafayette  Bank^  J.  S.  Bnekmg- 
ham  and  others,  to  be  found  in  the  Western  Law  Journal  for 
October,  1848,  n.  16. 

Mr.  Justice  McLean's  decision  in  the  case  of  N.  O.  McLean, 
aeeignee,  v.  James  F.  Meline ;  Western  Law  Journal  for  Novem- 
ber, 1843,  p.  61. 

Mr.  Justice  Story's  decision  in  the  case  of  Maggridge,  14; 
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857 ;  in  Hx  parte  Cook,  Id.,  444 ;  Ex  pairU  NewhaU,  Id.,  808  ; 
in  ^Dwtton  v.  Freenum^  Id.»  462. 

Mr.  Justice  Thompson's  decision  in  Himgktan  v.  MtstU^  Id., 
d06. 

Judge  Prentiss's  (of  Vermont)  opinion  in  Hx  parte  Spear^ 
Id.,  899 ;  and  JSx  parte  Cometock^  la.,  165.  r*SOO 

*Judge  Conkling's  (of  New  York)  opinion  in  Ex  *- 
parte  AUen^  Id.,  56c. 

Judge  Monroe's  (of  Kentucky)  opinion  in  Nile's  Register, 
5th  November,  1842 ;  and  those  of  Irwin,  Randall,  and  Oil- 
i  hrist.  Id. 

These  cases,  it  is  humbly  submitted,  establish  the  doctrine 
for  which  the  defendants  contend,  namely :  that  the  state  Hen 
in  this  case  was  properly  and  rightfully  enforced  under  the 
state  law  and  process.  Penn.  Law  Journal  for  November, 
1842,  p.  802,  Mc  parte  Dudley^  Judge  Randall  and  tiie  late 
Judge  Baldwin's  decisions ;  Peim.  Law  Journal,  April,  1844, 

6246,  Large  v.  Boaler,  District  Court  of  Philadelphia ;  Law 
eporter  for  October,  1844,  p.  281,  Judge  Conkling's  decision 
on  Briggey.  Stephens  (proving  surrenders  lien) ;  Western  Law 
Journal,  April,  1844,  Judge  McLean's  decision  in  McLean  v. 
Hockey^  p.  802 ;  Law  Reporter,  July,  1844,  Mr.  Justice  Story's 
decision  in  Bellows  and  Peck^  United  States  Circuit  Court  of 
New  Hampshire,  pp.  125,  127;  Law  Reporter,  June,  1844, 
Superior  Court  of  New  Hampshire,  JKitteridge  v.  Warren^  p. 
87 ;  Penn.  Law  Journal,  October  15th,  1842,  p.  223,  Judge 
Randall's  decision  (distress) ;  Penn.  Law  Journal,  October  15, 
1842,  p.  245,  Judge  Randall  (proof  withdrawn) ;  Ex  parte 
Lqfelejff  Report  of  Kitteridge  &  Emerson,  Sup.  Court,  New 
Hami^bire. 

The  decision  of  Judge  Gilchrist  in  the  case  of  McDawatTs 
aseignee  v.  PUnUers*  and  Meckanice*  Bank^  of  which  an  authen- 
ticated copy  is  produced. 

But  this  court  veiy  properly  holds  itself  entirely  uncommit- 
ted by  Circuit  Court  decisions.  They  are  merely  eases  at  niei 
prius^  and  the  matters  there  determined  are  sfi  open  to  discus- 
sion as  ever. 

(Mr.  Wilde  then  went  on  to  are^e  that  a  mortgaged  creditor 
could  not  be  compelled  to  prove  his  debt,  and  tibat  if  be  did  so, 
he  would  only  come  in  for  a  share  of  the  assets  pro  rata;  and 
then  investigated  the  jurisdiction  of  the  District  and  Circuit 
Courts  in  bankruptcy,  and  the  revisory  powers  of  this  court 
by  appeal  or  prohibition,  as  follows :) 

In  considering  the  authority  of  the  Distriet  Court  exercising 
summary  jurisdiction  in  cases  of  bankraptoy,  it  will  be  moet 
oonvenieAt  and  perspicuous  to  exaauAe — 
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First.  Its  exolusive  jurisdiction. 

Secondly.  Its  jurisdiction  concurrently  with  the  Circuit 
Court. 

Its  exclusive  jurisdiction  is  granted  by  the  6th  section,  which 
is  as  follows : 

(Mr.  Wilde  here  quoted  it  at  length.) 

To  obtain  a  distinct  idea  of  the  extent  and  boundaries  of 
the  jurisdiction  thus  granted,  it  is  requisite  to  examine  them 
under  three  different  aspects : 

First.  As  to  the  persons  over  whom — ^that  is,  for  or  against 
♦aon  ^^^°^ — jurisdiction  is  given. 

-J      *Secondly.  As  to  the  objects,  rights,  or  claims,  sub- 
jected to  such  jurisdiction. 

Thirdly.  As  to  the  modes  and  forms  of  proceeding. 

A  careful  analysis  of  this  section  will  show — 

First,  as  to  persons : 

That  the  jurisdiction  granted  extends — 

To  the  bankrupt ; 

To  the  creditors  claiming  any  debt  under  the  bankruptcy ; 

To  the  assignee,  whether  in  office  or  removed. 

These  parties  and  each  of  them  are  authorised  to  sue  each 
other  in  the  District  Court,  and  to  litigate  their  respective 
claims  or  pretensions  there.  But  the  court  will  remark,  there 
is  no  jurisdiction  whatever  granted  by  this  section,  so  far  as 
persons  are  concerned,  to  a  creditor  who  does  not  claim  under 
the   bankruptcy.     No  jurisdiction  over    such    a  creditor   is 

f  ranted:  none  is  given  for  him  or  against  him.  This  distinction 
as  always  been  recognized  by  the  courts  of  the  United  States 
wherever  the  point  has  been  brought  to  their  attention. 
BriggB  v.  Stephens^  Law  Rep.,  Oct.  1844,  p.  282,  per  Conkling, 
J. ;  Ex  parte  Dudley^  Penn.  Law  Journal,  Nov.  19,  1842,  pp. 
820,  321,  per  Justice  Baldwin ;  Assignee  of  McDowaU  v.  Plant- 
ers^ and  Mechanics^  Bank^  per  Judge  Gilchrist. 

Secondly.  As  to  objects,  rights,  claims,  and  controversies, 
subjected  to  the  summary  jurisdiction  of  the  District  Court 
sitting  in  bankruptcy. 

The  jurisdiction  granted  by  this  section  extends — 

To  all  controversies  between  the  bankrupt  and  any  creditor 
claiming  any  debt  or  demand  under  the  bankruptcy ; 

To  aU  controversies  between  such  creditor  and  the  assignee 
of  the  estate ; 

To  all  controversies  between  the  assignee  and  the  bankrupt ; 
and — 

To  all  acts,  matters,  and  things,  to  be  done  under  and  by 
virtue  of  the  bdnkruptcyi 

But  your  honors  will  obs^Ve,  that  under  this  sectioD,  so  tax 
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as  objects,  rights,  olaims,  or  controversies  are  concerned,  no 
jurisdiction  is  granted  in  controversies  between  the  assignee 
and  a  creditor  not  claiming  under  the  bankruptcy,  but  claim- 
ing adversely  to  it. 

No  jurisdiction  is  granted  in  controversies  between  such  a 
creditor  and  other  creditors  claiming  under  the  bankruptcy. 

None  in  cases  between  a  creditor  claiming  adversely  to  the 
bankruptcy  and  the  bankrupt  himself* 

None  where  the  acts,  matters,  and  things  are  not  done,  or  be 
done  under  and  in  virtue  of  the  bankruptcy,  but  before  it, 
independent  of  it,  and  adverselv  to  it. 

So  far,  then,  as  the  objects  of  the  District  Court's  summary 
jurisdiction  in  bankruptcy  are  concerned,  no  such  jurisdiction 
is  granted  by  this  section  over  the  rights  or  demands  of  a 
creditor  who  claims  adversely  to  the  bankruptcy,  and  not 
under  it. 

*rn  relation  to  such  a  creditor,  so  claiming  such  r«oAo 
rights,  he  is  not  authorized  to  sue  in  that  court  either  ^ 
the  assignee  or  the  bankrupt,  or  the  creditors  claiming  under 
the  baimruptcy;  neither,  in  regard  to  such  a  creditor  and 
sucb  rights,  is  the  assignee  or  the  bankrupt,  or  the  other  cred- 
itors claiming  under  the  bankruptcy,  empowered  to  sue  him 
there. 

Thirdly.  In  reference  to  the  modes  and  forms  of  proceeding, 
it  is  indisputable  that  in  the  District  Court,  sitting  as  a  bank- 
rupt court,  and  holding  jurisdiction  in  bankruptcy  under  the 
6th  and  7th  sections,  the  proceedings  are  siunmary,  and  in 
general  without  appeal. 

But  however  clearly  it  may  appear  that  by  the  letter  of  the 
6th  section  no  such  jurisdiction  is  granted  for,  against,  or  over 
a  creditor  claiming  adversely  to  the  bankruptcv,  it  may  be 
said  cognisance  of  such  claims  somewhere  is  inaispensable  to 
the  full  execution  of  a  uniform  system,  and  therefore,  ex  necM- 
ntcsUy  it  must  be  vested  in  some  court  of  the  United  States. 

He  who  objects  to  the  jurisdiction  of  a  court  (it  will  be 
said)  must  show  that  some  other  court  has  jurisdiction.  We 
assume  that  obligation  and  this  brings  us  to  a  like  analysis  of 
ty^e  8th  section. 

That  section  is  as  follows : 

*^  Sect.  8.  And  be  it  further  enacted.  That  the  Circuit  Court 
within  and  for  the  district  where  the  decree  of  bankruptcy  is 

?assed,  shall  have  concurrent  jurisdiction  with  the  District 
lourt  of  the  same  district  of  all  suits  at  law  and  in  equitv, 
which  may  and  shall  be  brought  by  any  assignee  of  the  bank- 
rupt against  any  person  or  persons  claiming  an  adverse 
interest,  or  by  such  person  against  such  assignee,  touching 
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any  property  or  rights  of  property  of  said  bankrupt  transfer* 
able  to,  or  vested  in,  such  assignee ;  and  no  suit  at  law  or  in 
equity  shall  in  any  case  be  maintainable  by  or  against  such 
assignee,  or  by  or  against  any  person  claiming  an  adverse 
interest,  touching  the  property  and  rights  of  propertjr  afore- 
said, in  any  court  whatsoever,  unless  the  same  shall  be  brought 
within  two  years  after  the  declaration  and  decree  of  bank- 
ruptcy, or  after  the  cause  of  suit  shall  first  have  accrued.'' 

With  respect  to  the  jurisdiction  granted  by  this  section,  the 
court  will  observe  it  is  concurrent  in  the  District  and  Circuit 
Courts.  But  as  some  complexity  and  confusion  are  likelv  to 
arise  in  considering  the  variety  of  jurisdictions  possessed  by 
the  same  tribunal,  though  sitting  on  different  sides,  and  pro- 
ceeding by  different  forms,  we  will  analyze  this  section  as  to 
the  jurisdiction  thereby  granted  to  the  Circuit  Courts,  with 
reference  to  the  persons  for  or  against  whom  it  is  granted,  the 
subject-matters  over  which  it  is  extended,  and  the  modes  and 
forms  of  proceeding  required  to  be  adopted. 

As  soon  as  we  shall  have  ascertained  what  the  jurisdiction  of 
the  Circuit  Court  is,  under  the  8th  section,  it  will  be  easy  to 
apply  it  to  the  District  Court,  for  as  the  two  courts  under  the 
*3031  ^^^  section  have  concurrent  jurisdiction,  it  follows  that 
^  whatever  jurisiUction  is  *granted  by  that  section  to  the 
one  is  granted  to  the  other.  When  the  Circuit  Court's  juris- 
diction under  it  is  known,  the  District  Court's  jurisdiction 
under  it  is  known  to  be  the  same,  and  we  thus  arrive  at  a 
clear  and  precise  conception  of  the  two  district  jurisdictions, 
which  we  allege  exist  in  the  District  Court,  namely : 

1.  Its  summary  jurisdiction  as  to  parties  claiming  under  the 
bankruptcy. 

2.  Its  jurisdiction  as  a  court  of  law  and  equity,  for  or 
against  parties  claiming  adversely  to  the  bankruptcy ;  a  juris- 
diction not  summary,  out  to  be  exercised  according  to  the 
usual  modes  and  forms  of  courts  of  chancery  or  common  law, 
according  as  the  nature  of  the  case  made,  or  the  relief  sought, 
belongs  to  the  one  or  the  other  forum. 

Let  us  examine,  then,  the  jurisdiction  granted  by  the  8th 
section  to  the  Circuit  Court. 

1.  It  extends  to  all  suits  of  law  or  in  equity  brought  by  an 
assignee  against  any  person  claiming  an  adverse  interest. 

2.  To  all  suits  at  law  or  in  equity  by  such  person,  against 
such  assignee,  touching  any  property  or  rights  of  the  oank- 
rupt. 

Thus  we  see  that  the  very  jurisdiction  over  persons  claim- 
ing an  adverse  interest  and  rights,  not  arising  under  the  bank- 
ruptcy, but  in  opposition  to  it,  which  the  6tli  seotiop  did  not 
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ffrant  to  the  District  Court  exercising  summary  jurisdiolion, 
has  been  granted  to  the  Circuit  Court  bj  the  8th  section,  as  a 
court  of  common  law  and  equity,  proceeding  according  to  its 
ordinary  jurisdiction  in  such  suite,  and  according  to  the  usual 
modes  and  forms  of  proceeding  in  chancery,  where  a  chancery 
remedy  is  sought,  and  of  common  law,  where  a  common  law 
remedy  is  adequate. 

The  District  Court,  then,  as  a  court  of  summary  jurisdic- 
tion, has  no  cognisance  of  cases  for  or  against  persons  claim* 
ing  an  adverse  interest,  but  the  Circuit  Court  has ;  and  the 
Circuit  Court,  as  to  such  cases,  proceeds  not  summarily,  but 
according  to  the  usual  modes  and  forms  of  courts  of  common 
law  or  chancery* 

Now  the  jurisdiction  granted  to  the  District  Court  by  the 
8th  section  is  concurrent  with  that  given  to  the  Circuit  Court 
by  the  8th  section — that  is  to  say,  it  is  neither  more  nor  less, 
but  precisely  the  same ;  to  be  exercised  over  the  same  parties, 
in  the  same  way,  and  by  the  same  rules  and  forms  of  proceed- 
ing; 

There  are  then  two  distinct  jurisdictions  given  to  the  Dis- 
trict Courts,  as  we  undertook  to  prove. 

The  one  a  summary  jurisdiction,  to  be  exercised  over  all 
claiming  under  the  bankruptcy,  and  this  jurisdiction  is  exclu- 
sive. The  other  a  formal  junsdiction,  coextensive  with  that 
given  to  the  Circuit  Court,  for  and  against  persons  claiming 
adversely  to  the  bankruptcy,  which  jurisdiction  is  not  sum- 
mary, but  to  be  exercised  according  to  the  usual  forms  of 
common  law  or  chancery. 

The  summary  jurisdiction  of  the  Bankrupt  Court  r«oo4 
may  be  admitted  *for  the  purposes  of  this  argument,  to  I- 
be  exclusive  and  without  appeal. 

But  the  jurisdiction  granted  to  the  Circuit  Court  over  per- 
sons claiming  an  adverse  interest,  is  not  summary,  but  is  the 
ordinary  jurisdiction  of  that  court  as  a  court  of  common  law 
and  chancery,  extended  over  a  new  class  of  cases,  and  a  new 
description  of  suitors,  it  is  true,  but  to  be  exercised  according 
to  lone-established  forms;  and  as  the  only  jurisdiction  pos- 
sessed by  the  District  Court  over  persons,  not  parties  to  the 
bankruptcy,  but  claiming  adversely  to  it,  is  precisely  the  same 
as  that  given  by  the  8th  section  to  the  Circuit  Court,  it  fol- 
lows that,  when  the  District  Court  takes  cognisance  of  that 
olass  of  cases,  its  jurisdiction  is  to  be  exercised  according  to 
the  usual  forms  of  chancery  and  common  law,  by  bUl  or  suit, 
precisely  as  the  Circuit  Court  would  exercise  it. 

The  Circuit  Court  in  such  cases  canuot  decide  summarily, 
and  as  the  jurisdiction  of  the  District  Court  is  the  same,  and 
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no  more,  as  to  that  desoription  of  persons  and  controversies, 
the  District  Court  cannot  decide  summarily. 

To  maintain  the  opposite  doctrine,  is  to  assert  that  a  con- 
current jurisdiction  may  be  different,  and  greater  in  the  one 
court  than  the  other,  and  that  the  formal  and  summary  juris- 
dictions of  a  court  may  be  adopted  and  intermingled  at  its 
pleasure.  It  is  indisputable,  and  conviction  results  from  a 
mere  inspection  of  the  proceedings,  that  William  Christy,  the 
assignee,  is  proceeding  in  the  District  Court,  sitting  in  bank- 
ruptcy, and  according  to  the  course  of  its  summary  jurisdic- 
tion as  a  bankrupt  court. 

The  petition  is  so  addressed,  [p.  7  of  the  printed  papers 
attached  to  the  suggestion*]  All  the  pleadings  and  orders  in 
the  cause  are  uniformly  so  entitled.  They  are  **in  the  United 
States  District  Court,  sitting  in  bankruptcy,"  pp.  7, 12, 14, 28, 
24,  25,  26,  27,  and  28. 

Now,  where  the  relief  sought  belongs  to  the  chancery  juris- 
diction, it  must  be  sought  in  Louisiana,  as  well  as  elsewhere, 
in  the  courts  of  the  United  States,  according  to  the  course 
and  forms  of  chancery  practice.  MeOtdlum  v.  Eager^  2 
How.,  68. 

The  proceeding  of  the  assignee  is  by  petition,  not  by  bill  in 
chancery. 

The  motive  of  his  so  proceeding  is  sufficiently  obvious.  If 
he  can  maintain  the  jurisdiction  of  the  District  Court,  exercis- 
ing summary  jurisdiction  in  bankruptcy,  he  cuts  off  all  appeal. 
He  has  succeeded  in  persuading  the  District  Court,  that  l^e 
case  comes  under  and  belongs  to  its  summary  cognisance.  A 
plea  to  the  jurisdiction  upon  the  very  ground  we  are  arguing, 
has  been  submitted  to  that  court  and  overruled.  Ftoe  the 
plea  to  the  jurisdiction,  pp.  26,  26,  of  the  printed  record  an- 
nexed to  the  suggestion  and  order  overruling  it,  p.  26« 
*8051  ^^  ^^^'  therefore,  it  is  manifest  that  William  Christy 
-J  the  assignee,  *is  proceeding  in  the  bankrupt  court, 
according  to  the  course  of  its  summa^  jurisdiction. 

The  plea  so  expressly  alleges,  pp.  25,  26. 

By  demurring  ore  tenus  to  the  plea,  which  he  is  held  to  have 
done,  by  praying  judgment  of  the  court  upon  it,  although  no 
formal  demurrer  is  aUowed  by  the  law  or  practice  of  £oui»^ 
iana,  he  admits  the  fact. 

And  the  court,  by  overruling  the  plea,  decide,  that  he  is 
proceeding  in  the  court  of  bankruptcy,  according  to  the  course 
of  its  summary  jurisdiction,  but  that  he  is  rightfully  and  law- 
fully proceeding  there. 

This  is  the  precise  point  we  have  attempte'l  to  disprove,  and 
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upon  which  we  seek  the  judgment  of  this  court,  in  the  form 
of  an  order  for  a  prohibition. 

Thus,  then,  we  think  we  have  sustained  the  .first  branch  of 
our  argument,  namely,  that  the  District  Court  of  the  United 
States  for  the  eastern  district  of  Louisiana  is  proceeding  in 
the  case  of  WiUiam  Christy,  assignee,  against  the  City  Bank  of 
New  Orleans,  vrithout  jurisdiction,  and  contrary  to  law,  and  in 
such  manner  as  to  deprive  the  City  Bank  of  an  important 
leml  right. 

This  view  is  sustained  by  the  decision  of  the  late  Mr.  Jus- 
tice Baldwin,  JSx  parte  Dudley,  P.  L.  J.,  Nov.  19, 1842,  p.  297; 
by  Briggs  v.  Stephens,  per  Conkling,  J.,  Law  Reporter,  Oct., 
1844,  p.  282. 

The  decision  of  Mr.  Justice  Baldwin,  in  the  matter  of  John 
Eerlin,  imported  for  the  United  States  Gazette,  26th  October, 
1848. 

The  dissenting  opinion  of  Judge  Bullard,  in  the  case  of 
The  State  v.  Mosaf^d,  p.  23,  of  the  Printed  Documents,  in 
which  it  is  understood  Chief  Justice  Martin  agrees,  althouo^h 
he  did  not  sit  in  the  cause;  and  the  dissenting  opinion  of  the 
same  judge  in  Bank^s  case,  p.  7  of  the  same  documents. 

Assuming,  therefore,  that  the  true  jurisdiction,  in  a  case 
like  the  present,  is  not  in  the  District  Court  proceeding  sum- 
marily by  petition  and  order,  but  in  the  United  States  Circuit 
Court  for  the  eastern  district  of  Louisiana  sitting  in  chancery, 
or  the  District  Court  of  that  district  having  concurrent  chan- 
ceiy  jurisdiction,  in  cases  for  or  against  a  creditor  claiming 
adversely,  under  and  by  virtue  of  the  8th  section  of  the  bank- 
rupt act,  in  which  suit  the  proceeding  must  be  by  bill  and 
answer,  according  to  the  usual  chancery  rules  and  forms. 

We  are  next  to  show  that  in  such  a  case  an  appeal  would  lie. 

(Mr.  Wilde  went  on  to  maintain  this  proposition,  citing 
manv  authorities.) 

We  regard  it,  then,  as  established,  that  from  the  summary 
jurisdiction  of  the  bankrupt  court  no  appeal  lies. 

Tliat  from  the  chanceiy  jurisdiction,  granted  by  the  8th 
section  concurrently  to  the  Circuit  and  District  Courts,  an 
appeal  does  lie. 

*That  the  summary  jurisdiction  does  not  extend  to  a  r«oAg 
party  claiming  adversely.  '- 

That  the  oSsincery  does. 

And  that  Christy,  in  resorting  to  the  summary  jurisdiction, 
does  so  because  he  has  an  evident  interest  to  deprive  the  bank 
of  jQie  right  of  appeal,  and  to  oust  this  court  of  its  ultimate 
appellate  jurisdiction. 

All  this  may  be  true,  and  yet  we  may  have  no  redress. 
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Let  US  now  inquire  if  this  court  be  competent  to  giant  us 
any  remedy,  and  whether  we  have  soi:^ht  the  proper  one. 

We  h^ve  seen,  in  the  early  part  of  this  argument*  from  the 
English  authorities,  that  in  the  King's  Bench  this  would  be 
clearly  a  case  for  a  prohibition. 

But  this  court,  it  has  already  been  admitted,  does  not  poa- 
sess,  in  such  cases,  an  authority  coextensive  with  that  of  the 
King's  Bench. 

We  are  to  show — 

Ist.  That  the  exercise  of  such  an  authority  is  delegated  to 
it  by  the  Constitution  and  laws  of  the  United  States ;  and 

2d.  That  its  exercise  is  necessary  to  protect  its  appellate 
jurisdiction. 

First,  then : 

Has  the  Supreme  Court  power  to  issue  writs  of  prohibition 
to  the  lower  courts  of  the  United  States  generally,  whererer 
they  exceed  their  jurisdiction  ? 

The  18th  section  of  the  Judiciary  Act  of  1789, 1  Laws  U. 
S.,  59,  gives  this  court  power  to  issue  writs  of  prohibition  to 
the  District  Courts,  proceeding  as  courts  of  admiralty  and 
maritime  jurisdiction,  and  write  of  mandamus  in  oases  war* 
ranted  by  law,  to  any  courts,  or  persons  holding  office  under 
the  United  States. 

The  14th  section  gives  power  to  issue  writs  of  $e%re  faeia$^ 
habeas  eorpus,  and  all  other  writs  not  speciaUy  provided  for  by 
statute,  and  which  may  be  necessary  for  the  exercise  of  their 
jurisdiction. 

Now  the  writ  of  prohibition,  in  civil  cases  of  common  law 
and  equity  jurisdiction,  is  a  writ  not  specially  provided  for  by 
statute ;  and  we  undertake  to  show  hereafter  that  it  is  neces- 
sary for  the  exercise  of  the  Supreme  Court's  appellate  powers. 

The  first  objection  we  must  meet  is,  that  express  authority 
being  given  to  issue  prohibitions  in  admiralty  and  maritime 
cases,  it  must  be  presumed  there  is  no  such  authority  in  any 
other  cases :  ^^  expressio  unius  est  exdusio  alteriusJ* 

But  besides  the  argument  already  used  in  anticipation,  that 
the  writ  in  common  law  cases  is  not  speciaUy  provided  for  by 
statute,  and  therefore  within  the  general  powers  granted  by 
the  14th  section,  it  may  be  remarked : — 

That  it  would  be  singular,  indeed,  if  it  did  not  lie  by  our 
law,  in  all  that  large  class  of  cases  in  which  it  does  lie  by  tlie 
law  of  England,  and  moe  versa^  that  in  the  only  case  where  it 
has  been  sometimes  held  not  to  lie  by  the  law  of  England,  it 

-I       *Such  an  anomaly  would  be  contrary  to  the  spirit' of 
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onr  whole  le^lation,  whose  tendenoy  is  to  extend  justice,  not 
to  banricade  jurisdictions. 

But  why,  then,  was  the  express  grant  of  power  made  to 
issue  prohibitions  in  admiralty  cases?  Considered  historically, 
the  answer  is  obvious :  out  of  abundant  caution. 

At  that  period  the  jealousy  of  a  part,  and  a  large  part,  of 
the  people  towards  the  courts  of  the  United  States,  especially 
those  not  proceeding  according  to  the  course  of  the  common 
law,  was  excessive. 

The  amendments  made  to  the  Constitution,  and  the  debates 
of  the  time,  are  conclusive  proofs  of  the  fact. 

The  decisions  of  Lord  Mansfield  in  Leeaux  v.  Eden^  and 
Lindo  V.  Bodney^  were  made  in  1781  and  1782,  and  in  1789 
must  have  been  well  known  in  the  United  States. 

They  declared  that  a  writ  of  prohibition  did  not  lie  from 
the  courts  of  common  law  to  a  court  of  exclusive  jurisdiction 
— as  the  Court  of  Prize — although  it  was  alleged  the  goods 
belonged  to  a  British  subject,  ana  were  seized  on  land. 

Thu  was  certainly  quite  enough  to  alarm  a  sensitive  jeal- 
ousy ;  and  though  the  enactment  may  not  have  covered  the 
whole  ground  oi  apprehension,  the  fair  inference  under  all  the 
circumstances  is,  Uiat  the  clause  in  our  act  was  adopted  to 
extend  the  remedy,  by  prohibition,  to  cases  which  it  was  sup* 
posed  it  could  not  reach  by  the  common  law — to  enlarge  the 
remedy,  not  to  contract  it. 

The  general  power  to  issue  all  other  writs  necessary  to  the 
exercise  of  their  jurisdiction,  is  broad  enough  to  cover  pro* 
hibitions,  when  used  as  an  appellate  or  revisory  process. 

(Mr.  WUde  then  went  oa  to  review  and  criticise  the  cases  of 
Mofhury  t«  Madiiony  Weston  v.  OUy  Council  of  Charleston^  2 
Pet.,  464 ;  CohetM  v.  Virginia^  6  Wheat.,  897 ;  and  contended 
that  the  authority  to  issue  a  writ  of  prohibition  rested  upon 
the  same  groune  as  writs  of  mandamtis  and  procedendo^  viz., 
the  necessity  of  protecting  the  Appellate  jurisdiction  of  the 
Supreme  Court.) 

If  our  distinction  between  the  summary  bankrupt  jurisdic- 
tion and  the  formal  chancery  jurisdiction  of  the  District  Court 
be  well  taken,  it  follows,  that  when  the  district  judge,  sitting 
in  the  summary  court  of  bankruptcy,  usurps  the  authority  of 
the  formal  chancery  court,  and  subjects  to  the  power  persons 
and  things  belonging  to  the  cognisance  of  the  latter,  he  com- 
miis  an  exeess  of  jimsdiotion. 

If  the  associate  justice  presiding  in  the  Circuit  Court  of 
that  district,  sustains  the  District  Court  in  that  excess,  and 
says,  as  he  is  supposed  to  have  done,  that  it  is  proceeding  reg- 
ularly and  lawfully,  when  in  truth  its  proceedings  are  irregu- 
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lar  and  unlawful,  then  either  this  court  must  have  power  to 
issue  a  prohibition,  or  its  authority  to  revise  the  proceeding 
of  inferior  tribunals,  to  confine  them  within  the  limits  of  their 
jurisdiction,  and  to  protect  their  own,  is  so  far  completely 

♦8081  ^^^^^fi®^* 

-J       *If  the  application  for  a  prohibition,  therefore,  must 

first  be  made  to  the  Circuit  Court,  and  when  refused  there 
cannot  be  brought  here  by  appeal,  or  writ  of  error,  it  follows, 
that  although  this  court  would  have  ultimate  appellate  juris- 
diction of  uiis  cause,  if  regularly  brought  and  prosecuted  ac- 
cording to  law,  on  the  chancery  side  of  that  court,  yet,  if 
irregularly  and  unlawfully  prosecuted  on  the  bankrupt  side, 
and  the  district  judge  and  circuit  judge  erroneously  sustain  it 
there,  we  have  no  redress,  and  this  tribunal  is  impotent  to  pre* 
serve  its  own  ultimate  appellate  jurisdiction.  In  the  language 
of  Chief  Justice  Marshall,  ^^It  can  neither  revise  the  judg- 
ment of  the  inferior  court  nor  suspend  its  proceedings. 
6  Wheat.,  897. 

For  the  general  practice  in  prohibition,  we  refer  the  court  to 
Craucher  v.  Collins^  1  Saund.,  136, 140,  notes  1,  2,  8,  4,  and  6; 
2  Chit.  Gen.  Pr.,  365 ;  3  Bl.  Com.,  855 ;  2  Sell.  P.,  426.  Cases 
in  Prohibition:  14  Petersd.  Abr.  verbo  ProhUntian;  2  Salk., 
647 ;  3  Mod.,  244 ;  6  Id.,  79 ;  11  Id.,  80.  Leading  Cases : 
Leman  v.  GouUtf,  8  T.  R.,  8 ;  DtUens  v.  Bobsony  1  H.  BL,  100 ; 
2  Id.,  100, 107 ;  Leceaux  v.  JEden^  Doug.,  594 ;  Lindo  v.  Bod- 
ney.  Id.,  618.  Pleadings  and  Forms :  6  Wentw.  Plead.,  242, 
804  >  1  Saund.,  186, 142. 

Mr.  Justice  STORT  delivered  the  opinion  of  the  oourt. 

This  is  the  case  of  an  application  on  behalf  of  the  City  Bank 
of  New  Orleans  to  this  court  for  a  prohibition  to  be  issued  to 
the  District  Court  of  the  United  States  for  the  district  of 
Louisiana,  to  prohibit  it  from  further  proceedings  in  a  certain 
case  in  bankruptcy  pending  in  the  said  court  upon  the  petition 
of  William  Christy,  assignee  of  Daniel  T.  Walden,  a  bank- 
rupt. The  suggestions  for  the  writ  state  at  large  the  whole 
proceedings  before  the  District  Court,  and  contain  allegations 
of  some  other  facts,  which  either  do  not  appear  at  all  upon  the 
face  of  those  proceedings,  or  qualify  or  contradict  some  of  the 
statements  contained  therein.  So  far  as  respects  these  allega- 
tions of  facts,  not  so  found  in  the  proceedings  of  the  District 
Court,  we  are  not  upon  the  present  occasion  at  liberty  to  enter- 
tain  any  consideration  thereof  for  the  purpose  of  examination 
or  decision,  as  it  would  be  an  exercise  of  original  jurisdiction 
on  the  part  of  this  court  not  confided  to  us  by  law.  The  ap- 
plication for  the  prohibition  is  made  upon  the  ground  that  the 
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Distriot  Court  has  transcended  its  jurisdiotion  in  entertaining 
those  proceedings ;  and  whether  it  has  or  not  must  depend, 
not  upon  facts  stated  dehors  the  record,  but  upon  those  stated 
in  the  record,  upon  which  the  District  Court  was  called  to  act, 
and  by  which  alone  it  could  regulate  its  judgment.  Other 
matters,  whether  going  to  oust  the  jurisdiction  of  the  court,  or 
to  establish  the  want  of  merits  in  the  case  of  the  plaintiff, 
constitute  properly  a  defence  to  the  suit,  to  be  propounded  for 
the  consideration  of  the  District  Court  by  suitable  r«oAo 
pleadings,  supported  by  suitable  *proo&,  and  cannot  be  ^ 
admitted  here  to  displace  the  right  of  the  District  Court  to 
entertain  the  suit. 

Let  us  then  see  what  is  the  nature  of  the  case  originally 
presented  to  the  District  Court.  It  is  founded  upon  a  petition 
of  William  Christy,  as  assignee  of  Daniel  T.  Walden,  a  bank- 
rupt, in  which  he  states,  that  the  bankrupt,  at  the  time  of  his 
filing  his  schedule  of  property  and  surrendering  it  to  his  credi- 
tors, was  in  possession  of  a  large  amount  of  real  estate, 
described  in  the  petition,  situate  in  the  city  of  New  Orleans, 
which  was  to  be  administered  and  disposed  of  in  bankruptcy ; 
the  bankrupt  having  applied  to  the  court  for  the  benefit  of  tne 
Bankrupt  Act.  It  further  states,  that  the  City  Bank  of  New 
Orleans,  claiming  to  be  a  creditor  of  the  bankrupt  and  to  have 
a  mortgage  on  the  aforesaid  property,  the  said  corporation 
being  a  schedule  creditor,  being  a  party  to  the  proceedings  in 
bankruptcy,  and  being  fully  aware  of  the  pendency  of  the  same 

Sroceemngs,  did  proceed  to  the  seizure  of  the  said  property,  and 
id  prosecute  the  said  seizure  to  a  sale  of  the  same  property, 
the  same  being  put  up  and  offered  for  sale  at  public  auction  by 
the  sheriff  of  the  state  District  Court,  on  or  about  the  27th  of 
June,  1842 ;  and  it  was  by  the  said  sheriff  declared  to  be  struck 
off  to  the  said  City  Bank,  notwithstanding  the  remonstrances  of 
the  said  assignee  and  his  demands  to  have  the  same  delivered 
up  to  him  for  the  benefit  of  all  the  creditors  of  the  bankrupt. 
It  farther  avers,  that  the  same  property  was  illegally  offered 
for  sale,  and  that  it  is  itself  a  nullity,  and  conferred  no  title 
on  the  said  City  Bank ;  that  the  sale  was  a  fraud  upon  the 
Bankrupt  Act;  that  the  City  Bank  attempted  thereby  to 
obtain  an  illegai  preference  and  priority  over  the  other  credi- 
tors of  the  bankrupt,  and  that  the  property  was  sold  at  two- 
thirds  only  of  its  estimated  value ;  that  the  City  Bank  had 
never  delegated  to  any  person  the  authority  to  bid  off  the 
same  to  the  said  bank  at  the  sale ;  and  that  the  previous 
formalities  required  by  law  for  the  sale  were  not  complied 
with,  and  that  the  property  had  been  illegally  advertised  and 
appraised.    It  further  ayers,  that  the  bankrupt,  long  prior  to 
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hiB  bankraptoy,  was  contesting  the  debt  claimed  by  the  said 
bank;  and  contending  that  the  said  debt  was  not  owing  by 
him,  and  the  said  property  was  not  bound  thereby.  It  further 
ayers,  that  the  said  debt  is  void  for  usury  on  the  part  of  the  said 
bank  in  making  the  loan,  the  same  not  having  been  made 
in  money,  but  that  it  was  received  as  at  par  in  bonds  of  the 
Municipality  No.  2,  which  were  then  at  depreciation  at  from 
twenty  to  twenty-five  per  cent.,  at  their  real  current  market 
value ;  and  that  the  said  bank  had  no  authority  to  make  the 
said  contract  or  to  accept  or  execute  the  mortgage  given  by 
the  bankrupt,  and  that  the  contract  and  mortgage  are  utterly 
void,  and  should  be  so  decreed  by  the  court. 

The  prayer  of  the  petition  is,  that  the  sheriff's  adjudication 
of  the  said  property  may  be  declared  null  and  void,  and  that 
*S101  ^^^  ^^  property  may  be  adjudged  to  form  part  of  the 
J  bankruptcy  and  given  up  *to  uie  petitioner  to  be  by 
him  administered  and  disposed  of  in  the  said  bankruptcy  and 
according  to  law;  that  the  said  debt  and  mortgage  may  be 
decreed  to  be  null  and  void,  and  the  estate  of  the  said  bank- 
rupt discharged  from  the  payment  thereof;  and  that  if  the 
said  adjudication  shall  be  held  valid,  and  the  debt  and  mort- 
gage maintained  by  the  court,  then  that  the  amount  of  the 
said  adjudication  may  be  ordered  to  be  paid  over  by  the  said 
bank  to  the  petitioner,  to  be  accounted  for  and  distributed  by 
him  according  to  law  in  the  course  of  the  settlement  of  the 
bankrupt's  estate,  and  for  all  general  and  equitable  relief  in 
the  premises. 

To  this  petition  the  bank,  by  way  of  answer,  pleaded 
various  pleas — (1)  That  the  District  Court  had  no  jurisdio- 
tion  to  decide  upon  the  premises  in  the  petition;  (2)  That 
the  subject  had  already  become  reB  judicata  in  two  suits  of 
D.  T.  Widden  v.  The  Oity  Bank,  and  The  City  Bank  v.  D.  T. 
Waidenj  in  the  stato  coiurts,  and  by  the  District  Court  upon 
the  petition  of  D.  T.  Walden  for  an  injunction,  (not  stating 
the  nature  or  subject-mattors  of  such  suits,  so  as  to  ascertain 
ihe  exact  matters  therein  in  controversy;)  (8)  That  the 
petition  conteined  inconsistent  demands,  viz. :  that  the  sale  be 
set  aside,  and  that  the  proceeds  of  the  sale  be  decreed  to  the 
petitioner;  and  (4)  That  the  mortgages  to  the  bank  were 
valid  upon  adequate  considerations;  that  the  order  of  seizure 
and  sale  were  duly  granted,  and  the  sale  duly  made  with  all 
legal  formalities,  ana  the  property  adjudicated  to  the  bank ; 
that  the  price  of  the  adjudication  was  retained  by  the  bank  to 
satisfy  the  said  mortnges,  and  that  the  bank  became  and  were 
the  lawful  owners  of  tne  property.  The  pleas  concluded  with 
a  denial  of  all  the  allegations  in  the  petition,  and  prayed  that 
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the  issues  in  fact  involved  in  the  petition  be  tried  by  a  jury. 
It  is  unnecessary  for  us  to  consider  whether  such  a  mode  of 
pleading  is  allowable  in  any  proceedings  in  equity,  whether 
they  are  summary  or  plenary. 

Upon  this  state  of  the  pleadings  the  petitioner  took  excep- 
tions to  the  answer  of  the  bank,  and  three  questions  were 
adjourned  into  the  Circuit  Court  for  its  decision.  To  these 
questions  the  Circuit  Court  returned  the  following  answers. 
(See  them  quoted  in  the  statement  of  the  reporter.) 

Subsequently  the  assignee  filed  a  supplemental  or  amended 
petition  in  the  District  Court,  stating  the  matters  contained  in 
the  original  petition  more  fully  and  at  large,  with  more  precise 
averments,  and  mainly  relying  thereon ;  and  alleging,  among 
other  things,  that  the  City  Bank  became  a  party  to  the  pro- 
ceedings in  bankruptcy ;  and  by  a  subsequent  amendment  or 
supplemental  allegation  the  assignee  averred  that  the  bank 
became  a  party  to  the  proceedings  in  bankruptcy,  first,  by 
operation  of  law,  the  bank  being  at  the  time  of  the  bank- 
ruptcy mortgage  creditors  of  the  bankrupt  and  named  in  his 
schedule ;  secondly,  by  their  own  act,  having  filed  a  petition 
in  the  court,  in  September,  1842,  praying  that  the  r«Q-|-| 
demand  of  the  assignee  *for  the  postponement  of  the  ^ 
sale  of  certain  property  be  disregarded,  that  their  privileges 
be  recognized,  and  that  the  property  be  sold  under  an  order  of 
the  court  for  cash ;  and  that  the  court  had  since  refused  leave 
to  the  bank  to  withdraw  and  discontinue  the  latter  application 
and  petition. 

To  the  supplemental  and  amended  petition  the  bank  put  in 
an  answer  or  plea,  denying  the  jurisdiction  of  the  District 
Court  to  take  cognisance  thereof,  and  insisting  that  they  had 
never  proved  their  debt  in  bankruptcy,  but  had  prosecuted 
their  remedy  in  the  state  courts  against  the  mortgaged  prop- 
erty, relying  upon  their  mortgage  as  a  lien  wholly  exempted 
from  the  operation  of  the  banSruptcy  by  the  express  terms  of 
the  Bankrupt  Act ;  that  the  District  Court,  sitting  as  a  bank- 
rupt court,  and  holding  summary  jurisdiction  in  matters  of 
bankruptcy  under  the  act  of  Congress,  ought  not  to  take  cog- 
nisance of  the  petition  and  supplemental  petition,  inasmuch  as 
all  jurisdiction  over  the  premises  is  by  law  vested  in  and  of 
right  belongs  to  the  Circuit  Court  of  the  United  States  for 
the  eastern  district  of  Louisiana,  holding  jurisdiction  in 
equity,  and  proceeding  according  to  the  forms  and  principles 
of  chancery  as  prescribed  by  law,  or  to  the  District  Court  of 
the  United  States,  proceeding  in  the  same  manner,  and  yested 
with  concurrent  jurisdiction  over  all  suits  at  law  or  in  equity 
brought  by  an  assignee  against  any  person  claiming  an  adverse 
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interest,  which  courts  are  competent  to  entertain  the  suit  of 
the  petitioner  and  grant  him  the  relief  prayed  for,  if  by  law 
entitled  to  the  same,  and  not  this  court ;  and  the  bank,  there- 
fore, prayed  the  said  petition  and  supplemental  petition  to  be 
dismissed  for  want  of  jurisdiction. 

The  District  Court  affirmed  its  jurisdiction,  considering 
that  the  matters  of  the  plea  had  been  already  determined  by 
the  decree  of  the  Circuit  Court  already  referred  to,  and  over- 
ruled the  plea,  and  ordered  the  bank  to  answer  to  the  merits 
of  the  cause. 

It  is  at  this  stage  of  the  proceedings,  so  far  as  the  record 
before  us  enables  us  to  see,  that  the  motion  for  the  prohibition 
has  been  brought  before  this  court  for  consideration  and  deci- 
sion. Upon  the  argument  the  principal  questions  which  have 
been  discussed  are,  first,  what  is  the  true  nature  and  extent  of 
the  jurisdiction  of  the  District  Court  sitting  in  bankruptcy  ? 
secondly,  whether  if  the  District  Court  has  exceeded  its  juris- 
diction in  the  present  case,  a  writ  of  prohibition  lies  from  this 
court  to  that  court  to  stay  farther  proceedings?  Each  of 
these  questions  is  of  great  importance,  and  the  first  in  an 
especial  manner  having  given  rise  to  some  diversity  of  opinion 
in  the  different  circuits,  and  lying  at  the  foundation  of  all  the 
proceedings  in  bankruptcy,  is  essential  to  be  decided  in  order 
to  a  safe  and  just  administration  of  justice  under  the  Bank- 
rupt Act. 

In  the  first  place,  then,  as  to  the  jurisdiction  of  the  District 
Court  in  matters  of  bankruptcy.     Independent  of  the  Bank- 

*S121  ^^P*  ^^^  ^^  1841,  ch.  9,  the  District  Courts  of  the 
J  United  States  possess  no  *equity  jurisdiction  whatso- 
ever; for  the  previous  legislation  of  Congress  conferred  no 
such  authority  upon  them.*  Whatever  jurisdiction,  therefore, 
they  now  possess  is  wholly  derived  from  that  act.  And,  as  we 
shall  presently  see,  the  jurisdiction  thus  conferred  is  to  be 
exercised  by  that  court  summarily  in  the  nature  of  summary 
proceedings  in  equity. 

The  obvious  design  of  the  Bankrupt  Act  of  1841,  chap.  9, 
was  to  secure  a  prompt  and  effectual  administration  and  settle- 
ment  of  the  estate  of  all  bankrupts  within  a  limited  period. 
For  this  purpose  it  was  indispensable  that  an  entire  system 
adequate  to  that  end  should  be  provided  by  Congress,  capable 
of  being  worked  out  through  the  instrumentality  of  its  own 
courts,  independently  of  all  aid  and  assistance  from  any  other 
tribunals  over  which  it  could  exercise  no  effectual  control. 
The  10th  section  of  the  act  declares,  that  in  order  to  ensure  a 


>  Cited.    Morgan  v.  Thomhill,  11  WaU.,  80. 
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speedy  settlement  and  close  of  the  proceedings  in  each  case  in 
bankruptcy,  it  shall  be  the  duty  of  the  court  to  order  and 
direct  a  collection  of  the  assets,  and  a  reduction  of  the  same 
to  money,  and  a  distribution  thereof  at  as  early  periods  as 
practicable,  consistently  with  a  due  regard  to  the  interests  of 
the  creditors,  and  that  such  distribution  of  the  assets,  so  far  as 
can  be  done  consistently  with  the  rights  of  third  persons  hay- 
ing adverse  claims  thereto,  shall  be  made  as  often  as  once  in 
six  months ;  and  that  all  the  proceedings  in  bankruptcy  in 
each  case,  if  practicable,  shall  be  finally  adjusted,  settled,  and 
brought  to  a  close  by  the  court,  within  two  years  after  the 
decree  declaring  the  bankruptcy.  By  another  section  of  the 
Act,  (§  8,)  the  assignee  is  vested  with  all  the  rights,  titles, 
powers,  and  authorities,  to  sell,  manage,  and  dispose  of  the 
estate  and  property  of  the  bankrupt,  of  every  name  and  na- 
ture, and  to  sue  for  and  defend  the  same,  subject  to  the  orders 
and  directions  of  the  court,  as  fully  as  the  bankrupt  might 
before  his  bankruptcy.  By  another  section,  (§  9,)  all  sales, 
transfers,  and  other  conveyances  of  the  bankrupt's  property, 
and  rights  of  property,  are  required  to  be  made  by  the  assignee 
at  such  times  and  in  such  manner  as  shall  be  ordered  and 
appointed  by  the  court  in  bankruptcy.  By  another  section, 
(§  11,)  the  assignee  is  clothed  with  full  authority,  by  and 
under  the  order  and  direction  of  the  proper  court  in  bank- 
i^ptcy,  to  redeem  and  discharge  any  mortgage,  or  other 
pledge,  or  deposit,  or  lien  upon  any  property,  real  or  per- 
sonal, and  to  tender  a  due  performance  thereof,  and  to  com- 
pound any  debts  or  other  claims  or  securities  due  or  belonging 
to  the  estate  of  the  bankrupt. 

From  this  brief  review  of  these  enactments  it  is  manifest 
that  the  purposes  so  essential  to  the  just  operation  of  the 
bankrupt  system,  could  scarcely  be  accomplished  except  by 
clothing  the  courts  of  the  United  States  sitting  in  bankruptcy 
with  the  most  ample  powers  and  jurisdiction  to  accomplish 
them ;  and  it  would  be  a  matter  of  extreme  surprise  if,  r«Qio 
when  Congress  had  thus  required  the  end,  *they  should  ^ 
at  the  same  time  have  withheld  the  means  by  which  alone  it 
could  be  successfully  reached.  Accordingly  we  find  that  by 
the  6th  section  of  the  act  it  is  expressly  provided,  ^^  that  the 
District  Court  in  every  district  shall  have  jurisdiction  in  all 
matters  and  proceedings  in  bankruptcy  arising  under  this  act, 
and  any  other  act  which  may  hereafter  be  passed  on  the  sub- 
ject of  bankruptcy,  the  said  jurisdiction  to  be  exercised  sum- 
marily in  the  nature  of  summary  proceedings  in  equity;  and 
for  this  purpose  the  said  District  Court  shall  be  deemed  always 
open.     And  the  district  judge  may  adjourn  any  point  or  ques- 
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tion  arising  in  any  case  in  bankruptcy  into  the  Circuit  Court 
for  the  district,  in  his  discretion,  to  be  there  heard  and  deter- 
mined ;  and  for  this  purpose  the  Circuit  Court  of  such  dis- 
trict shall  also  be  deemed  always  open."  If  the  section  had 
stopped  here,  there  could  have  been  no  reasonable  ground  to 
doubt  that  it  reached  all  cases  where  the  rights,  claims,  and 
property  of  the  bankrupt,  or  those  of  his  assignee,  are  con- 
cerned, since  they  are  matters  arising  under  the  act,  and  are 
necessarily  involved  in  the  due  administration  and  settlement 
of  the  bankrupt's  estate.  In  this  respect  the  language  of  the 
act  seems  to  have  been  borrowed  from  the  language  of  the 
Constitution,  in  which  the  judicial  power  is  declared  to  extend 
to  cases  arising  under  the  Constitution,  laws,  or  treaties  of  the 
United  States.  But  the  section  does  not  stop  here,  but  in 
order  to  avoid  all  doubt  it  goes  on  to  enumerate  certain  spe- 
cific classes  of  cases  to  which  the  jurisdiction  shall  be  deemed 
to  extend,  not  by  way  of  limitation,  but  in  explanation  and 
illustration  of  the  generality  of  the  preceding  language.  The 
section  further  declares :  *'  And  the  jurisdiction  hereby  con- 
ferred on  the  District  Court  shall  extend  to  all  cases  and  con- 
troversies in  bankruptcy  arising  between  the  bankrupt  and  any 
creditor  or  creditors,  who  shall  claim  any  debt  or  demand 
under  the  bankruptcy ;  to  all  cases  and  controversies  between 
such  creditor  or  creditors  and  the  assignee  of  the  estate, 
whether  in  office  or  removed;  and  to  all  acts,  matters,  and 
things,  to  be  done  under  and  in  virtue  of  the  bankruptcy  until 
the  nnal  distribution  and  settlement  of  the  estate  of  the  bank- 
rupt, and  the  close  of  the  proceedings  in  bankruptcy."  This 
last  clause  is  manifestly  added  in  order  to  prevent  the  force  of 
any  argument  that  the  specific  enumeration  of  the  particular 
closes  of  cases  ought  to  be  construed  as  excluding  all  others 
not  enumerated,  upon  the  known  maxim,  often  incorrectly 
applied,  expressio  unius  est  exclu%io  alteritis.  The  8th  section 
of  the  act  further  illustrates  this  subject.  It  is  there  provided, 
^^  that  the  Circuit  Court  within  and  for  the  district  where  the 
decree  of  bankruptcy  is  passed,  shall  have  concurrent  jurisdic- 
tion with  the  District  Court  of  the  same  district,  of  all  suits 
at  law  and  in  equity  which  may  and  shall  be  brought  by  any 
assignee  of  the  bankrupt  against  any  person  or  persons  claim- 
ing an  adverse  interest,  or  by  such  person  against  such  assignee 
*S141  ^^'^^^^"S  *^^y  property  or  rights  of  property  of  such 
J  bankrupt  transferable  to  or  vested  in  such  *as- 
signee."  Now,  this  clause  certainly  supposes  either  that  the 
District  Court,  in  virtue  of  the  6th  section  above  cited,  is 
already  in  full  possession  of  the  jurisdiction,  in  the  class  of 
oases  h^re  mentioned,  at  least  so  far  as  they  are  of  an  equitable 
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nature,  and  then  confers  the  like  concurrent  jurisdiction  on 
the  Circuit  Court,  or  it  intends  to  confer  on  both  courts  a 
coextensive  authority  over  that  very  class  of  cases,  and  thereby 
demonstrates  that  Congress  did  not  intend  to  limit  the  juris- 
diction of  the  District  Court  to  the  classes  of  cases  specifically 
enumerated  in  the  6th  section,  but  to  bring  within  its  reach 
all  adverse  claims.  Of  course,  in  whichever  court  such  adverse 
suit  should  be  first  brought,  that  would  give  such  court  full 
jurisdiction  thereof,  to  the  exclusion  of  the  other,  but  in  no 
shape  whatsoever  can  this  clause  be  construed  otherwise  to 
abridge  the  exclusive  jurisdiction  of  the  District  Court  over 
all  other  "matters  and  proceedings  in  bankruptcy  arising 
under  the  act,"  or  over  "all  acts,  and  matters  and  things 
to  be  done  under  and  in  virtue  of  the  bankruptcy." 

One  ground  urged  in  the  declinatory  plea  of  the  bank  to  the 
supplemental  petition,  and  also  in  the  argument  here,  is,  that 
the  District  Court  would  have  had  jurisdiction  in  equity  over 
the  present  case,  if  the  suit  had  been  by  a  formal  bill  and 
other  plenary  proceedings  according  to  the  common  course  of 
such  suits  in  the  Circuit  Court,  but  that  it  has  no  right  to  sus- 
tain the  suit  in  its  present  form  of  a  summary  proceeding  in 
equity.  Now,  without  stopping  to  consider  whether  the  peti- 
tion of  the  assignee  in  the  present  case  is  not  in  substance, 
and  for  all  useful  purposes,  a  bill  in  equity,  it  is  clear  that  the 
suggestion  has  no  foundation  whatsoever  in  the  language  or 
objects  of  the  6th  or  8th  sections  of  the  Bankrupt  Act.  There 
is  no  provision  in  the  former  section  authorizing  or  requiring 
the  District  Court  to  proceed  in  equity  otherwise  than  "  sum- 
marily in  the  nature  of  summary  proceedings  in  equity ; "  and 
that  court  is  by  the  same  section  clothed  with  full  power  and 
authority,  and  indeed  it  is  made  its  duty,  "  from  time  to  time 
to  prescribe  suitable  rules,  and  regulations,  and  forms  of  pro- 
ceedings, in  all  matters  in  bankruptcy,"  subject  to  the  revision 
of  the  Circuit  Court ;  and  it  is  added :  "  And  in  all  such  rules, 
and  regulations,  and  forms,  it  shall  be  the  duty  of  the  said 
courts  to  make  them  as  simple  and  brief  as  practicable,  to  the 
end  to  avoid  all  unnecessary  expenses,  and  to  facilitate  the  use 
thereof  by  '  the  public  at  large.' "  If  any  inference  is  to  be 
drawn  from  this  language,  it  is,  not  that  the  District  Court 
should  in  any  case  proceed  by  plenary  proceedings  in  equity 
in  cases  of  bankruptcy,  but  that  the  Circuit  Court  should,  by 
the  interposition  of  its  revising  power,  aid  in  the  suppression 
of  any  such  plenary  proceedings  if  they  should  be  attempted 
therein.  The  manifest  object  of  the  act  was  to  provide  speedy 
proceedings,  and  the  ascertainment  and  adjustment  of  all 
claims  and  rights  in  favor  of  or  against  the  bankrupt's  estate, 
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in  the  most  expeditious  manner,  ^consistent  with  justice  and 
equity,  without  being  retarded  or  obstructed  by  formal  pro- 
ceedings, according  to  the  general  course  of  equity  practice, 
which  had  nothing  to  do  with  the  merits. 

Another  grouna  of  objection  insisted  on  in  the  argument  is 
that  the  language  of  the  6th  section,  where  it  refers  to  "  any 
creditor,  or  creditors,  who  shall  claim  any  debt  or  demand 
under  the  bankruptcy,"  is  exclusively  limited  to  such  creditors 
as  come  in  and  prove  their  debts  under  the  bankruptcy,  and 
does  not  apply  to  creditors  who  claim  adversely  thereto.  If 
this  argument  were  well  founded,  it  would  be  sufficient  to  say, 
that  the  case  would  then  fall  within  the  concurrent  jurisdic- 
tion given  by  the  8th  section  already  cited,  and  therefore  not 
avail  for  the  City  Bank.  But  we  do  not  so  interpret  the  lan- 
guage. When  creditors  are  spoken  of  "  who  claim  a  debt  or 
demand  under  the  bankruptcy,"  we  understand  the  meaning 
to  be  that  they  are  creditors  of  the  bankrupt,  and  that  their 
debts  constitute  present  subsisting  claims  upon  the  bankrupt's 
estate,  unextinguished  in  fact  or  in  law,  ana  capable  of  being 
asserted  under  the  bankruptcy  in  any  manner  and  form  which 
the  creditors  might  elect,  whether  they  have  a  security  by  way 
of  pledge  or  mortgage  therefor  or  not.  If  they  have  a  pledge 
or  mortage  therefor,  they  may  apply  to  the  court  to  have  the 
same  sold,  and  the  proceeds  thereof  applied  towards  the  pay- 
ment of  their  debts  pro  tanto^  and  to  prove  for  the  residue ;  or, 
on  the  other  hand,  the  assignee  may  contest  their  claims  in  the 
court,  or  seek  to  ascertain  the  true  amount  thereof,  and  have 
the  residue  of  the  property,  after  satisfying  their  claims,  applied 
for  tiie  benefit  of  the  other  creditors.  Still,  the  debts  or 
demands  are  in  either  view  debts  or  demands  under  the  bank- 
ruptcy, and  they  are  required  by  th&  Bankrupt  Act  to  be 
included  by  the  bankrupt  in  the  list  of  the  debts  due  to  his 
creditors  when  he  applies  for  the  benefit  of  the  act ;  so  that 
there  is  nothing  in  the  language  or  intent  of  the  6th  section 
to  justify  the  conclusion  which  the  argument  seeks  to  arrive 
at.  The  5th  section  of  the  Bankrupt  Act  is  framed  diverso 
intuitu.  It  does  not  speak  of  creditors  who  shall  claim  any 
debt  or  demand  under  the  bankruptcy,  but  it  uses  other  quali- 
fying language.  The  words  are :  ^^AU  creditors  coming  in  and 
proving  their  debts  under  such  bankruptcy  in  the  manner 
hereinafter  prescribed,  the  same  being  bona  fide  debts,  shall  be 
entitled  to  share  in  the  bankrupt's  property  and  effects  pro 
rtUa^  &c. ;  and  no  creditor  or  other  person  coming  in  or  prov- 
ing his  debt  or  other  claim,  shall  be  allowed  to  maintain  any 
suit  at  law  or  in  equity  therefor,  but  shall  be  deemed  thereby 
to  have  waived  all  right  of  action  and  suit  against  such  bank- 
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rupt."  But  this  provision  by  no  means  interferes  with  the 
right  of  any  creditor  to  proceed  against  the  assignee  under  the 
bankruptcy  to  have  the  benefit  of  any  mortgage,  pledge,  or 
other  security,  'pro  tanto  for  his  debt,  if  he  elects  so  to  do, 
or  with  the  rignts  of  the  assignee  to  redeem  the  *same  r^o^a 
or  otherwise  to  contest  the  validity  of  the  debt  or  secu-  *- 
rity  under  the  bankruptcy. 

It  is  also  suggested  that  the  proviso  of  the  2d  section  of  the 
act  declares,  ^^  That  nothing  in  this  act  shall  be  construed  to 
annul,  destroy,  or  impair  any  lawful  rights  of  married  women 
or  minors,  or  any  liens,  mortgages,  or  other  securities  on  prop- 
erty, real  or  personal,  which  may  be  valid  by  the  laws  of  the 
states  respectively,  and  which  may  not  be  inconsistent  with 
the  provisions  of  the  2d  and  5th  sections  of  this  act ; "  and 
that  thereby  such  liens,  mortgages,  and  other  securities  are 
saved  from  the  operation  of  the  Bankrupt  act,  and  by  inference 
from  the  jurisdiction  of  the  District  Court.  But  we  are  of 
opinion  that  the  inference  thus  attempted  to  be  drawn,  is  not 
justified  by  the  premises.  There  is  no  doubt  that  the  liens, 
mortgages,  and  other  securities  within  the  purview  of  this 
proviso,  so  far  as  they  are  valid  by  the  state  laws,  are  not  to 
be  annulled,  destroyed,  or  impaired  under  the  proceedings  in 
bankruptcy ;  but  they  are  to  be  held  of  equal  obligation  and 
validity  in  the  courts  of  the  United  States  as  they  would  be  in 
the  state  courts.  The  District  Court,  sitting  in  bankruptcy, 
is  bound  to  respect  and  protect  them.  But  this  does  not  and 
cannot  interfere  with  the  jurisdiction  and  right  of  the  District 
Court  to  inquire  into  and  ascertain  the  validity  and  extent  of 
such  liens,  mortgages,  and  other  securities,  and  to  grant  the 
same  remedial  justice  and  relief  to  all  the  parties  interested 
therein  as  the  state  courts  might  or  ought  to  grant.  If  the 
argument  has  any  force,  it  would  go  equally  to  establish,  that 
no  court  of  the  United  States,  neither  the  Circuit  Court,  nor 
the  District  Court,  could  entertain  any  jurisdiction  over  any 
such  cases,  but  that  they  exclusively  belong  to  the  jurisdiction 
of  the  state  courts.  Such  a  conclusion  would  be  at  war  with 
the  whole  theory  and  practice  under  the  judicial  power  given 
by  the  Constitution  and  laws  of  the  United  States.  The 
rights  and  the  remedies  in  such  cases  are  entirely  distinct, 
while  the  former  are  to  be  fully  recognized  in  all  courts,  the 
latter  belong  to  the  lexfori^  and  are  within  the  competency  of 
the  national  courts  equally  with  the  state  courts. 

Let  us  sift  this  argument  a  little  more  in  detail.  The  8th 
section  of  the  Bankrupt  Act  (as  we  have  already  seen)  con- 
fers on  the  Circuit  Court  concurrent  jurisdiction  with  the  Dis- 
trict Court  of  all  suits  at  law  and  in  equity  brought  by  the 
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assignee  against  any  person  claiming  an  adverse  interest,  and 
e  converso  by  such  person  against  the  assignee.  Now,  the 
argument  at  the  bar  supposes,  that  a  creditor  having  any  lien, 
mortgage,  or  other  security,  falls  within  the  category  here 
described  as  having  an  adverse  interest.  Assuming  this  to  be 
true,  (on  which  we  give  no  opinion ;  and  the  clause  certainly 
does  include  persons  claiming  by  titles  paramount  and  not 
under  the  bankrupt,)  still  it  must  be  admitted  that,  under  the 
8th  section,  a  bill  in  equity  may  be  brought  by  or  against  such 
♦^1 71  c^®^^^  ^^  *^^  Circuit  Court  to  redeem  or  foreclose,  or 
J  to  enforce,  or  to  set  *aside  such  a  lien,  mortgage,  or 
other  security.  If  it  can  be,  then  the  lien,  mortgage  or  other 
security,  is  not  saved  from  the  cognisance  of  the  Circuit  Court 
having  jurisdiction  in  bankruptcy,  but  the  most  ample  reme- 
dies lie  there ;  and  although  the  rights  of  such  creditors  are  to 
be  protected,  they  are  subject  to  the  entire  examination  and 
decision  of  the  court  as  much  as  they  would  be,  if  brought 
before  the  court  in  the  exercise  of  its  ordinary  jurisdiction. 
If,  then,  the  jurisdiction  over  such  liens,  mortgages,  and  secu- 
rities exists  in  the  Circuit  Court,  it  follows  from  the  very 
words  of  the  Bankrupt  Act,  that  the  District  Court  has  a  con- 
current juiisdiction  to  the  same  extent  and  with  the  same 
powers. 

But  it  is  objected,  that  the  jurisdiction  of  the  District  Court 
is  summary  in  equity  and  without  appeal  to  any  higher  court. 
This  we  readily  admit.  But  this  was  a  matter  for  the  consid- 
eration of  Congress  in  framing  the  act.  Congress  possess  the 
sole  right  to  say  what  shall  be  the  forms  of  proceedings,  either 
in  equity  or  at  law,  in  the  courts  of  the  United  States;  and  in 
what  cases  an  appeal  shall  be  allowed  or  not.  It  is  a  matter  of 
sound  discretion,  and  to  be  exercised  by  Congress  in  such  a 
manner  as  shall  in  their  judgment  best  promote  the  public  con- 
venience and  the  true  interests  of  the  citizens.  Because  the 
proceedings  are  to  be  in  the  nature  of  summary  proceedings 
in  equity,  it  by  no  means  follows,  that  they  are  not  entirely 
consistent  with  the  principles  of  justice  and  adapted  to  pro- 
mote the  interest  as  well  as  the  convenience  of  all  suitors. 
Because  there  is  no  appeal  given,  it  by  no  means  follows,  that 
the  jurisdiction  is  either  oppressive  or  dangerous.  No  appeal 
lies  from  the  judgments  either  of  the  District  or  Circuit  Court 
in  criminal  cases;  and  yet  within  the  cognisance  of  one  or 
both  of  those  courts  are  all  crimes  and  offences  against  the 
United  States,  from  those  which  are  capital  down  to  the  low- 
est misdemeanors,  affecting  the  liberty  and  the  property  of  the 
citizens.  And  yet  there  can  be  no  doubt  that  this  denial  of 
iijipellate  jurisdiction  is  founded  in  a  wise  protective  public 
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policy.  The  same  reasoning  would  apply  to  the  appellate  jur- 
isdiction from  the  decrees  and  judgments  of  the  Circuit  Court, 
which  are  limited  to  cases  above  $2000,  and  cases  below  that 
sum  embrace  a  large  proportion  of  the  business  of  that  court. 

But,  in  the  present  instance,  the  public  policy  of  confiding 
the  whole  jurisdiction  to  the  District  Court  without  appeal  in 
ordina^  cases  requires  no  elaborate  armiment  for  its  vindica- 
tion. The  district  judges  are  presumed  to  be  entirely  compe- 
tent to  all  the  duties  imposed  upon  them  by  the  Bankrupt 
Act.  In  cases  of  doubt  or  difficulty,  the  judges  have  full 
authority  given  to  them  to  adjourn  any  questions  into  the  Cir- 
cuit Court  for  a  final  decision.  That  very  course  was  adopted 
in  the  present  case.  In  the  next  place,  in  one  class  of  cases, 
that  of  adverse  interests  between  the  assignee  and  third  per- 
sons, either  party  is  at  liberty  to  institute  original  proceedings 
in  the  Circuit  Court,  if  a  prior  suit  has  not  been  brought  r«g-f  o 
therefor,  *in  the  District  Court.  So  that  here  the  act  ^ 
has  afforded  effectual  means  to  have  the  aid  and  assistance  of 
the  judge  of  the  Circuit  Court,  wherever  it  may  seem  to  be 
either  expedient  or  necessary  to  solve  anv  questions  of  import- 
ance or  difficulty,  and  it  has  also  securea  to  parties  having  an 
adverse  interest  a  right  at  their  election  to  proceed  in  the 
District  or  the  Circuit  Court  for  any  remedial  justice  which 
their  case  may  require.  On  the  other  hand,  the  avowed  policy 
of  the  Bankrupt  Act,  that  of  ensuring  a  speedy  administration 
and  distribution  of  the  bankrupt's  effects,  would  (as  has  been 
already  suggested)  be  greatly  retarded,  if  not  utterly  defeated 
by  the  delays  necessarily  incident  to  regular  and  plenary  pro- 
ceedings in  equity  in  the  District  Court,  or  by  allowing  appeals 
from  the  District  Court  to  the  Circuit  Court  in  all  matters 
arising  under  the  Bankruptcy. 

It  is  farther  objected  that,  if  the  jurisdiction  of  the  District 
Court  is  as  broad  and  comprehensive  as  the  terms  of  the  act 
justify  according  to  the  interpretation  here  insisted  on,  it 
operates  or  may  operate  to  suspend  or  control  all  proceedings 
in  the  state  courts  either  then  pending  or  thereafter  to  be 
brought  by  any  creditor  or  person  having  any  adverse  interest 
to  eniorce  his  rights  or  obtain  remedied  redress  against  the 
bankrupt  or  his  assets  after  the  bankruptcy.  We  entertain 
no  doubt  that,  under  the  provisions  of  the  6th  section  of  the 
act,  the  District  Court  does  possess  full  jurisdiction  to  sus- 
pend or  control  such  proceedings  in  the  state  courts,  not  by 
acting  on  the  courts,  over  which  it  possesses  no  authority; 
but  Dy  acting  on  the  parties  through  the  instrumentab'ty  of 
an  injunction  or  other  remedial  proceedings  in  equity  upon 
due  application  made  by  the  assignee  and  a  proper  case  being 
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laid  before  the  court  requiring  such  interference.  Such  a 
course  is  very  familiar  in  courts  of  chancery,  in  cases  where  a 
creditors'  bill  is  filed  for  the  administration  of  the  estate  of  a 
deceased  person,  and  it  becomes  necessary  or  proper  to  take 
the  whole  assets  into  the  hands  of  the  courts  for  the  purpose 
of  collecting  and  marshalling  the  assets,  ascertaining  and 
adjusting  conflicting  priorities  and  claims,  and  accomplishing 
a  due  and  equitable  distribution  among  all  the  parties  in 
interest  in  the  estate.  Similar  proceedings  have  been  insti- 
tuted in  England  in  cases  of  bankruptcy ;  and  they  were  with- 
out doubt  in  the  contemplation  of  Congress  as  indispensable 
to  the  practical  working  of  the  bankrupt  system.  But  be- 
caiise  the  District  Court  does  possess  such  a  jurisdiction  under 
the  act,  there  is  nothing  in  the  act  which  requires  that  it  should 
in  all  cases  be  absolutely  exercised.  On  the  contrary,  where 
suits  are  pending  in  the  state  courts,  and  there  is  nothing  in 
them  which  requires  the  equitable  interference  of  the  District 
Court  to  prevent  any  mischief  or  wrong  to  other  creditors 
under  the  bankruptcy,  or  any  waste  or  misapplication  of  the 
assets,  the  parties  may  well  be  permitted  to  proceed  in  such 
suits  and  consummate  them  by  proper  decrees  and  judgments, 
especially  where  there  is  no  suggestion  of  any  fraud  or  injus- 

*^1Q1  ^^^^  ^^  ^^^  P^^^  ^^  ^^^  plaintifiGs  in  those  *suits.  The 
-J  act  itself  contemplates  that  such  suits  may  be  prose- 
cuted and  further  proceedings  had  in  the  state  courts ;  for  the 
assignee  is  by  the  8d  section  authorized  to  sue  for  and  defend 
the  property  vested  in  him  under  the  bankruptcy,  "subject  to 
the  orders  and  directions  of  the  District  Court,"  "and  ail  suits 
at  law  and  in  equity  then  pending  in  which  such  bankrupt  is 
a  party,  may  be  prosecuted  and  defended  by  such  assignee  to 
its  final  conclusion  in  the  same  way  and  manner  and  with  the 
same  effect  as  they  might  have  been  by  the  bankrupt."  So 
that  here  the  prosecution  or  defence  of  any  such  suits  in  the 
state  courts  is  obviously  intended  to  be  placed  under  the  dis- 
cretionary authority  of  the  District  Coiui;.  And  in  point  of 
fact,  as  we  all  know,  very  few,  comparatively  speaking,  of  the 
numerous  suits  pending  in  the  state  courts  at  the  time  of  the 
bankruptcy  ever  have  been  interfered  with,  and  never,  unless 
some  equity  intervened  which  required  the  interposition  of 
the  District  Court  to  sustain  or  protect  it.^ 

It  would  be  easy  to  put  cases  in  which  the  exercise  of  this 
authority  may  be  indispensable  on  the  part  of  the  District 
Court,  to  prevent  irreparable  injury,  or  loss,  or  waste,  of  the 
assets,  without  adverting  to  the  case  at  bar,  where,  upon  the 

'  Followed.    ClafUn  t.  Hotueman,  8  Otto,  18B. 
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allegations  in  the  petition  and  supplemental  petition,  the  cred- 
itors of  the  bankrupt  are  attempting  to  enforce  a  mortgage 
asserted  to  be  illegal  and  invalid,  and  to  procure  a  forced  sale 
of  the  property  by  the  sheriff,  in  an  illegal  and  irregular  man- 
ner, thereby  sacrificing  the  interest  of  the  other  creditors 
under  the  bankruptcy.  Let  us  put  the  case  of  numerous  suits 
pending,  or  to  be  brought  in  the  state  courts,  upon  different 
mortgages,  by  the  mortgagees,  upon  various  tracts  of  land 
and  other  property,  some  of  the  mortgages  being  upon  the 
whole  of  the  tracts  of  land  or  other  property ;  some  upon  a 
part  only  thereof;  some  of  them  involving  a  conflict  of  inde- 
pendent titles ;  some  of  them  involving  questions  as  to  the 
extinguishment,  or  satisfaction,  or  validity,  of  the  debts ;  and 
some  of  theni  involving  very  doubtful  questions  as  to  the  con- 
struction of  the  terms  and  extent  of  the  conveyances.  If  all 
such  suits  may  be  brought  by  the  separate  mortgagees,  in  the 
different  state  tribunals,  and  the  mortgagees  cannot  be  com- 
pelled to  join  in,  or  to  be  made  parties  defendant  to  one  single 
bill,  (as  is  certainly  the  case  in  those  states  where  general 
equity  jurisdiction  is  not  given  to  the  state  courts,)  it  is  most 
obvious  that,  as  each  of  the  state  tribunals  may  or  must  pro- 
ceed upon  the  single  case  only  before  it,  the  most  conflicting 
decisions  may  be  made,  and  gross  and  irreparable  injustice 
may  be  done  to  the  other  mortgagees,  as  well  as  to  the  general 
creditors  under  the  bankruptcy.  All  this,  however,  is  com- 
pletely avoided,  by  bringing  the  whole  matters  in  controversy 
between  all  the  mortgagees  before  the  District,  or  Circuit  Courts 
making  them  all  parties  to  the  summary  proceedings  in  equity, 
and  thus  enabling  the  court  to  marshal  tne  rights,  and  priorities, 
and  claims,  of  all  the  parties,  and  by  a  sale  and  other  proceed- 
ings, after  satisfying  *the  just  claims  of  all  the  mort-  r^ooA 
gagees,  applying  the  residue  of  the  assets,  if  any,  for  ^ 
the  benefit  of  the  general  creditors.  Similar  considerations 
would  apply  to  other  liens  and  securities,  held  by  different 
parties  in  the  same  property,  or  furnishing  grounds  of  conflict 
and  controversy  as  to  their  respective  rights  and  claims. 

Besides,  how  is  the  bankrupt  court  or  the  assignee,  in  a 
great  variety  of  cases  of  liens,  mortgages,  and  other  securi- 
ties, to  ascertain  the  just  and  full  amount  thereof  after  the 
deduction  of  all  payments  and  equitable  set-offs,  unless  it  can 
entertain  a  suit  in  equity,  for  a  discovery  of  the  debts,  and 
paymetttSi-andAflet-offs,  and  grant  suitable  relief  in  the  prem- 
ises?. The  bankrupt  is  not,  in  his  schedule,  bound  to  specify 
them ;  and  if  h^  did,  nan  eomtat  that  the  other  parties  would 
admit  their  correctness,  or  that  the  general  creditors  would 
admit  their  validity  and  amount.    The  11th  section  of  the 
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act  gives  the  assignee  full  power  and  authority,  by  and  under 
the  order  and  direction  of  the  proper  court  in  bankruptcy,  to 
redeem  and  discharge  any  mortgage  or  other  pledge,  or 
deposit  or  lien,  upon  any  property,  and  to  tender  a  due  peiv 
formauce  of  the  conditions  thereof.  But  how  can  this  be 
effectually  done,  unless  the  bankrupt  court  and  assignee  can, 
by  proceedings  in  that  very  court,  ascertain  what  is  the 
amount  of  such  mortgage,  or  pledge,  or  deposit,  or  lien,  and 
what  acts  are  to  be  done  as  a  performance  of  the  mortgage,  or 
pledge,  or  deposit,  through  the  instrumentality  of  a  suit  in 
the  nature  of  a  summary  proceeding  in  equity  for  a  discovery 
and  relief?  If  we  are  told  that  resort  may  be  had  to  the  state 
courts  for  redress,  one  answer  is,  that  in  some  of  the  states  no 
adequate  jurisdiction  exists  in  the  state  courts,  since  they  are 
not  clothed  with  general  jurisdiction  in  equity.  But  a  stronger 
and  more  conclusive  answer  is,  that  Congress  did  not  intendto 
trust  the  working  of  the  bankrupt  system  solely  to  the  state 
courts  of  twenty-six  states,  which  were  independent  of  any 
control  by  the  general  government,  and  were  under  no  obliga- 
tions to  carry  the  system  into  effect.  The  judicial  power  of 
the  United  States  is,  by  the  Constitution,  competent  to  all 
such  purposes ;  and  Congress,  by  the  act,  intended  to  secure 
the  complete  administration  of  the  whole  system  in  its  own 
courts,  as  it  constitutionally  might  do. 

Let  us  look  at  another  provision  of  the  act  already  referred 
to,  which  declares,  ^'  that  in  order  to  insure  a  speedy  settle- 
ment and  close  of  the  proceedings  in  each  case  in  bankruptcy, 
it  shall  be  the  duty  of  the  court  to  order  and  direct  a  collec- 
tion of  the  assets,  and  a  reduction  of  the  same  to  money,  and 
a  distribution  thereof,  at  as  early  periods  as  practicable." 
Now  here  again,  it  may  be  repeated,  that  the  end  is  required, 
and  can  it  be  doubted  that  adequate  means  to  accomplish  the 
end  are  intended  to  be  given  ?  Construing  the  language  of 
the  6th  section  as  we  construe  it,  adequate  means  are  given ; 
construing  it  the  other  way,  and  it  excludes  the  jurisdiction, 
if  not  of  the  whole  subject,  at  least  of  the  most  important 
*3211  P^^^  ^^  *^^^  system,  and  they  are  left  solely  to  the 
•J  cognisance  of  the  tribunals  of  twenty-six  different  states, 
no  one  of  which  is  bound  by  the  acts  of  the  others,  or  is  under 
the  control  of  the  national  courts.  If  it  be  admitted,  (what 
cannot  well  be  denied,)  that  the  District  Court  may  order  a 
sale  of  the  property  of  the  bankrupt,  under  this  section,  how 
can  that  sale  be  made  safe  to  the  purchasers,  until  all  claims 
thereon  have  been  ascertained  and  adjusted?  How  can  any 
distribution  of  the  assets  be  made,  until  all  such  claims  are 
definitively  liquidated  ?    How  can  the  proceedings  be  brought 
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to  a  close  at  all,  far  less  within  the  two  years,  unless  all  par- 
ties claiming  an  interest,  adverse  or  otherwise,  can  be  brought 
before  the  bankrupt  court,  to  assert  and  maintain  them  ?  Be- 
sides, independently  of  the  delays  which  must  necessarily  be 
incident  to  a  resort  to  state  tribunals  to  adjust  the  matters 
and  rights  affected  by  or  arising  in  bankruptcy,  considering 
the  vast  number  of  cases  pending  in  those  courts,  in  the  due 
administration  of  their  own  jurisprudence  and  laws,  there 
could  hardly  fail  to  be  a  conmct  in  the  decisions,  as  to  the 
priority  and  extent  of  the  various  claims  of  the  creditors,  pur- 
suing their  remedies  therein  in  distinct  and  independent  suits, 
and  perhaps,  also,  in  different  state  tribunals  of  co-ordinate 
jurisdiction.  These  are  but  a  few  of  the  cases  which  may  be 
put  to  show  the  propriety,  nay,  the  necessity,  of  the  jurisdic- 
tion of  the  District  Court  to  the  full  extent  of  reaching  all 
cases  arising  out  of  the  bankrupt  act. 

The  truth  is,  (as  has  been  already  asserted,)  that  in  no  other 
way  could  the  bankrupt  system  be  put  into  operation,  without 
interminable  doubts,  controversies,  embarrassments,  and  diffi- 
culties, or  in  such  a  manner  as  to  achieve  the  true  end  and 
design  thereof.  Its  success  was  dependent  upon  the  national 
machinery  being  made  adequate  to  all  the  exigencies  of  the 
act.  Prompt  and  ready  action,  without  heavy  charges  or 
expenses,  could  be  safely  relied  on,  when  the  whole  juris- 
diction was  confided  to  a  single  court,  in  the  collection  of  the 
assets ;  in  the  ascertainment  and  liquidation  of  the  liens  and 
other  specific  claims  thereon ;  in  adjusting  the  various  priori- 
ties and  confiictinff  interests;  in  marshalling  the  different 
funds  and  assets;  m  directing  the  sales  at  such  times  and 
in  such  a  manner  as  should  best  subserve  the  interests  of  all 
concerned ;  in  preventing,  by  injunction  or  otherwise,  any  par- 
ticular creditor  or  person,  having  an  adverse  interest,  from 
obtaining  an  unjust  and  inequitable  preference  over  the  gene- 
ral creditors,  by  an  improper  use  of  his  rights  or  his  remedies 
*in  the  state  tribunals ;  and  finally,  in  maMng  a  due  distribu- 
tion of  the  assets,  and  bringing  to  a  close,  within  a  reasonable 
time,  the  whole  proceedings  in  bankruptcy.  Sound  policy, 
therefore,  and  a  just  regard  to  public  as  well  as  private  inter- 
ests, manifestly  dictated  to  Congress  the  propriety  of  vesting 
in  the  District  Court  full  and  complete  jurisdiction  over  all 
cases  arising,  or  acts  done,  or  matters  involved,  in  the  due 
administration  and  final  settlement  of  the  bankrupt's  r«g22 
estate  ;  and  it  is  accordingly,  in  our  judgment,  *design-  ^ 
edly  given  by  the  6th  section  of  the  act.  In  this  view  of  the 
matter,  the  District  Court  has  not  exceeded  its  jurisdiction  in 
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entertaining  the  present  suit,  but  it  has  full  power  and  author- 
ity to  proceed  to  the  due  adjudication  thereof  upon  its  merits. 

This  view  of  the  subject  disposes  also  of  the  other  question 
made  at  the  bar,  whether  this  court  has  jurisdiction  to  issue  a 
writ  of  prohibition  to  the  District  Court  in  cases  in  bank- 
ruptcy, if  it  has  exceeded  its  proper  jurisdiction.  As  the  Dis- 
trict Court  has  not  exceeded  its  jurisdiction  in  the  present 
case,  the  question  is  not  absolutely  necessary  to  be  decided. 
But  it  may  be  proper  to  say,  as  the  point  has  been  fully  argued, 
that  we  possess  no  revising  power  over  the  decrees  of  the  Dis- 
trict Court  sitting  in  bankruptcy ;  that  the  District  Court,  in 
the  present  case,  has  not  interfered  with,  or  in  any  manner 
evaded  or  obstructed,  the  appellate  authority  of  this  court, 
by  entertaining  the  present  writ;  and  that  we  know  of  no 
case  where  this  court  is  authorized  to  issue  a  writ  of  pro- 
hibition to  the  District  Court,  except  in  the  cases  expressly 
provided  for  by  the  18th  section  of  the  Judiciary  Act  of  1789, 
chap.  20,  that  is  to  say,  where  the  District  Courts  are  "  pro- 
ceeding as  courts  of  admiralty  and  maritime  jurisdiction." 

Upon  the  whole,  the  motion  for  a  writ  of  prohibition  is 
overruled. 

Mr.  Justice  CATRON. 

By  the  14th  section  of  the  Judiciary  Act  this  court  has 
power  to  issue  writs  proper  and  necessary  for  the  exercise  of 
its  jurisdiction ;  haviug  no  jurisdiction  in  any  given  case,  it 
can  issue  no  writ :  that  it  has  none  to  revise  the  proceedings 
of  a  bankrupt  court  is  our  unanimous  opinion.  So  far  we 
adjudge ;  and  in  this  I  concur.  For  further  views  why  the 
prohibition  cannot  issue,  I  refer  to  the  conclusion  of  the  prin- 
cipal opinion.  But  a  majority  of  my  brethren  see  proper  to 
go  further,  and  express  their  views  at  large  on  the  jurisdiction 
of  the  bankrupt  court.  In  this  course  I  cannot  concur ;  per- 
haps it  is  the  result  of  timidity  growing  out  of  long  estab- 
lished judicial  habits  in  courts  of  error  elsewhere,  never  to 
hazard  an  opinion  where  no  case  was  before  the  court,  and 
when  that  opinion  might  be  justly  arraigned  as  extra-judicial, 
and  a  mere  dictum  by  courts  and  lawyers ;  be  partly  disre- 
garded while  I  was  living,  and  almost  certainly  be  denounced 
as  undue  assumption  when  I  was  no  more.  A  measure  of  dis- 
regard awarded  with  an  unsparing  hand,  here  and  elsewhere, 
to  the  dicta  of  state  judges  under  similar  circumstances :  and 
it  is  due  to  the  occasion  and  to  myself  to  say,  that  I  have  no 
doubt  the  dicta  of  this  court  will  only  be  treated  with  becom- 
ing respect  before  the  court  itself,  so  long  as  some  of  the 
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judges  who  concurred  in  them  are  present  on  the  bench ;  and 
afterwards  be  openly  rejected  as  no  authority — as  they  are  not. 
The  case  standing  in  the  District  Court  of  Louisiana  will 
test  it  as  well  as  another.  The  application  for  a  pro-  rmoog 
hibition  was  brought  *before  us  at  last  term ;  then  the  ^ 
late  Mr.  Justice  Baldwin  was  here,  and  one  other  of  the 
judges  now  present  was  then  absent ;  had  the  matter  not  then 
been  laid  over  on  advisement,  and  a  decision  been  had  adverse 
to  our  jurisdiction  to  award  the  writ ;  and  an  opinion  been 
expressed  by  the  majority  of  the  judges  then  present,  against 
the  legality  of  the  proceeding  in  the  bankrupt  court,  declaring 
it  void,  and  that  in  the  state  court  valid ;  would  the  bankrupt 
court  be  bound  to  conform  to  such  opinion ;  would  it  overrule 
the  instructions  given  in  the  particular  case  by  4;he  Circuit 
Court  on  the  questions  adjourned,  dismiss  the  petition  of 
Christy,  the  assignee,  and  let  the  decree  and  sale  foreclosing 
the  mortgage  made  by  the  state  court  stand  ?  Will  the  bank- 
rupt court  of  Pennsylvania  be  bound,  either  judicially  or  in 
comity,  by  the  opinion  now  riven  by  a  majority  of  the  judges 
present,  to  overthrow  that  of  Mr.  Justice  Baldwin  in  the  case 
hereto  appended ;  or  is  it  bound  to  conform  ?  Are  the  bank- 
rupt courts  in  all  the  districts  that  have  held  the  state  pro- 
ceedings on  liens  to  be  valid,  and  not  subject  to  their 
supervision,  now  bound  to  suppress  such  proceedings  on  the 
suggestion  of  assignees  that  they  were  erroneous  or  incon- 
venient, regardless  of  proof,  as  was  done  in  Louisiana,  and 
thereby  overhaul  cases  in  great  numbers  supposed  to  be  set- 
tled? Certainly  not.  This  court  has  no  power  over  the  bank- 
rupt courts,  more  than  they  have  over  this  court ;  the  bankrupt 
law  has  made  them  altogether  independent,  and  their  decrees 
as  binding  as  ours,  and  as  final.  We  have  as  little  power  to 
control  them  as  the  state  courts  have ;  they  may  concur  with 
the  reasoning  of  either,  or  neither,  at  discretion.  I  therefore 
think  we  should  refrain  from  expressing  any  extra-judicial 
opinion  on  the  present  occasion ;  we  did  so  in  Nelson  v.  Car- 
land^  1  How.,  265,  a  case  involving  the  constitutionality  of  the 
bankrupt  law,  and  I  then  supposed  most  properly,  by  the  ma- 
jority of  the  court,  who  thought  we  had  no  jurisdiction:  a 
more  imposing  application,  requiring  an  opinion,  could  not 
have  been  presented,  as  twelve  hundred  cases  depended  on  the 
decision  of  the  District  Court  of  Missouri,  which  was  opposed 
to  the  constitutionality  of  the  law ;  and  to  revise  it  the  case 
was  brought  here.  So  in  Dorr's  application,  at  the  present 
term,  for  a  writ  of  habeas  corpus^  the  same  course  was  pursued. 
That  application  and  this  are  not  distinguishable  in  principle : 
in  neither  had  this  court  power  to  bring  a  case  for  judgment 
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into  it ;  there,  and  here,  we  held  nothing  was  before  us,  or 
could  be  brought  before  us.  With  this  course  I  would  now 
content  myseli,  was  it  not  that  by  acquiescing  in  silence  with 
the  opinion  of  my  brethren  I  might  be  supposed  to  have  agreed 
with  them  in  the  course  pursued ;  and  also  in  the  views  ex- 
pressed in  the  afiSrmance  of  the  jurisdiction  exercised  under 
the  bankrupt  law  by  the  Circuit  Court  of  Eastern  Louisiana ; 
to  both  of  which  my  opinion  is  adverse,  and  that  most  de- 
cidedly. The  case  presented  to  that  court  was  this : — 
♦3241  *^^  1839,  Walden  gave  to  the  City  Bank  a  mortgage 
J  to  secure  the  payment  of  $200,000  loaned  him,  on  a 
plantation  and  town  lots. 

In  1840,  he  instituted  a  suit  in  the  District  Court  of  the 
state,  in  New  Orleans,  to  set  the  mortgage  aside  as  void ;  a 
trial  was  had,  and  the  court  adjudged  the  mortgage  valid ; 
from  this  Walden  appealed  to  the  Supreme  Court  of  Louisiana, 
and  that  court  affirmed  the  judgment. 

The  bank  then  proceeded  in  the  District  Court  of  the  state 
to  foreclose  the  mortgage,  and  on  the  17th  of  May,  1842,  an 
order  of  seizure  and  sale  was  made ;  and  an  actual  seizure  of 
the  property  was  executed  on  the  19th  of  May.  The  sale  took 
place  on  the  27th  of  June. 

The  property  was  sold  by  lots,  after  appraisement,  in  con- 
formity to  the  laws  of  Louisiana,  and  the  bank  became  the 
purchaser  at  the  price  of  $160,000. 

That  the  sale  was  made  in  regular  and  due  form,  according 
to  the  modes  of  proceeding  in  the  state  courts,  cannot  be  con- 
troverted. 

On  the  18th  of  June,  1842,  Walden  filed  his  petition  for  the 
benefit  of  the  bankrupt  law;  and  on  the  18th  of  July  was 
declared  a  bankrupt,  and  an  assignee  appointed.  The  $200,000 
was  on  Walden's  creditor  list,  but  the  bank  refused  to  prove 
its  debt,  and  relied  on  the  decree  of  foreclosure,  and  the  force 
of  its  lien,  by  the  mortgage. 

Christy,  the  assignee,  filed  his  petition  in  the  bankrupt  court, 
and  as  part  of  the  proceeding  in  bankruptcy,  to  have  the  sale 
declared  void :  1.  Because  it  was  made  after  Walden  applied 
for  the  benefit  of  the  bankrupt  law.  2.  Because  the  sale  had 
been  unfairly  conducted.  8.  Because  the  proceeding  in  the 
state  court  was  erroneous.  4.  Because  the  debt  was  affected 
with  usury,  and  therefore  the  mortgage  void  originally;  and 
should  be  so  decreed  by  the  bankrupt  court. 

The  bank  appeared,  and  pleaded  to  the  jurisdiction  of  the 
bankrupt  court;  and  relied  on  the  proceedings  of  the  state 
court  as  valid  by  answer.    Exceptions  were  taken  to  this  plea 
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and  answer,  which  were  adjourned  to  the  Circuit  Court ;  there 
it  was  adjudged,  and  the  District  Court  instructed : 

1.  That  it  had  full  and  ample  jurisdiction  to  try  all  tho 
questions  set  forth  in  the  petition  of  the  assignee ;  and  to  try, 
adjudge,  and  determine  the  same  between  the  parties. 

2.  That  the  seizure  and  sale  of  the  state  court  were  void ; 
and  that  the  District  Court  of  the  United  States  do  declare  it 
void. 

8.  That  the  District  Court  has  full  power  and  authority  to 
try  and  determine  the  validity  of  the  mortgage;  and  if  proved 
on  the  trial  void,  to  declare  it  so,  and  to  make  a  decree  order- 
ing the  property  to  be  sold  for  the  benefit  of  the  creditors 
generally;  but  if  found  valid,  the  bank  to  have  the  benefit  of 
its  lien. 

This  decree  pronounced  void  the  judgment  of  the  r«QQ/v 
Supreme  Court  *of  Louisiana,  a£Girmin^  that  of  the  ^ 
inferior  court  declaring  the  mortgage  valid,  and  not  afPected 
with  usury ;  which  was  conclusive  between  Walden  and  the 
bank  before  the  bankrupt  law  existed.  2.  It  declared  void 
the  decree  and  order  of  seizure  made  before  Walden  applied 
for  the  benefit  of  the  act — and  it  declared  void  the  sale :  In 
short,  it  annulled  all  the  judgments  of  the  state  courts,  and 
assumed  to  extinguish  the  title  acquired  under  them ;  and  has 
extinguished  in  f6rm  and  fact,  if  the  views  of  a  majority  of  my 
present  brethren  be  correct,  a  title  indisputable  according  to 
the  laws  of  Louisiana  standing  alone ;  this  is  manifest  from  the 
slightest  examination  of  the  met,  and  laws  applicable  to  them. 
On  the  18th  of  July  the  decree  declaring  Walden  a  bankrupt 
was  passed ;  up  to  this  date  he  might  or  might  not  be  declared 
a  bankrupt,  either  at  his  own  instance,  or  that  of  the  court ; 
therefore  he  was  a  proper  party  before  the  state  court  until 
that  time ;  afterwards  he  was  represented  by  his  assimee ;  his 
propertv^  was  under  execution  when  he  was  declared  a  bank- 
rupt ;  if  he  had  then  died,  still  the  duty  of  the  officer  would 
have  been  to  sell ;  the  execution  having  commenced,  a  natural 
or  civil  death  could  not  defeat  it,  as  the  property  was  in  the 
custody  of  the  law. 

If  it  be  true  that  this  title  is  void,  it  follows  every  other  is 
void  where  a  sale  has  taken  place  idfter  the  defendant  to  the 
execution  (issued  by  a  state  court)  had  applied  for  the  benefit 
of  the  bankrupt  law;  and  this  whether  the  execution  was 
awarded  in  the  form  usual  to  courts  of  law,  or  by  decree  in  a 
court  of  chancery,  ordering  a  seizure  and  sale  by  force  of  the 
decree.  Everv  sheriff,  or  commissioner  in  chancery,  executing 
such  writ  or  decree,  must  have  been  a  trespasser ;  and  all  per- 
sons taking  under  such  sales  deluded  purchasers.    In  the 

Vol,  in,— 24  869 


825  SUPREME  COURT. 


Ex  parte  Christy, 


eighth  circuit  there  are  very  many  such  cases  beyond  doubt ; 
they  are  founded  on  my  opinion  acting  with  the  district 
judges,  who  fully  concurred  with  me,  uiat  such  sales  were 
lawful,  and  the  titles  acquired  under  them  valid.  In  two 
other  circuits  at  least,  similar  views  have  been  entertained, 
and  no  doubt  similar  consequences  have  followed.  It  is  there- 
fore due  to  interests  so  extensive,  afiTecting  so  many  titles,  that 
they  should  not  be  overthrown  until  a  case  calling  for  the 
authoritative  adiudication  of  this  court  is  presented  involving 
them,  and  thereiore  these  brief  views  have  been  expressed;  not 
on  the  jurisdiction  of  the  bankrupt  courts  generally ;  but  on 
the  precise  facts  presented  as  the  grounds  on  which  the  pro- 
hibition was  demanded. 

On  the  force  of  the  lien,  and  the  remedy  to  enforce  it,  as  a 
right  excepted  from  the  bankrupt  law,  I  have  said  nothing, 
because  my  late  brother  Baldwin  was  called  on  to  follow  the 
decision  given  in  Louisiana  and  refused.  As  he  decided  under 
the  responsibility  of  passing  on  men's  rights,  and  from  whose 
judgment  there  was  no  appeal,  his  opinion  is  judicial,  and 
*3261  ^^^1^^^^^^^^  throughout  his  late  circuit,  whereas  mine 
-'  on  the  present  occasion  would  be  extra-judicial,  *and 
therefore  I  append  his  instead  of  any  I  may  entertain  indi- 
vidually. 

In  the  aforegoing  opinion  of  Mr.  Justice  Catbok,  Mr.  Jus- 
tice Daniel  concurs.*^ 

Opinion  of  Mr.  Justice  Baldwin,  adopted  by  Mr.  Justice 
Catron  as  a  part  of  his  dissenting  opinion. 

In  the  matter  of  John  Kerlin^  a  Bankrupt.     Oct.  26,  1848. 

On  the  18th  of  May,  1843,  the  assignees  of  John  Eerlin,  a 
bankrupt,  presented  their  petition  to  the  judge  of  the  District 
Court  tor  the  eastern  district  of  Pennsylvania,  praying  for  an 
order,  authorizing  them  to  sell  certain  real  estate  of  the  bank- 
rupt, in  Delaware  county.  On  the  face  of  the  petition  it 
appeared  that  at  the  time  of  the  decree  of  bankruptcy,  the 
property  was  subjected  to  encumbrances  amounting  to  $14,800 ; 
that  it  had  been  sold  by  the  sheriff  of  Delaware  county  on  the 
11th  of  May,  1848,  for  the  sum  of  $8000,  by  virtue  of  proceed- 
ings issued  by  the  Court  of  Common  Pleas  of  Delaware 
county,  under  one  of  the  mortgages  recorded  before  the  decree 
of  bankruptcy,  but  the  purchaser  had  not  complied  with  the 
terms  of  the  sale.  The  assignee  in  bankruptey  contended  that 
the  sheriff  could  not  make  title  to  the  premises,  and  under  a 

^  This  opinion  is  also  approved  in  Matter  of  DaviHy  8  Bank.  Keg.,  170. 
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decision  of  the  Circuit  Court  in  Louisiana,  claimed  the  right 
to  sell.  The  district  Judge  (Randall)  refused  to  grant  the 
order,  but  at  request  of  the  parties  adjourned  the  question  to 
the  Circuit  Court,  where  the  following  opinion  was  delivered 
by  Baldwin,  J. 

The  following  questions  have  been  certified  by  the  district 
judge  for  the  opinion  of  this  court : 

^*  1st.  Does  a  sale  by  a  sheriff  after  a  decree  of  bankruptcy, 
by  virtue  of  process  issued  on  a  judgment  or  mortgage,  which 
was  a  lien  on  the  property  of  the  bankrupt  before  and  at  the 
time  of  the  decree,  divest  the  title  of  the  assignee  in  bank- 
ruptcy ?  " 

^^  2d.  In  case  of  a  sale  made  by  the  assignee  under  an  order 
of  the  court,  if  the  whole  of  the  purchase  money  is  not  suffi- 
cient to  discharge  the  liens  existing  at  the  time  of  the  decree, 
are  the  liens  divested  by  such  sale  r" 

The  leading  principle  which  has  governed  this  court  in  the 
construction  of  the  Bankrupt  Act  of  1841  has  been  to  consider 
it  as  establishing  a  uniform  law  on  the  subject  of  bankrupt- 
cies, in  the  most  comprehensive  sense  of  the  words  as  used  in 
the  Constitution,  in  which  there  is  no  other  restriction  on  the 
power  of  Confess  than  that  the  laws  shall  be  uniform  through- 
out the  United  States.  To  make  it  so  in  its  practical  opera- 
tion, it  must  be  taken  as  it  reads,  its  words  must  receive  their 
appropriate  meaning,  with  reference  to  the  whole  law,  and  the 
policy  developed  in  its  various  provisions. 

These  constitute  that  system  which  it  was  intended  r«Q07 
to  establish,  *not  by  assuming  that  the  design  of  the  *- 
law  was  to  adopt  any  pre-existiiig  rules  and  principles  found 
only  in  the  former  legislation  of  Congress,  or  in  other  countries, 
and  then  to  so  apply  it  as  to  effectuate  a  supposed  policy  not 
apparent  in  the  law  itself^  nor  consistent  with  its  language, 
the  insertion  of  which  into  the  system  must  make  it  operate 
according  to  the  intention  of  other  legislatures,  and  require  a 
mode  of  construction  which  will  do  violence  to  the  plainest 
terms  used  to  denote  and  declare  the  policy  and  general  prin- 
ciples which  Congress  have  actually  established. 

That  the  act  of  1841  is  anomalous  in  its  provisions,  unlike 
any  other  known  in  any  legislation  here  or  elsewhere,  cannot 
be  doubted.  In  the  great  outlines  as  well  as  in  the  details  of 
the  system,  we  feel  the  exercise  of  an  express  plenary  power, 
competent  to  act  at  its  own  unlimited  discretion,  (so  that  the 
action  be  uniform,)  either  by  adopting  or  modifying  some  old 
system  on  the  subject  of  bankruptcy  or  prescribing  a  new  one ; 
the  latter  mode  has  seemed  the  better  in  the  eye  of  the  legis- 
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lature,  and  the  duty  of  the  judicial  department  is  to  consider 
its  intentions  and  to  carry  it  into  effect. 

In  applying  this  principle  to  the  solution  of  the  first  ques- 
tion now  submitted,  there  seems  no  di£Giculty  as  to  the  policy 
and  intentions  of  the  law  &om  its  unequivocsd  language,  which* 
as  we  have  heretofore  held,  contains  an  express  prohibition  to 
the  judicial  power,  not  to  so  construe  any  provision  as  to 
annul,  destroy,  or  impair  any  lien,  mortgage,  or  other  security, 
on  property  which  is  valid  by  the  laws  of  the  states  respect- 
ively, and  not  inconsistent  with  the  2d  or  5th  sections. 

The  validity  of  a  mortgi^e  or  judgment  is  submitted  to  no 
other  test  than  these — the  laws  oi  the  states  and  these  two  sec- 
tions ;  if  they  stand  this  scrutiny,  the  duty  of  the  courts  is 
imperative.  The  Bankrupt  Act  protects  all  valid  judgments 
or  mortgages  against  any  construction  which  shall  impair  them, 
to  the  same  extent  as  the  Constitution  guards  the  obligation 
of  contracts  when  attempted  to  be  impaired  by  state  laws. 
Having  heretofore  given  this  as,  not  the  construction  merely, 
but  the  inevitable  result  of  language  incapable  of  being  mis- 
taken in  any  fair  reading  of  the  last  proviso  in  the  2d  section, 
and  stated  the  reasons  therefor  at  large,  it  is  not  deemed  either 
necessary  or  useful  to  now  resume  the  investigation  of  that 
provision  of  the  law,  as  no  doubt  was  then  or  k  now  enter- 
tained of  its  meaning ;  see  JEz  parte  Dudley^  et  al.^  Pa.  L.  Jl., 
802.  If  additional  reasons  could  be  reauisite  to  elucidate  this 
view  of  that  proviso,  they  will  be  found  in  the  11th  section, 
which  is  framed  to  meet  its  provisions — ^by  authorizing  the 
assignee  with  the  order  of  the  court,  to  redeem  and  discharge 
any  mortgage  or  lien  upon  any  property  of  the  bankrupt, 
though  payable  at  a  future  day,  and  to  tender  performance  of 
its  conditions. 

This  authority  to  redeem  and  discharge  a  lien  presupposes 
♦3281  ^*®  validity,  that  it  cannot  be  impaired  by  any  power  of 
-I  the  court,  and  *that  the  assignee  of  the  bankrupt 
could  not  take  the  property  so  bound  oefore  the  lien  was  dis- 
charged, on  any  other  terms  than  those  on  which  it  was  held 
by  the  bankrupt  himself,  before  any  decree  of  bankruptcy  had 
vested  his  rights  in  the  assignee,  else  whv  should  it  have  beon 
deemed  necessary  to  authorize  him  to  redeem  or  discharge  the 
lien,  if  it  was  not  in  full  force  as  well  after  as  before  the  peti- 
tion or  decree.  Neither  the  proviso  to  the  2d  or  the  11th  sec- 
tion discriminates  between  a  lien  existing  before  the  petition 
filed  or  after  it ;  both  comprehend  all  liens  existing  at  the  time 
of  the  decree  as  burdens  on  the  property,  and  contemplate  the 
necessity  of  their  payment  in  full  before  any  other  creditor 
can  come  in  upon  it.  The  only  fund  for  their  payment  being 
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the  assets  of  the  bankrupt  in  the  hands  of  the  assignee,  it  is 
clear  that  the  rights  of  those  creditors  who  have  liens,  are,  and 
must  be,  paramount  to  any  which  accrue  under  the  bank- 
ruptcy to  the  assignee  or  General  creditor.  When  liens  are 
paid,  then  the  property  wnich  they  bound  becomes  distri- 
butable by  the  assignee ;  if  not  paid,  the  rights  of  the  lien 
creditor  remaining  incapable  of  being  impaired  by  any  author- 
ity conferred  by  the  Bankrupt  Act,  stands  perfect  as  if  that 
act  had  not  been  passcfd ;  so  that  if  valid  by  the  law  of  the 
state,  and  not  inconsistent  with  the  2d  or  5th  sections  of  that 
law,  they  may  consequently  be  enforced  by  a  sale  or  other 
process  conformably  to  the  existing  laws  of  the  state  for 
enforcing  liens,  which  no  court  can  annul,  destroy,  or  impair, 
by  any  proceeding  in  bankruptcy.  On  this  subject,  the  prin- 
ciples established  by  the  Supreme  Court,  in  the  case  of  Brorir 
8<m  v.  Kemie^  are  replete  with  the  soundest  rules  of  jurispru- 
dence and  constitutional  law,  and  directly  applicable  to  the 
question  now  under  consideration,  which  is,  in  all  respects, 
analagous.  to  the  one  then  before  that  court  on  the  nature  of 
the  obligation,  of  the  extent  of  the  mortgage  and  the  rights  of 
the  mortgagee ;  and  the  validity  of  the  state  law,  which  im- 
paired h^  rights  to  enforce  the  payment  of  the  mortgage 
money.  In  that  case,  the  court  declared,  that  the  obligation 
of  the  contract,  the  rights  which  the  mortgagee  acquired  in 
the  mortgage  premises,  depended  on  the  then  existing  laws  of 
the  state,  which  ^^  created  and  defined  the  legal  and  equitable 
obligation  of  the  mortgi^e  contract."  1  How.,  315.  That 
the  Constitution  equally  prohibits  the  impairing  them  by  a 
state  law,  acting  on  the  remedy  or  directly  on  the  contract 
itself,  ^*  if  it  so  changes  the  nature  and  extent  of  existing 
remedies  as  materially  to  impair  the  rights  and  interests  of 
the  owner,  they  are  just  as  much  a  violation  of  the  compact 
as  if  they  directly  overturned  his  rights  and  interests  in  it." 
Id,,  816.  "  That  it  may  be  seriously  impaired  by  burdening 
the  proceedings  with  new  conditions  and  restrictions,  so  as  to 
make  the  remedy  hardly  worth  pursuing."  Id.,  307.  "  That 
the  rights  and  remedies  of  mortgagor  and  mortgagee  by  the 
law  then  in  force,  were  a  part  of  the  law  of  the  contract  with- 
out any  express  agreement  of  the  parties — they  were  r«Q29 
annexed  to  the  ^contract  at  the  time  it  was  made  and  ^ 
formed  a  paii;  of  it,  and  any  subsequent  law  impairing  the 
rights  thus  acquired,  impairs  the  obligations  which  the  con* 
tract  imposed.  Id.,  819.  And  on  these  principles  a  state 
law  which  encumbered  the  remedy  of  the  mortgagee  by  con- 
ditions imposed  after  its  obligations  had  attached  was  Dull  and 
^oid.     In  this  case  the  question  presented  is,  whether  a  court 
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of  the  United  States,  sitting  in  bankrputcy,  can,  by  any  rule, 
order,  or  decree,  impair  the  right  of  a  creditor  by  mortgage  or 
judgment,  to  enforce  the  payment  of  his  debts  by  a  sale  of  the 
property  mortgaged  or  encumbered  by  the  lien  of  a  judgment, 
according  to  the  provisions  of  the  state  laws.  If  the  right 
and  power  to  sell  can  be  taken  fi^om  the  creditors  and  con- 
ferred  on  the  assignee  of  a  bankrupt,  who  is  a  debtor  by  a  mort- 
gage or  judgment  existing  at  the  time  of  the  decree  of  bank- 
ruptcy ;  if  the  validity  of  the  liens,  the  time,  and  terms  of  sale, 
and  the  distribution  of  the  proceeds,  can,  under  the  bankrupt 
law,  be  determined  and  regulated  by  a  judge  in  a  proceeding 
in  bankruptcy,  from  which  there  can  be  no  appeal,  then  the 
remedy  for  enforcing  a  mortgage  or  judgment  is  no  longer 
annexed  to  the  contract  or  a  part  of  it.  The  empty  right  still 
remains  in  the  mortgagee,  yet  the  remedy  is  taken  from  him 
by  the  assignee  of  his  debtor.  The  final  adjudication,  and 
even  his  ultimate  rights,  and  the  mode  of  administering  the 
remedy,  is  made  dependent  on  the  discretion  of  a  judge,  exer- 
cised by  the  summary  proceedings  prescribed  by  the  Bankrupt 
Act,  instead  of  the  regular  course  of  the  law  as  administered 
in  the  courts  of  a  state.  For  such  a  course,  there  is  not  only 
no  warrant  in  the  law,  but  it  is  a  direct  violation  of  the  prohi- 
bition in  the  section,  by  so  construing  the  law  as  to  negative  its 
express  language,  and  taking  from  lien  creditors,  by  mere  judi- 
cial power,  those  very  rights  and  remedies  which  are  placed 
beyond  its  exercise,  in  terms  positively  forbidding  it,  in  as 
plain  and  emphatic  language  as  that  in  which  the  Constitution 
declares  that  ^^  no  state  shall  pass  any  law  impairing  the  obli- 
gation of  contracts."  The  principles  of  the  Supreme  Court 
m  the  case  of  Bronson,  must  be  repudiated  before  a  judge  can 
exercise  a  power  under  the  Bankrupt  Act  which  is  forbidden 
to  a  state  by  the  Constitution.  If  either  the  obligation  or  the 
remedy  is  impaired,  it  matters  not  by  whom  it  is  done ;  no 
state  has  any  power  to  do  it ;  Congress  can  only  do  it  by  a 
"uniform  law  on  the  subject  of  bankruptcy,"  nor  when  the 
law  is  silent  can  the  court  do  it  without  the  usurpation  of 
legislative  power.  But  the  law  is  not  silent ;  it  speaks  to  the 
judge;  it  forbids  him  to  do  any  act  which  impairs  any  lien 
then  existing,  and,  in  deciding  the  first  question  submitted  in 
this  case,  I  answer  in  the  affirmative,  and  repeat  the  language 
of  the  Supreme  Court:  "and  it  would  ill  become  this  court 
under  any  circumstances  to  depart  from  the  plain  meaning  of 
the  words  used,  and  to  sanction  a  distinction  between  the 
*8801  ^S^*  ^^^  ^^^  remedy  which  would  render  this  pro- 
J  vision  illusive  and  nugatory;  mere  *word8  of  form, 
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sffording  no  protection  and  producing  no  practical  result." 
1  How.,  318. 

But  were  the  Bankrupt  Act  open  to  construction,  and  the 
proviso  of  the  2d  section  left  out  of  view,  the  result  would  be 
the  same.  There  is  no  provision  in  the  act  that  interferes 
with  the  laws  of  a  state,  which  create  and  defend  the  obliga- 
tion of  a  contract  which  is  a  lien  on  property ;  there  is  noth- 
ing which  professes  to  effect  the  remedies  attached  to  such 
contract,  one  incident  of  which  is  the  power  of  the  creditor  to 
sell  or  extend  as  the  laws  of  the  respective  states  have  pre- 
scribed ;  it  requires  the  plenary  and  unlimited  power  of  Con- 
gress over  the  whole  subject  of  bankruptcies  to  abrogate  state 
laws  relating  to  liens,  or  to  take  from  state  courts  the  adminis- 
tration of  remedies  to  enforce  them,  and  above  all  to  prohibit 
the  creditor  from  resorting  for  his  remedy  to  that  law  which 
prescribed  it,  And  substituting  the  assignee  of  a  bankrupt,  the 
mere  creature  and  servant  of  a  judge  of  the  District  Court,  in 
his  place,  without  and  against  the  will  of  the  creditor.  Con- 
gress may  delegate  such  power  to  a  judge  or  a  court,  but  it 
must  be  in  plain  terms,  leaving  no  doubt  of  their  intention  to 
do  so ;  but  the  proposition  is  a  bold  one  indeed,  that  judicial 
power  is  competent  to  do  it,  when  the  legislature  has  not  given 
its  sanction  to  its  exercise ;  it  would  give  the  Constitution  a 
construction  which  would  authorize  the  courts  to  exercise  the 
power  granted  to  the  Congress,  without  the  passage  of  a  law 
delegating  it  to  the  judicial  department.  So  far  as  the  Bank- 
rupt Act,  by  express  words,  or  necessary  implication,  affects 
state  laws,  state  rights,  the  power  of  state  courts,  or  the 
rights  and  remedies  of  suitors  therein,  it  must  be  paramount, 

et  too  much  caution   cannot  be  observed  on  this  subject 

y  the  courts  of  the  United  States. 
The  settled  course  of  jurisprudence  in  the  state  is  to  be 
overlooked  only  when  such  is  the  intention  of  the  law;  no 
intention  to  do  so  is  to  be  presumed,  no  policy  is  to  be 
assumed  as  the  basis  of  the  law,  other  than  what  its  words 
indicate,  and  nothing  is  to  be  borrowed  from  any  other  system 
which  is  not  consistent  with  that  which  Congress  has  thought 
proper  to  create.  A  leading  feature  of  that  system  is  the  pro- 
tection of  all  liens  existing  at  the  time  of  the  decree  of  bank- 
ruptcy; they  are  created  by  contracts  which  by  their  own 
force  create  a  remedy  to  enforce  them;  this  remedy  is  the 
right  of  the  creditor,  the  rule  for  its  exercise  is  the  law  of  the 
state,  the  power  to  sell  in  this  state  is  the  essence  of  both 
right  and  remedy.  Congress  has  not  impaired  either,  and  for- 
bidden it  to  be  done  by  any  construction  of  the  Bankrupt 
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Act;  a  sale  made  pursuant  to  the  laws  of  the  state  must 
therefore  divest  the  title  of  the  assignee  in  bankruptcy. 

If  the  foregoing  views  are  sound,  they  dispose  of  tiiie  two 
questions ;  an  order  of  the  court  in  bankruptcy  can  confer  on 
Che  assignee  no  power  which  Congress  has  not  conferred  on 
*8311  ^  court ;  its  powers  are  what  the  law  has  delegated, 
^  and  none  other ;  the  law  *may  and  must  be  construed 
where  it  is  open  to  construction,  but  where  the  law  itself  for- 
bids construction  it  must  be  taken  and  followed  as  it  reads. 
If,  therefore,  an  order  of  court  is  made  that  would,  in  its  exe* 
cution  by  an  assignee,  impair  a  lien  protected  by  the  proviso 
in  the  2d  section,  it  is  an  excess  of  authority,  and  therefore 
void ;  a  fortiori  the  divesting  of  a  lien  in  the  case  put  in  this 
question  is  a  much  higher  act  of  power  than  merely  impairing 
it  by  affecting  the  remedy.  The  property  bound  by  the  lien  is 
taken  from  the  creditor,  his  whole  right  is  extinguished,  and 
his  debt  is  lost  entirely,  imless  he  comes  in  for  his  dividend  of 
the  assets  of  the  banlorupt's  estate. 

Every  principle  established  by  the  Supreme  Court  in  the 
case  of  Bronsorij  as  well  £ls  the  protection  given  to  liens  by  the 
Bankrupt  Act,  would  be  utterly  prostrated,  if  a  sale  by  an 
assignee  would  disencumber  property  mortgaged  or  bound  by 
a  judgment;  such  a  doctrine  would  equally  militate  with 
other  plain  provisions  of  the  law,  which  clearly  point  out 
what  passes  by  the  decree  of  Bankruptcy  to  the  assignee, 
when  it  passes,  the  extent  of  his,  and  the  power  of  the  court, 
and  the  nature  of  a  purchaser's  title.  The  8d  section  vests  all 
the  property  and  the  rights  of  property  of  the  bankrupt  in 
the  assignee  "from  the  time  of  the  decree  of  bankruptcy;" 
he  then  stands  in  the  position  of  the  bankrupt  "  before  and  at 
the  time  of  his  bankruptcy  declared ; "  standing  in  the  place 
of  the  bankrupt,  the  measure  of  his  rights  of  property  is  neces- 
sarily that  of  the  assiffnee,  who  can  take  nothing  which  did 
not  belong  to  the  bankrupt  when  the  law  made  the  convey- 
ance of  all  his  rights  of  property.  To  the  property  which  was 
mortgaged,  the  only  right  of  the  assignee  was  to  redeem  it;  if 
it  was  bound  by  judgment  or  other  lien,  the  bankrupt  held  it 
subject  to  its  payment ;  he  could  sell  the  equity  of  redemption 
on  the  land  itself,  subject  to  the  lien,  but  the  purchaser  could 
not  hold  without  paying  it.  The  assignee  can  have  no  other 
rights  by  force  of  the  decree,  which  is  a  conveyance  by  opera- 
tion of  law,  than  he  could  acquire  by  the  deed  to  the  bank- 
rupt ;  nor  could  the  assignee  convey  a  greater  interest  than 
the  law  devolved  on  him ;  or  the  court  by  their  order  make  his 
or  the  estate  of  a  purchaser  under  him,  an  absolute  one  dis- 
charged of  the  lien  without  payment.  The  11th  section  ia 
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framed  to  meet  this  view  of  the  8d ;  by  giving  power  to  the 
court  to  authorize  the  assignee  to  redeem,  and  omitting  any 
power  to  order  a  sale,  it  is  manifestly  intended  merely  to  put 
the  assignee  in  the  place  of  the  bankrupt,  but  in  no  other 
respect  than  enabling  the  assignee  to  appropriate  the  assets  in 
his  hands  to  disencumber  the  property  by  payment.  Follow- 
ing the  proviso  in  the  2d  section,  the  11th  withholds  the  power 
of  sale,  as  that  might  impair  the  lien ;  we  thus  find  that  it  was 
deemed  necessary  to  provide  for  the  power  of  the  assignee  to 
redeem ;  it  cannot  have  been  intended  that  there  should  be  by 
implication  alone  the  higher  power  of  sale,  that  in  its  r«ooo 
exercise  would  take  from  the  *creditor  the  protection  L 
given  so  carefully  by  the  2d  section ;  the  words  of  the  11th 
admit  of  no  such  construction,  and  even  if  they  did,  the  court 
could  not  give  it  without  overlooking  the  plain  language  of 
the  15th  section.  ^*  And  be  it  further  enacted,  that  a  copy  of 
any  decree  of  bankruptcy,  and  the  appointment  of  assignee, 
as  directed  by  the  3d  section  of  this  act,  shall  be  recited  in 
every  deed  of  lands  belonging  to  the  bankrupt,  sold  and  con- 
veyed by  any  assignee  under  and  by  virtue  of  this  act ;  and 
that  such  recital,  together  with  a  certified  copy  of  such  order, 
shall  be  full  and  complete  evidence  both  of  the  bankruptcy 
and  assignment  therein  recited,  and  supersede  the  necessity  of 
every  other  proof  of  such  bankruptcy  and  assignment  to  vali- 
date the  said  deed ;  and  all  deeds  containing  such  recital,  and 
supported  by  such  proof,  shall  be  as  efPectual  to  pass  the  title 
of  the  bankrupt  of,  in,  and  to  the  lands  therein  mentioned  and 
described  to  the  purchaser,  as  fully  to  all  intents  and  purposes 
as  if  made  by  such  bankrupt  himself  immediately  before  such 
order."  Here  is  as  precise  and  perfect  a  definition  of  the  title 
which  passes  to  the  purchaser  bv  a  sale  by  the  assignee  under 
an  order  of  court,  or  otherwise  by  virtue  of  the  bankrupt  act, 
with  the  effect  thereof ;  ^*  it  is  the  same  to  all  intents  and  pur- 
poses as  if  made  by  such  bankrupt  himself  immediately  before 
such  order,"  in  the  words  of  the  15th  section,  with  or  without 
an  order  of  sale.  There  is  no  express  provision  giving  the 
court  power  to  order  a  sale.  The  8d  section  authorizes  the 
assignee  ^^to  sell,  manage,  and  dispose  of  the  property,  to  sue 
for  and  defend  the  same,  subject  to  the  orders  and  directions 
of  the  court,  as  fully  to  all  intents  and  purposes  as  if  the  same 
were  vested  in  or  might  be  exercised  by  such  bankrupt  before 
or  at  the  time  of  his  bankruptcy,  declared  as  aforesaid."  Con- 
necting this  with  the  15th  section,  declaring  the  efi^ect  of  a 
sale  by  an  assignee,  the  answer  to  the  secona  question  is  most 
obvious.  Such  sale  has  the  same  efiTect  as  if  made  by  the 
bankrupt,  and  no  other.     It  can  divest  no  lien  existing  at  the 
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time  of  the  decree  or  order  declaring  him  a  bankrupt.*  The 
word  "  order  "  in  the  16th  section  refers  either  to  that  or  to 
the  order  of  sale ;  it  is  not  material  to  which.  If  to  the  de- 
cree, then  the  deed  of  the  assignee  conveys  only  such  title  and 
estate  as  the  bankrupt  then  had ;  if  to  the  order  of  sale,  then 
that  is  the- time  to  which  his  right  is  referred.  But  in  neither 
case  can  a  sale  divest  a  lien  ^*  existing  before  or  at  the  time,*' 
or  **  immediately"  before  such  order.  Thus  taken, the  Bank- 
rupt Act  is  an  affirmance  of  the  universal  principle  as  laid 
down  by  the  Supreme  Court  in  Rankin  v.  Scott^  12  Wheat., 
179,  "  that  a  prior  lien  gives  a  prior  claim,  which  is  entitled  to 
a  prior  satisfaction  out  of  the  subject  it  binds,"  unless  it  be 
defective,  or  the  party  holding  it  has  done  some  act  to  post* 
pone  him ;  and  that  a  purchaser  is  bound  by  the  lien  unless 
there  is  a  prior  act  of  the  legislature  to  protect  him  from  it. 
12  Wheat.,  80.  The  second  question  therefore  is  answered  in 
the  negative. 


♦8881  *^^^^^^^^  Olivbb  and  Mioajah  T.  Williams  and 
J          OTHERS,  Appellants,  v.  Robert  Piatt. 

In  cases  of  trnst,  where  the  trustee  has  violated  his  trust  by  an  Illegal  con- 
version of  the  trust  property,  the  cestui  que  trust  has  a  right  to  follow 
the  property  into  whosesoever  hands  he  may  find  it,  not  being  a  bona  fide 
purchaser  for  a  valuable  consideration,  without  notice.^ 

^  CrrED.    Clements    v.    Moore,    6  v.  First  NaUoruU  Bank^  42  Miss.,  99; 

WalL,  316;  Ex  parte  Morris  A  John-  Jones  y.  Haddock^  41  Ala.,  262;  Joor 

son,  9  Id.,  607;  Slaughter  v.  Glenn,  8  v.  Tri^Zia7/M,38  Miss.,  546;  Lathrop  v. 

Otto,  246;  National  Bank.  v.  Insur-  Bampton,  31  Cal.,  niAynesworth  v. 

ance  Co.,  14  Id.,  70:  Hooley  v.  Oieve,  Halderman,  2  Duv.  (Ky.),  656;  Ryan 

9  Abb.  (N.  Y.),  N.  C,  29;  s.  c.  9  Daly,  v.  Doyle,  31  Iowa,  63;  Smith  v.  Wal- 

115;  Abelv.  Broto»i,65  Md.,221;  Wil-  tcr,  49  Mo.,  250;   Joiner  v.   Cowing, 

liamson  v.  Ellis,  12  Phil.  (Pa.),  339.  17  Hun  (N.  Y.),  256;  Liggett  v.  Wall, 

The  cestui  que  trust  may  follow  the  2  A.  E.  Marsh.  (Ky.),   149;  Denn  v. 

property  into  the  hands  of  a  mere  McKnight,   6   Halst.    (N.    J.),    385; 

volunteer,  whether  he  had  notice  or  Hood  v.  Fahnstock^  1  Pa.  St.,  470; 

not.    Mansell  v.  Mansell,  2  P.  Wms.,  Wright  v.  Dame,  22  Pick.  (Mass.),  55; 

679;  Saunders  v.  Dehew,  2  Vem.,  27;  Wigg  v.  Wigg,  1  Atk.,  382. 

8.  c.  2  Freem.Oh.,  123;  Pye  v.  Oeorge,  But  a  purchaser  for  a  valuable  con- 

2  Salk.,  680;  Boursett  v.  Savage,!,,  sideration,  without  notice  of  the  trust, 

R.  2  "Eq,,  134;  Lyford  v.  Thurston,  is  fully  protected.    Jerrard  v.  Saun- 

IQ  N.  H.,  399.    But  third  parties  can-  ders,  2  Yes.,  457;  Fagg^scsae,  1  Yem., 

not  require  the  cestui  que  triMt  to  fol-  52;  1  Ch.  Gas.,  68;  Willoughby  v.  Wilr 

low  the  trust  property  into  the  hands  loughby,  IT.  R.,  763;  Boone  y,  Chiler, 

of   purchasers  for  their  protection.  10   Pet.,  177:    Varick  v.   Briggs,  6 

Barr  v.  Ott66afire,  52  Mo^  404;    SmUh  Paige,  (N.  Y.i,  326;  High  v.  Batte,  10 

V.  Bowen,  35  N.  Y.,  83.  ^®^fe  (Tenn.),  335;  Halsteadv.  Bank 

Sothepropertymay  be  followed  In-  of  Kentucky,  4  J.  J.  Marsh.  (Ky.), 


to  th^  hands  of  a  purchaser  for  value    554;  Dixon  v.  CaXdvoell,  15  Ohio  St.. 
Ir  he  have  notice  of  the  trust.  McLeod    412;  DiUaye  v.  CommereUjU  Bank.  61 

878 


JANUARY  TERM,   1845.  883 

outer  et  bL  V.  Piatt. 

Where  a  trustee  has,  in  violation  of  his  tmst,  invested  the  trust  property  or 
its  proceeds  in  any  other  property,  the  cestui  que  truat  has  his  option,  either 
to  hold  the  substituted  property  liable  to  the  original  trust,  or  to  hold  the 
trustee  himself  personally  liable  for  the  breach  of  the  trust.^ 

The  option,  however,  belongs  to  the  cestui  que  truet  alone  and  is  for  his  bene- 
fit, and  not  for  the  benefit  of  the  trustee.^ 

n  the  trustee,  after  such  an  unlawful  conversion  of  the  trust  property,  should 
re-purchase  it,  the  ceetui  que  trust  may,  at  his  option,  either  hold  the  origi- 
nal property  subject  to  the  trust,  or  take  the  substituted  property  in  which 
it  has  been  invested,  in  lieu  thereof.  And  the  trustee,  in  such  a  case,  has 
no  right  to  insist  that  the  trust  shall,  upon  the  re-purchase,  attach  exclu- 
sively to  the  original  trust  property.^ 

Where  the  trust  property  has  been  unlawfully  invested,  with  other  funds  of 
the  trustee,  in  other  property,  the  latter  in  the  hands  of  the  trustee,  is 
chargeable  pro  tanto  to  the  amount  or  value  of  the  original  property. 

What  constitutes  notice  of  a  trust  ? 

An  agent,  employed  by  a  trustee  in  the  management  of  the  trust  property, 
and  who  thereby  acquires  a  knowledge  of  the  trust,  is,  if  he  afterwanls  be- 
comes possessed  of  the  trust  property,  bound  by  the  trust,  in  the  same  man- 
ner as  the  trustee.^ 

Where,  upon  the  face  of  the  title-papers,  the  purchaser  has  full  means  of  ac- 
quiring complete  knowledge  of  the  title  from  the  references  therein  made, 

N.  T.,  846;    Colesbury  v.  Dartj  58  Barkers,  Barker,  14 Wis.,  131;  nor 

Ala.,  578:  Hamilton  v.  Mound  City  can  he  claim  profit  of  the  actual  in- 

Mutual  L{fe  Ins,   Co,,  8  Tenn.  Ch.,  vestment  for  a  part  and  the  original 

124;   Heilner  v.  Imbrie,  6  Seig.  &  R.  fund  and  interest  for  the  rest.    Baker 

(Pa.),    401;    Tomkins  v.   Powell,    6  v,  JHsbrow,  25  Hun    (N.    Y.),    29; 

tielffh   (Va.);    576.     This  rule   is   a  s^e  Oatnesv.  Xfpardt,  1  Woods,  56. 

shield  to  protect,  and  not  a  sword  to  ^  The  cestui  que  trust  may  follow 

attack,  or  a  dotJc  for  fraud.     And  the  property  or  funds  of  the  trust  so 

the  purchaser  must  clearly  show  that  long  as  it  can  be  identified,  and  claim 

he  is  an  innocent  purchaser  for  value,  all   the  benefits  of  the  new  purchase, 

Marshall'^.  Frank,  ^  Pr.  Ch.,  480;  s.  whether  the  title  was  taken  in  the 

c.  1  Anstr.,  14:  Do6sonv.  Lead&eater,  trustee  or  in   a    third  person    with 

lZYes.,^^'yt[ardi'nghaxny,  Nichols,  notice.     Ex    parte    Montefiore,      9 

dAtk^804;  Kelsal  y.  Bennett,  1  Id.,  Bank  Reg.,  171;  Georges  v.  Pye,  7 

522;  Hughes  y,  Qamer,  2  Younge  &  Bro.  C.  C.  221;  S.  P.  Pierce  v.  Mc- 

C.  £xch.,d28;flu{7^esv.G^areA,Amb.,  Keeham,  8  Watts  &  S.   (Pa.),  280; 

421.    See  Parker   v.   Crittenden,  87  Bushy,  Bush,  1  Strobh.  (S.  C.)  Eq., 

Conn.,  148.  877 ;    BonsaWs    Appeal,    1     Rawle 

*  Applied.    Tappan  v.  Ailsworth,  (Pa.),  274;  Bailey  v.  /n^jF^ee,  2  Paige, 

18  R.  I.,  585;  Brown  v.  Lambert,  83  (N.  Y.),  278;  Kaufman  v.  Crawford, 

Gratt.   (Ya.),  268.    DiBTiNauiSHSD.  9   Watts  <&  S.   (Pa.),  234;   Heth  v. 

Linville  V.  Leininger,  72  Ind.,    494.  Richmond  R,  R,  Co.,  4  Gratt.,  (Ya.), 

Cited.     Smith  v.    Vodges,  2  Otto,  482;  Barksdale  v,  Finney,  Id.,  888; 

186;  Partee  v.  Thomas,  11  Fed.  Rep.,  Turner    v.     Pettigrew,    9    Humph. 

778;  FUnt  v.  Bell,  27  Hun    (N.  Y.),  (Tenn.),  488;  BlaUdell  v.  Stevens,  16 

167.  Vt.,  179;   Moffat   v.   McDonald,  11 

*The  law  is  well  settled  that  the  Humph.    (Tenn.),    457;    Bonner  v. 

cestui  que  trust  has  his  election,  either  MulUns,  4  Rich.  (S.  C.)  £q.,  80;  Sol- 

to  proceed  against  the  trustee  person-  lee  v.  Croft,  7  Id.,   84;   Martin  v. 

idly  or  to    follow    up  the    property  Oreer,  1  Ga.  Dec,  109;  Cheshier  v. 

which  was  the  object  of  the  trust.  Cheshier,  8  Ired.  (K.  C),  £q.,  569; 

Flagg  v.  Mann,  8  Sumn.,  475,486;  Oarrett  v.   Oarrett,!  Strobh.  (S.C.) 

Calhoun  V.    Burnett,  40  Miss.,  599;  Eq.,  96:  Murray  y,  Lylbum,  2  Johns- 

Boberts  v.  Man^eld,  88   Ga.,    452;  (N.  Y.)Ch.,441;  Brothers y.  Porter, 

Freeman  v.  Cook,  6  Ired  (N.  C),  Eq.,  6  B.  Mon.  (Ky.),  106;  Yergery,  Jones, 

879;   Hawkins  v.  Hawkins,  1  Dm.  &  16  How.,  86;  as  to  investment  of  sur- 

Sm.,  75;  i^orman   v.   Cunningham,  6  plu8,seejBa^emorev.Davia,55Ga.,504. 

Gratt.  (y a.),  72; XatAropv.  Hampton,  *  Cited.     Michaud    v.    Oirod^    4 

SI  Cal.,  17;  but  not   agahist   both.  How.,  566. 
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to  the  origin  and  oonBideration  tliereof  ,  he  will  he  deemed  to  hare  eonstm^ 
tiye  notice  thereof.* 

A  co-proprietor  of  real  property,  derived  under  the  same  title  aa  the  other 
proprietors,  Is  presumed  to  have  full  knowledge  of  the  objects  and  purposes 
and  trusts  attached  to  the  original  purchase,  and  for  which  it  Is  then  held 
for  their  common  benefit. 

A  purchaser  by  a  deed  of  quit  daim  without  any  covenant  of  wanantr,  is  not 
entitled  to  protection  in  a  court  of  eauity  as  a  purchaser  for  a  valuable  oon- 
sideration,  without  notice;  and  he  takes  only  what  the  vendor  oould  lawfully 
convey.^ 

A  warranty,  either  lineal  or  collateral,  is  no  bar  to  an  heir  who  does  not  daim 
the  property  to  which  the  warranty  is  attached  by  descent,  but  as  a  pur- 
chaser thereof. 

Whether  a  bill  in  equity  is  open  to  the  objection  of  multifariousness  or  not, 
must  be  decided  upon  all  tlie  circumstances  of  the  i>arUcular  case.  Ko  gen- 
eral rule  can  be  laid  down  upon  the  subject;  and  much  must  be  left  to  the 
discretion  of  the  court.* 

The  objection  of  multifariousness  can  be  taken  by  a  party  to  the  bill  only  by  de- 
murrer, or  plea,  or  answer,  and  cannot  be  taken  at  the  hearing  of  the  cause. 
But  the  court  itself  may  take  the  objection  at  any  time— at  the  hearing  or 
otherwise.    The  objection  cannot  be  taken  bv  a  party  in  the  appellate  court.* 

Lapse  of  time  is  no  bar  to  a  subsisting  trust  in  real  property.  The  bar  does 
not  begin  to  run  until  knowledge  of  some  overt  act  of  an  adverse  daim  or 
right  set  up  by  the  trustee  is  brought  home  to  the  cegtiii  que  tnttt.  The  lapse 
of  any  i>enod  less  than  twenty  years  will  not  bar  the  eeitui  qve  trust  of  his 
remedy  in  equity,  although  he  may  have  been  guilty  of  some  negligence, 
where  the  suit  Is  brought  against  his  trustee,  who  is  guilty  of  the  breach  of 
trust,  or  others  clalmin«^  under  him  with  notice. 

Where  exceptions  are  U&en  to  a  master's  report,  it  is  not  necessary  lor  the 
court  formallv  to  allow  or  disallow<them  on  the  record.  It  will  be  sufftdent 
if  it  appears  from  the  record,  that  all  of  them  have  been  considered  by  the 
court,  and  allowed  or  disallowed,  and  the  report  reformed  accordingly. 

There  is  no  prindple  of  the  common  law  which  forbids  individuals  m>m  asso- 
ciating together  to  purchase  lands  of  the  United  States  on  joint  account  at 
a  pubOc  sale. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  district  of  Ohio,  sitting  as  a  court  of  equity. 

*  Applied.  ViUcUonga  v.  ERcks^  Otto,  477;  Dial  v.  Beynolds,  6  Id., 
18  So.  Car.,  168.  840;  WeH  v.  RandaU,  2  Mason,  181; 

7  DiSTiKOUiSHiED.       Qfitwold     V.  NouTse  V.    AUefu   4   Blatchf.,  876; 

Braflr^,  lOBlatch.,  97;  8.  a  6  Fed.  Bep.,  Horman  PcUent  Manijfacturing  Co, 

846;    White  v.    Mc6arry,  2   Flipp.,  v.  Brooklyn  City^  B.  B.  Co,,  15  Id., 

674.     CrrKD.    May  v.  Le  Claire,  11  444;  Beatby  v.  Hinckley,  17  Id.,  898; 

Wall,  232;  ViUa  v.  Bodriguez,  12  Id.,  Oainee  v.  Mauseeattx,  1  Woods,  118; 

889;  Dickerson  v,  Colgrove,  10  Otto,  Haines  v.   Carpenter,  Id.,  862;  Kil- 

684;  Fox  v.  Hall,  74  Mo.,  816.  gour  v.  Oas  Light  Co.,  2  Id.,  146;  Co- 

*  It  is  impossible  to  lay  down  any  pen  v.  Fleeher,  1  Bond,  440;  McLean 
general  rule  as  to  what  constitutes  v.  Li^fayette  Bank,  8  McLean,  416; 
multifariousness;  but  every  case  is  Turner  y.  Amer,  Baptist  Ae.  union, 
governed  by  Its  own  circumstances,  6  Id..  845;  Lawrence  v.  Boumian, 
and  the  court  must  exercise  a  sound  McAlL,  419;  Oilleepie  v.  Cumminge, 
discretion  in  the  matter.  Oainee  v.  8Sawy.,  259;  Baker  v.  City  qf  Port- 
Chew,  2  How.,  619.  Thus,  in  the  land,hl^,,bM\8heldony,  Keokuk  Ac. 
case  cited  it  was  held  that  a  bill  filed  Co.,  10  Biss.,  478;  DeWolfy.  Sprague 
against  the  executors  of    an  estate,  Manvf.  Co.,  49  Conn.,  296. 

and  all    those    who  purchased  from  ^Adhkbed  to.    Barney  v.    Lai- 

them,  was  not,  for  that  reason  alone,  ham,  18  Otto,  215 ;  s.  c.  2  Morr.  Tr.,  649; 

multifarious.    See  generally  Payne  v.  Crocker  v.  JHUon,  188  Mass.,  102;  ifli^ 

flooi:,  7  Wall.  426;  Stark  v.  Starr,  4  iny  Debris  case,  8  Sawy.,  686-688. 
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The  record  was  very  yoluminous,  consisting  of  nearly  eight 
hundred  printed  pages.  The  acts  and  declarations  of  the  par- 
ties were  given  in  evidence,  running  through  a  period  of 
twenty  years ;  and  the  case  being  an  appeal  from  the  decree  of 
the  Circuit  Court,  as  a  court  of  equity,  all  this  matter  was 
brought  up  to  the  Supreme  Court.  It  is  impossible,  therefore, 
to  put  into  this  statement  all  the  circumstances  which  had  a 
bearing  upon  the  point  in  issue,  which  was,  whether  a  trust 
did  or  did  not  continue  in  a  valuable  body  of  land.  The  lead- 
ing incidents  in  the  history  of  the  case  are  these : — 

in  the  summer  of  1817,  two  distinct  companies  were  formed 
at  Cincinnati  for  the  purpose  of  purchasing  lands  at  the  public 
sales  of  the  United  States,  to  be  shortly  held  at  Wooster,  in 
the  state  of  Ohio ;  the  object  being  to  lay  out  and  establish  a 
town  in  the  reserve  of  twelve  miles  square  on  the  Miami  of 
Lake  Erie,  since  called  the  Maumee  river. 

One  company,  called  the  Piatt  Company,  was  composed  of 
the  following  persons :  John  H.  Piatt,  WilUam  M.  Worthing- 
ton,  Gorham  A.  Worth,  and  Robert  Piatt,  the  plaintiff  in  the 
suit  below,  and  now  defendant  in  error. 

The  other  company  was  called  the  Baum  Company  and  com- 
posed of  the  following  persons:  Martin  Baum,  Jacob  Bur- 
nett, William  C.  Schenck,  William  Barr,  William  Oliver,  (one 
of  the  plaintifEs  in  error,)  Andrew  Mack  and  Jesse  Hunt. 

What  the  articles  of  agreement  were  between  the  members 
of  the  Piatt  Company  the  record  did  not  show. 

On  the  7th  of  June,  1817,  the  Baum  Company  entered  into 
the  following  articles  of  agreement — Mack  being  admitted  to 
half  a  share,  the  whole  interest  was  divided  into  thirteen 
parts,  whereof  Mack  held  one-thirteenth  and  each  of  the  other 
persons  two-thirteenths : — 

**  We,  the  undersized,  agree  to  enter  into  a  partnership  for 
the  purpose  of  purchasing  lands  and  lots  at  the  public  sales  to 
be  held  at  Wooster,  on  the  seventh  and  fifteenth  of  July  next ; 
and  for  the  purpose  of  effectine  the  said  purchases,  we  agree 
to  borrow,  at  tne  0£Bce  of  Discount  and  Deposit  at  Cincin- 
nati, the  sum  of  eight  thousand  dollars,  for  which  sum,  and 
for  all  purchases  maae  by  our  agents,  either  at  the  pub-  r«oQr 
lie  sales  or  otherwise,  we  hola  ourselves  *jointly  and  ^ 
equally  liable.  And  we  do  further  agree  that  William  C. 
Schenck,  William  Barr,  and  William  Oliver  shall  be  our 
agents  to  explore  the  lands  and  make  the  purchases.  And 
we  do  agree  to  cohfirm  and  comply  with  any  contracts  that 
our  agents  aforesaid  may  make  on  our  account.  And  it  is  fur- 
ther agreed  that  our  saia  agents  shall  be  authorized  to  take  in 
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any  other  partner  or  partners  that  they  may  see  proper,  on 
such  terms  as  they  may  esteem  advantageous.  And  it  is  fur- 
ther agreed  that  in  consideration  of  the  services  to  be  per- 
formed by  the  agents  above,  their  expenses,  incident  to  ma^ng 
the  purchases  aforesaid,  s^all  be  defrayed  by  the  other  indi- 
viduals comprising  the  company. 

^^  In  witness  whereof  we  have  hereunto  set  our  hands  and 
seals,  at  Cincinnati,  this  the  seventh  day  of  June,  eighteen 
hundred  and  seventeen. 


"Martin  Baum, 
Jessb  Hunt, 

J.   BUBNBT, 

W.   C.   SCHBNOK, 

W.  Babr, 
William  Oliver. 


SEAL. 
SEAL. 
SEAL. 
SEAL. 
SEAL. 

'seal. 


» 


The  Piatt  Company  appointed  Robert  Piatt  its  agent. 

On  the  23d  of  June,  1817,  Worthington,  John  H.  Piatt,  and 
Worth  addressed  a  letter  of  instructions  to  Robert  Piatt,  their 
agent,  directing  him  how  to  proceed,  and  enclosing  $4,000  to 
make  the  first  payment  on  the  lots  of  land  which  he  might 
purchase. 

The  agents  having  made  their  selections,  met  at  Wobster  to 
attend  the  sales,  and  then  ascertained  that  they  had  each 
selected  the  following  tracts,  viz.:  1,  2,  3,  4,  86,  and  87. 
In  consequence  of  this,  the  following  agreement  was  entered 
into,  viz. : 

^^We,  the  undersigned,  agree,  on  behalf  of  the  companies 
we  represent,  to  wit :  William  C.  Schenck,  of  Warren  county, 
Ohio,  and  William  Oliver,  of  Cincinnati,  Ohio,  for  themselves, 
and  for  Jacob  Burnet,  Martin  Baum,  Jesse  Hunt,  William 
Barr,  and  Andrew  Mack,  all  of  Hamilton  eounty,  Ohio;  and 
Robert  Piatt,  of  Boon  county,  Kentucky,  for  himself,  and  for 
William  M.  Worthington,  John  H.  riatt,  and'  Gorham  A. 
Worth,  all  of  Hamilton  county,  Ohio,  to  purchase  at  the  pub- 
lic sales,  in  July,  1817,  at  Wooster,  lots  numbered  1,  2,  3,  and 
4,  at,  and  including,  the  mouth  of  Swan  creek,  in  township 
No.  3,  in  the  United  States  reserve,  at  the  foot  of  the  rapids 
of  the  Miami  of  the  Lakes,  for  the  joint  benefit  of  both  com- 
panies ;  that  is,  one  company  to  have  one-half  interest  in  the 
whole,  and  the  other  company  to  have  the  other  half;  each 
company  paying  one-half  of  the  purchase  money.  It  is  fur- 
ther agreed  that  Robert  Piatt,  in  behalf  of  his  company  and 
the  oompany  of  Schenck  and  Oliver,  shall  be  the  bidder  for 
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lots  Nos.  1  and  2,  and  William  Oliver  for  lots  N'os.  8  and  4, 
they  being  the  above  four  lots  at  the  mouth  of  Swan  creek. 

*"  In  witness  whereof,  the  parties  have  hereunto  inter-  r*Qqz. 
changeably  set  their  hands  and  seals,  this  17th  day  of  ^  *  **" 

July,  1817.  .W.   C.   SCHENCK,         [SEAIi.] 

William  Olivbb,  |[sbal.1 
Robert  Piatt.        [seal.]" 

And  afterwards  the  following : 

^'  The  undersigned  have  agreed  to  purchase,  for  the  joint 
benefit  of  their  companies,  lots  or  tracts  of  land  numbered  86 
and  87,  opposite  the  mouth  of  Swan  creek,  on  the  same  prin- 
ciples that  lots  numbered  1,  2,  8,  and  4,  at  the  mouth  of  Swan 
creek,  were  purchased,  as  per  agreement  between  William  C. 
Schenck  and  William  Oliver,  for  themselves  and  others,  and 
Robert  Piatt,  for  himself  and  others,  bearing  date  17th  July, 
1817.  Robert  Piatt,        [seal.] 

William  Oliver,  [seal.]" 

On  the  18th  of  July,  1817,  in  conformity  with  the  above 
agreements,  William  Oliver  bid  in  lots  Nos.  8  and  4,  and  on 
the  19th  of  July,  Robert  Piatt  bid  in  tracts  1,  2,  86  and  87. 
The  original  certificates  for  the  tracts  bid  in  by  Oliver,  were 
made  out  in  his  name,  and  for  the  tracts  bid  in  by  Piatt,  in 
the  names  of  himself,  John  H.  Piatt,  Worth,  and  Worthing- 
ton,  in  conformity  with  the  letter  of  instructions  addressed  to 
him  on  the  23d  of  June. 

On  the  21st  of  July,  1817,  Robert  Piatt  bid  in,  for  the  sepa- 
rate account  of  the  Piatt  company,  the  following  other  tracts, 
viz.: 

North-west  quarter-section  2,  township  8. 
South-west  quarter-section  2,  township  8. 
South-west  quarteiHsection  8,  township  8. 
North-west  quarter-section  8,  township  8. 
South-east  quarter-section  8,  township  8. 
The  first  instalment  of  the  purchase  money  for  which  was 
paid  by  the  Piatt  company. 

On  the  4th  of  August,  1817,  Robert  Piatt  settled  an  ac- 
count with  the  Piatt  company,  giving  them  credit  for  the  four 
thousand  dollars  above  mentioned,  and  charging  them  with 
one-half  of  the  instalments  which  had  been  paid  upon  Nos.  1, 
2,  8,  and  4,  and  with  the  whole  of  the  instalments  which  had 
been  paid  upon  Nos.  86  and  87,  and  upon  the  five  quarter- 
sections. 

After  the  return  of  the  agents  to  Cincinnati,  a  meeting  of 
both  companies  was  held;  the  act.8  of  the  aerents  «<^  ^^^ mooter 
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were  ratified,  and  the  two  companies  were,  in  respect  to  their 
joint  purchases,  consolidated  in  a  new  company  called  the  Port 
Lawrence  Company.  Martin  Baum  was  appointed  trustee,  for 
the  purpose  of  carrying  out  a  resolution  of  the  company  that 
a  town  should  be  laid  out  upoa  a  part  of  the  land.  It  was 
further  agreed  that  Oliver  should  be  appointed  an  agent  to 

*^^71  ^^^  ^^^  ^^^  town  and  make  sale  of  the  lots ;  and  he  was 
J  directed,  in  performing  this  duty,  to  call  to  his  ^assist- 
ance  William  C.  Schenck,  another  of  the  original  members  of 
the  Baum  Company. 

Each  of  the  companies  purchased  other  lands  upon  its  own 
private  account. 

On  the  14th  of  August,  1817,  Oliver  executed  a  bond  to 
Baum  in  the  penal  sum  of  twenty  thousand  dollars,  the  condi- 
tion of  which  was  as  follows : 

*^  Whereas,  the  above  named  Martin  Baum  hath  this  day 
constituted  and  appointed  the  before-bound  William  Oliver 
his  agent,  with  power  to  lay  out  a  town  at  the  mouth  of  Swan 
cree^  on  the  Miami  of  the  Lakes,  and  hath  authorized  the 
said  William  to  sell  and  dispose  of  the  lots  in  said  town,  agree- 
ably to  a  letter  of  instructions,  and  to  receive  payment  for  the 
same  from  the  purchasers,  and  to  execute  and  deliver  certifi- 
cates, in  the  nature  of  title  bonds,  for  the  lots  by  him  sold. 
Now  the  condition  of  the  above  obligation  is  such,  that  if  the 
said  William  Oliver  shall  in  all  thines  well  and  truly  execute 
the  trust  reposed  in  him  by  the  said  Martin  Baum,  and  shall 
render  a  true  account  of  his  proceedings,  when  required,  and 
shall  faithfully  pay  over  to  the  said  Martin  all  moneys  by  him 
received  for  or  on  account  of  sales  made  in  the  town  to  be 
laid  off  by  him,  as  aforesaid,  when  thereto  required,  then,  and 
in  such  case,  the  above  obligation  shall  cease  and  determine, 
otherwise  remain  in  full  force  and  virtue.*' 

On  the  same  day,  Baum  executed  a  power  of  attorney  to 
Oliver,  as  follows : 

*^  Enow  all  men  by  these  nresents,  that  I,  Martin  Baum,  of 
Cincinnati,  in  the  state  of  Ohio,  for  divers  good  causes  and 
considerations  me  thereunto  moving,  have  made,  constituted, 
and  appointed,  and  by  these  presente  do  make,  constitute  and 
appoint  William  Oliver,  of  said  place,  my  true  and  lawful 
attorney,  for  me  and  in  my  name,  to  sell  and  dispose  of  the 
lots  in  a  town  to  be  laid  off  at  Swan  creek,  on  the  Miami  of 
the  Lakes,  agreeably  to  a  letter  of  instructions  therewith 
delivered,  and  to  receive  payment  for  the  same  from  the  pur- 
chasers, and  to  execute  and  deliver  certificates,  in  the  nature 
of  title-bonds,  for  the  lots  by  him  sold,  and  to  all  lawful  acts 
requisite  for  effecting  the  premises,  hereby  ratifying  and  coii- 
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firmiDg  all  that  my  said  attorney  shall  lawfully  do  therein  by 
virtue  hereof.     In  testimony  whereof,"  &c.,  &c. 

On  the  same  day  Baum  delivered  to  Oliver  a  letter  and  a 
set  of  instructions.     The  letter  is  as  follows : 

Cincinnati^  August  14tA,  1817* 

"  Sib  : — You  will  observe  by  the  power  of  attorney  this  day 
handed  to  you,  that  you  are  appointed  an  agent  to  lay  out  a 
town  at  the  mouth  of  Swan  creek,  on  the  Miami  of  Lake  Erie. 
Your  appointment  is  for  one  year,  commencing  this  day ;  for 
which  services  so  rendered,  you  are  entitled  to  receive  from 
the  proprietors  twelve  hundred  dollars.  And  the  pro-  r«qoQ 
prietors  of  the  lands  lying  in  that  *country,  but  which  is  L 
a  distinct  concern  from  the  above,  have  agreed  to  allow  you 
three  hundred  dollars  for  attending  to  their  separate  business. 

"  Your  obedient  servant, 

"  Mb.  W.  Olivbb."  Mabtik  Baum.*' 

The  instructions  were  as  follows : 

^^Cincinnati^  lith  Aiigust^  1817. 

"Dbab  Sib: — As  agent  for  the  proprietors  of  the  land 
recently  purchased  at  Swan  creek,  you  will,  immediately  upon 
the  receipt  of  these  instructions,  proceed  to  that  place,  and 
commence  the  laying  off  a  town.  General  Schenck,  who 
accompanies  you,  will  assist  in  the  survey  of  the  ground,  in 
determining  the  site,  and  in  the  arrangement  and  formation  of 
the  plat.  In  running  the  streets,  and  in  the  division  of  the 
lots,  it  is  not  the  wish  of  the  proprietors  that  interest  or  con- 
venience should  be  sacrificed  to  form ;  that  the  growth  of  the 
place  should  be  retarded  by  a  useless  adherence  to  any  particu- 
lar figure,  or  to  any  fanciful  uniformity  of  squares.  The  num- 
ber of  lots  to  be  laid  off  may  be  from  three  to  five  hundred, 
and,  with  the  exception  of  water  lots  and  fractional  sections, 
of  about  sixty  feet  in  front,  and  one  hundred  and  twenty  feet 
in  depth.  The  principal  or  central  street  should  be  at  least 
one  hundred  and  sixty  feet  wide;  others  from  eighty  to  a 
hundred;  the  alleys  from  twelve  to  fifteen.  Let  there  be 
three  lots,  each  of  one  hundred  and  twenty  feet  square,  set  off 
for  public  uses,  churches,  scl^ools,  &c. ;  and  one,  of  two  hun- 
drea  and  forty  feet  square,  for  court-house  and  jail.  There 
should  also  be  reserved  one  or  two  suitable  lots  out  of  the 
town  for  burying  grounds.  It  is  not,  however,  the  intention 
of  the  proprietors  to  tie  the  agent  down  to  any  specific  number 
of  feet  ana  inches  in  the  width  of  the  Btreets  or  size  of  the 
lots,  but  they  leave  to  him  the  exercise  of  his  own  judgment, 
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and  recommend  to  him  the  use  of  that  sound  discretion  which 
his  better  knowledge  of  the  ground,  and  his  practical  informa- 
tion, will  enable  him  to  display,  to  the  interest  and  advantage 
of  all  concerned. 

*'  As  soon  as  the  sui-veys  have  been  made,  and  a  plat  of  the 
town  formed,  it  is  necessary  that  a  copy  of  them  should  be 
immediately  forwarded  to  the  proprietors,  as  also  a  notice  of 
the  time  of  sale,  which,  if,  practicable,  should  correspond  with 
the  time  of  holding  the  treaty  with  the  Indians ;  and  on  this 
subject  it  is  necessary  that  the  agent  should  obtain  the  earliest 
information.  In  the  disposition  and  arrangements  of  the  lots 
for  sale,  let  one-third  of  the  whole  number  taken  in  different 
sections  of  the  town  be  reserved  for  the  use  and  benefit  of  the 
proprietors,  or  for  future  disposal. 

"The  terms  of  sale,  one-fourth  down,  and  the  residue  in 
three  equal  annual  instalments,  with  interest  from  date,  if  not 
punctually  paid ;  subject,  however,  to  such  variations  as  the 
judgment  of  the  agent  may  dictate,  or  particular  circumstances 
^QQQn  require.  An  immediate  correspondence  is  to  be  opened 
J  by  the  agent  with  Martin  *Baum,  Esq.,  of  this  city, 
who  will  act  as  trustee  for  the  proprietors,  and  any  informa- 
tion given  to  him  in  relation  to  the  business  of  the  agency,  the 
sale  of  lots,  and  the  progress  of  the  town,  that  may  be  thoufifht 
of  any  consequence  to  the  interests  of  the  proprietors,  or  that 
may  be  required  by  the  trustee.  It  is  the  intention  of  the 
proprietors  to  give  public  notice  of  the  time  of  the  sale,  and  it 
is  necessary  that  this  notice  should  be  as  general  and  as  widely 
spread  as  possible;  the  agent  will,  therefore,  immediately, 
upon  the  times  being  fixed,  forward  the  proper  advertisement 
to  Detroit,  Buffalo,  Albany,  New  York,  Philadelphia,  Pitts^ 
burg,  Chillicothe,  and  to  the  trustee  in  this  city,  for  publica- 
tion. The  instructions  of  the  trustee  are,  in  all  respects,  to  be 
regarded  as  coming  from  the  proprietors  themselves. 

"  Wishing  you  a  safe  and  pleasant  journey,  and  an  easy  and 
prosperous  management  of  the  trust  committed  to  your  care, 
we  remain,  with  great  respect,  &c.,  your  obedient  servant, 

Martin  Baum, 
Trustee  of  the  Proprietors, 

"  To  Major  Wm.  Olivbr," 

In  another  part  of  the  record,  the  same  paper  is  found,  with 
a  few  and  unimportant  variations,  but  the  names  of  these  per- 
sons are  signed  to  it,  viz.,  Barr,  Mack,  Burnet,  Worthington, 
Hunt,  John  H.  Piatt,  Worth  and  Baum. 

The  agents  proceeded  to  lay  out  a  town,  and  on  the  20th 
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September,  1817)  offered  the  lots  for  salet  according  to  the  fol- 
lowing adyertiBement : 

^  Terms  qf  sale. 

**>  Terms  of  sale  of  lots  in  the  town  of  Port  Lawrence :  One- 
fourth  down ;  the  balance  in  three  equal  annual  instalments, 
with  interest  from  the  date  of  purchase,  if  not  punctually  paid ; 
and  if  the  whole  amount  of  the  purchase  money  is  not  paid 
when  the  last  instalment  becomes  due,  the  lots  now  purchased 
shall  revert  to  the  proprietors  of  Port  Lawrence.  The  undei:- 
signed  reserve  the  privilege  of  one  bid  on  eacli  lot  offered. 

"W.  0.  SOHBNOK, 

WnuAH  Olivbb,  Agents. 
«« Mmm  Bapid$,  Sept.  20, 1817." 

At  the  sale,  seventy-nine  lots  were  sold.  Two  of  them,  viz., 
Nos.  228  and  224,  were  purchased  by  Oliver  himself,  with  the 
assent,  as  he  alleged  in  his  answer,  of  the  company,  and  of 
Martin  Baum,  the  trustee. 

On  the  6th  of  October,  1817,  Schenckgave  to  Oliver  the 
following  receipt : 

**  Miamt  JRapids,  Oct.  6, 1817. 

^^  Received  from  William  Oliver,  agent,  eight  hundred  and 
fifty-five  dollars  and  thirty-three  cents,  the  proceeds  of  r«Q ja 
sales  of  lots  in  the  *town  of  Port  Lawrence,  for  which  ^ 
I  am  accountable  to  Martin  Baum  of  Cincinnati. 

«' 1866.88.    (Signed  duplicates.)  W.  G.  Sohbnok." 

In  January,  1818,  Oliver  went  to  Port  Lawrence,  and  spent 
the  winter  there.  In  May,  1818,  he  returned  to  Cincinnati, 
about  which  time  he  was  elected  cashier  of  the  Miami  Export- 
ing Company,  and  entered  upon  the  duties  of  his  office  on 
the  1st  of  July,  1818. 

On  the  14th  of  August,  1818^  Oliver,  as  it  was  alleeed  by 
him  in  his  answer  to  the  bill,  sold  and  transferred  one  half  of 
his  interest  in  the  Baum  Company,  and  also  in  the  Port  Law- 
rence Company,  to  Steele  &  Lytle,  they  assuming  all  outstand- 
ing liabilities ;  and  in  an  early  part  of  the  ensuing  spring,  the 
remaining  half  of  his  interest  in  both  companies  to  Embree  & 
Williams. 

On  the  19th  of  September,  1818,  Oliver  and  Worthington 
made  a  division  of  the  lots  in  the  town  of  Port  Lawrence, 
between  Martin  Baum  and  John  H.  Piatt,  these  persons  repre- 
senting their  respective  companies.  One  hundred  and  fifty- 
seven  lots  were  assigned  to.  Piatt^  tod  one '  hundred  and 
fifty-eight  to  Baunv.  ..:;.! 
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On  the  24th  of  April,  1820,  Congress  passed  an  act,  enti- 
tled ^^  An  act  making  further  provision  for  the  sale  of  the  pub- 
lic lands,"  changing  the  mode  of  selling  lands  from  credit  to 
cash,  and  reducing  the  price  from  two  dollars  to  one  dollar 
and  twenty-five  cents  per  acre.  The  effect  of  this  law,  and  of 
the  general  embarrassment  in  the  business  of  the  country 
which  occurred  about  this  period,  was,  as  it  was  alleged  in  the 
answer  to  the  bill,  to  depress  the  prospects  of  the  companies 
before  mentioned,  and  the  pecuniary  condition  of  the  indi- 
vidual members  thereof,  to  such  an  extent  that  they  resolved 
to  abandon  the  lands,  and  forfeit  them  to  the  United  States, 
rather  than  pay  the  instalments  which  were  still  due.  But 
before  this  was  done,  the  intention  was  changed  by  another 
act  of  Congress. 

On  the  2d  of  March,  1821,  Congress  passed  ^^  An  act  for  the 
relief  of  the  purchasers  of  public  lands  prior  to  the  first  day  of 
July,  1820,"  which  allowed  a  purchaser  to  file  a  relinquish- 
ment of  the  land  so  purchased,  upon  which  the  whole  pur- 
chase money  had  not  been  paid,  and  apply  the  sums  which 
had  abeady  been  paid  for  such  land,  to  the  completion  of  pay- 
ments which  might  be  due  upon  any  other  land. 

On  the  16th  of  September,  1821,  Oliver  transferred  to 
Baom  the  certificates  of  Nos.  3  and  4,  which  he  had  bid  for  at 
the  public  sale,  as  heretofore  described;  and  on  the  17th 
of  September,  John  H.  Piatt,  Robert  Piatt,  G.  A.  Worth,  and 
William  M.  Worthington,  imited  in  transferring  to  Baum  the 
certificates  Nos.  1,  2,  86,  and  87,  which  they  had  bid  for  at  the 
sale ;  and  by  the  same  instrument  the  last-mentioned  parties 
also  transferred  to  Baum  the  certificates  for  the  five  quarter- 
sections,  which  it  has  already  been  stated  the  Piatt  Com- 
*3411  P^°7  purchased  on  their  own  private  account,  at  the 
^  ^public  sale.  Both  transfers  were  absolute,  to  Martin 
Baum,  ius  heirs  and  assigns,  for  ever. 

On  the  27th  of  September^  1821,  Baum,  to  whom  the  certifi- 
cates had  thus  been  assigned,  filed  by  Micajah  T.  Williams, 
his  attorney  in  fact,  a  relinquishment  of  tracts  Nos.  1  and  2, 
and  requested  that  the  proceeds  of  former  instalments  might 
be  applied  to  the  completion  of  the  payments  still  due  upon 
8,  4,  86,  87,  and  the  five  quarter^eotions.  The  consequence 
of  this  transaction  was,  that  as  Nos.  1  and  2  had  been  bought  at 
a  much  higher  price  than  the  other  tracts,  the  credit  acquired 
on  the  books  of  the  government  by  their  relinquishment  was 
more  than  enouffh  to  complete  the  payments  for  all  the  other 
lands  mentioned  above,  and  a  surplus  existed,  in  the  form  of 
landnicrip,  which  might  either  have  been  sold  or  applied  to  a 
payment  for  other  lands.  Four  hundred  and  seventy-four 
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dollars  and  fifty-nine  cents  of  this  scrip  belonged  to  the  Piatt 
Company,  and  was  applied  by  the  Baum  Company  in  pay- 
ment for  lands  which  that  company  had  purchased.  The  fol- 
lowing is  the  account : 


Lands  surrendered. 

Tract  No.  1. 
Amt.  paid  on  it,      (1,015  05^ 

Tract  No.  2. 
Amt.  paid  on  it,         8,802  60 


Lands  not  surrendered. 

Swan  Creek,  3,  f 607  85j 

"        "       4,  271  78i 

"        "      86,  373  31} 

"        "      87,  149  96} 

6  quarter-sections,     1,248  00 


On  the  27th  of  September,  1821,  Oliver  made  a  memoran- 
dum, or  addressed  a  letter  to  some  person,  stating  several 
particulars  which  he  had  attended  to  at  Maumee,  directing  the 
land  to  be  run  out,  counsel  to  be  employed,  &c.,  &c. 

On  the  20th  of  January,  1822,  Baum  presented  a  petition  to 
Congress  representing  that  he  had  laid  out  a  town  upon  tracts 
Nos.  1  and  2,  and  sold  a  number  of  lots  to  persons  to  whom 
he  was  bound  to  give  a  title ;  that  in  consequence  of  the  late 
law  of  Congress,  reducing  the  price  of  public  lands,  he  had 
been  obliged  to  surrender  them;  and  praying  that  Congress 
would  au^orize  an  immediate  sale  of  those  two  tracts  of  land, 
so  as  to  give  him  an  opportunity  to  re-purchase  them  at  a 
fair  price,  and  thus  be  enabled  to  fulfil  his  engagements  to 
those  who  had  purchased  of  him. 

On  the  10th  of  September,  1822,  Baum  gave  to  Oliver  the 
following  certificate : 

"  Cincinnati,  Sent.  10, 1822. 

"It  is  herebv  certified,  that  there  is  due  William  Oliver, 
&om  the  Port  Lawrence  Company,  two  hundred  and  thirteen 
dollars  and  seven  cents,  which  the  said  Oliver  refunded,  by 
request  of  the  company,  to  purchasers  of  lots  in  Port  Law- 
rence, the  title  of  which  has  been  relinquished  to  the  r«Q4o 
United  States  by  the  company ;  it  being  the  *ainount  '- 
due  on  the  shares  originally  owned  by  John  H.  Piatt,  Robert 
Piatt,  6.  A.  Worth,  and  William  M.  Worthington. 

"Martin  Baum, 
"  Ag^nt  for  the  Port  Lawrence  Land  Company." 

On  the  26th  of  December,  1822,  Baum  addressed  a  letter  to 
Hon.  £.  A.  Brown,  Washington  City,  enclosing  his  petition, 
to  be  again  presented,  and  saying,  amongst  other  things, 
*^  though  it  is  signed  by  myself  only,  still  others  have  an  inter- 
est in  it,  to  wit,  Jacob  Burnet,  William  Steele,  M.  T.  Wil- 
liams, S.  R.  Miller,  John  Rowan,  of  Kentucky;  but,  for  the 
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sake  of  convenience,  all  the  lands  of  the  company  were  tranck 
ferred  to  me.  The  petition  gives  a  true  statement  of  fieicts ; 
the  grounds  why  those  tracts  were  surrendered  to  the  United 
States ;  the  injurious  operation  of  the  law  of  Congress  (called 
the  relief  law)  in  the  case;  and  the  just  claim  which  (I 
think)  I  and  my  associates  have  on  the  government  for 
redress,"  &c.,  &c. 

In  January,  1828,  Baum  came  into  arrangements  with  some 
of  those  who  had  purchased  town-lots,  and  to  whom  he  was 
unable  to  give  a  title,  agi*eeing  for  himself  and  his  associates 
to  re-purchase  the  lots  and  refund  the  money  which  he  had 
received  on  them. 

On  the  3d  of  February,  1828,  Oliver  addressed  the  follow- 
ing letter  to  Robert  Piatt,  which  was  received  by  him : 

''  Cineinnati,  February  Sd^  1828. 

^^  Dbab  Sm : — ^I  have  been  anxious  to  see  you  in  relation 
to  the  Port  Lawrence  business,  and  was  on  the  eve  of  setting 
off  yesterday  for  your  house,  but  have  concluded  to  write, 
requesting  the  favor  of  your  attention  to  the  matter.  In  con- 
sequence of  the  company^s  securing  the  Port  Lawrence  prop- 
erty, they  are  liable  to  the  purchasers  for  the  money  received 
for  lots ;  and  as  some  of  my  friends  in  Detroit  wei:e  disposed 
to  bear  pretty  hard  on  me  for  advising  them  to  purchase, 
I  authorized  Colonel  Hunt  to  redeem  the  certificates  of  sale 
from  those  who  had  purchased  by  my  advice.  The  payments 
made  in  this  way  were  upwards  of  $iOO«  M.  Baum  s  com- 
pany have  refunded  their  proportion,  but  my  claim  ($218.07, 
which  is  from  the  10th  of  last  September,  1822)  against  you 
is  unsatisfied ;  and  as  we  are  at  a  loss  to  know  the  particular 
interest  of  the  members  of  your  company,  I  must  ask  the 
favor  of  your  stating  the  present  proprietors,  and  their 
respective  interests  in  the  concern,  rlease  say  when  it  will 
be  convenient  for  you  to^  arrange  your  proportion,  as  also  to 
request  Mr.  Grandon  to  pay  on  nis  share  or  shares.  Respect- 
fully, your  obedient  servant,  Will.  Ouysb. 

"R.  Piatt,  Esq." 

On  the  6th  of  February,  1828,  Baum  addressed  another 
letter  to  Mr.  Brown  upon  the  subject  of  his  petition,  repre- 
senting that  the  case  was  a  ruinous  one  to  him  and  his 
associates,  &c.,  &c. 

*8481  ^  ^^  ^  ^^^*  1828,  Oliver  exhibited  an  account 

-'  against  *^^  Martin  Baum  and  his  associates,"  running 
from  1818  to  June,  1823,  and  bringing  them  in  debt  to  Oliver 
in  the  sum  of  (1836.47. 
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On  the  27th  of  August,  1823,  Baum  mortgaged  to  Oliver 
tracts  Nos.  3,  4,  86,  and  87,  to  secure  the  payment  of  the 
above  sum  of  81885.47  with  interest  from  the  1st  of  Septem- 
ber, 1823.  The  payment  was  to  be  made  on  or  before  the 
1st  of  January,  1824. 

On  the  81st  of  January,  1824,  Baum  addressed  a  letter  to 
the  proprietors  of  the  Maumee  and  Sandusky  Land  Company, 
accompanied  by  an  account  between  himself  and  the  proprie- 
tors of  Port  Lawrence.     The  letter  was  as  follows : 

^^  Oincinnati^  Slst  Jarmary^  1824. 
**  To  the  Proprietors  of  the  Maumee  and  Sandusky  Land  Co, 
"Dear  Sib: — Enclosed,  \  hand  you  a  statement  of  the 
Port  Lawrence  land  speculation,  by  which  you  can  see  how 
that  business  stands,  to  wit,  a  balance  due  me  by  the  company 
of  upwards  of  $4755,  and  is  daily  increasing  with  interest. 
Suits  have  been  commenced  against  me  for  the  restoration  of 
the  money  which  was  paid  the  company  for  lots,  and  the 
amount  of  improvements  made  thereon,  as  well  as  for  dam- 
ages. I  was  obliged  to  borrow  money  to  compromise  and 
quiet  those  claims,  for  fear  of  incurring  heavy  damages,  great 
expenses,  and  much  trouble,  and  probably  a  total  loss  oi  the 
company's  property  by  sales,  or  judgments  and  executions. 
The  lands  have  consequently  been  mortgaged  for  the  money 
borrowed,  and  unless  it  is  shortly  refunded,  the  lands  may  yet 
be  sold  under  the  mortgage ;  it  is  therefore  necessary  that  the 
proprietors  pay  to  me  their  respective  quotas,  to  save  their 
lands  from  sale.  I  am  extremely  anxious  to  close  this  busi- 
ness, and  therefore  propose  that  I  will  exonerate  you  from 
paying  any  more  money,  if  you  will  sell  and  convey  me  your 
interest  in  all  those  lands.  But,  lest  you  should  think  that 
I  wish  to  make  speculation  out  of  you,  if  you  will  exoner- 
ate me  from  paying  any  more,  I  will  sell  you  my  interest 
in  these  lands,  ana  will  thank  you  to  accept  the  latter 
proposition.  It  is  needless  to  ^o  into  an  explanation,  as  the 
account  will  do  it  of  itself;  and  my  proposition  will  satisfy 
you  as  to  the  prospects  of  gain.  Please  inform  me  soon  what 
course  you  intend  to  pursue.    Tours,  respectfully, 

"Mabtin  Baum." 

One  of  these  letters  appears  to  have  been  directed  to  Mr. 
Robert  Piatt,  and  another  to  W.  M.  Worthington,  Esq. 

On  the  28d  of  April,  1824,  Baum  authorized  and  empow- 
ered Major  William  Oliver  to  lease,  let,  and  rent  all  the  lands, 
in  and  out-lots,  houses,  and  other  property  which  he  owned,  or 
of  which  he  had  the  control,  situate  and  being  within  the  United 
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States  reservation  on  the  Maumee  river  for  the  then  present 
season ;  and  also  to  collect  all  rents  which  might  be  then  due 
on  all  or  any  of  the  said  property. 

♦8441       *^^  ^^^  ^^^^  ^^  August,  1824,  Baum  addressed  a  let- 
J  ter  to  G.  A.  Worth,  Esq.,  a  part  of  which  is  as  follows: 

^^  Cincinnati^  28th  Augvstt  1824. 
"  Dbab  Sir  : — Your  favor  of  the  10th  April  last  came  duly 
to  hand — contents  noticed.  The  land  speculation  has  truly 
been  an  unfortunate  business,  and  no  one  can  be  more  tired  of 
it  than  I  am ;  for  it's  me  who  has  to  stand  the  brunt  of  the 
company — suits,  judgments,  executions,  with  all  its  attendant 
vexations.  First,  our  agents  were  crazy  in  making  purchases 
at  such  high  rates — ^then  the  madness  of  Congress  in  reducing 
the  price  of  the  public  lands — change  of  times — scarcity  of 
money — the  impossibility  of  managing  that  species  of  property 
where  so  many  are  concerned ;  the  change  of  sentiments  of 
persons  in  holding  real  estate ;  in  fact  all  and  every  thing  has 
operated  against  such  speculations;  and  were  I  relieved  of 
that  concern,  an  immense  burden  would  be  taken  off  my 
shoulders,  &c.,  &c.'' 

On  the  21st  of  September,  1825,  Baum  gave  to  Oliver  the 
following  power : 

''  Cincinnati,  21«t  Sept.,  1825. 

"  I  have  and  hereby  authorize  and  empower  Major  William 
Oliver  to  lease,  let,  and  rent  all  the  lands,  in  and  out-lots, 
houses,  and  other  property  which  I  own,  or  of  which  I  have 
the  control,  situate,  lying,  and  being  within  the  United  States 
reservation,  on  the  Maumee  river,  for  the  ensuing  season ;  and 
also  to  collect  all  rents  or  other  moneys  due  me  in  and  about 
the  town  of  Maumee  and  Port  Lawrence. 

Mabtik  Baxtm.'* 

On  the  5th  of  October,  1825,  Oliver  commenced  proceed* 
ings  in  attachment  iji  Michigan,  by  making  the  following 
affidavit : 

"  Martin  Baum,  agent  for  John  H.  Piatt,  (since  deceased,) 
Robert  Piatt,  G.  A.  Worth,  and  William  M.  Worthington,  to 
William  Oliver,  debtor,  for  the  sum  of  two  hundred  and 
thirteen  ^l^  dollars,  being  the  amount  refunded  to  purchasers 
of  the  lots  in  Port  Lawrence,  by  request  of  said  Baum,  with 
interest  from  the  10th  day  of  September,  1822. 
**  Michigan,  Monroe  county,  88. : 

^^  I,  William  Oliver,  of  lawful  age,  do  solemnly  swear  that 
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the  sum  mentioned  in  the  aboye  account  is  justly  due  from  the 
persons  therein  named;  that  they  do  not  reside  within  the 
territory  of  Michigan,  and  that  he  has  reason  to  fear,  unless 
an  attachment  issues  upon  the  property  of  the  persons  above 
named,  his  debt  cannot  be  recovered.  Will.  Olivxb. 

"  Sworn  this  5th  day  of  October,  1825,  before  me, 

"  Pbteb  p.  Fbbby,  Justice  of  the  Peace." 

On  the  7th  of  October,  1825,  an  order  was  filed  in  the  office 
of  the  clerk  of  Monroe  county  court,  for  an  attachment  r^oar 
against  the  ^rights  and  credits,  moneys  and  effects,  TOods  ^ 
and  chattels,  lands  and  tenements  oi  the  parties  above  named. 
The  writ  was  issued  on  the  same  day. 

On  the  15th  of  October,  1825,  an  attachment  was  laid  upon 
the 

South-west  quarter  of  section  2,  township  8. 

North-west  quarter  of  section  8,  township  8. 

South-west  quarter  of  section  8. 

South-west  quarter  of  section  4. 

The  three  first  of  these  were  included  in  the  original  pur- 
chase by  Piatt  and  subsequent  transfer  to  Baum.  The  fourth 
belonged  to  some  other  transaction  and  is  not  involved  in  this 
case.    The  whole  four  were  appraised,  collectively,  at  (1,200. 

The  suit  went  on,  no  one  appearing  for  the  defendants, 
until  October,  1826,  when  it  appearing  that  notice  to  defend- 
ants in  attachment  had  been  published  nine  months,  judgment 
was  entered  against  them,  a  fieri  faeicis  issued,  and,  on  the  5th 
of  April,  1828,  the  property  was  sold  to  Charles  Noble  for 
(241.60,  who  on  the  same  day  conveyed  it  to  Oliver. 

Having  traced  out  the  proceedings  under  the  attachment  to 
their  consummation,  it  is  necessary  to  go  back  to  the  year 
1825. 

On  the  18th  of  October,  1825,  Oliver  filed  a  bill  in  the 
Supreme  Court  of  the  territory  of  Michigan,  sitting  as  a  court 
of  chancery,  to  foreclose  the  mortgage  which  had  been  given 
by  Baum  on  the  27th  of  August,  1828.  Baum  being  a  non- 
resident, a  notice  to  him  to  appear  was  published  for  nine 
weeks  successively  in  a  newspaper  published  at  Monroe. 

On  the  7th  of  December,  1827,  the  bill  was  taken  pro  eon- 
fessoy  and  on  the  5th  of  September,  1828,  the  court  decreed 
that  the  property  should  be  sold,  which  was  accordingly  done. 
Oliver  became  the  purchaser,  and  received  a  deed  from  the 
register,  who  had  been  directed  to  make  the  sale. 

To  return  again  to  the  chronological  order  of  events. 

Congress  having  made  a  donation  of  land  to  the  University 
of  Michigan,  the  trustees  of  that  institution  resolved,  on  the 
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25th  of  June,  1827,  to  accept  of  No.  1  in  lieu  of  a  section,  in 
the  expectation  that  in  the  event  that  lot  No.  2  should  revert 
to  the  United  States,  then  the  same  should  be  considered  a 
part  of  the  section  to  which  they  were  entitled  under  the  act, 
and  requested  the  chairman  to  advertise  the  Treasury  Depart- 
ment thereof. 

On  the  20th  of  July,  1827,  Baum  addressed  a  long  letter  to 
the  commissioner  of  the  General  Land-office,  giving  a  history 
of  the  Port  Lawrence  Company,  and  expressing  a  desire  to 
re-possess  Nos.  1  and  2.  He  then  says,  ^^  It  has  been  hinted 
that  the  trustees  of  the  Seminary  Lands  of  the  Michigan  Ter- 
ritory have  had  sufficient  influence  to  delay  the  sale,  with  a 
view  to  get  the  privilege  of  locating  these  two  tracts  for  that 
purpose.  If  this  is  the  fact,  I  protest  against  such  an  ar- 
*^461  rangement.  They  have  no  claim  to  them  whatever,  but 
-'  *mine  is  a  strong  one,  and  I  am  determined  to  pursue 
it  in  every  possible  way  till  I  obtain  justice." 

In  August,  1827,  Oliver  went  to  Detroit  to  ascertain  if  the 
tracts  1  and  2  could  be  obtained  from  the  university,  buc 
nothing  was  then  done. 

On  the  18th  of  October,  1827,  Charles  Noble  wrote  to  Ben- 
jamin H.  Piatt,  one  of  the  heirs  of  John  H.  Piatt,  who  had 
died,  and  enclosed  him  a  copy  of  the  proceedings  in  the  at- 
tachment at  the  suit  of  Oliver. 

On  the  18th  of  February,  1828,  Piatt  acknowledged  the 
receipt  of  this  letter,  and  desired  further  information. 

On  the  1st  of  April,  1828,  Noble  replied,  and  enclosed  a 
copy  of  the  advertisement  of  the  auditor  for  the  sale  of  the 
three  quarter-sections  of  land  as  before  mentioned.  The  sale 
was  to  take  place  on  the  5th  of  April,  1828. 

On  the  12th  of  August,  1828,  Oliver  opened  a  negotiation 
with  the  Univei-sity  of  Michigan,  proposing  to  give  other  lands 
in  exchange  for  Nos.  1  and  2,  which  was  prosecuted  without 
success  for  some  time. 

On  the  1st  of  September,  1828,  Charles  W.  Whipple,  the 
assistant-register  of  Michigan,  executed  to  Oliver  a  deed  for 
Nos.  3,  4,  86,  (excepting  sixty  acres,  which  Baum  had  sold  to 
Prentiss  and  Tromley  in  1828,)  and  87.  The  deed  recited  the 
proceedings  for  a  foreclosure  of  the  mortgage,  and  conveyed 
the  property  to  Oliver,  his  heirs  and  assigns  for  ever. 

On  the  18th  of  January,  1830,  Congress  passed  an  act,  enti- 
tled ^^An  act  to  authorize  the  exchange  of  certain  lots  of 
land  between  the  University  of  Michigan  and  Martin.  Baum 
and  others." 

On  the  16th  of  August,  1830,  Oliver  (called  in  the  pro- 
oeedings  of  the  board  the  agent  of  Martin  Baum  and  others) 
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appeared  before  the  trustees  of  the  university  on  the  subject 
of  the  exchange  of  lands,  which  subject  was  discussed  from 
time  to  time. 

In  December,  1880,  Oliver  (having  previously  received  an 
assignment  of  the  final  certificates  trom  Baum)  obtained 
patents  for  the  following: 

Lot  No.  8. 

Lot  No.  4. 

North-west  quarter  of  section  8. 

South-west  quarter  of  section  8. 

South-east  quarter  of  section  8. 

South-west  quarter  of  section  2. 
Being  the  whole  of  the  five  quarter-sections  originally  pur- 
chased by  the  Piatt  Company,  except  the  north-west  quarter 
of  section  2. 

Oi\  the  7th  of  February,  1881,  an  exchange  took  place 
between  Oliver  and  the  university;  the  negotiation  therefor 
having  resulted  in  an  agreement.  Oliver  ceded  to  the  trus- 
tees— 

Lot  No.  8,  except  ten  acres  reserved'.  r«iiA7 

•Lot  No.  4.  L  ^' 

The  north-west  quarter  of  section  8. 

The  south-west  quarter  of  section  8 ;  and 

The  south-west  quarter  of  section  2. 

The  university  deeded  to  Oliver  lots  Nos.  1  and  2,  and 
authorized  the  President  of  the  United  States  to  issue  a  patent 
or  patents  to  the  said  William  Oliver. 

On  the  4th  of  March,  1881,  a  patent  was  issued  to  Oliver 
for  these  lots  Nos.  1  and  2. 

On  the  16th  of  May,  1881,  Oliver  sold  to  Baum  and  Micajah 
T.  Williams  each  one  undivided  third  part  of  lots  Nos.  1,  2, 
86,  and  87,  excepting  sixty  acres  of  No.  86,  which  had  beeif 
sold  by  Baum  to  Prentiss  and  Tromley.  Each  of  the  two  par- 
ties was  to  pay  fl555.  The  necessary  provision  was  made 
for  laying  out  a  town  on  the  property  where  Port  Lawrence 
was  formerly  laid  out,  making  partition,  &c.  The  8th  article 
was.  as  follows :  ^^  The  parties  e^gree  to  admit  a  fourth  person 
as  a  proprietor — a  man  of  enterprise  and  character— on  equal 
terms  with  themselves,  on  his  establishing  hiinself  permanently 
at  Port  Lawrence,  and  devoting  himself  to  the  improvement 
of  the  place." 

On  the  19th  of  September,  1882,  under  the  article  just  men- 
tioned,  Stephen  B.  Comstock  was  admitted  to  have  an  undi- 
vided fourth  part. 

On  the  22(1  of  October   1888,  Oliver  re-purchased  trom 
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Baum^s  heirs  (for  he  had  died  before  this  time)  the  whole  of 
Baum's  interest  under  the  contract  of  the  16th  May,  1881. 

On  the  8th  of  May,  1834,  Oliver  and  Williams  sold  to 
Edward  Bissell  one-fourth  part  of  lots  Nos.  1  and  2,  for  (7000. 

On  the  23d  of  May,  1834,  Oliver  sold  to  Williams  an  undi- 
vided moiety  of  86  and  87. 

On  the  17th  of  October,  1884,  Oliver  sold  to  Pratt  and  Tay- 
lor one  undivided  sixteenth  part  of  Nos.  1  and  2,  for  $4000. 
They  were  also  to  erect  a  warehouse,  two  dwelling-houses,  and 
arrange  for  a  line  of  steamboats  to  stop  at  Toledo,  as  the  town 
was  now  called.  And  on  the  same  day,  he  sold  to  Smith  and 
Macy  another  undivided  sixteenth,  on  the  same  terms. 

On  the  80th  of  June,  1835,  Oliver  sold  a  portion  of  the 

Property  to  Lynde  and  Raymond,  for  $18,000 ;  in  September, 
885,  another  portion  to  Lot  Clark,  for  $1000,  and  in  January, 
1886,  another  portion  to  Philander  Raymond,  for  $22,000. 

On  the  21st  of  April,  1836,  Robert  Piatt,  the  appellee  in  the 
present  case,  filed  his  bill  of  complaint  in  the  Circuit  Court  of 
the  United  States  for  the  district  of  Ohio,  against  Oliver  and 
others.  But  before  narrating  the  proceedings  under  this  bill, 
it  is  proper  to  close  the  history  of  the  transactions  of  the  par- 
ties by  stating  that  on  the  5th  of  May,  1837,  Oliver  received 
*8481  ^  ^^^^  from  the  trustees  of  the  University  of  Michigan 
J  for  the  property  which  he  had  pven  to  *them  in 
exchange  as  previously  related.  The  property  thus  conveyed 
to  Oliver  consisted  of  tracts  Nos.  3  and  4,  the  south-west 
quarter  of  section  No.  2,  the  north-west  quarter  of  section  No. 
8,  and  the  south-west  quarter  of  section  No.  8.  The  consid- 
eration was  $5000,  and  the  sale  was  stated  in  the  deed  to  be 
made  ^^  pursuant  to  a  contract  entered  into  between  the  said 
trustees  and  the  said  William  Oliver,  on  the  twenty-fourth 
and  twenty-fifth  days  of  October,  1834." 

To  return  to  the  bill,  which  was  filed  in  1886.  It  made 
Oliver  and  Williams  and  a  number  of  other  persons,  who  were 
the  representatives  of  the  original  parties,  respondents,  most  of 
whom  appeared.  After  the  pleas,  which  were  filed  by  the 
defendants,  were  overruled,  an  amended  bill  was  filed. 

These  bills  recite  the  formation  of  the  Piatt  and  Baum  Com- 
panies ;  their  union  in  the  Port  Lawrence  Company  under  the 
circumstances  already  related ;  the  acceptance  of  the  trust  by 
Baum ;  the  assignment  to  him  of  the  certificates  of  purchase 
the  appointment  of  Oliver  as  agent;  his  acceptance  thereof; 
the  instructions,  bond,  and  power  of  attorney ;  the  laying  out 
of  the  town  ;  the  sales  of  lots,  for  which  the  respondents  are 
called  upon  to  account ;  the  relinquishment  of  Nos.  1  and  2 ; 
the  application  of  the  credits  arising  therefrom  to  the  comple- 
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tton  of  the  payments  due  upon  the  other  tracts ;  the  under- 
standing of  the  parties  that  Nos.  1  and  2  should  be  repur- 
chased for  the  benefit  of  all  concerned,  whenever  it  should  be 
possible  to  do  so ;  the  application  to  Congress ;  the  death  of  John 
H.  Piatt,  in  1822 ;  the  formation,  some  short  time  thereafter, 
of  a  fraudulent  combination  and  confederacy  between  Baum, 
as  trustee,  and  Oliver  and  Williams,  as  agents,  for  the  purpose 
of  cheating  the  members  of  the  Piatt  Company  out  of  their 
entire  interest  and  claims ;  that  in  pursuance  of  this  fraudu- 
lent combination  Baum  issued  to  Oliver  the  certificate  of  debt; 
that  the  complainant  resided  at  a  short  distance  from  Cincin- 
nati; that  about  that  time,  and  prior,  and  long  subsequently 
thereto,  he  was  during  some  part  of  nearly  every  week  in  Cin- 
cinnati in  company  with  said  Baum  and  Oliver,  or  one  of  them ; 
that  they  knew  the  complainant  to  be  a  man  of  property,  well 
able  and  willing  to  pay  his  just  debts ;  that  neither  Baum  nor 
Oliver  ever  gave  him  the  slightest  information  that  any  such 
certificate  had  been  given ;  that  he  had  received  a  letter  from 
Oliver,  dated  on  the  8d  of  February,  1828 ;  that  the  mortgage 
given  by  Baum  to  Oliver  was  without  authority,  and  fraudu- 
lent and  void ;  that  the  assignment  of  the  certificates  for  the 
quarter-sections  was  also  fraudulent  and  void ;  the  circumstan- 
ces under  which  the  exchange  of  lands  took  place  with  the 
University  of  Michigan ;  the  circumstances  also  under  which 
Williams  became  interested ;  that  the  proceedings  in  Michigan 
were  an^am  nonjudice  and  void;  that  if  they  vested  a  title  in 
Oliver,  it  was  to  constitute  him  a  trustee  for  the  complainant 
with  others,  and  that  Oliver  and  Williams  were  acting  r«Q4a 
with  a  sole  view  *to  benefit  themselves  at  the  expense  ^ 
of  the  complainant  and  the  other  co-proprietors. 

The  bill  then  enumerates  the  original  parties  who  were 
dead,  states  their  representatives  and  the  assignees  of  the  liv- 
ing, and  prays  that  they  may  all  be  made  defendants. 

It  then  prays  for  an  injunction,  a  receiver,  &c.,  &c. 

Most  of  the  parties  answered,  but  a  notice  of  diverts  and 
Williams's  will  be  sufficient. 

Oliver's  answer  admitted  the  formation  of  the  Baum  Com- 
pany, of  the  Port  Lawrence  Company,  but  denied  that  after 
the  sales  any  agreement  was  made  to  unite  the  interests  in  the 
several  tracts ;  the  appointment  of  Baum  as  the  trustee  of  the 
Port  Lawrence  Company,  but  denied  that  the  object  of  the 
trust  was  fully  stated  in  the  bill;  alleged  that  Baum  was 
authorized  to  sell  and  dispose  of  any  of  the  property  on  specu- 
lation, or  for  payment  of  claims  against  the  company,  &c. ; 
that  Baum  had  also  a  right  to  dispose  of  the  quarter-sections 
to  pay  the  debts  of  the  Piatt  Company ;  admitted  the  instruo* 
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tions,  except  some  of  the  signatures ;  the  laying  out  of  the 
town;  the  power  of  attorney  from  Baum;  the  letter  from 
Baum  fixing  the  appointipent  for  one  year,  and  the  compensiEir 
tion  therefor ;  the  sale  of  lots  in  the  town ;  alleged  that  he 
surrendered  up  the  agency  to  Baum  at  the  time  of  his  appoint- 
ment as  cashier  of  the  Miami  Exporting  Company,  ana  that 
he  then  closed  up  his  accounts ;  that  his  subsequent  acts  as 
temporary  agent  were  only  to  accommodate  Baum;  that  he 
and  Baum  had  erected  a  warehouse  on  one  of  the  lots  which 
he  had  purchased  at  the  sale,  which  circumstance  drew  him 
often  to  the  town ;  that  he  had  transferred  one-half  of  his 
interest  in  the  Baum  Company  to  Steele  and  Lytle,  in  1818, 
and  the  remaining  half  to  Embree  and  Williams  in  1819; 
admitted  the  relinquishment ;  denied  the  intention  to  re-pur^ 
chase ;  that  Baum  authorized  to  negotiate  with  the  univei-sity, 
but  that  he  did  so  in  his  own  right  and  upon  his  own  account ; 
alleged  that  the  certificate  of  debt  and  mortgage  were  given 
upon  bona  fide  considerations ;  that  the  members  of  the  Piatt 
Company,  and  especially  the  complainant,  were  repeatedly 
urged  to  satisfy  the  claims  and  release  the  lands ;  that  he,  the 
respondent,  bid  the  full  value  for  the  lands,  and  more  than 
they  would  have  been  sold  for  to  others  for  cash ;  that  the 
assignment  of  the  certificates  was  in  good  faith ;-  explained  the 
reasons  which  led  to  an  exchange  of  land  with  the  university ; 
that  he  purchased  back  from  the  university  the  lands  which  he 
had  conveyed  to  it,  long  after  all  agency  for  the  companies  or 
for  Baum  was  ended  and  settled  up ;  denied  all  fraud  and 
combination ;  admitted  that  hie  had  united  Baum  and  Williams 
in  the  subsequent  attempt  to  build  up  a  town,  and  relied  upon 
the  lapse  of  time,  the  defaults,  laches,  and  acquiescence  of  the 
complainant  and  the  statutes  of  limitation,  in  bar  of  the  claim 
set  up  in  the  bill.  The  respondent,  moreover,  admitted  or 
*8501  ^^P^^^^®^  ^  number  of  papers  respecting  *which  he  had 
-■  been  interrogated,  and  then  prayed  that  his  answer 
might  be  considered  as  a  cross-bill. 

The  answer  of  Williams  admitted  the  formation  of  the 
Baum  Company,  the  subsequent  formation  of  the  Port  Law- 
rence Company;  averred  that  in  the  spring  of  1819,  Embree, 
the  partner  of  the  respondent,  whilst  the  respondent  was  ab- 
sent in  Illinois,  purchased  from  Oliver  an  interest  of  one- 
thirteenth  in  the  Baum  Company ;  admitted  the  relinquishment 
to  the  United  States  of  Nos.  1  and  2,  which  was  msule  by  the 
respondent  himself ;  that  the  proceeds  of  the  large  number  of 
tracts  standing  in  the  name  of  Baum,  and  thus  relinquished, 
were  ascertained  in  gross,  and  a  credit  entered  to  that  amount 
on  the  lands  retainea ;  that  the  proceeds  of  tracts  Non.  1  and 
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2,  were  $4,817.55 j^,  and  the  amount  due  to  the  United  States, 
on  tracts  8, 4,  86,  87,  was  $1,372.36,  and  upon  the  five  quarter- 
sections  $1,248 ;  averred  that  he  did  not  know  what  became  of 
the  balance  of  $474.60,  except  that  John  H.  Piatt  and  Baum 
arranged  it  to  their  mutual  satisfaction ;  denied  that  there  was 
any  agreement,  understanding,  or  intention,  amongst  the  mem- 
bers of  the  Port  Lawrence  Company,  to  re-purchase  tracts  1 
and  2 ;  averred  that  after  the  relinquishment  the  members  of 
the  Port  Lawrence  Company  abandoned  Baum,  and  left  him 
to  settle  the  liabilities  of  the  company  as  he  could ;  denied  all 
knowledge  or  belief  that  the  complainant  or  Baum  attended 
the  public  sales  in  1827  with  the  intention  of  re-purchasing 
said  tracts  for  the  benefit  of  the  company,  but  on  the  contrary 
intended  to  purchase  them  on  account  of  other  persons ;  denied 
all  knowledge  or  belief  that  Oliver  was  authorized  by  Baum 
to  open  a  negotiation  with  the  trustees  of  the  Michigan  Uni- 
versity; averred  that  in  May,  1831,  Oliver  offered  to  sell  to 
the  respondent  one-fourth  of  tracts  1  and  2,  86  and  87,  except 
sixty  aci*es  of  86,  for  a  specified  sum,  and  at  the  same  time 
offered  another  fourth  eacn  to  Martin  Baum  and  Jacob  Burnet, 
which  offer  the  respondent  accepted,  taking  one-third  instead 
of  one-fourth,  as  Burnet  declined  becoming  interested ;  and  in 
1832,  the  respondent  purchased  an  additional  sixth  froip  Oli- 
ver, which  purchases  together  gave  him  an  interest  of  one- 
half,  for  which  he  received  ja  deed  in  fee-simple  from  Oliver 
and  wife ;  averred  that  at  the  time  of  paying  the  purchase 
money  and  receiving  the  deeds,  he  had  no  notice  or  knowledge 
of  any  right,  title,  claim,  demand,  or  interest^  of  the  complain- 
ant, or  the  Port  Lawrence  Company,  or  any  of  the  members 
thereof,  nor  had  he  any  notice,  knowledge,  information,  sus- 
picion, or  belief,  of  any  fraud,  or  breach  of  trust,  or  other* 
transactions,  matters  or  things,  affecting  the  titles  of  said 
lands,  but  maintained  that  he  purchased  the  same  bona  fide^  in 
good  faith,  and  for  a  full  and  fair  consideration  actually  paid. 

To  all  these  answers  a  general  replication  was  filed. 

In  December,  1840,  the  bill  was  taken  as  conferred  by  all 
the   defendants  who  had  failed  to  plead,  demur,  or  r«o^i 
answer,  and  the  cause  *came  on  for  hearing  upon  the  ^ 
bills,  answers,  replications,  testimony  and  exhibits,  when  the 
court  passed  the  folio  wine  decree : 

^^  The  court  do  here  find  that  the  law  and  equity  of  the  case 
are  with  the  complainant ;  but  because  the  court  here  are  not 
folly  advised  as  to  the  exact  nature  and  extent  of  the  relief  to 
which  the  complainant  is  entitled,  so  as  to  enable  them  to  ren- 
der up  a  final  decree  in  the  premises,  it  is  therefore  adjudged, 
ordered,  and  decreed,  that  this  cause  be,  and  the  same  is 
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hereby,  referred  to  Aaron  F.  Perry,  as  special  master  commis- 
sioner, who  is  hereby  instructed  to  make  out,  and  report  to  us 
at  our  next  term,  an  amount  of  the  sales  made  in  whole  or  in 
part  of  tracts  one,  two,  three,  four,  eighty-six,  eighty-seven, 
and  the  five  quarter-sections,  designating  the  date  and  amount 
of  sales  in  each  tract,  title  made,  moneys  received  and  due, 
and  also  an  account  of  all  moneys  expended,  either  in  the  pur- 
chase or  improvement  of  each  tract,  by  the  defendants  Wil- 
liams and  Oliver,  or  either  of  them,  including  compensation 
for  the  agency  exercised  in  the  general  management  of  the 
property,  and  such  other  matters  of  fact  and  calculations  as 
either  party  may  deem  necessary,  in  order  to  a  just  and  equita- 
ble decree  in  the  premises ;  and  for  that  purpose  he  is  hereby 
invested  with  power  to  demand  the  production  of  any  books, 
papers,  and  accounts  in  possession  of  either  of  the  parties,  to 
examine  them,  if  necessary  under  oath,  touching  any  particu- 
lar matter  or  thing  connected  with  the  matters  in  contest,  to 
examine  and  take  the  deposition  of  witnesses,  to  withdraw  any 
exhibit  or  paper  now  on  file  with  the  clerk,  giving  a  receipt 
therefor,  and  perform  every  act  necessarv  to  a  proper  adjust- 
ment of  the  accounts  and  transactions  oi  the  parties.  He  is 
hereby  required  to  deliver  to  each  party  demanding  the  same, 
a  copy  of  his  report,  twenty  days  previous  to  the  next  term  ol 
this  court,  until  which  time  this  cause  is  continued.*' 

In  addition  to  the  points  upon  which  the  master  was  directed 
in  the  decree  to  report,  the  solicitor  for  the  complainant  stated 
twenty-five  others,  and  the  respondent  fourteen,  as  matters  of 
fact  and  calculation  which  they  respectively  deemed  necessary. 

On  the  8d  of  July,  1841,  the  master  presented  a  very  volu- 
.  minous  report,  occupying  nearly  five  hundred  pages  of  the 
printed  record. 

To  this  report  the  complainant  filed  twenty-one  exceptions, 
and  the  defendants  ten.  They  related  chiefly  to  matters  of 
detail  and  account,  which  it  would  be  difficult  to  understand 
unless  the  whole  report  were  here  inserted. 

In  July,  1842,  other  parties  were  made  in  place  of  those  who 
had  died ;  and  John  Rowan,  a  citizen  of  Kentucky,  filed  his 
answer  voluntarily,  claiming  an  interest  of  six-thirteenths  in 
the  Baum  Company. 

At  the  same  term  the  court  referred  the  case  to  Edward  D. 
Mansfield,  master,  to  report  the  deduction  of  title  as  claimed 

*8621  ^^  ®*^^  ^^  *^^  parties. 

-■       *0n  the  22d  of  July,  1842,  the  master,  in  conformity 

with  the  above  reference,  reported  the  deduction  and  then  con- 
dition of  the  several  titles. 
At  the  same  term,  {K}ditioQal  parties  were  made,  to  repre- 
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sent  the  dead,  and  the  case  was  again  referred  to  Mansfieldi 
with  the  following  instructions,  viz. :  ^'  To  state  separate  ac- 
counts of  the  compensation  which,  under  all  the  circumstances, 
ought  to  be  made  to  the  said  William  Oliver  and  to  the  said 
Micajah  T.  Williams  for  their  services ;  and  also  an  account 
for  expenses  in  the  procurement,  management,  and  improve- 
ment, in  the  value  of  the  trust  property,  consisting  of  tracts 
],  2,  86,  87,  and  the  ten  acres  in  No.  3 ;  and  that  the  said  mas- 
ter also  restate  separate  accounts  touching  the  moneys  or  other 
proceeds  arising  to  said  Oliver  and  Williams,  from  sales  made 
prior  to  the  filing  of  the  bill,  of  any  parts  of  said  trust  prop* 
erty ;  and  also  of  the  account  of  said  Oliver  against  the  Port 
Lawrence  or  Piatt  Company,  for  advances  not  heretofore 
reimbursed. 

In  estimating  services,  expenses,  &c.,  the  master  is  to  have 
reference  to  the  advantage  derived  from  said  expenses  and 
services,  &c.,  as  well  to  tracts  Nos.  8  and  4,  and  the  half-section 
No.  3,  and  south-west  quarter-section  No.  2,  township  3,  as  to 
the  tracts  before  named.  And  that  in  performing  this  order, 
the  master,  besides  having  reference  to  the  papers,  depositions, 
&c.,  now  on  file,  may  take  further  testimony,  or  further  exam- 
ine the  parties  if  he  deems  it  necessary. 

On  the  27th  of  July,  1842,  the  master  filed  a  report,  enter- 
ing minutely  into  the  several  matters  of  account,  to  which 
four  of  the  defendants  took  four  exceptions. 

On  the  29th  of  July,  fresh  parties  were  made  in  the  place 
of  some  more  who  had  died,  and  the  master  made  two  addi- 
tional reports,  to  which  Oliver  and  Williams  took  twelve 
exceptions. 

On  the  80th  of  July,  the  court  pronounced  the  following 
final  decree : 

^^Ist.  That  Philip  Grandin  and  Hannah  C.  Grandin  his 
wife,  Marv  P.  Ewing,  Egbert  T.  Smith  and  Sarah  R.  Smith 
his  wife,  Nathaniel  &.  Pendleton,  William  J.  Van  Horn  and 
Margaret  Van  Horn  his  wife,  John  Spencer  and  Susan  Spencer 
his  wife,  Samuel  Perry,  as  administrator  of  Martin  Baum,  de- 
ceased, Jacob  Burnet,  the  administrator  of  William  C.  Schenck, 
deceased,  William  J.  Van  Horn,  as  administrator  of  William 
Barr,  deceased,  having  been  duly  served  with  process  requir- 
ing them  to  appear  and  answer  the  complainant's  bills,  and 
they  not  having  appeared,  plead,  demurred  to,  or  answered 
the  same,  as  required  by  the  rules  of  this  court,  the  said  bills, 
and  the  matters  therein  contained,  are  hereby,  as  against  them 
respectively,  declared  to  be  taken  as  confessed. 

**2d.  That  the  rights  of  the  defendants,  Isaac  Dunn,  the 
unknown  heirs  of  William  Steele,  deceased,  Alexander  Find- 
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ley  and  Ann  Ellen  Findley  his  wife,  Woodhull  S.  Schenck, 
Andrew  Mack,  Israel  T.  *Canby,  and  Gorham  A.  Worth, 
who  are  not  inhabitants  of  the  state  of  Ohio,  or  found  within 
the  district  of  Ohio  and  jurisdiction  of  this  honorable  court, 
if  any  they  or  either  of  them  have,  or  hath,  in  and  to  the 
lands  and  premises  in  question,  be,  and  the  same  are  hereby, 
reserved  to  them  respectively,  in  as  full  and  ample  a  manner 
as  if  this  decree  had  never  been  rendered. 

"3d.  That  Eleanor  Baum,  Egbert  T.  Schenck,  Elizabeth 
Schenck,  James  F.  Schenck,  jun.,  Susan  Louisa  Pendleton, 
Martha  Pendleton,  George  Hunt  Pendleton,  Elliott  Hunt 
Pendleton,  Ann  Pierce  Pendleton,  Nathaniel  Pendleton,  Manr 
Barr,  William  W.  Barr,  and  David  Barr,  the  infants,  defend- 
ants, are  hereby  respectively  allowed  six  months  after  attain- 
ing majority,  to  show  cause,  if  any  he,  she,  or  they,  hath  or 
have  against  this  decree. 

*>  4th.  And  the  court  further  decree,  that  all  boTM  fide  sales, 
interests,  and  undivided  interests,  in  and  to  lots  in  the  town  of 
Toledo,  in  the  ten  acres  of  tract  number  three,  and  in  the  lots 
86  and  87,  made  by  the  said  Oliver  and  Williams,  before  the 
filing  of  the  original  bill  in  this  case,  together  with  the  sixty 
acres  sold  by  Martin  Baum  to  Tromley  and  Prentiss  in  tract 
86,  be,  and  the  same  are  hereby,  ratified  and  confirmed ;  and 
as  to  any  of  said  sales  not  yet  perfected  by  conveyances,  and 
as  to  which  the  outstanding  claims  upon  the  purchasers  have 
been  reported  on,  it  is  decreed  that  the  same  inure  to  the  said 
Oliver  and  Williams,  and  they  are  empowered  to  receive  the 
amounts  due  thereon  to  their  own  use,  and  to  convey  the  land 
to  the  purchasers.  And  all  donations,  appropriations,  and 
dedications  of  any  parts  of  said  several  tracts  of  land  for  any 
public  use  heretofore  made,  be,  and  the  same  are  hereby,  con- 
firmed to  the  original  purpose  of  the  donation,  appropriation, 
or  dedication.  And  inasmuch  as  Benjamin  S.  Brown,  to 
whom,  by  the  resolution  of  the  proprietors,  on  the  17th  Sep- 
tember, 1887,  the  lots  Nos.  109, 110,  111,  were  to  be  conveyed 
for  the  purpose  of  the  appropriation  of  those  lots,  has  departed 
this  life,  it  is  ordered,  with  the  assent  of  the  parties  to  this 
suit,  in  interest,  that  Richard  Mott  be,  and  he  is  hereby, 
appointed  trustee,  instead  of  said  Brown,  to  carry  out  said 
appropriation.  And  the  partition  heretofore  made  between 
the  said  Oliver  and  Williams,  and  their  assignees  of  interests, 
be,  and  the  same  is  hereby,  ratified  and  confirmed  to  the 
respective  parties  thereto,  according  to  the  ori^nal  intent  of 
the  same ;  and  it  is  further  decreed,  that  the  Tease  made  by 
the  said  Williams  to  Garret  D.  Palmer,  on  the  24th  November, 
1840,  be,  and  the  same  is  hereby,  confirmed;  and  the  rents 
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accruing  and  to  accrue  on  said  lease,  since  the  1st  day  of  July, 
1842,  inure  to  the  benefit  of  the  parties  in  interest,  as  settled 
by  this  decree. 

'^  5th.  That  the  said  Oliver  and  Williams  hold  the  legal  title 
to  the  following  tracts  of  land  mentioned  in  the  pleadings, 
not  otherwise  disposed  of  in  this  decree,  that  is  to  say :  tracts 
1  and  2,  86,  87,  and  ten  acres  of  tract  8,  in  trust,  for  them- 
selves and  the  other  *member8  of  the  Port  Lawrence  rmou 
Company,  so-called,  and  those  now  holding  and  repre-  ^ 
senting  their  interests,  as  tenants  in  common,  in  the  propor- 
tions affixed  to  their  names,  that  is  to  say,  dividing  the  whole 
into  2882  parts,  then  the  said  trust  is — 
For  Alexander  H.  Ewing    -      -      -      -    989  6-10  parts. 

John  Rowan    - 496  6-10 

Robert  Piatt 219  6-10 

John  G.  Worthington 219  6-10 

WiUiam  Oliver 166  5-10 

Micajah  T.  Williams 82  8-10 

the  heirs  of  WUliam  M.  Worthington     219  5-10 
the  heirs  of  John  H.  Piatt      -      -  489  parts.      For 

the  said  heirs  of  J.  H.  Piatt,  beine  Benjamin  M .  Piatt,  Abra- 
ham S.  Piatt,  Hannah  C.  Gxandin  wife  of  Philip  Grandin, 
each  one-fouth  part  of  the  said  489  parts,  and  for  the  heirs  of 
Francis  Dunn  the  other  fourth,  viz. :  John  P.  Dunn,  Jacob  P. 
Dunn,  George  Dunn,  Strange  S.  Dunn,  Hannah  M.  Tousey 
wife  of  George  Tousey,  Saiah  Jane  Layton  wife  of  William 
Layton,  each  onenseventh  of  said  fourth ;  and  Francis  E. 
Smith,  and  Adam  C.  Smith,  each  one-fourteenth  of  said 
fourth. 

*^  6th.  And  the  court  do  further  order,  adjudge  and  decree, 
that  the  said  Oliver  and  Williams  do,  within  five  months  from 
the  date  of  this  decree,  by  deeds,  with  special  covenants,  to  be 
prepared  by  each  of  said  parties  for  their  respective  interests, 
convey  to  each  of  said  parties,  in  fee-simple,  the  undivided 
proportion  of  said  trust-estate  affixed  to  his  or  her  name  as 
aforesaid,  together  with  the  undivided  interests  in  the  same 
proportions  in  the  wharves,  ferries,  &o.,  heretofore  reserved  for 
the  use  of  the  said  Oliver  and  Williams  in  their  former  con- 
veyances ;  and  also  the  same  proportions  of  all  public  edifices, 
materials,  and  advantages  heretofore  reserved  to  the  said 
Oliver  and  Williams,  saving  to  the  said  Oliver  and  Williams 
the  hotel  materials ;  and  also,  in  the  same  proportions,  the 
interests  remaining  in  the  said  Oliver  and  Williams  in  and  to 
the  following  common  and  other  property,  that  is  to  say :  lots 
numbered  109, 110,  111,  119,  120, 121,  162,  and  163,  in  the 
town  of  Toledo,  and  any  others  in  which  there  is  any  such 
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interest  in  said  Oliver  and  WiUiana,  they^  the  said  Oliver  and 
Williams,  retaining  in  themselves  onlv  the  proportions  per- 
taining to  them  and  ascertained  as  aroresaid.  And  it  is  fur- 
ther decreed^  that  the  amid  Oliver  and  Williams  permit  the 
Raid  parties  respectively,  to  enter  into  the  possession  and 
enjoyment  of  their  said  portion  of  said  estate  as  tenants  in 
common.  And  it  is  further  ordered  and  decreed,  that  the 
said  Oliver  and  Williams,  do,  within  the  said  sixty  days, 
transfer  to  the  said  parties  respectively,  without  recourse, 
in  the  same  proportions,  the  demand  on  the  books  of  said 
Oliver  and  Williams  against  Andrew  Palmer,  as  agent, 
now  amounting,  according  to  the  report  of  the  master, 
to  the  sum  of  $5,568*79;  and  the  like  demand  against 
*^^Al  ^<i^^d  Bissell,  now  amounting,  according  to  said 
^^^J  report,  to  the  sum  *of  $2,427.86;  and  also  the  like 
demand  against  Stephen  B.  Comstock,  now  amounting,  accord- 
ing to  said  report,  to  the  sum  of  $976.62;  the  said  three 
sums  being  reported  as  due  from  the  said  Palmer,  Bissell,  and 
Comstock,  of  moneys  whieh  came  to  their  hands  as  agents 
connected  with  the  sale  of  lots  and  improvements  in  said 
town  of  Toledo. 

^^7th.  It  is  further  ordered  and  decreed,  in  respect  of  the 
moneys  heretofore  received  by  the  said  Oliver  and  Williams, 
or  either  of  them,  from  sales,  rents,  or  otherwise,  arising  from 
either  of  said  tracts  of  land,  which  is  not  allowed  to  the  said 
Oliver  and  Williams  for  compensation  for  their  services,  or 
for  expenses  on  account  of  said  trust  property,  that  there 
remains  in  their  hands,  as  said  trustees,  the  sum  of  $2,237.85; 
which  said  sum  is  held  by  them  in  trust  for  themselves  and 
the  other  parties,  in  the  same  proportions  hereinbefore  found 
and  decreed  as  to  the  said  trust  lands ;  and  apportioning  the 
same  according  to  said  rule,  the  parties  ¥dll  be  entitled  to  the 
following  sums : 
To  said  Alexander  H.  Ewing   «      -      .      -      $781  76 

John  Rowan 892  85 

Robert  Piatt 178  40 

John  G.  Worthington 178  40 

William  Oliver 180  78 

Micajah  F.  Williams 65  89 

Alice  Worthington,  executrix  and  trustee  of 

Wm.  M.  W. 178  40 

heirs  of  John  H.  Piatt 846  80 

**  And  of  the  share  of  the  said  John  H.  Piatt,  the  following 
are  the  portions  of  his  heirs,  that  is  to  say. 

To  Benjamin  M.  Piatt $86  70 

Abraham  S.  Piatt 86  70 

404 


JANUARY  T£RM,   1845.  8U 

OUyer  et  $1.  v.  Piatt 

Hannah  C.  Grandin 86  70 

John  P.  Dunn 12  88 

Jacob  P.  Dunn  - 12  88 

George  Dunn 12  83 

Strange  S.  Dunn 12  88 

Hannah  M.  Tousey 12  88 

Sarah  Jane  Layton    ---.--        12  83 

fVancis  E.  Smith 6  16 

Adam  C.  Smith 6  16 

**  And  the  court  order  ^  and  decree,  that  the  said  Oliver  and 
Williams  pay,  within  five  months  from  the  date  of  this  decree^ 
the  said  seyeral  sums,  except  those  opposite  their  own  names, 
with  interest;  and  in  default  thereof  that  execution  issue 
therefor,  as  at  law. 

^*  8th.  That  the  said  William  Oliver,  having  held  the  legal 
title  to  the  south-east  quarter  of  section  8,  township  3,  in  the 
said  reserve,  as  trustee,  in  trust  for  the  complainant  and  the 
other  members  of  the  Piatt  Company,  on  tne  25th  day  of 
July,  1885,  at  the  time  he  sold  *ana  conveyed  the  same  r«Qrz» 
to  William  J.  Daniels,  for  the  sum  of  $1,000,  whereby  '- 
the  said  complainant  and  the  other  members  of  said  company, 
their  heirs  or  legal  representatives,  became,  and  are  now 
entitled  to  their  proportionate  shares  of  the  avails  of  said 
sale,  with  the  interest  which  has  accrued  thereon,  amounting, 
in  the  i^gregate,  to  $1,420 ;  that  is  to  say,  each  are  entitled  to 
the  proportionate  shares  of  said  avails  annexed  to  their  names 
respectively,  viz : 
The  complainant,  one-eighth  part,        -        -  $177  50 

Alexander  H.  Ewing,  tlu*ee-ei^hth  parts,  -       532  50 

John  G.  Worthington,  one-eighth  part,        -  177  50 

Alice  Worthington,  as  executrix  and  trustee  of 

Wm.  M.  Worthington,  dec'd,  one-eighth  part,      177  50 
The  heirs  of  J.  H.  Piatt,  dec'd»  two-eignth  parts,      355  00 

That  is  to  say,  of  the  share  of  the  said  John 
H.  Piatt,  his  heirs  are  entitled  as  follows,  to  wit: 
Benjamin  M.  Piatt  the  sum  of   -        -        -        -       88  75 

Abraham  S.  Piatt 88  75 

Hannah  C-  Grandin, 88  76 

John  P.  Dunn 12  68 

Jacob  P.  Dunn 12  68 

George  Dunn 12  68 

Strange  S.  Dunn 12  68 

Hannah  M.  Tousey 12  68 

Sarah  Jane  Layton 12  68 

Francis  E.  Smith 6  84 

Adam  C.  Smith 6  84 
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*^It  is  therefore  further  decreed,  that  the  said  defendant, 
Oliver,  do,  within  five  months  from  this  date,  pay  to  the 
complainant  and  the  heirs  and  legal  representatives  of  the 
original  proprietors  of  the  Piatt  Company  the  above  sums, 
annexed  to  their  respective  names,  with  interest  from  this 
date,  or  that  executions  issue  therefor  as  on  judgments 
at  law. 

"  9th.  That  Mary  P.  Ewing,  in  her  own  ri^ht,  and  the  said 
Alexander  H.  Ewing,  in  right  of  his  wife,  the  said  Mary  P. 
Ewing,  being  invested  with  the  legal  title  to  the  north-west 
quarter  of  section  2,  township  8,  in  said  reserve,  as  trustee,  in 
trust  for  the  complainant  and  those  now  holding  and  repre- 
senting their  interest  in  the  Piatt  Company ;  that  is  to  say,  in 
trust  ^r  the  persons,  and  in  the  proportions  annexed  to  theii 
respective  names,  as  follows : 

The  complainant,  one-eighth  part,        -        •         20  acres. 
Alexander  H.  Ewing,  three-eighth  parts,  -      60 

John  G.  Worthington,  one-eighth  part,        -  20 

Alice  Worthington,  executrix,  and  trustee  of 

Wm.  M.  Worthington,  dec'd,  one-eighth  part,     20 
Heirs  of  John  H.  Piatt,  dec'd,  two-eighth  parts,    40 
That  is  to  say, 

♦ORTi  Benjamin  M.  Piatt 10 

^^J  Abraham  S.  Piatt      .....        10 
Hannah  C.  Grandin,  wife  of  Philip  Grandin,  -    10 

John  P.  Dunn If 

Jacob  P.  Dunn         -        -        -        -        •        -       1| 

George  Dunn        .-.--.  It 

Strange  S.  Dunn       ------      1| 

Hannah  M.  Tousey,  wife  of  Qeoige  Tousey,  If 

Sarah  Jane  Layton,  wife  of  Gm.  £ayton,  -      If 

Francis  E.  Smith f 

Adam  C.  Smith -       f 

"It  is  therefore  further  decreed,  that  the  said  Alexander  H. 
Ewing  and  Mary  P.  Ewing  his  wife,  do,  within  sixty  days 
from  the  date  of  this  decree,  by  deed,  with  special  covenants, 
(to  be  prepared  by  each  of  said  parties  for  their  respective 
interests,)  convey  to  the  said  parties  in  feensimple,  except  the 
said  John  G.  Worthington,  to  whom  a  conveyance  of  his  pro- 
portion has  already  been  made,  the  undivided  proportion  of 
said  trust-estate  affixed  to  his  or  her  name  as  aforesaid;  they, 
the  said  Alexander  H.  Ewing  and  Mary  P.  Ewing,  retaining 
in  themselves  the  proportion  pertaining  to  them  as  ascertained 
as  aforesaid.  And  it  is  further  decreed,  that  the  said  Alexan- 
der H.  Ewing  and  Mary  P.  Ewing  permit  the  said  parties 
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reBpectively  to  enter  into  the  possession  and  enjoyment  of 
their  said  portions  of  said  estate  as  tenants  in  common. 

'^  10th.  As  to  the  account  on  file  and  reported  upon  by  the 
master,  for  advances  made  by  Martin  Baum  for  the  Port  Law- 
rence Company,  the  court  find  that  the  amount  of  the  same, 
with  interest  to  this  time,  is  $2063.96,  which  is  chargeable 
upon  the  said  trust  estate ;  and  the  court  further  find  that  the 
said  claim  is  now  held  by  the  defendant,  Alexander  H.  Ewing, 
and  should  be  apportioned  to  the  several  interests  in  said 

Eroperty,  except  the  proportion  of  the  said  Oliver  and  Wil- 
ams,  wluch  has  been  satisfied.    The  proportions  of  said 
demand  remaining  to  be  satisfied  are  as  follows,  to  wit : 
John  Rowan  to  pay        ...        -        $360  08 
John  H.  Piatt's  heirs  to  pay       -        -        -     820  38 
Robert  Piatt  to  pay        -        -        -        -  160  19 

J.  G.  Worthineton  to  pay  -        -        -      160  19 

Wm.  M.  Worthington's  heirs  to  pay      -  169  19 

Alexander  H.  Ewing's  share      -        -        -      721  29 
William  Oliver's  share  ....  120  86 

M.  T.  WilUams's  share  -  -  -  -  60  18 
**And  thereupon  the  court  further  decree,  that  the  said 
John  Rowan,  the  heirs  of  John  H.  Piatt,  according  to  their 
portions  ascertained  in  this  decree,  Robert  Piatt,  John  G. 
Worthington,  the  heirs  of  Wm.  M.  Worthington,  shall  each 
pay  the  proportion  of  said  account  affixed  to  their  names,  with 
accruing  interest,  within  five  months,  or  in  default,  that  exe- 
cution issue  against  each  for  his  or  her  proportion.  r«858 

•"  11th.  As  to  the  claim  set  up  by  Robert  0.  Schenck's  *- 
answer  to  lot  No.  1  in  the  original  plat  of  Port  Lawrence, 
which  was  sold  to  William  C.  Schenck,  and  for  which  Martin 
Baum,  trustee,  in  his  lifetime  issued  a  certificate  to  Egbert  T. 
Smith,  who  afterwards  assigned  the  same  to  the  said  Robert 
C.  Schenck,  who  now  holds  it  in  his  own  right,  the  bill  is  dis- 
missed, without  any  prejudice  to  his,  the  said  Schenck's  right, 
and  he  has  leave  to  withdraw  from  the  files  of  this  court  his 
answer  and  other  papers  relatinff  thereto. 

^^  12th.  As  to  tne  costs  in  this  suit,  it  is  ordered,  that  the 
costs  of  this  suit  be  paid  by  the  defendants,  according  to  their 
several  interests  ascertainea  by  this  decree,  within  four  months, 
into  the  hands  of  the  clerk,  one  docket-fee  only  to  be  taxed, 
and  that  to  the  complainant ;  and  in  default  of  payment,  exe- 
cution may  issue  as  by  law.  And  the  court  allow  to  Master 
Perry  the  sum  of  $618  for  his  services  and  expenses,  to  be 
taxed  in  the  costs — of  which  there  has  been  paid  to  him  $50 
by  the  defendant,  A.  H.  Ewing,  and  $50  by  the  said  Robert 
Piatt;  the  balance  of  the  allowance  only  to  be  paid  said  Perry, 
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and  the  said  Ewing  and  Piatt  to  be  credited  with  their  iaid 
advances.  And  the  court  allow  to  the  Master  Mansfield,  to 
be  taxed,  the  sum  of  975,  for  his  services  in  this  case." 

From  this  decree  an  appeal  brought  the  case  up  to  thia 
court. 

Stxtnberry  and  Ewing^  for  the  appellant. 
PirtU  and  8coU^  for  the  appellees. 

The  printed  briefs  in  the  case  occupied  nearly  one  hundred 
pages.  It  is  difficult  to  give  a  condensed  statement  of  the 
arguments  of  the  counsel,  because  many  of  them  were  founded 
upon  matters  of  evidence,  which  it  was  impossible  to  embrace 
in  the  foregoing  statement  of  the  case. 

Stanherry  divided  his  argument  into  the  following  heads, 
under  each  of  which  he  referred  to  various  portiona  of  the 
record. 

1.  The  formation  of  Port  Lawrence  Company. 

After  narrating  its  history,  he  said : 

The  Port  Lawrence  Company  was  strictly  an  association  of 
companies,  rather  than  of  individuals ;  each  of  its  constituent 
companies  continued  its  separate  existence,  and  held  separate 
estate ;  the  union  only  extended  to  the  property  held  in  com* 
mon ;  the  eleven  members  of  the  new  company  entered  into 
no  new  arrangement,  changing  the  quantum  of  interest  of  the 
members  of  its  constituent  companies.  All  that  was  settled, 
in  that  respect,  was,  that  each  company  should  contribute  one 
half  to  capital  and  expenses,  and  own  one  half  of  the  stock, 
leaving  each  company  to  adjust  the  interests  of  its  respective 
members  in  its  moiety  of  the  concern. 

In  every  sense,  this  was  a  partnership,  not  simply  a  tenantcy 
in  common.  The  capital  was  real  estate,  not  acquired  for 
*8591  ^^^^^^  among  the  owners,  but  for  speculation.  It  was 
-'  to  be  laid  out  in  a  *city,  requiring  further  advances 
from  the  partners  in  the  way  of  expenditures,  and  to  be  sold, 
in  parcels,  for  the  common  profit. 

The  Baum  Company,  in  their  articles,  call  themselves  a 
partnership. 

See  letter  of  instructions  of  Piatt  Company,  in  which  they 
say  their  object  is  to  buy  for  sale  and  profit,  for  their  common 
benefit. 

The  modem  authorities  are  fiill  to  the  point,  that,  in  the 
estimation  of  a  court  of  equity,  real  estate,  held  as  partnership 
assets,  is  considered  as  personal  estate. 

Mr.  Justice  Stoiy,  in  his  Commentaries  on  Equity,  voL  1, 
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page  624,  in  treating  of  partnership  property,  says :  ^  A  court 
of  equity  considers  the  real  estate,  to  all  intents  and  purposes, 
as  personal  estate,  and  subjects  it  to  all  the  equitable  rights 
and  liens  of  the  partners  which  would  apply  to  it  if  it  were 
personal  estate.  And  this  doctrine  not  only  prevails  as  be- 
tween the  partners  themselves  and  their  creditors,  but  (as  it 
should  seem)  between  the  representatives  of  the  partners  also. 
So  that  real  estate,  held  in  fee  for  the  partnership,  and  as  a 
part  of  its  funds,  will,  upon  the  death  of  one  partner,  belong, 
in  equity,  not  to  the  heirs  at  law,  but  to  the  personal  repre- 
sentatives," &c. 

Mr.  StafJ>erry  then  quoted  CoUyer  on  Partnership,  76,  and 
7  Con.  Eng.  Ch.,  215 ;  6  Id.,  888 ;  8  Ohio,  864. 

2.  Operations  and  state  of  the  Port  Lawrence  Company, 
from  its  organization  until  September,  1821. 

The  history  of  the  company  was  traced  from  year  to  year. 

8.  General  allegation  of  fraud,  and  the  transactions  subse- 
quent to  relinquishment. 

We  have,  first,  the  general  allegation  of  fraudulent  combi- 
nation between  Baum,  Oliver,  and  Williams,  to  cheat  the 
Piatt  Company  out  of  their  five  quarter«ections,  and  their 
moiety  of  the  Port  Lawrence  Company  lands.  The  rules  of 
pleading  in  equity  do  not  admit  this  general  allegation  of 
fraud,  but  require  the  facts  which  constitute  it  to  be  averred, 
that  issue  may  be  taken  on  them.  In  answer  to  suchjgeneral 
allegation,  a  general  denial  is  sufficient.  White  v.  SaU^  12 
Ves.,  828. 

The  time  of  this  combination  is  laid  in  the  early  part  of  the 
year  1822.  The  allegation  is  first  made  in  1886,  years  after 
the  death  of  Baum.  It  therefore  a£fects  the  dead  as  well  as 
the  living.  It  is,  besides,  an  allegation  of  breach  of  trust,  as 
well  as  fraud.  The  sort  of  proof  which  is  required  to  make 
out  such  a  case,  is  well  stated  by  Mr.  Justice  Story,  in  PrevoH 
V.  Chatz,  6  Wheat.,  498 : 

^^  Fraud  or  breach  of  trust  oi^ht  not  lightly  to  be  imputed 
to  the  living,  for  the  legal  presumption  is  the  other  way;  and 
as  to  the  dead,  who  are  not  here  to  answer  for  themselves,  it 
would  be  the  height  of  injustice  and  cruelty  to  disturb  their 
ashes,  and  violate  the  sanctity  of  the  grave,  unless  the  evi- 
dence of  fraud  be  clear  beyona  a  reasonable  doubt." 

*Baum  lived  many  years  after  this  transaction,  and  r«agA 
during  his  life  it  was  not  questioned.  He  is  not  here  '• 
to  answer  for  himself,  and  those  who  represent  him,  and  have 
had  the  custody  of  his  papers,  make  common  cause  with  tiM 
complainant.  (See  A.  H.  Ewing's  answer,  p.  81,  and  bis  depo- 
sition, p.  861«) 
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It  is  very  proper  in  such  a  case,  where  fraud  and  breach  of 
trust  are  imputed  to  the  dead,  and  attempted  to  be  raised  upon 

S resumptions  from  conduct,  to  look  to  the  character  of  the 
eceased. 

The  whole  case  shows  that  Baum  was  esteemed  by  all  par- 
ties a  man  of  the  strictest  honor,  and  had  the  fullest  confidence 
of  his  associates. 

4.  Oliver's  agency. 

The  bill  alleges  that,  on  the  14th  August,  1817,  Baum,  with 
the  advice  and  consent  of  the  company,  appointed  Oliver  i^nt 
to  lay  out  the*  town,  (with  Schenck's  assistance,)  and  to  attend 
to  the  concerns  of  the  company;  which  agency  Oliver  accepted, 
and  has  continued  such  agent  ever  since. 

Oliver  answers  that  he  was  appointed  agent  August  14, 
1817 ;  that  his  appointment  was  for  one  year ;  that  about  the 
month  of  May,  1818,  he  was  elected  cashier  of  the  Miami 
Exporting  Company,  a  bank  at  Cincinnati ;  that  he  entered 
upon  his  duties  of  cashier  about  the  1st  of  July,  1818,  and 
considering  these  duties  incompatible  with  his  Port  Lawrence 
agency,  before  entering  on  his  duties  as  cashier,  he  resigned 
his  agency  to  Baum,  settled  his  accounts,  and  delivered  to 
Baum  all  moneys  and  papers  relating  thereto. 

On  the  14th  August,  1818,  Oliver  sold  half  his  interest  in 
Port  Lawrence  Company  to  Steele  and  Lytle,  they  assuming 
all  liabilities ;  and  in  March,  1819,  he  sold,  in  like  manner,  the 
other  half  to  Embree  and  Williams. 

The  allegation  of  the  continuing  agency  of  Oliver  is  met  by 
the  direct  denial  of  the  answers,  which  allege  that,  as  originally 
constituted,  it  was  to  continue  but  one  year,  and  actually  ter- 
minated in  less  than  a  year,  on  the  4th  July,  1818. 

Next,  and  what  is  much  more  satisfactory,  we  have  the 
express  limitation  of  the  agency  to  the  period  of  one  year, 
and  the  salary  of  $1,200,  in  the  letter  of  Baum  to  Oliver,  of 
August  14, 1817 ;  the  testimony  of  Gano,  that  Oliver's  whole 
time  from  July,  1818,  for  the  succeeding  four  years,  was 
directed  to  his  duties  as  cashier ;  the  allowance  of  the  salary 
down  to  July  4, 1818,  and  no  longer ;  the  total  absence  of  evi- 
dence of  any  renewal  of  the  appointment  of  agent,  or  the 
payment  of  any  salary  after  that  date,  and  the  special  power 
given  by  Baum  to  Oliver,  on  the  1st  September,  1825,  to  col- 
lect money  due  to  Baum  on  the  Port  Lawrence  concern. 

It  well  appears,  therefore,  that  Oliver's  relation  to  Port 

Lawrence  Company,  as  agent,  ceased  on  the  4th  July,  1818, 

and  that  his  relation  as  partner  ceased  in  the  month  of  March, 

*8611  ^^^^9  when  he   sold  his  remaining  interest,  without 

-I  recourse,  to  Embree  and  Williams.     *From  that  time- 
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his  only  relation  to  this  company  was  as  a  pnrohaser  of  lota 
in  Port  Lawrence. 

But  if  his  relation  as  agent  continued,  there  was  nothing  in 
that  to  prevent  his  purchase  of  the  lands  of  the  company,  in 
payment  or  collection  of  a  bona  fide  debt 

6.  The  certificate  of  $218.07. 

The  bill  alleges  that  this  was  a  false  certificate,  purporting 
to  have  been  given  to  Oliver  by  Baum,  for  moneys  refunded 
by  Oliver  to  purchasers  of  lote  in  Port  Lawrence ;  that  the 
transactions  in  respect  to  it  were  secret ;  that  instead  of  mak* 
ing  personal  demand  of  the  plaintiff  and  other  members  of  the 
Piatt  Company,  Oliver  fraudulently  attached  three  of  their 
five  quarter«ections,  and  purchased  them  under  that  proceed- 
ing. 

(Mr.  Stanberry  here  referred  to  many  parts  of  the  record,  to 

show  that  the  debt  was  just ;  that  personal  demands  were  made 
for  payment  from  the  plaintiff  and  other  members  of  the  Piatt 
Company ;  and  that  the  transaction  was  not  a  secret  one.) 

Three  objections  are  taken  in  the  bill  to  the  proceedings  in 
attachment  under  this  certificate  of  debt. 

Ist.  That  Michigan  had  no  jurisdiction. 

2d.  That  certificate  was  not  a  valid  claim. 

8d.  That  the  proceeding  were  fraudulent. 

The  court  below  decided  against  their  validity,  upon  another 
ground,  viz.,  that  the  estate  of  the  parties  to  the  attachment 
eould  not  be  reached  by  that  process. 

See  the  Michigan  statute  as  to  attachments,  which  embraces 
all  ^^  rights,  credits,  moneys  and  effects,  goods  and  chattels, 
lands  and  tenements."  Laws  of  Michigan  Territory,  Chap. 
28,  No.  189,  Cong.  Law  Lib.,  899. 

Baum  was  a  party,  and  he  held  the  final  certificate  showing 
full  payment.  The  debt  was  still  due,  primarily  from  him,  as 
the  acting  partner,  and  was  raised  by  advances  at  his  request, 
in  discharge  of  his  personal  covenants.  The  land  attached  was 
a  fund  he  held  as  indemnity  against  those  advances.  He  cer^ 
tainly  had  an  estate,  a  right.  Subordinate  to  his  estate  or 
lien  on  these  lands,  the  members  of  Piatt  Company  had  a  right 
in  these  lands ;  they  were  entitled  to  them  after  the  debts  were 
discharged ;  their  interest  was  simply  an  equity  of  redemption. 

It  seems  to  us  a  startling  doctrine,  upon  a  bill  filed  in 
another  jurisdiction,  collaterally,  to  hold  these  attachment 
proceedings  a  nullity.  The  court  of  Michiran  had  exclusive 
jurisdiction  of  the  territory  in  which  these  lands  were  situate. 
That  was  decided  in  the  Circuit  Court.  The  court  in  Miohi- 
ean  speoiallv  ordered  a  sale  of  these  lands,  (210,)  and  now  it 
IS  claimed  that  the  whole  proceeding  is  void,  not  simply  voida- 
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Ue  on  writ  of  error,  but  absolutely  nuU ;  aad  thiB,^  too,  by  • 
court  of  another  jurisdiction,  in  a  collateral  proceeding. 
*S621  *'^^^  proceeding  differs  wholly  from  the  ordinary  iale 
^  of  lands  on  execution,  in  which  the  judgment  of  the 
court  is  one  thing,  and  the  proceeding  by  execution  quite  an-* 
other,  and  carried  on  by  the  party. 

This  is  a  proceeding  in  revh  in  which  the  court  acts  upon 
the  thing,  and  takes,  specially,  jurisdiction  of  it. 

We  think  the  authorities  cited  in  the  Circuit  Court  do  not 
sustain  this  doctrine. 

Cases  relied  on  in  Circuit  Court.  Piatt  et  al.  y.  Law  et  al^ 
9  Cranch,  496. 

The  questions  of  the  validity  of  the  sale  of  an  equity  of 
redemption  in  lands,  under  the  attachment  law  of  Maryland, 
was  raised;  and  it  appeared  that  question  had  not  been  decided 
by  the  Supreme  Court  of  Maryland.  The  statute  of  Mary* 
land,  of  1715,  chap.  40,  makes  ^*  goods  and  chattels,  credits, 
&c.,"  liable  to  attachment.  The  statute  of  1795,  chap.  56,  in 
^^  lands,  tenements,  goods,  chattels,  and  credits." 

This  court,  in  the  above  case,  held  that  the  de(»'ee  of  the 
court  of  Maryland,  if  it  did  not  fix  the  law  as  to  the  attach- 
ment, at  least,  fixed  the  fate  of  the  lands  attached  beyond 
reversal,  p.  496. 

One  judge  doubted  if  the  attachment  act,  making  the 
equitable  interest  tangible,  did  also  make  it  subject  to  exe- 
cution. The  court  was  of  opinion  that  the  condemnation 
gave  the  court  power  to  issue  final  process  of  execution, 
p.  496. 

Haven  v.  Law^  2  N.  H.,  18,  was  a  case  of  pledge  of  person- 
alty; and  it  was  held  that  the  interest  of  the  owner  could  not 
be  seized  in  attachment.  The  court  say  such  an  interest  is 
made  liable  in  some  of  the  states  by  statute. 

It  appears  from  the  case  of  Kitteridffe  v.  BeU<n09^  7  N.  H., 
899,  that  an  equity  of  redemption  in  Unds  is  subject  to  at- 
tachment, even  in  that  state. 

Badlam  v.  Tucker^  1  Pick.  (Mass.),  399.  The  court  say  it 
is  only  by  statute  that  equities  or  rights  to  redeem  are  subje4;t 
to  attachment  by  ordinary  process,  and  no  statute,  in  Massa- 
chusetts, has  authorized  the  attachment  of  such  interest  in 
personal  property. 

See  Revised  Statutes  of  Massachusetts  of  18S6,  chsA,  90^ 
sect.  28  and  24.  The  attachment  in  that  state  is  oiainary 
mesne  process,  and  execution  upon  it  by  statute  provision  only 
goes  against  such  interests  as  are  subje<^  to  execution  at  law 

Jackson  ex  dem.  Ireland  v.  BtiU^  20  Joiina.  (N.  Y.),  81,  cited 
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by  CSrouit  Court  to  show  that  an  equity  of  redemption  cannot 
be  attached. 

It  was  a  sale  under  judgment  and  execution  of  the  equity 
of  redemption  of  mortgagor.  Held  that  the  equity  of  redemp- 
tion did  paas  by  the  sale ;  and  it  appearing  the  sale  did  not 
satisfy  the  judgment,  Twhioh  was  on  the  mortgage  r«Q^o 
debt,)  it  was  held  that  tne  purchaser  *took,  subject  to  ^ 
the  remainder  due  on  the  judgment.  See  Waters  et  aL  y. 
Stewart^  1  Cai.  (N.  T.),  Cas.,  67,  to  same  point. 

6.  The  mortgage. 

On  the  27th  August,  1828,  Baum,  for  the  consideration  of 
$1,886.47,  oonyeys  to  Oliver,  in  fee,  tracts  8,  4,  86  and  87, 
except  sixty  acres  off  upper  end  of  86,  sold  to  Tromley  and 
Prentiss.  iBaum  oovenants  that  he  is  the  true  owner,  and 
hath  full  power  to  sell,  and  with  general  warranty.  The  con- 
dition is,  that  upon  payment  of  $1,885.47,  ^^  the  sum  due  Oli- 
ver from  Baum  and  his  associates,  in  the  purchase  of  said 
property,"  on  or  before  the  1st  January,  1824,  with  interest 
from  September  1, 1828,  the  mortgage  to  be  void. 

The  bill  alleges  that  this  mortg^e  was  a  fraudulent,  secret 
contrivance  to  cheat  the  owners  out  of  their  property. 

That  the  pretence  that  there  was  $1,886.47  due  to  Oliver 
was  false. 

That  Baum  had  no  power  to  sell,  mortgage,  or  in  any  man- 
ner to  convey  any  lands,  except  1  and  2. 

(Mr.  Stanberry  here  examined  the  record  and  contended 
that  there  was  nothing  fraudulent  or  secret  about  it ;  that  the 
debt  was  jusdy  due,  and  that  Baum  had  full  power  to  sell  or 
mortgage.    With  regard  to  Baum's  powers,  he  said :) 

It  18,  then,  not  disputed  that  there  was  no  written  appoint- 
ment, power  of  attorney,  or  declaration  of  the  powers  or  trust 
vested  in  Baum.  He  was  made  the  agent  or  trustee  for  the 
six  tracts — all  the  lands  of  Port  Lawrence  Company.  At  the 
time  of  his  appointment,  the  certificates  of  title  stood  in  the 
names  of  the  agents  who  made  the  purchase  at  Wooster.  It 
is  admitted,  by  the  amended  bill,  that  it  was  then  agreed  that 
all  the  oertifloates  should  be  assigned  to  him ;  but  it  is  alleged 
in  the  same  bill  that  the  assignments  were  made  just  prior  to 
the  relinquishment  in  1821.  The  answers  are  express,  that  all 
the  tracts  were  assigned  in  1817,  and  the  subsequent  and  more 
formal  assignments  were  made  necessary  on  the  relinquish- 
ment« 

The  nature  of  the  business  required  that  the  title  should  be 
vested  in  Baum-^ 

Ist.  To  prevent  difiSculties  from  deaths  in  a  company  of 
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eleven  members,  thereby  embarrassing  the  transfer  of  title  to' 
a  multitude  of  purchasers. 

2d.  Baum  sold  with  his  personal  coyenants  to  make  tiHe, 
which  necessarily  implied  that  the  title  was  in  him. 

He  had  power  to  sell  all  the  lands,  on  speculation,  or  for  the 
debts  of  the  company. 

The  bill  alleges  that  no  power  of  sale  or  mortgage  was  given 
*1{B41  ^  ^  ^^^  other  lands  than  1  ahd  2. 

^       *The  answers  are  responsive,  and  expressly  allege  the 
contrary;  and  there  is  nothing  contradictory  in  the  proof. 

We  have  so  far  considered  Baum's  powers  as  originally 
granted ;  but  at  the  date  of  thd  mortgage  they  stand  on  dif- 
ferent ground. 

A  power  originally  conferred,  even  by  writing,  may  be  en- 
larged subsequently,  and  this  enlargement  be  proved  by  parol. 
Story  Eq.,  97. 

It  is  admitted  that  the  title  to  the  unrelinquished  lands  was 
formally  transferred  to  Baum  in  September,  1821. 

The  bill  alleges  that  this  transfer  was  for  the  sole  purpose 
of  the  relinquishment  and  appropriation  to  the  unrelinquished 
lands. 

This  allegation  is  denied  by  the  answers,  and  no  proof  to 
contradict. 

The  complainant  introduces  Baum's  letters  to  Brown  of 
1822  and  1823,  which  state  that  all  the  lands  were  transferred 
to  him  for  convenience  of  sale  and  conveyance. 

Clothing  a  person  with  apparent  ownership  and  right  to  sell, 
implies  that  the  apparent  is  the  real  authority.  Story  on 
Agency,  108. 

X^ow  had  Baum  power  to  mortgage  for  the  debts  of  the 
company? 

1st.  On  bill  and  answer  that  power  must  be  taken  to  have 
been  expressly  given  in  the  beginning,  and  consequently  ex- 
isted in  August,  1823,  the  date  of  the  mortgage. 

2d.  But  it  is  necessarily  implied,  at  that  time,  the  title  was 
in  him,  without  limitation.  He  had  incurred  liabilities  for  the 
company,  and  there  was  no  other  fund  provided  for  the  debts 
but  these  lands.  He  might  even  sell  them — for  a  power  to 
raise  money  out  of  an  estate  authorizes  a  sale.    1  At^.,  421. 

3d.  It  is  further  implied  by  acquiescence.  Story  on  Agency, 
60.  In  January,  1828,  Baum  sells  thirty  acres  to  Prentiss  and 
thirty  acres  to  Tromley,  of  which  the  company  are  notified 
by  the  circular  of  1824,  and  to  which  no  objection  is  made. 

So,  too,  the  acquiescence  in  this  mortgage^  notified  to  the 
company  by  the  same  circular. 

4th.  But  the  powers  of  Baum  are  greatly  enlarged  when  we 
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regard  his  true  character — not  an  agent,  but  the  managing 
partner  of  a  partnership  in  real  estate — ^the  ^^prcepositus  neg(h 
tiis  societatia^^ — ^holding  all  the  title — ^managing  all  the  business 
— ^incurring,  by  his  personal  covenants,  the  primary  liabilities. 

5th.  Besides  this  power  of  disposal  over  the  assets,  as  man- 
aging partner,  he  stands  in  another  relation  to  these  lands  after 
his  advances. 

At  the  time  of  the  mortflfage,  his  debt  against  the  partner- 
ship, for  advances  and  habilities,  amounted  to  $4,755.25. 
Wyllis  Trust.,  164 ;  LambeH  v.  BainUm,  1  Ch.  Cas.,  199 ;  Dave 
V.  Langatan^  Plowd.,  186,  (at  top) ;  Ohabner  v.  Bradley^  1  Jad. 
&  W.,  51. 

*The8e  oases  are  to  the  point,  that  a  trustee,  to  sell,  r«gAe 
becomes  in  effect  the  owner,  by  advancing  to  the  value.  ^ 

There  may  be  a  question,  whether  this  doctrine  applies,  in 
its  full  force,  to  realty  as  well  as  personalty.  Lambert  v.  Bairy- 
^(m  was  real  estate,  and  the  lord  keeper  there  held  the  doctrine. 

In  Chalmer  v.  Bradley^  which  was  also  a  case  of  real  estate, 
the  Master  of  the  Rolls  says  he  is  aware  of  a  distinction  be- 
tween personal  and  real  estate ;  nevertheless,  he  seems  disposed 
to  act  upon  the  analogy. 

We  maintain  that  the  doctrine  applies,  in  all  its  force,  to 
the  case  at  bar,  for  the  shares  in  this  real  estate  partnership, 
carefully  separated  as  they  were  from  the  title,  and  cognisable 
only  in  equity,  are  uniformly  treated  in  this  court  as  per- 
sonalty. 

Baum,  then,  might  have  held  this  land  as  his  own.  He 
might  have  sold  it;  instead  of  which  he  mortgages  it,  and 
widi  great  regard  for  the  interests  of  his  delinquent  associates. 

Several  objections  are  taken  to  the  proceedings  by  which 
the  mortgi^  was  foreclosed :  First,  that  they  were  carried  on 
secretly.  The  bill  alleges  that  the  plaintiff  had  no  knowledge 
of  the  mortgi^e  or  the  proceedings  until  after  Oliver  had 
obtained  the  patents,  Twhich  was  in  December,  1880,)  except 
only  through  Baum's  circular  of  January,  1824. 

Oliver  answers,  that  when  the  debt  secured  by  the  mortgage 
became  due,  he  applied  to  the  different  members  of  the  com- 
pany, and  especially  to  the  plaintiff,  for  payment,  but  in  vain. 
That  during  the  pendency  of  proceedings  under  the  mortgage, 
the  members  of  the  company  were  cognisant  thereof;  that  ne 
advised  the  plaintiff  of  tne  proceedings,  and  urged  him  to  pay 
the  debt,  or  his  proportion  of  it,  to  prevent  the  necessity  of  a 
sale,  but  the  plaintin  paid  no  attention  to  the  request. 

There  is  not  a  particle  of  proof  of  the  alleged  secrecy,  nor 
do  these  proceedings  show  any  anxious  haste  to  acquire  this 
property,  but  quite  the  contrary. 
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Olirer  submits  to  a  postponement  of  payment  of  four 
months*  He  delays  the  commencement  of  legal  proceedinffg 
for  upwards  of  two  years,  and  delays  a  sale  for  five  years ;  m 
tiie  mean  time  endeavoring  in  Tain  to  get  his  money  from  his 
debtors* 

The  neitt  objection  to  these  proceedings,  and  the  one  on 
which  most  reliance  was  placed  by  the  Circuit  Court,  is  the 
want  of  parties*  It  is  said  the  different  members  of  the  Port 
Lawrence  Company,  or  those  representing  their  interests, 
ought  to  hare  been  made  parties.  We  maintain  this  objec- 
tion would  not  have  been  fatal  if  made  by  demurrer,  or  at  the 
hearing  in  the  court  in  Michigan.  The  title  was  in  Baum 
alone.  He  fully  represented  all  the  members  of  the  company. 
Even  if  he  stood  in  the  mere  relation  of  a  trustee,  it  is  doubt- 
moaa-i  ful  if  this  objection  would  have  prevailed.  Campbell 
^^J  V.  •  Wat9on,  8  Ohio,  498 ;  11  Ves.,  448 ;  8  P.  Wms.,  92 ; 
Story  Eq.  PL,  146. 

But  his  true  standing  was  that  of  acting  partner,  with  the 
title  to  all  the  assets.  The  other  members  of  the  company 
were  dormant  partners,  and  by  the  rules  of  chancery  practice 
need  not  to  have  been  made  parties  defendant.  Lloyd  v.  Arch" 
bawU,  2  Taunt.,  824 ;  Hz  parte  Nbtfolk,  19  Yes.,  465. 

But  if  Oliver  acquired  no  title  to  the  three  quarter-sections 
by  the  attachment,  nor  to  the  other  tracts  by  the  chanceiy 
proceedings  under  the  mortgage,  yet  he  did  acquire  the  legal 
title  to  all  these  lands,  by  the  subsequent  assignment  of  the 
certificates  to  him  by  Baum,  and  the  gi*anting  of  the  patents. 

7.  Assignment  of  final  certificates  by  Baum  to  Oliver. 

In  December,  1828,  Baum  assigned  to  Oliver  the  final  cer- 
tifioates  for  tracts  8  and  4,  and  the  three  quarter-sections,  pur- 
chased under  the  attachment;  and  in  December,  1829,  the 
final  certificates  for  tracts  86  and  87 ;  and  in  August,  1880, 
the  final  certificate  for  another  of  the  quarter-sections.  Under 
which  assignments,  Oliver  obtained  patents  in  December,  1880, 
for  all  but  tracts  86  and  87. 

(Mr.  Stanbetry  here  examined  the  charge  that  this  assign- 
ment was  fraudulent.) 

In  the  opinion  of  the  court  below,  it  seems  to  be  intimated 
that  Baum  8  whole  power  of  sale  and  transfer  was  exhausted 
by  the  mortgage.  However  that  may  be  in  the  execution  of 
strict  speoined  powers,  it  is  supposed  the  doctrine  does  not 
apply  to  the  case  at  bar.  Here  the  title  was  in  Baum,  without 
any  express  limitation  or  declaration  of  trust.  It  was  not  a 
power  carried  out  from  the  estate,  but  the  whole  estate  was 
veeted.  Doug.,  292,  298,  Perkins  v.  Walker,  1  Vern.,  97 ;  that 
%  mortgwe  is  not  an  exhaustion  of  a  power  of  sale. 
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Besides,  the  transfer  was  not  the  exercise  of  any  new  power, 
but  the  confirmation  of  the  first  act ;  the  ratification  of  Oli* 
ver's  tit^  under  the  mortgage,  after  his  purchase  at  a  judicial 
sale.  Baum  might  have  made  an  absolute  sale  to  OUyer  in 
the  first  place,  instead  of  which  he  mortgages  the  land,  obtains 
farther  time,  and  puts  Oliver  to  the  necessity  of  a  purchase 
under  judicial  proceedings,  at  a  public  sale,  open  to  competi- 
tion. He  then  makes  the  transfer  of  the  certificates ;  a  very 
proper  act,  and  such  an  one  as  a  court  of  equity  would  have 
compelled  him  to  do ;  such  an  act,  therefore,  as  in  conscience 
he  was  bound  to  perform. 

Here,  as  well  as  in  every  part  of  this  case,  in  which  a  ques- 
tion is  raised  as  to  Baum^s  powers,  his  true  situation  must  not 
be  forgotten.  He  was  not  merely  an  agent  or  trustee,  but  a 
joint  owner,  and  the  actine  partner ;  invested  with  the  title  to 
all  the  assets,  having  made  advances,  and  incurred  personal 
liabilities,  to  their  full  value. 

Under  these  proceedings  and  transfers,  Oliver  ac-  r«o£>i7 
quired  the  legal  *title  to  the  four  quarter-sections,  and  ^ 
the  lands  included  in  the  mortgage,  by  patents  issued  to  him 
in  December,  1880.  The  plaintiff  comes  to  be  relieved,  and 
to  impeach  the  transactions  under  which  that  title  was  ob- 
tained. From  first  to  last  he  has  been  under  no  disability. 
He  pretends  to  have  been  iraorant  of  these  transactions,  but 
his  tuU  and  current  knowledge  of  them  is  established  by  the 
answers.  In  fact  he  admits  notice  upon  the  emanation  of  the 
patents. 

Now  if  there  was  ^ood  faith  in  these  transactions,  it  is  out 
of  the  question  to  asK  this  court  to  disturb  a  legal  title  upon 
any  of  the  grounds  of  irregularity  or  want  of  power,  which 
are  alleged.  This  is  especially  so  when  the  laches  of  the  plain- 
tiff is  taken  into  the  account. 

The  case  of  Bergen  v.  Bennett^  I  Cai.  (N.  Y.),  1,  is  very 
much  in  point  here.  That  was  the  case  of  a  purchase  by  a 
trustee ;  a  mortgagee  with  power  to  sell ;  sixteen  years  after- 
wards the  mort^tgor  brought  his  bill  to  redeem.  Kent,  Jus- 
tice, whilst  he  acknowledges  the  incapacity  of  the  trustee  to 
porciiase,  holds  the  title  good,  simply  by  the  acquiescence.  He 
fltates  the  distinction  between  the  case  of  a  bill  brought  against 
the  trustee  to  set  aside  his  legal  title,  and  a  bill  brought  by 
faim  to  ^complete  his  purchase,  and  that  equity  would  not  inter- 
fere, as  of  course  in  the  former  case.  He  says,  ^^  the  cestui  que 
truit  wmst  oome  in  a  reasonable  time  to  set  aside  the  sale,  or 
he  will  not  be  heard ;  and  that  what  shall  be  termed  a  reasona- 
ble time,  is  not  susceptible  of  a  definite  rule,  but  must  in  a 
4egree  depend  upon  the  circumstances  of  the  particular  case, 
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and  be  guided  by  the  sound  discretion  of  the  court.  In  this 
08436  the  cestui  que  trust  comes  after  sixteen  years,  finding  it  a 
gaining  bargain,  and  being  all  that  time  under  no  disability." 
The  learned  judge  then  goes  on  to  enumerate  several  oases  of 
much  shorter  acquiescence,  which  were  held  barred- 

Ghregory  v.  Gregory^  1  Coop.  Ch.  Cas.,  201,  was  a  purchase 
by  a  trustee  from  cestui  que  trusty  at  an  undervalue.  The 
Master  of  the  Rolls  said  he  would  have  set  it  aside  if  the 
application  had  been  made  in  a  reasonable  time,  but  a  delay 
01  eighteen  years  was  too  great. 

Chaimer  v.  Bradley^  1  Jac.  &  W.,  51,  is  to  the  same  point, 
as  to  the  effect  of  acquiescence  in  a  breach  of  trust. 

But  this  being  a  partnei^hip,  requiring  regular  contributions 
to  meet  liabilities,  refusal  or  neglect  to  contribute  works  a  for- 
feiture, and  implies  acquiescence,  under  circumstances  less 
strong  than  in  ordinary  cases. 

Prendergast  v.  Tuston^  Younge  &  Coll.  Ch.,  98,  decided  in 
the  English  chancery  in  1841,  was  the  case  of  a  mining  part- 
nership, in  which  a  delay  of  nine  years  to  meet  contributions 
was  held  fatal  to  the  plaintiff. 

*8B81       '^^^  ^^  alleges  that  the  plaintiff  was  always  willing 
J  to  contribute  *his  proportion,  but  was   never  called 
upon.     The  answers  deny  this  allegation,  and  set  out  repeated 
and  earnest  requests,  and  total  disregard  of  them. 

How  then  stands  the  case  of  the  plaintiff?  He  had  engaged 
in  a  partnership  adventure  in  real  estate;  debts  were  con- 
tracted by  the  acting  partner,  who  was  primarily  liable  upon 
his  personal  covenante.  That  acting  partner  is  also  deeply 
harassed  with  his  own  individual  liabilities.  The  plaintiff  is 
under  no  disability,  is  a  man  of  property,  is  fully  advised  of 
the  condition  of  stairs,  ^nd  deliberately,  for  a  series  of  years, 
abandons  the  property  and  the  acting  pai-tner.  In  process  oi 
time,  after  the  property  has  changed  hands  and  greatly  appre- 
ciated by  the  labor  of  others,  he  comes  into  a  court  oi  equity 
for  relief.  Is  it  not  clear  that  but  for  this  unexpected  increase 
in  value,  we  should  never  have  heard  of  this  case  ? 

8.  Exchange  with  the  Michigan  University. 

If  the  court  should  be  against  the  appellants  on  all  the  fore- 

foing  points,  and  be  of  opinion  that  Oliver  held  tracts  8,  4, 
6,  and  87  for  the  Port  Lawrence  Company,  and  the  quarter- 
sections  in  trust  for  the  Piatt  Company,  we  claim  next,  that 
the  decree  was  erroneous  in  giving  to  these  cestuis  tracts  1  and 
2,  instead  of  making  the  value  of  the  lands  exchanged  a 
charge  on  1  and  2. 

These  tracts,  several  yeara  after  the  relinquishment,  had 
been  granted  by  Congress  to  the  University  of  Michigan,  and 
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were  acquired  from  the  trustees  by  Oliver,  in  exchange  for 
tracts  8,  (except  ten  acres  in  north-east  corner,)  4,  and  the 
three  quarter^sections  purchased  under  the  attachment.  The 
journal  of  the  trustees  is  exhibited  to  show  the  negotiation. 

This  part  of  the  decree  is  attempted  to  be  sustained  on  two 
grounds :  that  Oliver  made  the  exchange  as  agent  for  the  Port 
Lawrence  Company,  in  conformity  with  an  understanding 
formed  at  the  time  of  the  relinquishment  to  re-purchase  these 
tracts :  or  if  not,  that  as  they  were  acquired  with  the  lands  of 
the  Port  Lawrence  and  Piatt  Companies,  a  trust  results  for 
their  use. 

First,  as  to  the  alleged  intention  to  re-purchase,  and  the 
exchange  by  Oliver  in  conformity  to  it. 

The  ori^nal  and  amended  biUis  both  allege  that  at  the  time 
of  the  relinquishment  of  1  and  2,  it  was  understood  and 
a^eed  bv  the  parties,  that  when  at  any  time  they  should  be 
offered  n>r  sale  by  the  United  States,  they  should  be  re-pur- 
chased for  the  benefit  of  all  concerned. 

The  answer  of  Oliver  expressly  denies  such  understanding 
or  intention,  and  states  that  he  (Oliver)  often  conversed  with 
members  of  the  company  on  the  subject  of  the  relinquishment. 

The  answer  of  Williams  is,  that  he  was  a  member  of  the 
Port  Lawrence  Company  at  the  time  of  the  relinquishment, 
intimately  acquainted  with  all  its  concerns  and  the  views  of 
its  members,  and  never  heard  of  such  intention,  then  or  after- 
wards. 

*(Mr.  Stcmberry  here  examined  the  evidence  touching  [*369 
this  point.) 

It  is  therefore  quite  clear,  that  there  was  no  agreement  on 
the  part  of  the  company  to  re-purchase  tracts  1  and  2 ;  that 
the  subsequent  acts  and  declarations  of  Baum  were  upon  his 
own  motion,  and  the  motive  was  to  secure  himself  first,  and 
his  associates  ultimately,  from  loss.  If  he  had  then  succeeded 
in  the  re-acquisition,  his  old  associates  mi^ht  have  had  the 
election  to  come  in  or  not,  for  they  gave  hun  no  authority  to 
bind  them  to  new  speculations. 

However  it  might  have  been  at  the  time  of  the  memorial, 
yet  in  1828,  when  the  negotiation  for  the  exchange  was  begun 
with  the  university,  the  idea  of  re-purchase  for  the  old  Port 
Lawrence  Company  is  absurd,  for  at  that  date  a  majority  oi 
its  members  were  dead  or  gone  to  distant  parts,  and  the 
remainder  had  for  seven  years  abandoned  the  concern. 

There  was  then  no  agreement  to  bind  the  consciences  of 
Oliver  or  Baum,  and  nothing  in  their  relations  of  trustee  or 
agent,  if  those  relations  continued,  to  disable  them  from 
acquiring  these  lands  upon  their  own  account. 
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When  1  and  2  wens  relinqnuhed,  the  rabjectwrtter  of  die 
trust  and  agency  in  regard  to  those  tracts  was  ended. 
There  was  no  preemption  right  in  the  company — no  tenant 
right  of  nnewal — no  advantage  obtamed  by  reason  of  the 
trest. 

^  If,  from  beitt?  in  msBessioB,  trostees  have  an  opportunity 
of  renewing  the  leaeenold,  ettcii  renewal  can  only  be  for  their 
oeftuis  que  tnuty-  but  where  the  old  lease  mud  all  the  trusts 
respecting  it  are  deteirmi&ed,  and  diere  »  no  tenant  right  of 
renewal,  the  former  trustee  is  qu9ai  hoe  trvetee  uo  longer. 
The  fiduciary  relation  ceases  for  want  of  an  object,  and  tmro 
is  no  ground  fer  exicludiug  the  fuamUmi  trustee  from  being  a 
purchaser."    Hov.  on  Fruds,  4ol,  482. 

So,  during  the  continuance  of  a  lease,  tiie  trustee  may  pur- 
chase the  reversion  in  fee,  though  by  liiis  means  he  debaurs  the 
ee$tui  qm  tnut  t)f  a  chance  of  renewsd.    Id.,  482. 

Next,  as  to  the  claim  that  a  trust  results  in  1  and  2  for  the 
owners  of  the  tracts  which  Oliver  gave  for  6iem  in  the  ex- 
change. 

Tm  &Bt  objection  to  tins  claim  is  founded  on  its  multifari- 
ousness. Here  is  trust  property  belonging  exclusively  to  the 
Piatt  Company,  and  ^her  trust  property  belonging  exclu- 
sively to  the  Port  Lawrenoe  Company,  all  of  which  has  been 
applied  by  OUver  in  the  purchase  of  tracts  1  and  2,  and  which 
trust  propeiih^  was  afberwards  reclaimed  by  Oliver.  This  bill 
seeks  relief  n)r  these  independent  cestuis  que  trust  by  demand- 
ing for  each  oounMny  its  share  in  1  and  2,  and  also  its  original 
fund  afterwards  regained  by  Oliver. 

This  makes  such  a  •case  of  multifariousnees  as  would  com- 
pel the  -court  «mi  irpwits,  at  the  hearing,  to  refuse  relief.  1 
Story  Eq.  PI.,  224,  n.  2;  10  Ohio,  459;  OampMl  v.  McKay, 
1  Mylne  &  C,  60S. 

There  are  other  insuperable  objections  to  this  resultiag 

*ft701  ^''^^  ^^  ^  ^^^  ^  *^^  ^**  formerly  doubted  whether 
^  trust  moneys  could  to  followed  into  land,  so  as  to  oper- 
ate even  as  a  lien,  in  exclusion  of  other  creditors.  It  is  now 
settled  that  tihe  lands  may  be  ^charged  with  tiie  trust  fund, 
and  that  is  ordinarily  the  sort  of  relief  given  to  the  oegtui. 
Hov.  on  Frauds,  468,  471 ;  WaUmoe  v.  I>^field,  2  Serg.  &  R. 
(Pa.),  521. 

In  some  cases  a  trust  in  the  land  so  purchased  results  to  the 
eestui,  but  the  oaae  ^  bar  is  oot  <if  that  class,  because, 

Ist.  Where  mi  the  niftappropriattOA  of  a  trust  fund  it  has 
been  confused  with  any  other  fund,  the  uniform  rule  is,  sim- 
ply to  nake  the  trust  fn^i  a  diatf;e  <mi  the  mew  acquisitton. 
Crop  V.  Nortgm^  2  Atk^  7&.     The  only  lamitatien  mpm  ike 
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doctrine  as  established  by  Lord  Hardvicke  is  Cnyp  v.  Norttmy 
that  a  trust  never  results,  except  where  all  the  money  is  paid 
by  one  person,  is,  that  where  the  joint  advance  is  in  conform 
ity  with  an  agreement  of  purchase  a  tr«8t  will  result.  Wrw 
V.  SUde,  2  Ves.  &  B.,  388 ;  Bott%fard  v.  Burr,  2  Johns.  (N. 
Y.),  Ch.  410. 

2d.  Another  objection  to  a  resulting  trust  in  tracts  1  and  2 
is,  that  they  were  acquired  in  part  by  the  individual  funds  of 
Oliver. 

Under  the  mortoage  proceedings  and  the  subsequent  asbign- 
ment  of  the  certificates,  Oliver  acquired,  at  the  least,  the 
interest  of  Baum  in  tracts  &  and  4,  which  tracts  formed  a  part 
of  the  consideration  for  tracts  1  and  2. 

Where  land  is  purchased  partly  with  trust  and  partly  with 
individual  funds,  the  trust  fund  so  applied  is  simply  a  charge 
on  the  land,  and  affects  the  title  no  farther.  WilHs  on  Trus- 
tees, 64 ;  1  Hov.  on  Frauds,  471,  472 ;  LmU  v.  Maddock9y  8 
Ves.,  159 ;  s.  c.  17  Id.,  47. 

3d.  Oliver  was  not  a  strict  trustee.  He  did  not  stand 
towards  his  eestms  in  any  one  of  the  oommon  fiduciary  rela- 
tions. He  believed  himself  to  be  the  sole  owner  of  the  fund 
with  which  he  purchased  1  and  2« 

Where  land  is  purchased  with  a  trust  fund,  but  the  party  is 
not  in  a  strict  fiduciary  relation,  and  acts  under  a  belief  of 
his  right  to  the  fund,  the  rule  in  equity  is,  to  make  the  trust 
fund  or  its  value  a  charge  simply.  Savage  v.  Carroll^  1  Ball 
&  B.,  266;  Perry  v.  PMip^  4  Ves.,  108;  Cox  t.  PaxUm,  17 
Id.,  829. 

4th.  Oliver  has  re-acquired  the  very  lands,  the  identical 
trust  fund  which  he  is  said  to  have  misappropriated  in  the 
exchange  for  1  and  2.  There  is  therefore  no  necessity  for  fol- 
lowing the  original  fund  into  the  new  acquisition,  eitheir  in  the 
way  of  charge  or  resulting  trust,  for  the  original  fund  is  here 
undiminished,  and  by  giving  it  them  the  c^stuis  are  in  Hatu- 
quo, 

5th.  Another  objection  to  giving  the  cmibm%  1  and  2,  is  the 
difficulty  of  apportioning  their  respective  interests  in  the  new 
acquisition. 

We  know  that  the  parties  to  the  exdiange  eonsidered  1  and 
2  as  equal  in  value  to  8,  4,  and  the  three-quarter  rmoir-i 
sections,  but  what  relative  *valne  they  affixed  to  8,  4,  ^ 
and  the  three-quarter  sections,  we  do  not  know.  Undoubt- 
edly they  had  their  own  views  of  this  relative  vahie,  and  these 
views  may  have  been  very  dissimilar.  How  ean  the  court  fix 
that  relative  value,  and  say  what  proportion  in  the  new  acqui- 
sition represents  the  distinct  funds  vested  in  it?    In  the  ordi- 
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nary  case  of  a  sale  of  lands,  where  the  agreement  settles  all 
terms  but  the  price,  a  court  of  chancery  has  never  yet  at- 
tempted to  fix  a  price  for  the  parties  by  the  opinion  of  third 
persons.  Even  where  the  contract  provides  that  the  price 
shall  be  fixed  by  arbitration,  a  court  of  chancery  will  not  com- 
pel the  delinquent  party  to  choose  his  arbitrator  or  even 
appoint  arbitrators  for  them. 

6th.  The  vast  increase  in  the  value  of  1  and  2  since  the 
purchase  by  Oliver,  an  increase  brought  about,  in  a  great 
measure,  by  the  combined  efiForts  of  Oliver  and  Williams, 
forbids  a  resulting  trust. 

This  property,  at  the  time  of  its  purchase,  was  worth  only 
about  |i5000.  At  the  time  of  the  filing  of  the  bill  it  had 
advanced  one  hundred  fold  in  value,  mainly  by  the  constant 
exertions  of  the  appellants. 

But  if  a  trust  did  result,  we  claim  that  the  decree  is  very  far 
from  establishing  the  true  proportions  of  the  parties  in  1  and  2. 

As  to  tracts  §,  4,  86  and  87,  notwithstanding  the  proceed- 
ings in  chancery,  and  the  assignments  of  the  certificates  to  be 
holden  invalid,  Oliver  yet  had  title  to  them;  his  mortgage 
remained ;  by  that  he  had  the  equitable  estate.  He  subi^- 
quently  obtained  the  le^d  title,  in  trust  for  all  persons  inter- 
ested in  the  property.  He  sells  the  property  for  cash,  and  the 
cestuis  que  trust  may  afiSrm  or  disaffirm  the  sale.  If  they 
affirm  it,  how  will  equity  compel  him  to  apply  the  purchase 
money  ? 

1st.  To  the  expenses  of  the  sale.  2d.  To  satisfy  the  mort- 
gage in  full.    Sd.  The  residue  to  the  mortgagors. 

But  if,  instead  of  making  this  application,  he  lay  out  the 
money  in  other  land,  and  if  the  court  find  they  can  pursue 
the  money  into  the  land,  not  merely  as  a  charge  upon  it,  but 
to  raise  a  resulting  trust  in  the  land  itself,  then  the  land  will 
be  applied  just  as  the  money  which  bought  it  would  have  been 
appUed,  and  in  the  same  proportions. 

If  the  mortgaged  premises  were  exchanged  for  land,  with- 
out the  intermediate  sale  and  re-investment,  the  same  conse- 
quences would  follow. 

If  it  be  found  that  Oliver  should  share,  in  equal  proportion 
with  the  other  pei*8ons  interested,  the  profits  oi  the  bargain  he 
has  made,  then  we  take  the  value  of  the  property  sola  as  the 
basis  of  our  estimate,  and  it  gives  this  result : 
Lots  8,  4,  86,  and  87,  estimated  by  Hunt  &  Conant,  $2857  50 
Mortgage,  (deducting  all  corrections  claimed,)  with 

interest  to  1880, 2218  00 


Interest  of  P.  L.  Company,     .        -        .        -        -     $189  50 
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*If  the  court  should  be  of  opinion  that  equity  ought  not  to 
give  Oliver,  the  mortgagee,  any  share  in  the  profits  of  his 
own  bargain,  nor  any  compensation  for  time,  trouble,  and  ex- 
penses in  making  it,  then  the  proportions  would  be  settled 
thus: 

Value  of  1  and  2  in  1880,  (Hunt  &  Conant,)       -      14080  00 
Paid  by  Piatt  Company,  or  Oliver,  as  the  court  shall 
find  in  another  branch  of  the  case,  by  the  three  quar- 
ter-sections, worth  at  same  time,  (Hunt  &  Conant,)   1120  00 

8010  00 
Oliver's  interest  in  the  mortgaged  premises,         -         2218  00 

Interest  of  Port  Lawrence  Company,       -        -        -    $792  00 
Oliver's  expenses,  services,  &c.,  if  allowed,  would,  of  course, 
be  deducted  ratably  from  the  respective  interests. 

9.  We  claim,  if  a  trust  is  established  in  1  and  2,  that  it  was 
erroneous  to  allow  the  share  conveyed  by  Burnett  to  Mary  P. 
Ewing  to  be  set  up  against  Oliver,  being  ,V  of  Baum  Com- 
pany's shares. 

Baum  conveyed  the  lands  included  in  the  mortgage  to 
Oliver,  with  covenants  of  warranty. 

Assets  descended,  upon  the  death  of  Baum,  to  his  heirs. 
With  part  of  the  assets  so  descended,  i.  e.  the  amount  due  to 
Baum  from  the  members  of  the  Port  Lawrence  Company,  for 
advances,  Mary  P.  Ewing,  one  of  his  children  and  heirs, 
requires  from  Burnett  title  to  an  interest  in  the  lands  covered 
by  the  warranty  of  her  father.  The  decree  defeats  the  title  to 
these  lands,  and  allows  the  heir  to  recover  upon  the  footing  of 
the  adverse  interest  so  acquired. 

We  maintain  she  is  estopped.     Co.  Litt.,  825. 

10.  We  claim,  lastly,  that  the  decree  is  erroneous  as  against 
Williams,  who  well  maintains  the  ground  of  a  bona  fide  pur- 
chaser, without  notice. 

The  bill  alleges  notice,  by  Williams,  of  all  the  fraudulent 
combinations  and  transactions  imputed  to  Baum  and  Oliver. 

These  allegations  are  met  with  full  and  unequivocal  denials 
in  the  answer,  which  sets  forth  all  the  particulars  required  for 
the  defence  of  a  purchaser  without  notice. 

There  is  not  a  particle  of  proof  to  impeach  this  answer,  or 
to  show  that  Williams  had  any  knowledge  of  the  fraudulent 
acts  attempted  to  be  made  out  against  Oliver  and  Baum.  He 
purchased  an  interest  in  the  Port  Lawrence  Company  in  March, 
1819.  He  was  the  agent  to  make  the  relinquishment  of  1  and 
2  in  September,  1821,  and  does  not  appear  again  in  the  case 
until  May,  1881,  when  he  makes  his  first  purchase  from 
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Oliver.  He  finds  Oliver  invested  with  the  legal  title  to  1  and 
2,  which  had  been  relinquished  ten  years  before. 

It  is  said  Williams  was  one  of  the  eestuis  whose  property 
•^7^1  ^^^  wrongfully  conveyed  by  their  trustee,  Baum ;  that 
J  he  must  be  presumed  *to  have  knowledge  that  Baum 
had  no  authority  to  sell  or  mortgage  the  property. 

In  the  first  place,  we  do  not  see,  if  this  be  so,  how  it  alGEeatar 
his  title  to  tracts  1  and  2.  The  trust,  as  to  them,  ceased  at 
the  relinquishment.  Ten  yeai*s  after,  he  finds  Oliver  invested 
with  the  legal  title,  and  then  purchases  from  him. 

Will  it  be  said  that  the  recitals  in  the  patent  to  Oliver  for 
tracts  1  and  2  affect  him  with  notice  ? 

The  patent  issued  to  Oliver  on  the  4th  March,  1831,  and 
recites,  that,  under  the  provisions  of  the  act  of  Congress  of 
January  13,  1830,  ^^  to  authorize  the  exchange  of  certoin  lots 
of  land  between  the  Univeraity  and  Martin  Baum  and 
others,"  the  University  had  transferred  1  and  2  to  Oliver, 
as  the  assignee  of  Baum. 

In  point  of  fact,  Oliver  was  not  the  assignee  of  Baum, 
of  tracts  1  and  2.  No  one  pretends  that  this  recital  is  not  a 
mistake ;  nor  can  it  be  said  the  recitals  in  the  act  of  Congress 
notified  Williams  that  the  phrase  ^^  Martin  Baum  and  others  " 
meant  Martin  Baum  and  ike  other  members  of  the  Old  Port 
Lawrence  Company.  The  most  conclusive  argument  to  show 
it  implies  no  such  notice,  is  found  in  the  testimony  of  Judge 
Burnett,  who,  like  Williams,  was  a  member  of  that  company, 
and,  being  in  the  Senate  of  the  United  States,  voted  for  the 
law,  and  had  no  idea  that  '^Martin  Baum  and  others'*  in^ 
eluded  the  company. 

As  to  the  other  tracts,  Oliver  held  the  patents  without  any 
recitals.  Williams  knew  a  part  of  them  had  once  belonged  to 
the  Port  Lawrence  Company,  but  he  knew  nothing  to  impeach 
Oliver's  title. 

PirUe^  for  appellees,  denied  that  this  was  a  case  of  partner- 
ship, and  commented  on  the  authorities  referred  to  by  Air» 
Stamherry^  which,  he  contended,  did  not  justify  the  position. 
He  then  traced  the  history  of  the  transaction,  beginning  with 
the  purchase  at  the  public  sale,  and  said,  that  courts  will  not 
enforce  agreements  in  fraud  of  the  law,  or  against  public 
policy,  is  true.  That  an  agreement  not  to  bid  at  a  sheriff's 
sale  or  at  an  auction  of  an  executor  would  be  against  public 
policy,  has  been  decided.  The  doctrine  on  this  subject  was 
thoroughly  examined  in  the  case  of  Jones  v.  Caswell^  8  Johns. 
(N.  Y.),  Cas.,  29 ;  1  McLean,  800,  802 ;  2  Id^  276,  $t  »eq. ; 
1  Story  Eq.,  290.  But  this  doctrine  haa  no  application  to  thi« 
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case.  To  apply  it  now,  eyen  if  there  irere  frauds  would  be  Teiy 
much  like  a  plea  to  an  action  of  trover  that  the  plaintiff  had 
obtained  the  property  in  question  of  a  stranger  by  deceitful 
practices,  which  would  be  absurd.  This  suit  is  not  to  enforce 
a  contract.  The  contract  had  been  completed  years  before 
the  matters  charged  against  the  defendants. 

There  is  nothing  corrupt  in  such  an  agreement  as  that  made 
by  the  parties  in  the  instance  stated  in  the  plea.  Nothing  is 
more  common  than  for  several  persons  to  join  in  a  pinr-  rmonA 
chase  of  lands  or  other  *  valuable  property  at  auction  *- 
sales.  There  was  no  more  harm  in  forming  the  Port  Law- 
rence Company  than  there  was  in  forming  the  Baum  and 
Piatt  Companies.  There  was  no  agreement  that  one,  for  a 
certain  price,  should  not  bid  against  the  other,  but  that  certain 
tracts,  desired  by  both,  should  be  purchased  for  both. 

This  was  a  great  sale,  advertised  over  the  union,  at  which 
great  numbers  of  persons  were  collected  from  different  quar- 
ters. It  was  not  like  a  neighborhood  sale  of  chattels  by  an 
officer,  and  there  was  no  danger  of  injury  to  the  government 
or  of  the  misleading  of  any  man's  confidence.  The  United 
States  had  fixed  a  minimum  price  on  these  lands.  There  was 
strong  competition;  and  a  price  so  large  was  given  for  the 
lands,  that  the  Port  Lawrence  Company  were  compelled  to 
relinquish  the  site  of  the  town  to  the  government.  So  the 
effect,  at  any  rate,  was  not  to  cheat  the  country. 

It  would  be  a  flagrant  encouragement  of  fraud  to  say,  that 
because  Oliver  and  Piatt  had  formed  sueh  a  partnership  for 
their  respective  companies  as  that  in  1817,  Oliver  and  Williams 
(who  bought  of  Oliver  and  thus  came  into  the  Port  Lawrence 
Company)  might  in  1886  cheat  all  the  others  of  the  company 
out  of  their  shares  in  the  Port  Lawrence  lands. 

It  is  contended  that  Baum  did  remain  a  trustee  and  agent 
for  the  Port  Lawrence  Company  in  respect  to  Nos.  1  and  2, 
after  the  surrender  to  the  United  States,  as  well  as  in  respect 
to  the  other  property  of  that  company,  and  of  the  lands  owned 
separately  by  the  Baum  Company  and  by  the  Piatt  Company. 
That  he  was  agent  and  trustee  as  to  all  the  other  lands,  except 
1  and  2,  is  perfectly  apparent ;  and  that  Oliver  acted  for  him, 
that  he  acted  only  through  Oliver  for  all  the  time,  is  just  as 
apparent  upon  this  record.  Baum  never  was  on  these  lands — 
never  was  in  that  region  of  the  country — all  was  intrusted  to 
Oliver.  Some  temporary  business  was  done  by  another  Mr. 
Oliver,  but  under  the  instruction  and  assistance  of  this  appel- 
lant. The  duty  of  surrendering  the  lots  was  done  by  WiUiisunsi 
bpt  this  was  a  single  act. 

Oliver  could  not  stand  on  any  better  ground  than  Baom, 
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whether  he  knew  what  Baum's  powers  were  or  not;  or  whethei 
he  acted  as  the  sub-agent  of  Baum,  or  merely  as  his  friend 
and  for  his  accommodation,  or  not.  If  he  acted  as  a  volunteer, 
he  could  claim  nothing  of  Baum  or  the  company;  but  his 
claim  must  be  upon  the  ground  that  his  acts  were  at  the  in- 
stance of  one  or  the  other.  He  cannot,  then,  separate  himself 
from  the  character  of  agent.  He  was  acting  for  the  company, 
not  for  Baum  alone.  He  stood,  then,  as  the  company's  fiduci- 
ary, and  was  bound  to  know  how  Baum  stood  to  the  company. 
Baum  continued  to  be  the  agent  and  trustee  for  the  other 
lands.  This  is  undeniable,  it  is  only  said  his  agency  may 
have  terminated  some  time  afterwards.  He  was  just  as  much 
agent  and  trustee  for  the  lots  1  and  2  after  the  relinquishment 
*^7^'\  ^^  ^^fore.  The  intention  to  reclaim  them  was  mani- 
J  fested  by  his  petitions  to  *Congress.  These  petitions 
are  dated  80th  January,  1822 ;  the  lands  were  relinquished 
27th  September,  1821.  In  his  letter  to  Mr.  Brown  he  says, 
"though  the  petition  is  signed  by  myself  only,  still  others 
have  an  interest  in  it,  to  wit :  Jacob  Burnet,  William  Steele, 
M.  T.  Williams,  J.  R.  Miller,  and  John  Rowan,  of  Kentucky ; 
but  for  the  sake  of  convenience,  all  the  lands  by  the  company 
were  transferred  to  me ; "  and  after  having  referred  to  the  ar- 
gument in  the  petition  he  says,  it  will  show  "  the  just  claim 
which,  I  think,  I  and  my  associates  have  on  the  government 
for  redress."  What  was  that  redress  ?  Why,  that  Congress 
should  allow  them  to  purchase  the  lots  1  and  2,  so  that  they 
might  build  up  the  town  laid  ofT  there,  and  in  which  they  had 
sold  lots. 

By  his  associates,  he  meant  to  include  the  Port  Lawrence 
Company;  and  although  he  does  not  name  them  all  in  this 
letter,  he  names  J.  H.  Fiatt  and  M.  Worthin^n  in  the  post- 
script ;  showing  that  he  was  not  acting  for  himself  and  the 
persons  first  named  only. 

In  his  letter  to  Mr.  Brown,  of  the  6th  of  February,  1828, 
he  speaks  of  the  case  on  which  he  is  petitioning,  as  "  a  ruin- 
ous one  to  me  and  my  associates,  and  has  resulted  so  firom  the 
acts  of  Congress  more  than  other  causes ; "  and  he  says,  *^  all 
the  tracts  stood  in  my  name,  in  order  to  render  it  more  conve- 
nient to  sell  and  convey." 

The  possession  of  these  lots,  Nos.  1  and  2,  on  which  the 
lown  was  laid  out,  was  not  by  any  means  given  up  when  the 
surrender  was  made  of  the  title  to  the  United  States,  but  it 
was  held  by  Baum  until  the  patent  issued  to  Oliver,  as  far  as 
it  appears  in  this  record.  (Mr.  Pirtle  referred  to  a  great 
many  parts  of  the  record  to  establish  this.) 
•  The  attachment  in  Michigan  could  give  Oliver  no  title,  foi 
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several  reasons.  1.  No  attachment  would  lie,  because  a  mere 
equity,  uncertain  in  its  character,  subject,  according  to  the 
statements  of  Oliver,  to  balances  due  to  Baum,  could  not  be 
attached,  and  so  the  court  had  not  jurisdiction.  The  old 
statutes  of  Pennsylvania  are  very  general  on  the  subject  of 
foreign  attachment ;  yet  it  has  been  held,  that  an  attachment 
would  not  lie  against  executors,  2  Dall.,  73 ;  nor  against  money 
collected  by  a  sheriff,  1  Id.,  855.  ^^  A  claim  resting  in  damaees 
and  depending  on  a  possibility  only,  is  not  attachable  by  for- 
eign attachment."  ^^  For  the  same  reason,  foreign  attachment 
lies  not  of  a  claim  in  covenant,  because  it  sounds  merely  in 
damages.*'  Serg.  Attach.  76.  "  A  legacy  cannot  be  attached 
in  the  hands  of  the  executor  by  foreign  attachment,  because 
it  is  uncertain  whether,  after  debts  paid,  the  executor  may 
have  assets  to  discharge  it."  Serg.  Attach.,  86.  The  statute 
of  1794,  of  Massachusetts,  provides,  that  any  creditor  entitled 
to  an  action  against  his  debtor,  ^'  having  any  goods,  effects,  or 
credits  so  intrusted  or  deposited  in  the  hands  of  others,"  &c., 
may  cause  not  only  the  goods  and  estate  of  the  debtor,  ^^  to  be 
attached  in  his  own  hanos  or  ^possession,  &c.,  but  also  r«Q>7g 
all  his  eoods,  effects,  and  credits  so  intrusted  and  de-  ^ 
posited.  In  the  case  of  Picquet  v.  Swan  et  aLj  4  Mason,  446, 
Mr.  Justice  Story  says,  '^  It  is  an  extraordinary  process,  and 
from  its  nature  can  afford  but  a  very  imperfect  administration 
of  rights  and  remedies  as  to  the  litigant  parties.  Nor,  as  far 
as  my  limited  experience  has  gone,  has  it  enabled  me  to  say, 
that  in  complicated  transactions,  where  various  and  conflicting 
rights  have  been  brought  forward  for  controversy,  the  result 
has  in  a  general  view  been  such  as  entitled  it  to  peculiar  pub- 
lic favor  on  account  of  its  advancement  of  public  justice," 
&c.  In  7  Mass.  274,  the  Supreme  Court,  in  exposition  of 
this  statute  remarks,  that  ^^  pecuniary  legacies  in  the  hands 
of  an  executor  are  not  goods  or  effects ;  and  it  is  equally  clear, 
that  in  no  proper  sense  can  they  be  denominated  credits." 
See  also  1  Pick.  (Mass.),  899.  These  opinions  go  to  show 
how  this  statute  of  Michigan  should  be  construed. 

2.  But  if  the  court  had  jurisdiction,  this  was  an  improper 
procedtire  against  the  Piatt  Company.  The  debt,  if  any,  was 
against  the  Port  Lawrence  Company,  and  it  was  not  in  the 
power  of  Baum  or  of  Oliver  to  fix  it  on  the  Piatt  Company 
alone.    There  was  no  debt  of  the  Piatt  Company. 

8.  This  attachment  was  evidently  sued  out  for  the  purpose 
of  getting  hold  of  the  lands ;  and  not  merely  for  the  purpose 
of  making  the  money  pretended  to  be  due.  These  lands  were 
of  much  greater  value  at  the  time  of  the  attachment  than  is 
pretended.    The  three  sections  attached  were  valued  at  the 
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time,  by  the  commissioners  appointed  for  the  puxpose,  U> 
$1,200.  The  sum  pretended  to  be  due,  was  $218.07.  Pktt 
and  Oliver  lived  near  each  other ;  Piatt  was  a  man  of  wealth, 
at  any  rate  of  very  competent  means,  and  was  weekly  in  the 
city  where  Oliver  lived.  It  was  much  more  convenient  to 
Oliver,  if  he  knew  this  demand  to  be  just,  to  have  made  his 
money  by  coercion,  or  otherwise,  in  his  own  neighboridood^ 
than  to  proceed  in  a  wilderness  and  remote  region — ^hundreds 
of  miles  off. 

It  is  a  principle  of  universal  justice,  that  a  paiiy  shall  nat 
be  affected  by  the  judgment  of  a  court,  who  has  not  been 
party  to  the  suit  in  which  it  is  made.  Who  was  the  party 
that  was  to  be  warned  to  pay  the  money  due  on  the  mortgage, 
by  the  decree  nisi  ?  not  Baum :  for  Oliver  would  not  have 
received  it  of  him ;  but  the  parties  owine  the  debt,  the  Port 
Lawrence  Company.  Who  was  expected  to  defend  ^e  stdt? 
not  Baum;  whose  property  was  to  be  sold?  the  property  of 
the  Port  Lawrence  Company ;  and  to  be  sold  to  their  agent 
upon  their  agent's  suit !  It  would  be  strange  indeed,  if  they 
were  not  necessary  parties  in  such  judicial  performances  as 
this.  The  doctrine  of  necessary  parties  is  stated  in  so  many 
books,  it  would  fatigue  the  court  to  cite  thenu  See  Story  £q. 
PI.,  187 ;  4  Pet.,  202. 

*8771  ^^  ^  third  person,  ignorant  of  the  rights  of  the 
J  company,  purchased  *the  property  under  this  deeree,  he 
might  have  held,  just  as  he  might  have  held  under  a  purcbase 
from  Baum  without  notice.  But  Oliver's  purchase  was  noth- 
ing.   The  assignment  from  Baum  afterwards  was  nothing. 

This  purchase  was  on  the  1st  of  September,  1828,  and  a  few 
weeks  before,  ou  the  12th  of  August,  a  negotiation  was  oom- 
menced  with  the  Michigan  University,  by  Oliver,  for  the  ex- 
change of  lots  1  and  2  for  other  lands  in  the  neighborhood. 

Ohver  says  he  made  the  proposition  for  himself ;  but  the 
records  of  the  university  show  that  he  made  it  in  behalf  of 
^'Baum  and  others."  "oaum  had  been  struggling  with  the 
government  for  these  lots  1  and  2,  for  several  years,  and  the 
act  of  Congress  passed  for  the  benefit  of  Baum  and  others,  and 
not  for  the  benefit  of  Oliver.  The  government  had  been  made 
to  understand  that  Baum  and  his  ajssociates  had  suffered  mat 
loss  in  the  purchase  of  the  lots  1  and  2,  which  they  had  been 
compelled  to  reUnquish  after  having  laid  out  a  town,  and  sold 
lots,  &c.  The  deed  from  the  university  to  Oliver  purports  to 
be  made  to  carrv  into  effect  the  act  of  Congress ;  and  the 
patent  that  issued  to  Oliver  purports  to  be  issued  ^  to  earry 
into  effect  the  intent  of  the  aforesaid  act,  of  the  18th  January, 
1880.'^  The  application  of  Oliver  to  the  university  lor  the 
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^exciiansn  in  belntf  of  ICattia  Baum  and  others,  was  ealcoiated 
tD  delMe  the  neiBibers  of  the  Port  Lawrence  CompaTiy ;  and 
the  act  of  Congress,  purporting  to  be  for  their  benefit,  and  to 
cany  out,  in  sabetance,  what  Bawn  had  been  asldng  of  the 
government  for  eight  years,  was  directlj  oalcnlated  to  quiet 
mm  anxiety,  and  mislead  ihtm. 

(Mr.  Pirke  here  referred  to  many  parts  of  the  evidenoe  to 
show  that  Oliver  had  created  an  impression  that  he  was  acting 
for  Baum  and  others.) 

Suppose  tibere  was  no  combination  between  these  parties,  or 
any  of  t^em,  and  that  the  otiier  members  of  the  company  were 
not  necessaiy  parties  to  t^e  suit,  yet  Oliver,  according  to  his 
statement,  was  a  mere  volunteer ;  he  had  made  the  payments 
to  purchasers,  by  which  his  demand  was  created,  because  they 
were  his  friends  and  old  associates,  and  he  had  obtained  the 
mortmge  from  Baum,  with  a  knowledge  that  Baum  held  the 
title  for  a  special  object  only;  and  how  can  he  be  allowed  to 
hold  the  property  under  sudi  circumstances?  The  assign- 
ments by  Baum  to  him  are  all  of  a  pteoe  with  the  sale  under 
the  decree.  What  court  ever  supported  a  transfer  by  an  agent 
and  trustee,  of  all  the  subject  of  the  agency  and  trusteeship, 
to  his  friend,  or  su1>agent,  under  pretence  of  paying  debts  ? 
The  assignments  were  made  by  Baum  to  enable  Oliver  to 
seize  the  Port  Lawrence  property.  The  foreclosure  of  the 
mortgage  had  been  made  iot  that  purpose.  Thus  the  matter 
was  fixed  up  between  t^m  to  take  all,  in  and  out  of  Port 
Lawrence,  and  let  the  ce$tui$  me  trtt$t  lose  all  the  r«q7o 
money  paid  out  for  all  the  land,  all  *paid  to  Oliver^  ^ 
to  Baum,  and  to  everybody  else ;  and  a  balance,  the  whole  of 
Baum^s  account  rendered,  and  two-thirds  of  Oliver's,  still  out- 
standing I 

The  lots  1  and  2  having  been  obtained  with  the  lands  of  the 
Port  Lawrence  Company,  by  such  means,  and  by  persons 
standing  in  the  relation  in  which  Baum  and  Oliver  stood, 
and  in  which  Williams  also  stood,  mxust  be  held  in  trust  for 
the  Port  Lawrence  Company.  Williams  was  one  of  that  com- 
pany, and  was  bound  to  have  notice  of  the  manner  in  which 
Baum  held,  and  the  relation  in  whidi  Oliver  stood ;  and  his 
denials  amount  to  nothing.  I  need  not  trouble  this  court  with 
reference  to  authority  to  support  the  general  doctrine,  that  a 
fiduciary  cannot  hold  for  himself  ihe  subject  purchased  with 
the  fmids  intrusted.  There  are  some  qualinoations  of  the 
rule.  But  why  should  there  be  any  here  ?  This  is  not  a  case 
where  so  mtich  money  has  been  laid  out  in  lands  by  one  who 
held  money  in  trust,  either  to  lay  it  out  in  larbds,  or  for  any 
"dtiier  ympose;  that  money  has  no  ear-9nark,  does  not  make  a 
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difficulty  here.  It  is  not  a  case,  either,  where  jufilice  cannot 
be  rendered  to  the  parties  purchasing  the  land,  if  any  thing 
further  than  a  specinc  lien  were  riven  on  the  land  purchased. 
But  this  is  a  case  where  the  lands  exchanged  have  been  im- 
properly obtained,  and  applied  to  the  exclusive  use  of  parties 
standing  in  a  relation  to  compel  them,  in  good  faith,  to  divide 
the  lands  acquired,  taking  to  themselves  a  sufficient  com- 
pensation. It  is  not  necessary  that  there  shall  be  a  direct 
violation  of  a  formal  trust,  to  allow  the  parties,  claiming  to 
have  the  benefit  of  the  purchase,  that  privilege.  Docker  v. 
8ome%,  2  Mylne  &  E.,  655 ;  4  Kent.  Com.,  806 ;  HoU  v.  Holt, 

1  Ch.  Cas.,  19 ;  Walley  v.  Walley,  1  Vern.,  484 ;  Palmer  v. 
Young,  Id.,  276 ;  Lane  v.  DighUm,  Amb.,  409 ;  1  Bro.  Ch.,  282 ; 

2  Id.,  287 ;  Phaiips  v.  Crammond,  2  Wash.  C.  C,  441 ;  Hole- 
ridge  V.  Grillespiey  2  Johns.  (N.  T.),  Ch.,  38.  This  case  is 
very  similar  in  its  principles  to  the  cases  of  a  renewed  lease, 
procured  by  an  executor  or  guardian,  when  he  shall  be  a  trus 
tee  of  the  new  lease ;  and  oi  a  surrender  by  one  partner  and 
a  new  lease  taken  to  himself,  where  his  partners  shall  hold  him 
as  a  trustee,  as  in  some  of  the  cases  just  cited.  The  doctrine 
contended  for  has  been  uniform,  from  the  decision  of  Lord 
Keeper  Bridgman,  in  Holt  v.  Holt,  says  Chancellor  Kent,  to  the 
present  time. 

Scott,  on  the  same  side,  for  appellees. 

This  cause  is  brought'  before  this  court  by  appeal  from  a 
decree  of  the  Circuit  Court  of  the  United  States,  seventh  cir- 
cuit, and  district  of  Ohio;  and  in  its  discussion  we  shall 
assume  the  following  positions : 

1.  At  the  time  lots  8  and  4,  (except  ten  acres,  part  of  lot  3, 
reserved,)  and  the  three  quarter-sections  in  the  bill  named^ 
♦3791  ^®^®  transferred  by  William  Oliver  to  the  trustees  of 

-'  the  Michigan  University,  *in  exchange  for  lots  1  and  2, 
said  Oliver  was  the  trustee,  and  Robert  riatt,  the  original 
complainant,  and  others,  the  cestuis  que  trust  of  the  lands  then 
given  in  exchange  for  lots  1  and  2 — of  the  ten  acres  reserved, 
part  of  lot  3 ;  of  lot  86,  (except  sixty  acres,  parts  thereof  sold 
to  Prentiss  and  Tromley ;)  of  lot  87,  and  the  south-east  quar- 
ter of  section  3,  of  township  3 — all  in  the  twelve  miles  reser- 
vation, at  the  foot  of  the  rapids  of  the  Miami  of  Lake  Erie. 

2.  When  Oliver  received  conveyances  from  the  trustees  of 
the  Michigan  University  (and  assignments  of  the  original  first 
certificates  from  Baum,  and  obtained  a  patent  therefor)  of  lots 
1  and  2,  in  exchange  for  the  three  quarter-sections  of  land 
which  belonged  to  the  Piatt  Company,  and  for  part  of  lot  3 
and  lot  4,  which  belonged  to  the  Port  Lawrence  Company,  he 
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became  invested  with  the  legal  title  to  said  lots  1  and  2,  as 
trustee  in  trust  for  said  Piatt  and  Port  Lawrence  Companies, 
from  whom  the  consideration  given  for  said  lots  1  and  2  pro- 
ceeded. 

8.  M.  T.  Williams  is  not  an  innocent  bona  fide  purchaser. 
He  is  affected  with  notice  at  and  prior  to  the  respective 
periods  in  which  he  received  conveyances  from  Oliver,  of  por- 
tions of  the  lands  in  question,  and  therefore  holds  the  same  as 
trustee,  for  the  uses  and  purposes  originally  designed.  1 
Phill.  Ev.,  410,  411 ;  Com.  Dig.,  tit.  Evidence,  B.  6 ;  Plowd., 
284,  480,  484;  2  Serg.  &.  R.  (Pa.),  507;  Gilb.  Ev.,  87;  1 
Salk.,  286;  Marchioness  of  Anandale  v.  Harris,  2  P.  Wms., 
482 ;  Shelby  v.  Wright,  Willis,  11 ;  Com.  Dig.,  tit.  Estoppel, 
A.  2. 

4.  Oliver  as  agent,  and  Oliver  and  WiUiams  as  trustees,  are 
bound  to  account  with  and  pay  to  the  original  complainant, 
Robert  Piatt,  his  just  proportion  of  the  money  and  notes 
received  by  them  on  the  sales  of  lots  in  Port  Lawrence  and 
Toledo,  and  lands  adjacent,  and  to  convey  to  him  his  just  pro- 
portion of  such  parts  thereof  as  remain  unsold. 

5.  Oliver  and  Williams  have  no  just  cause  to  complain  of 
the  decree  which  has  been  rendered  aeainst  them  in  the  Cir- 
cuit Court,  as  ample  and  more  than  liberal  justice  has  been 
awarded  to  them,  even  if  their  conduct  in  the  premises  had 
been  entirely  untainted  by  fraud  or  a  fraudulent  design,  and 
they  had  been  merely  acting  under  an  entirely  innocent  but 
mistaken  view  of  their  legal  rights.  But  it  is  respectfully 
submitted,  that  Robert  Piatt,  the  heirs  of  Martin  Baum,  and 
the  other  defendants  in  interest,  have  just  cause  to  complain 
of  that  decree. 

The  answers  of  all  the  defendants,  except  Oliver  and  Wil- 
liams, to  the  amended  bill  of  the  original  complainant,  Robert 
Piatt,  are  in  the  nature  of  cross-bills,  and  respectively  ask  for 
similar  relief,  as  respected  him  or  themselves,  to  that  prayed 
for  by  the  complainant,  Robert  Piatt. 

It  was  therefore  proper  for  the  court,  in  rendering  r«QOA 
the  decree,  to  ^adjust  and  settle    the    interests  and  ^ 
claims  of  all  the  pcuiies  to  the  record. 

I.  (Mr.  Scott  related  the  formation  of  the  Port  Lawrence 
Company.) 

The  partnership  thus  formed  was  neither  universal  nor  gen- 
end,  but  limited  and  confined  to  the  objects  set  forth  in  the 
instructions,  &c.,  given  to  Oliver,  and  the  facts  to  which  we 
shall  refer,  from  which  the  rights,  duties,  and  obligations  of 
Baum,  the  trustee,  and  Oliver,  the  agent,  are  to  be  ascertained. 

It  is  conceded  that  Baum  continued  to  act  as  trustee,  until 
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liiB  deiatli.  That  Baum^s  powers  were  restricted  to  a  general 
OTersight  of  the  companT's  business,  and  the  execution  of  con- 
veyances of  the  lots  and  lands  when  sold,  we  also  infer  from 
the  following  facts : 

Baton,  in  his  letter  to  Brown,  25th  December,  1822,  says : 
•*For  the  sake  of  convenience,  all  the  lands,  by  the  company, 
were  transferred  to  me."  In  his  letter  to  the  same,  February 
6th,  1828,  he  also  says :  **  All  the  tracts  stood  in  my  name,  in 
order  to  render  it  more  convenient  to  sell  and  convey;"  and 
in  his  letter  to  the  commissioner  of  the  Oeneral  Land  OflSce, 
July  20th,  1827,  he  says :  **  These  lands,  though  bought  in 
sundry  persons'  names,  were  afterwards  transferred  to  me  as 
agent,  for  the  purpose  of  managing  and  conveying  them  in 
case  of  sales."  All  the  certificates,  for  the  purposes  afore- 
said, were  assigned  to  Baum. 

Oliver,  as  agent,  with  the  assistance  of  Schenck,  proceeded 
to  lay  out  the  town,  ttdvertised  a  sale  of  lots,  and  sold  a  num- 
ber of  lots.  His  instructions  confined  him  to  the  sale  of  a 
certain  portion  of  the  lots,  fixed  the  terms  of  sale,  and 
required  him  to  give  certificates  of  purchase,  in  the  nature  of 
title-bonds,  for  a  conveyance  by  Baum,  the  trustee.  He  was 
to  open  an  immediate  correspondence  with  Baum  relative  to 
the  interests  of  the  company,  and  was  informed,  that  any 
instructions  he  might  thereafter  receive  from  Baum,  the  trus- 
tee, were  to  be  considered  as  coming  directly  from  the  proprie- 
tors themselves.  This  is  all  shown  by  his  instructions,  his 
bond  to  Baum,  and  power  of  attorney  from  Baum. 

The  letter  given  by  Baum  to  Oliver,  notifying  him  of  his 
appointment,  which  relates  particularly  to  the  salary  he  was 
to  receive,  would  seem  to  restrict  his  agency  to  one  year ;  but 
his  appointment  by  the  company  was  without  limit  as  to  time. 
His  appointment  being  without  limit  as  to  time,  the  law  pre- 
sumes a  continuance  of  his  agency.  (See  Stark.  Ev.,  46,  50, 
51,  cited.)  Oliver  insists  that  he  never  acted  as  agent  of  the 
Port  Lawrence  Company  after  his  resignation,  in  May  or 
June,  1818.  But  the  following  facts  and  circumstances  show 
that  his  agency  extended  beyond  that  period,  and  that  he  still 
stands  in  that  relation  to  the  company. 

(Mr.  Scott  here  referred  to  numerous  parts  of  the  record.) 

We  thus  deem  the  agency  of  Oliver,  from  August,  1817, 
the  date  of  his  original  appointment,  down  to  the  20th  June, 
*^8n  ^^^^'^  established;  *the  consequences  resulting  from 
-■  which  agency  will  be  exami:ied  hereafter. 

Oliver  was  one  of  the  original  proprietors  of  Port  Law- 
rence ;  and,  alliiough  he  may  have  transferred  his  interest  in 
the  companv  to  others,  in  1818  mv\  J819,  as  he  alleges  in  hi? 
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aMW^r,  yet  all  the  liabilities  against  said  company  had  accrued 

Erior  to  said  transfers.  These  transfers  did  not  discharge  him 
rom  the  liability  to  persons  who  had  claims  growing  out  of 
purchases  made  prior  to  his  transfers,  which  liabilities  have 
not  yet  been  entirely  satisfied.  (See  CoUyer  Partn.,  4, 106 ; 
and  Story  Partn »,  §  358.)  No  settlement  among  the  original 
proprietors  or  their  legal  representatives  or  assignees  has  ever 
been  made ;  his  relation,  therefore,  to  the  company,  as  one  of 
the  original  partners,  still  remains,  and  the  consequences  of 
this  relation  will  also  be  examined  during  the  progress  of  the 
cause. 

The  pressure  of  the  times  and  other  causes  rendered  it 
indispensably  necessary  for  the  company  to  avail  themselves 
of  the  benefit  of  the  act  of  Congress  for  the  relief  of  pur- 
chasers of  the  public  lands  prior  to  the  1st  day  of  July,  1820, 
by  the  relinquishment  of  lots  1  and  2,  and  the  application  of 
the  money  paid  thereon  to  the  payment  of  the  purchase  money 
of  other  lands  bought  by  them.  The  amount  paid  on  tracts  1 
and  2  was  $4,817.65^.  The  balance  due  on  lots  8,  4,  86  and 
87,  was  $1,402.86^ ;  and  the  balance  due  by  the  Piatt  Com- 
pany, for  their  five  quarter-sections,  was  $l,z48.  In  order  to 
facilitate,  therefore,  the  application  of  the  moneys  paid  on  said 
lots  1  and  2,  the  original  first  certificates  of  the  purchase  of 
said  lots  1,  2,  3,  4,  86  and  87,  and  the  five  quarter-sections, 
were  all  assigned  to  Baum. 

M.  T.  Williams,  as  agent,  made  the  relinquishment  of  said 
tracts  1  and  2,  and  applied  the  moneys  arising  therefrom  to 
the  discharge  of  the  balances  due  on  the  lands  retained,  Sep- 
tember 27, 1821,  and  the  surplus  remaining  after  such  pay- 
ment was  $949.21,  one-half  of  which,  viz.,  ^74.60^,  belonged 
to  the  Piatt  Company.  This  balance,  by  arrangement  between 
the  parties,  was  applied  to  the  payment  of  lands  which  had 
been  purchased  by  the  Maumee  and  Sandusky  Company,  and 
which  was  to  be  accounted  for  as  part  of  the  riatt  Company's 
];)ortion  of  the  liabilities  of  the  Port  Lawrence  Company. 

All  the  defendants,  except  Oliver  and  Williams,  distinctly 
admit  that  the  five  quarter-sections  were  assigned  to  Baum 
for  the  purposes  above  named,  and  that  no  consideration 
moved,  or  was  intended  to  move,  from  Baum  to  the  Piatt 
Company,  as  an  inducement  to  said  assignments.  Neither 
Oliver  nor  Williams  deny  that  the  assignments  were  made  for 
the  above  purposes.  The  assignments  being  thus  made  for  the 
above  purposes,  those  purposes  being  accomplished,  a  trust 
resulted  to  the  Piatt  Company  in  said  five  quarter-sections. 
See  Jackion  v.  MiU$^  18  Johns.  (N.  Y.),  468 ;  Boyd  v.  r^qoo 
Lam^  1  Johns.  (N.  Y.)  •Ch.,  682 ;  Wallace  v.  Buffield,  2  >•  ^°^ 
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Serg.  &  R.  (Pa.),  521 ;  Foote  v.  Calden,  8  Johns.  (N.  T.),  216 ; 
Trustees  of  the  Methodist  Episcopal  Church  y.  Jcumi^^  1  Johns. 
(N.  Y.)  Ch.,  4.53;  Botsford  v.  Burr,  2  Id.,  406;  ffuston  v. 
Hamilton,  2  Binn.  (Pa.),  887 ;  Deg  v.  Leg,  2  P.  Wms.,  412. 

(Mr.  iSi?<?^i  then  referred  to  various  parts  of  the  record  to 
show  that  when  lots  1  and  2  were  relinquished,  it  was  done 
with  an  understanding  and  determination,  among  the  original 
proprietors,  to  re-purchase  them,  and  go  forward  with  the 
enterprise  of  building  up  a  town ;  and  then  argued,  from  the 
following  propositions,  that  Oliver  intended  to  defraud  his 
associates.) 

1.  In  order  to  place  himself  in  a  situation  in  which  he 
might  secure  to  himself  a  part  or  the  whole  of  the  five  quar- 
ter-sections belonging  to  the  Piatt  Company,  Oliver  procured 
from  M.  Baum  the  certificate  dated  September  10, 1822. 

The  giving  of  that  certificate  did  not  fall  within  the  scope  of 
Baum's  authority  as  trustee.    See  Story  Partn.,  §  111. 

The  accounts  between  the  partners  could  not  be  split  up,  as 
contemplated  by  that  certificate,  so  as  to  render  one  partner 
liable  in  his  individual  capacity  for  claims  against  the  whole 
of  the  partners. 

At  the  time  that  certificate  was  given,  nothing  was  due 
from  the  Piatt  Company  to  the  Port  Lawrence  Company,  but, 
on  the  contrary,  the  sum  of  $191  was  due  firom  the  latter 
to  the  former.  No  suit  at  law  could  be  maintained  by  Oliver, 
the  agent,  for  the  recovery  of  the  amount  of  said  certificate, 
it  being  fraudulent  and  void ;  and  if  a  just  demand,  it  was 
due  from  the  Port  Lawrence  Company,  and  not  the  Piatt 
Company,  and  a  suit  could  not  be  maintained  on  it  against  the 
Piatt  Company.  See  Story  Partn.,  §§  284,  285,  286,  and  128; 
Jackson  v.  Rawlins,  2  Vem.,  95 ;  Maddox  v.  Jaekson^  8  Atk., 
406 ;  Anon.,  2  Freem.,  27. 

2.  Oliver's  letter  to  R.  Piatt,  February  8, 1828. 

8.  No  demand  for  payment  of  said  certificate  was  ever 
made  upon  the  Piatt  Company,  or  any  of  its  members ;  nor 
was  there  ever  any  legal  proceedings  instituted  against  them 
where  they  resided. 

4.  The  very  fact  of  instituting  legal  proceedings  in  a  foreign 
jurisdiction,  against  the  property  of  the  Piatt  Company,  at  a 
point  situated  more  than  two  hundred  and  fifty  miles  from  the 
residence  of  any  of  the  members  of  the  Piatt  Company,  and 
which  point  could  only  be  reached  by  passing  through  a  dense 
and  uninhabited  wilderness,  whilst  most  of  those  members 
resided  in  the  immediate  neighborhood  of  Oliver,  furnishes 
sfoong  evidence  of  a  fraudulent  and  ulterior  desicrn  on  the 
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Mrt  of  Mr.  Oliyer  t6  seenre  to  himself  the  property  of  the 
Piatt  Company. 

6.  At  October  term  of  the  County  Court  of  Monroe  county, 
Michigan  Territory,  1825,  Oliver  sued  out  a  writ  of  foreign 
attachment  on  the  aforesaid  certificate,  against  Martin  r«QQo 
Baum,  Robert  Piatt,  *George  A.  Worth,  and  William  L  ^^^ 
M.  Worthington,  survivors  of  Martin  Baum,  John  K.  Piatt, 
(deceased,)  Robert  Piatt,  Oeorge  A.  Worth,  and  William  M. 
W  orthington,  late  joint  partners.  The  manner  in  which  this 
attachment  was  sued  out  would  seem  to  furnish  conclusive 
evidence  of  a,  fraudulent  intent.  George  A.  Worth  never 
was  a  partner,  nor  had  any  interest  in  tne  Piatt  Company ; 
nor  were  Martin  Baum,  John  H.  Piatt,  (deceased,)  Robert 
Piatt,  Geoige  A.  Worth,  William  M.  Worthington,  late  joint 
partners.  The  three  quarteiHsections  on  which  the  attach- 
ment was  levied  did  not  belong  to  the  persons  named  in 
the  attachment,  but  to  the  representatives  of  John  H.  Piatt, 
(deceased,)  Robert  Piatt,  Gorham  A.  Worth,  and  William  M. 
Worthington.  This  is  not  like  the  case  where  process  has 
been  served  on  an  incUvidual  by  a  wrong  name,  in  which  case 
he  has  an  opportunity  of  appearing  in  court  and  pleading  the 
misnomer  in  abatement.  In  attachment,  the  proceedings 
being  in  rern^  if  the  properly  on  which  the  attachment  be 
levied  belong  not  to  the  defendants  named  in  the  writ,  it  is 
respectfully  submitted  that  the  court  has  no  jurisdiction  in 
the  case.  Even  if  the  notice  which  seems  to  have  been  given 
of  the  pendency  of  the  attachment  had  by  accident  reached 
the  members  of  the  Piatt  Company,  they  could  not  have  sup- 
posed that  they  were  the  persons  intended.  The  plaintiff,  in 
all  such  cases,  proceeds  at  his  peril.  KUbaurn  v.  Woodworth, 
6  Johns.  (N.  Y.)  Ch.,  40 ;  FUher  v.  Lane,  8  Wils.,  297 ;  Phelps 
V.  Solkirkj  1  DaU.,  261 ;  JSibby  v.  Kibby,  Kirby  (Conn.),  119 ; 
Buchanan  v.  Btteker,  9  East,  192 ;  S.  P.  Robertson  v.  BxWs  of 
Wardj  8  Johns.  (N.  Y.) ;  and  Fenton  v.  G-arliek^  Id.  152 ;  also, 
Muiuscript  F,  p.  6. 

At  the  time  of  the  l^vy,  iudgment,  and  sale,  under  the 
attachment,  the  legal  title  to  the  three  quarter-sections  levied 
on  remained  in  the  United  States ;  the  evidence  of  the  equi- 
table title  was  vested  in  Baum ;  and  the  only  claim  which  the 
Piatt  Company  had  iTas  ^  mere  resulting  trust,  not  subject  to 
be  levied  on  under  attachment  or  execution ;  and,  conse* 
quently,  the  whole  proceedings  under  the  attachment,  the 
conveyance  to  Noble,  and  bv  him  to  Oliver,  were  absolutely 
null  and,  void.  Lessee  of  Abraham* s  heirs  v.  Will  et  al.;  6 
Ohio,  164 ;  2  Pow.  Morl^.,  p.  467,  A;  Co.  Litt.  85,  A;  MS. 
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S.  7,  &0. ;  and  the  opinion  and  authorities  cited  by  his  honor 
udge  McLean,  in  giving  his  opinion  in  this  case,  pp.  20,  21. 

Ofiyer's  title  to  the  three  quarter-sections  purchased  under 
the  attachment  was  not  strengthened  by  taking  assignments 
of  the  original  first  certificate  of  purchase  from  Baum,  nor 
by  the  attainment  of  patents  under  them ;  for  by  having 
notice  of  the  trust,  he  lumself  became  the  trustee  to  the  Piatt 
Company.  See  Lucm  v.  MtteheU^  8  Marsh.  (Ey.),  244 ;  MS. 
letter  O,  p.  9.  The  procuring  an  assigrnment  of  the  ori&inal 
first  certificate  of  purchase  of  the  fourth  quarter-section  from 
*8841  ^^^^9  ^^^  obtaining  a  patent  under  it,  he  having 
^  notice  of  the  *trust,  constituted  him  a  trustee  to  the 
Piatt  Company  for  that  ouarter-section. 

6.  On  the  27th  day  of  August,  1823,  Oliver  fraudulenth^,  and 
in  violation  of  the  great  confidence  reposed  in  him  by  Baum, 
the  trustee,  obtained  from  him  a  mortgage  of  all  tne  prop- 
erty belonging  to  the  Port  Lawrence  Company.  This  morik- 
gage  was  ootained  in  order  to  secure  Oliver  for  his  proportion 
of  the  moneys  for  the  purchase  and  improvements  of  lots  228 
and  224,  in  Port  Lawrence ;  the  amount  contracted  to  be  paid 
to  B.  F.  Stickney,  for  lots  and  improvements  in  Port  Law- 
rence which  he  surrendered;  and  the  amount  charged  for  his 
(Oliver's)  services  and  expenses  in  settling  with  Stickney, 
and  transacting  other  business  for  the  company,  to  the  entire 
exclusion  of  the  interests  of  Baum,  and  all  the  other  proprie- 
tors and  creditors  of  the  Port  Lawrence  Company. 

Baum,  as  trustee,  had  no  authority  to  execute  the  mortgage, 
as  his  powers  were  limited,  from  his  own  showing,  to  that 
of  executing  conveyances  for  the  lots  or  lands,  in  case  of  sales 
of  lots  by  the  agent,  Oliver,  or  of  the  lands  by  order  of  the 
ceituis  que  tru$t  themselves.  Story  Partn.  §§  111  and  101, 
commencing  on  p.  166;  and  Manuscript,  p.  20,  letter  M. 
Oliver  could  not  sell  the  lands  to  himself,  and  it  is  clear  that 
no  sale  was  made  to  him  by  the  ce9tuis  qtie  trust. 

The  mortgage  is  fraudulent,  as  it  related  to  Baum,  and 
given  to  rid  himself  of  the  importunity  of  Oliver. 

No  notice  of  the  existence  of  this  mortgwe  seems  ever 
to  have  been  given  to  the  members  of  the  Port  Lawrence 
Company,  by  Oliver. 

In  October,  1825,  Oliver  filed  his  bill  in  the  Supreme  Court 
of  Michigan  Territory,  sitting  as  a  court  of  chancery,  against 
Baum,  praying  a  decree  for  payment  of  the  moneys  due  on 
said  mortgage,  by  a  short  day,  to  be  named ;  and,  in  default 
thereof,  that  Baum,  and  all  claiming  under  him,  might  be  fore- 
bound  of  and  from  all  equity  of  redemption,  of,  in,  and  to, 
the  mortgaffe  premises,  and  might  deliver  over  to  the  plaintiff 
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all  patents,  deeds,  demises,  and  writings,  whatever,  relating  to 
said  premises.  In  1828,  it  was  decreed  that  the  defencutnt 
redeem  the  mortgage  premises  by  payment  to  the  complainant 
of  $2805.96  and  costs,  by  the  1st  of  July  next  theres^er,  or, 
in  de&ult  thereof,  that  tne  mortgage  premises  be  sold.  The 
mortgage  premises  were  afterwards  sold  to  OUyer,  by  the 
assistant  register,  for  the  snm  of  $618.56,  and  a  deed  made 
to  Oliver. 

The  proceedings,  decree,  and  sale,  under  the  mortgi^e,  were 
they  valid,  have  not  extinguished  the  rights  of  the  eeituU  que 
tnut  of  Baum,  they  not  having  been  made  parties  to  the  suit. 
See  4th  section  of  an  act  of  the  territory  of  Michigan, 
approved  April  12,  1827,  page  204,  directing  the  mode  of 
procedure  in  chancery;  0-ore  v.  StaefyoUy  1  Dowl.  P.  C,  1881 ; 
3  Pow.  Mort.  978  a,  in  note ;  Hatne$  et  al.  v*  Becieh  et  r«oQe 
al.,  8  Johns.  (N.  Y.),  Ch.  469 ;  •Draper  v.  The  Earl  of  ^  ^^ 
Clarendon^  2  V  em.  517 ;  Godfrey  v.  Chadwell,  Id.  601 ;  Maret 
V.  WesHene,  Id.,  668 ;  Hobert  v.  Ahlxm,  2  P.  Wms.,  648 ;  Tell  v. 
Brown,  2  Bro.,  276 ;  Polk  v.  Olintan,  12  Ves.,  48,  69 ;  2%« 
Bishop  of  Winchester  v.  Beaver,  8  Id.,  814 ;  Same  v.  Paine^ 
11  Id.,  19, 198 ;  Shannon  v.  Cox,  8  Ch.,  46 ;  Needier  v.  Beeble, 
1  Ch.  Cas.,  299 ;  Monday  v.  Monday,  4  Yea.  &  B.^  228 ;  Oalvery 
V.  Phelps  et  al.,  6  Madd.,  228 ;  MS.  letter  H,  p.  9. 

7.  A  part  of  the  debt,  to  secure  which  the  mortgage  was 
given,  was  due  from  Oliver  himself;  only  a  part  of  the  debt 
was  at  all  justly  due  by  the  company,  as  the  rents  of  the  ware- 
house, as  before  stated,  should  have  been  deducted  therefrom. 

If  it  were  not  intended  by  Baum  and  Oliver  that  the  repur- 
chase of  lots  1  and  2  should  inure  to  the  benefit  of  the  Port 
Lawrence  Company,  then  the  following  fiEtcts  and  circum- 
stances furnish  additional  evidence  of  a  fraudulent  intention : 

8  Banm's  letter  to  the  commissioner  of  the  Oeneral  Land 
Office,  dated  January  20, 1827. 

9.  Oliver's  negotiation  with  the  trustees  of  the  University 
of  Michigan  Territory. 

10.  The  several  acts  of  Conffrees  above  referred  to,  author- 
izing the  exchange  of  lands  oy  the  University  of  Michigan 
Territory,  with  Oliver,  for  lots  1  and  2,  and  the  issuing  of  the 
patent  to  Oliver  for  said  tracts.    6  Laws  U.  S.,  650. 

11.  The  assignments  by  Baum  to  Oliver  of  tiie  ori^nal  first 
certificates  of  purchase  of  the  mortgage  premises  and  the  four 
quarteivsections.  The  procurement  of  those  assignments  did 
not  better  the  condition  of  Oliver.  See  Freeman  v.  Barnes, 
and  IHhtan  v.  GreenviUe^  1  Vrat,  82;  Id.,  289,  and  1  Sid., 
460;  Foeus  v.  Salsbary,  Hard.,  400 ;  Bowles  v.  Stenmrt,  1  Sho. 
&  L.,  228 ;  Keneday  v.  Daily,  Id.,  879 ;  Lord  Pariemouth  v. 

487 


885  SUPET5J4E  COURT. 

Oliver  et  al.  v.  Piatt. 

Vineentf  cited  in  Lord  Ponflet  v.  Ward$on^  2  Ves.,  476 ;  Thjfnne 
V.  Carey y  W.  Jones,  416 ;  jKennaul  v.  OreevUle^  1  Ch.  Gas.,  296 ; 
Bovey  v.  Smithy  18th  Dec,  1676 ;  Salesbury  v.  Bogota  Lord  Not. 
MSS.,  2,  Swanst.,  610,  and  MS:  letter  I,  p.  12. 

12.  The  contract  between  Oliver,  Baum,  and  Williams. 

13.  The  change  of  the  name  of  the  town  of  Port  Lawrence, 
which  was  established  by  the  proprietors  in  1817,  to  that  of 
Toledo,  in  1835,  long  subsequent  to  the  death  of  Baum. 

14.  The  sale  of  shares,  and  to\ni-lots,  and  tracts  of  land, 
belonging  to  the  Port  Lawrence  Company,  in  violation  of  the 
trust  and  confidence  reposed  in  him  by  the  proprietors  of  that 
company. 

15.  The  enormous  amount  of  money  recklessly .  and  most 
injudiciously  expended,  under  the  plea  of  improvements, 
without  the  autiiority  or  concurrence  of  the  owners,  viz., 
#42,818.41. 

16.  The  pleas  interposed  by  Oliver  and  Williams,  in  order 
to  prevent  a  disclosure  of  their  frauds,  and  to  bar  the  proprie- 
tors from  asserting  their  rights. 

*S861  *^'^'  ^^^  ^^^  rendition  of  the  interlocutory  decree^ 
-■  when  Oliver  and  Williams  were  compelled  to  render  an 
account,  the  enormous  and  unconscionable  demands  made  by 
them,  before  the  master,  for  compensation  for  their  services  in 
an  abortive  attempt  to  wrest  the  property  from  its  rightful 
owners,  in  order  to  swallow  up  the  large  amount  of  money  in 
their  hands  belonging  to  their  cestuis  que  tru»t^  furnishes  con* 
elusive  evidence  of  their  fraudulent  designs. 

We  have  thus  traced  the  course  of  Mr.  Oliver  from  1817, 
the  time  at  which  he  became  a  member  of  the  Port  Lawrence 
Company,  and  was  appointed  the  agent  to  manage  its  concerns, 
and  the  course  of  M.  T.  Williams  from  1819,  wnen  he  became 
a  proprietor  in  the  Port  Lawrence  Company,  down  to  a  period 
subsequent  to  the  exchange  of  lands  made  by  Oliver  with  the 
trustees  of  the  University  of  Michigan  Territory,  for  lots  1 
and  2 ;  and  we  therefore  respectfully  submit,  that  we  have 
clearly  established  the  position  with  which  we  set  out,  namely, 
'^  that  at  the  time  lots  3  and  4  (except  ten  acres,  part  of  lot  8 
reserved)  and  the  three  quarter-sections,  in  the  bill  named, 
were  transferred  by  William  Oliver  to  the  trustees  of  the 
Michigan  University,  in  exchange  for  lots  1  and  2,  said  Oliver 
was  the  trustee,  and  Robert  Piatt  the  original  complainant, 
and  others^  the  cestuu  que  trust  of  the  lands  then  given  in 
exchange  for  lots  1  and  2 — of  the  ten  acres  reserved,  part  of 
lot  3 — of  lots  86  (except  sixty  acres,  parts  thereof  sold  to 
Prentiss  and  Tromley)---of  lot  87,  and  the  south-east  quar- 
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tor  of  section  8,  of  township  8,  all  in  the  twelve-miles  reser- 
Tation  at  the  foot  of  the  rapids  of  the  Miami  of  Lake  Erie. 

At  the  time  of  the.  exchange,  the  parties  stood  related  to 
each  other  as  follows :  Oliver  was  the  trustee  and  the  Piatt 
Company  were  the  eestuis  que  trust  of  the  four  quarter- 
sections,  and  Oliver  was  also  the  trustee,  and  the  Port  Law- 
rence Company  were  the  eestuis  que  trust  of  lots  3,  4,  86  and 
87,  (except  sixty  acres,  parts  of  86,  sold  to  Prentiss  and 
Tromley.) 

II.  When  Oliver  received  conveyances  from  the  trustees  of 
the  Michigan  University  (and  assignments  of  the  original  first 
certificates  from  Baum,  and  obtained  a  patent  therefor)  of  lots 
1  and  2,  in  exchange  for  the  three  quarter-sections  of  land 
which  belonged  to  the  Piatt  Company,  and  for  part  of  lots  8 
and  4  which  belonged  to  the  Port  Lawrence  Company,  he 
became  invested  with  the  legal  title  to  said  lots  1  and  2,  as 
trustee  in  trust  for  said  Piatt  and  Port  Lawrence  Companies, 
from  whom  the  consideration  given  for  said  lots  1  and  2  pro- 
ceeded. 

1.  The  relation  in  which  Oliver  stood  connected  with  the 
Port  Lawrence  Company,  as  an  original  proprietor,  partner, 
and  agent,  many  of  the  accounts  and  claims  against  which 
remained  unadjusted  and  unsatisfied  at  the  time  of  the 
exchange,  he  could  not,  consistently  with  the  principles  of 
equity,  acquire  property  for  his  own  use,  the  obtaining  r«Qoir 
of  which  would  defeat  the  very  object  of  the  *origpinal  ^ 
association.  (See  Parkhurst  v.  Alexander^  1  Johns.  (N.  Y.) 
Ch.,  394;  Green  v.  Winter^  Id.,  26;  Evertson  v.  Tappan^  5 
Johns.  (N.  Y.\  497 ;  Halley  v.  Manlius,  7  Johns.  (N.  y;)  Ch., 
174  ;  Mathews  v.  I)egaudj  8  Desaus.  (S.  C),  28 ;  A^iderson 
V.  Starke  Hen.  &  M.  (Va.),  246 ;  Hudson  v.  Hudson^  5  Munf. 
(Va.),  180 ;  Mosley^s  administrator  v.  Buck  ^  Brander^  8  Id., 
282 ;  Buck  *  Brander  v.  Copeland,  2  Call.  ( V  a.),  218 ;  Prevost 
V.  Gratz,  1  Pet.,  873 ;  Hart  v.  Teni/ke,  2  Johns.  (N.  Y.),  Ch., 
62,  104 ;  White  v.  Brown,  2  Car.  Law  R.,  429 ;  Howel  v.  Baker, 
4  Johns.  (N.  Y.),  Ch.,  118;  McClenneghan  v.  Henderson,  2 
Marsh,  829 ;  Van  Horn  v.  Fonda,  5  Johns.  (N.  Y.),  Ch.,  388  • 
HoJdridge  v.  OiUispee,  2  Id.,  30,  252 ;  Reyden  v.  Jones,  1  Hawk. 
(N.  C),  497;  Conway  v.  Greene,  1  Har.  &  J.  (Md.),  151 ;  Ma- 
thews, 889 ;  2  Sim.  &  Stu.,  49,  60 ;  1  Wils.  Ch.  Cas.,  1 ;  10 
Ves.,  428,  429 ;  6  Id.,  625 ;  Lucas  v.  Mtchel,  8  Marsh.  (Ky.), 
244 ;  Hon.  J.  McLean's  opinion  in  this  case,  and  the  authori- 
ties cited  by  him,  p.  81 ;  MS.  letter  E,  p.  8,  and  letter  O,  p.  9.) 

2.  As  the  entire  consideration  ^ven  for  lots  1  and  2  pro- 
ceeded not  from  Oliver,  but  from  the  Port  Lawrence  and  Piatt 
Companies,  a  trust  resulted  to  them  in  the  lands  thus  acquired 
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with  their  means.  (See  the  authorities  relating  to  lesiiltinf 
trusts,  and  trusts  arising  by  operation  of  law,  hereinbefoN 
referred  to,  MS.  letter  D,  p.  2.) 

We  have  now,  we  submit,  demonstrated  the  orimnal  com* 
plainant,  Robert  Piatt's,  right  to  a  decree  against  Oliver  and 
Williams,  for  his  just  proportion  of  lots  1,  2,  86,  87,  of  the 
ten  acres  reserved  in  8,  and  the  one  quarter-section  named  in 
the  bUl  remaining  unsold,  and  for  his  just  proportion  of  the 
moneys,  &c.,  remaining  in  their  hands,  arising  from  the  aalea 
to  others  of  part  of  the  lots  and  lands  in  question. 

8.  M.  T.  Williams  is  not  an  innocent  bona  fide  purchaser. 
He  is  affected  with  notice  at  and  prior  to  the  respective 
periods  in  which  he  received  conveyances  from  Oliver,  of 
portions  of  the  lands  in  question,  and  therefore  holds  the  same 
as  trustee,  for  the  uses  and  purposes  originally  designed. 
1  Phill.  Ev.,  410,  411 ;  Com.  Dig.  tit.  Evidence,  b.  6 ;  Plowd^ 
234,  480,  484 ;  2  Serg.  &  R.  (Pa.),  607 ;  GUb.  Ev.,  87 ;  1  Salk., 
285;  Marchioness  of  Anandale  v.  Harris^  2  P.  Wms.»  482; 
Shelby  v.  Wright,  Willis,  11 ;  Com.  Dig.  tit.  Estoppel,  A,  2 ; 
MS.  letter  K,  p.  16. 

4.  Oliver  as  agent,  and  Oliver  and  Williams  aa  trustees,  are 
bound  to  account  with  and  pay  to  the  original  complainant, 
Robert  Piatt,  his  just  proportion  of  the  money  and  notes 
received  by  them  on  the  sale  of  lots  in  Port  Lawrence  and 
Toledo  and  lands  adjacent,  and  to  convey  to  him  his  just  pro- 
portion of  the  lots  remaining  unsold. 

Euring,  for  appellants,  in  reply  and  conclusion,  divided  his 
argument  into  different  heads^  and  directed  his  attentioa 
tK^Qfii  chiefly  to  the  facts  in  the  case, 
^ooj       *i,  xhe  agency  of  OUver. 

This  commenced  on  i4th  August,  1817,  by  three  papers  of 
that  date :  1.  Power  of  attorney.  2.  Letter  of  iastruotioiMU 
8«  Letter  limiting  it  to  one  year. 

The  account  presented  by  Oliver  to  Baum,  referred  to  m 
the  answer,  is  now  a  file  in  the  cause,  and  is  also  inserted  tn 
extenso,  in  the  master's  report.  By  this  it  appears,,  taking  tht 
date  as  our  guide,  that  Oliver  was  paid  his  salary  down  to  th# 
4th  day  of  July,  1818.  To  this  the  sum  allowed  him  also  con- 
forms. He  entered  into  the  service  of  the  eompany  on  th9 
14th  of  August,  1817.  He  was  allowed  a  salary  of  f  120&  a 
year.  He  was  paid  on  settlement  $1070,  which  would  fa» 
the  amount  due  him  on  the  day  the  item  bears  date.  The 
same  paper  shows  a  full  settlement  and  payment  by  him  of  all 
the  funds  in  his  hands,  and  a  balaiM^e  overpaid  by  him  wa» 
plftced  to  his  credit  on  the  private  books  of  Bauim,,  aikd  pasMQ 
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by  Baum  to  his  own  oiedit  as  against  the  oompaaj.  AH  tht 
papers  relating  to  this  settlement,  which  are  referred  to  in  the 
answer  of  Obver,  aa  delivered  over  to  Baum,  are  found  in 
bundle  A,  of  papers  acoompanying  the  master's  report  num- 
bered in  blue  ink  from  S74  to  882.  Among  them  is  an  acoount 
of  Baum  with  the  Port  Lawrence  Company,  showing  a  final 
settlement  with  Oliver,  and  charging  separately  to  each  of  the 
two  companies  whose  union  constituted  the  Port  Lawrence 
Company,  its  half  of  the  amount  found  due  to  Maj.  Oliver, 
and  paia  over  by  them  to  Baum.  On  a  simple  view  of  these 
facts  it  is  difScult  to  perceive  how  it  can  be  contended  for 
a  moment  that  the  agency  in  which  Oliver  was  engaged  in 
1817,  was  a  perdurable,  continuing  agenoy.  It  expired  by  its 
express  limitation  at  the  end  of  one  year — so  says  the  answer 
of  Oliver — so  says  the  letter  of  Baum,  accompanying  the 
power.  The  answer  states  that  before  the  year  expired,  in  the 
beginning  of  July,  1818,  the  agency  was  ended  by  mutual  con- 
sent, the  accounts  of  the  agency  closed,  and  aU  the  papers  rela- 
tive thereto  surrendered.  The  file  above  referred  to^  from  Noa. 
874  to  882,  (original  papers,)  shows  conclusively  the  same 
fact.    See  Story's  Agency,  499. 

There  was  no  agency  on  the  part  of  Oliver  from  July  4, 
1817,  until  after  the  relinquishment  in  September,  1821,  and 
this  will  be  considered  under  the  seventh  l^ad. 

2.  Oliver  a  partner. 

It  is  said  by  the  other  side  that  he  was  a  partner.  But  he 
sold  out  his  shares  in  1818  and  1819,  and  both  his  vendees 
were  acknowledged  as  partners.  At  the  time  of  these  sales, 
the  partnership  was  not  indebted.  It  is  true,  he  could  not 
have  exonerated  himself  from  liability  to  those  persons  to 
whom  lots  had  been  sold.  He  was  bound  to  make  lu&  contrael 
with  them  good.  But  he  was  not  a  party  to  the  relinquisb- 
ment  in  182l,  and  it  may  be  doubted  whether  be  would  have 
been  liable  in  equity,  to  the  other  partners,  for  a  debt  created 
by  the  relinquishment.  The  funds  obtained  by  it  from  r«QgA 
the  ^United  States  were  applied  to  the  payment  for  '- 
other  lands,  instead  of  ffoing  to  cancel  the  obligations  out* 
standing  to  purchasers  of  lots. 

8.  The  nature  of  the  partnership  and  the  powers  of  Baum 
to  and  at  the  time  of  the  relinquishment. 

The  company  was  a  q^ii  corporation^  vefwesented  by  a 
head  or  committee.  The  nooks  are  full  el  sueh  cases.  WhA« 
these  associations  are  legal,  they  are  recognised  both  at  law 
and  in  equity.  One  is  called  ia  Ve8€y  i&  ^'  fruit  ciubi,"  and 
the  court  said  it  was  sufficient  to  make  the  '^  eewsaittoe  '\par- 
ties«  and  not  necessary  to  include  all  the  membeva  of  Ae  cLidx 
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So  in  the  Oovent  Q-arden  case.  Baum  had  all  the  title,  and  in 
consequence  of  his  own  extensive  powers,  granted  a  power  to 
Oliver.  We  must  judge  of  Baum's  powers  by  his  acts.  The 
certificates  were  held  by  him.  It  is  said  that  this  power 
ceased  when  1  and  2  were  relinquished.  But  at  that  time  a 
large  debt  existed.  Seventy-nine  covenants  of  Baum  were  all 
broken,  and  a  debt  of  more  than  IH,000  created  at  the  instant 
of  relinquishment.  The  avails,  amounting  to  1^9817.55,  were 
applied  to  other  lands,  and  those  lands  ought  to  have  been 
placed  in  the  hands  of  Baum  as  a  security  tor  his  liabilities. 
The  partnership  was  not  over;  the  debts  had  to  be  paid.  The 
bill  says  that  Baum  had  no  power  to  sell,  but  the  answer 
asserts  that  he  had,  and  this  is  confirmed  by  the  evidence.  In 
1821,  at  the  relinquishment,  Baum  had  the  title.  All  cove- 
nants were  made  by  him  in  his  own  name,  or  by  OUver  in  the 
name  of  Baum ;  and  these  covenants,  such  as  the  sale  to 
Tromley  and  Prentiss,  were  acquiesced  in.  He  was  liable  for 
all  the  improvements  on  1  and  2,  and  it  was  natural  that  the 
certificates  for  the  lands  which  had  been  fully  paid  for,  should 
be  placed  in  his  hands.  The  court  below  say  that  no  debts 
existed ;  but  this  is  an  error.  It  is  said  that  the  defendants 
(except  Oliver)  admit  that  the  transfer  of  the  certificates  was 
made  to  Baum  only  to  enable  him  to  perfect  the  title.  This 
is  admitted  by  one  of  the  nominal  defendants,  but  the  active 

frpsecutor,  who  has  admitted  $100,000  into  his  own  pocket, 
t  does  not  bind  us.  There  was  no  necessity  for  such  a  trans- 
fer to  enable  Baum  to  complete  the  title,  (for  the  script  was 
receivable  for  any  lands  within  the  district,)  without  refer- 
ence to  their  being  owned  by  the  same  man  who  held  the 
script.  The  only  good  reason  that  can  be  given  is,  that  it  was 
done  to  secure  Baum.  This  claim  was  not  made  until  he  died. 
How  does  it  happen  that  the  title  to  the  quarter-sections  was 
suffered  to  remain  in  Baum  for  fourteen  years,  unless  it  had 
been  placed  in  his  hands  as  security.  Equity  would  have 
kept  it  there,  if  an  effort  had  been  made  to  take  it  away.  The 
security  was  scarcely  sufficient,  because  the  lands  had  been 
bought  at  $2,  and  the  price  of  lands  reduced  to  $1.25  per  acre. 
The  interpretation  which  must  be  given  to  these  acts  of  the 
parties  concerned  is,  '^  we  mean  to  pay  you,  but  if  we  do  not, 

*Sd01  ^^^^  ^^  ^^  adequate  fund;      of  course,  the  property 
J  *was  subject  to  sale  by  Baum  to  pay  debts,  and  he 
had  a  right  to  pay  a  debt  due  to  himself  as  well  as  one  due  to 
another  person. 

4.  Fraudulent  combination  between  Baum  and  Oliver. 
It  is  charged  that  as  early  as  1821  there  was  a  plan  laid  by 
these  two  men  to  defraud  the  other  me&ibers  of  the   Port^ 
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Lawrence  Compaijydf  this  property;  and  that  such  combina- 
tion was  carried  on  for  six  succeeding  years,  until  1828,  when, 
at  last,  they  got  possession  iix  the  name  of  Oliver  by  virtue  of 
a  sale  in  chancery. 

The  cost  of  these  tracts  at  the  sale  in  1817  was  less  than 
$1,800 ;  their  value  from  1822  to  1828  was  less  than  1,000. 
It  is  taxing  the  credulity  of  men  greatly  indeed  to  ask  them 
to  .believe,  that  for  the  possession  of  wild  land  such  as  this,  so 
remote  from  his  residence  and  so  little  attractive  as  it  then 
was,  Baum  would  combine  with  Oliver  or  any  one  else,  and  by 
a  long. train  of  artifice  and  fraud,  continued  and  practised  for 
a  series  of  years,  pursue  this  as  the  great  and  absorbing  object 
of  his  life. 

But  if  the  motive  were  adequate,  and  the  supposition  not 
contradicted  by  probability,  the  evidence  in  the  case  wholly 
repels  such  a  conclusion. 

Baum  was  not  the  man  >^ho  would  engage  in  such  a  dishonest 
Qombinatiqn.  He  was  not  in  a  condition  to  do  it,  if  he  had 
been  base  enough  for  the  purpose.  His  state  of  mind  at  the 
time  was  such  as  wholly  precludes  the  idea.  On  these  points 
there  is  abundant  evidence,  to  some  of  which  I  will  refer. 

(Mr.  Ewing  here  refenred  to  various  parts  of  the  record.) 
It  appears,  then,  that  there  were  seventy-nine  outstanding  cov- 
enants by  Baum,  some  as  small  as  f  15,  some  as  large  as  $1,000, 
but  all  Yexa,tiouQ.  |Ie  was  the  only  person  troubled  about 
them,  and  had  been,  during  all  his  previous  life,  a  nervously 
punctual  man.  Some  of  the  witnesses  say,  ^'they  feared  for 
his  intellect."  In,  this  condition  he  applied  to  Oliver,  a  young 
man  whom  he  had  taken  by  the  hana  and  who  was-  familiar 
with  the  subject.  The  first  measure  of  relief  was  to  buy  up 
the  small  vexatious  claims.  Ten  were  bought  up  for  9281. 
The  people  there  all  knew  Oliver — he  had  been  out  in  the 
nprth-western  campaign.  Baum  paid  these  claims:  that  is  the 
fraud;  and  paid  them  through  Oliver:  that  is  the  combina- 
tion. Was  it  wrong  in  Oliver  to  do  this  ?  His  conduct  is  con- 
sistent with  the  best  as  well  as  with  the  worst  motives.  Baum 
is  now  dead,  and  his  son-in-law',  to  whom  his  papers  descended, 
now  comes  here  to  fasten  fraud  upon  him.  He  wished  to 
refund  the  money  which  Oliver  had  thus  advanced,  but  not 
being  able  to  do  so,  gave  him  a  certificate,  acknowledging  the 
debt. 

6.  The  certificate  of  •218.07, 

The  complainant,^  for  the  purpose  of  making  out  a  case  of 
fraudulent  concealment  and  sinister  purpose  upon  the  part  of 
Major  Oliver,  avers,  that  thoufi^  he,  the  complainant,  lives, 
and  lived  at  that  time,  on '  the  Ohio  river,  within  forty  miles 
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of  Cincinnati,  and  was  weekly  *in  the  city,  where  Baom  and 
the  defendant  resided,  he  never  knew  any  thing  of  the  alleged 
indebtedness  until  he  received  a  letter  from  Major  Oliver, 
some  time  in  1823 ;  and  that  this  was  all  the  knowledge  he 
had  upon  the  subject,  for  the  order  never  was  presented  to 
him  to  be  paid  or  rejected,  until  suit  was  brought  upon  it,  in 
attachment  in  Michigan. 

Tn  reply  to  these  allegations,  the  defendant,  Oliver,  answers, 
and  ^^  denies  that  there  was  any  fraud  or  unfairness  iu  said 
certificate  for  $213.07,  dated  September  10th,  1822,  mentioned 
m  the  bill ;  and  he  says,  that  the  same  was  justly  due  to  him 
from  the  Piatt  Company,  for  one-half  the  amount  previously 
advanced  by  him,  at  the  request  of  Baum,  to  reimburse  pur- 
chasers of  lots  in  Port  Lawrence,  for  which  an  account  was 
rendered  to  said  Baum  at  the  time,  with  the  vouehers  there- 
for. This  defendant  has  not  in  his  possession  the  means  of 
re-stating  that  account,  but  believes  that  the  exhibit  Q, 
attached  to  complainant's  bill,  contains  a  true  statement  of 
that  matter,  and  that  the  item  of  $426.14  on  the  debit  side  of 
that  account  shows  the  lots  for  the  refunding  the  purchase 
money  of  which  said  certificate  was  given  in  pai*t,  being  the 
half  thereof,  due  from  said  Piatt  Company;  and  that  said 
defendant  repeatedly,  at  different  times,  in  1822  and  after- 
wards, requested  said  complainant  to  refund  to  him  the  amount 
of  said  certificate,  which  the  said  complainant  always  avoided 
or  refused  to  do ;  and  this  respondent  distinctly  told  the  com- 
plainant, that  he  would  attach  said  quarter-section  to  satisfy 
said  debt,  unless  it  was  otherwise  paid ;  and  defendant  repeat- 
edly requested  payment  of  the  same  both  before  and  after  hia 
letter  to  complainant  of  February  8d,  1823,  referred  to  in  the 
bill,  and  even  offered  to  surrender  up  or  release  to  said  com- 
plainant said  land  after  he  had  acquired  the  title,  if  said 
complainant  would  pay  said  debt  of  defendant." 

Tliis  statement  in  the  answer  is  responsive  to  the  bill,  and 
therefore  evidence  in*  the  case ;  it  shows  an  early  and  repeated 
request  on  the  part  of  Major  Oliver  to  the  complainant  to  pay 
him  in  behalf  of  his  company  what  was  justly  due  to  him. 
It  shows  that  the  complainant  evaded  or  ghuiced  off  every 
attempt  on  the  part  of  this  creditor  to  converse  with  him 
about  the  matter,  until  at  last  Oliver  felt  it  was  neeessary 
to  act,  or  submit  to  the  loss  of  what  he  had  advanced.  He, 
therefore,  on  the  3d  of  Februarv,  1823,  five  months  after  the 
date  of  the  certificate,  enclosed  a  letter  to  the  oomplainast, 
in  which  he  states  to  him  the  reaaons  why  he  incurred  the 
liability,  and  the  fact  that  the  one-half  due  by  the  Bauna 
Company  liad  been  paid  him.  It  is  obvious  &om  the  leltca:, 
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tiiat  lie  recognizoB  the  oomplaiiiant,  since  the  death  of  J.  H. 
Piatt,  as  the  head  of  the  Piatt  Company,  and  he  requests  him 
to  nse  his  influence  with  the  administrators  of  John  H.  Piatt 
to  pay  their  proportion,  and  advise  him  of  the  names  of  the 
members  of  the  Piatt  Company  as  then  existing,  and  their 
several  interests. 

*In  the  argument  in  the  court  below,  we  thought  r^oAo 
this  account  could  not  be  re-opened  for  examination.  ^ 
It  was  a  statement  of  a  partnership  account  by  the  acting 
partner,  communicated  to  all  concerned,  and  acquiesced  in  bv 
them  for  twelve  years ;  especially  affcer  the  trustee  was  dead, 
and  his  papers  were  in  the  hands  of  an  interested  party ;  and 
more  especially,  that  those  who  claimed  collaterally,  who  had 
no  custody  of  these  accounts  or  power  over  them,  ought  not 
to  be  called  upon,  under  such  circumstances,  to  vouch  the 
account  or  forfeit  their  right.  We  thought  that,  explained  or 
unexplained,  the  account  was  binding  on  the  parties,  so  tsLT  as 
third  persons  were  concerned.  The  learned  judge  held  others 
wise,  and  this  error,  as  we  respectfully  contend  it  is,  combined 
with  important  mistakes  in  point  of  fact,  lies  at  the  founda- 
tion of  the  decision  below.  (Mr.  Emng  here  went  into  an 
elaborate  examination  of  the  record  for  the  purpose  of  shoV 
ing  that  the  account  was  correct.) 

6.  The  mortgage. 

In  the  month  of  August,  1828,  Oliver  stated  an  account  of 
payments  made  by  himself  and  Baum  for  lots  228  and  224, 
and  also  an  exact  account,  confirmed  by  ori^nal  vouchers,  of 
all  the  expenditures  in  improving  the  lots.  He  credits  Baum 
with  one-naif  the  expenses^  borne  by  himself,  for  which  he 
had  from  time  to  time  advanced  money  to  Oliver.  He  charges 
also  what  he  had  paid  to  Benjamin  F.  Stickney  for  his  ad- 
vances and  improvements  upon  his  lot,  as  compromised  pend- 
ing his  suit,  and  the  whole  account,  amounting  to  f  1,886.47, 
was  presented  to  Baum  for  liquidation.  Baum,  being  without 
funds  of  the  company,  and  owing  to  his  own  pecuniary  embar- 
rassments, which  then  pressed  heavily  upon  him,  unable  him- 
self to  advance  anything,  mortgaged  the  property  of  the  com- 
pany which  remained  in  his  hands  to  Oliver,  and  by  his 
circular  of  January  81st,  1824,  informed  the  individual  mem- 
bers of  the  company  of  what  he  had  done  and  the  state  of 
their  indebtedness,  and  earnestly  solicited  them  to  make  some 
provision  or  put  it  in  his  power  to  provide  for  the  payment, 
so  that  the  property  might  be  made  available  to  cover  their 
liabilities,  which,  he  assures  them,  is  the  most  that  can  possi- 
bly be  expected.  The  other  members  of  the  company,  who 
bad  plaoea  Baum  in  the  front  of  difficulty  and  trouble,  turned 
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a  deaf  ear  to  his  snggestions  and  remonstranceB :  they  did  not 
even  deign  to  answer  his  letter.  The  complainant,  who  resided 
but  forty  railes  from  Cincinnati,  and  who  was  in  the  city 
weekly,  did  not  even  call  to  examine  the  account,  to  inquire 
into  the  state  of  affairs,  or  speak  a  single  word  of  cheering  or 
encouragement  to  his  partner  and  agent,  who  was  left  t-o  1>ear, 
himself,  their  accumulated  burden  of  misfortune  and  loss; 

Tt  seems  to  me  that  there  was  openness  and  publicity 
enough  upon  the  part  of  Baum  in  this  and  all  his  other  acto 
to  secure  even  a  man  of  doubtful  character  from  the  imputa- 
tion of  fraud,  design,  or  concealment.  And  in  the  case  of  the 
4iqQo-i  mortgage  he  had  magnanimously  *ca8t  out  of  the 
J  account  all  that  applied  to  himself—^his  own  payments 
to  the  company  for  the  lots — ^his  expenditures  on  their  im- 
provement, and  contented  himself  as  well  as  he  could  to  suffer 
the  loss,  so  that  those  who  had  trusted  to  him,  and  relied  upon 
his  good  faith,  should  come  by  no  injury. 

Proceedings  upon  this  mortgage  were  not  commenced  by 
Oliver  until  about  twelve  months  after  the  money  fell  due. 
In  the  mean  time,  he  avers'  in  his  answer,  which,  though 
responsive  to  no  special  allegation,  is  clearly  so  to  the  general 
scope  and  tenor  of  the  bill,  that  he  used  eveiy  effort  to  collect 
this  mouey  of  the  parties,  and  especially,  that  he  repeatedly 
applied  for  that  purpose  to  the  complainant*  I  do  not  how- 
ever conceive  this  to  be  a  matter  of  great  importance.  The 
indisputable  fact  is  shown  by  the  letter  of  Batim  to  all  the 

Eartners,  in  1824,  that  they  all  knew  that  such  mortgage  ha4 
een  given  to  pay  the  debts  of  the  company,  and  that,  if  th^ 
money  were  not  paid,  the  property  would  be  proceeded  again&t 
by  the  mortgagee  in  due  course  of  law.  There  is,  there{t>re, 
no  ground  to  complain  of  secrecy  or  concealment,  and.  the 
question  arises  solely  upon  the  legality  of  the  transfer,  includ- 
ing the  execution  of  the  mortage,  the  proceedings  in'  ohan- 
cery  under  it,  the  decree,  the  purchase,  and  the  final  assign- 
ment of  the  certificates  by  Baum  to  Oliver  after  the  fsale. 
These  are  questions  of  great  importance,  and  merit  a  careful 
consideration.  >  ' 

The  right  of  Baum  to  sell  and  convey  rests  on  tn^o  grounds;: 

1st.  Because  the  property  was  personalty  in  hid  hands  tiis 
acting  partner.  ! 

2d.  As  trustee  of  the  real  estate  vested  in  him  for'  the  t>ay- 
ment  of  debts.  t.  ' 

Ist.  It  was  personalty. 

It  is  objected,  that  the  land  in  this  case  cannot  be'cptdid- 
ered  as  personalty,  on  the  authority  otMie  case  ^where  laad 
oonnected  with  a  factory  was  drawn  iato  qu^t&oiu ' ;  But 
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there  the  land  was  not  the  subject-matter  of  the  trade.  -  Por- 
tions of  the  freehold  in  a  mine  have  been  severed  and  sold. 
It  is  true,  that  in  the  case  before  us  there  was  no  authority  to 
re-invest.  But  in  principle,  why  should  this  make  a  diner- 
ence?  The  land  here  was  bought  to  sell  again,  and  part- 
nership debts  were  contracted.  What  good  reason  can  be 
given,  why  it  should  not  vest  in  the  acting  partner  in  the 
same  manner  as  goods? 

2d.  But  Baum  was  a  trustee. 

Having  the  title  in  himself,  without  any  expressed  restric- 
tion, he  is  presumed  to  hold  it  for  all  the  purposes  to  which 
equity  would  apply  it,  and  his  act  was  connrmed  by  acquies- 
cence in  the  sales  to  Prentiss  and  Tromley,  and  in  this  mort- 
gage for  twelve  years.  It  is  objected  that  an  unreasonable 
amount  of  property  was  mortgaged.  But  the  debt  was 
f  1,886.47,  and  the  first  cost  of  the  tracts  mortgaged  r«og^ 
*wa8  91,679.14,  and  their  value  had  been  reduced  by  the  '- 
act  of  Congress  reducing  the  price  of  public  lands,  to 
$1,049.14;  estimated  in  proportion.  It  was  tiie  duty  of  Baum 
to  audit  accounts  and  to  sell  and  convey  property  to  pay 
debts.  A  mortgage  by  him,  and  a  decree  of  foreclosure 
against  him,  are  equivalent  to  his  deed  of  bargain  and  sale. 
We  hold  that  the  sale  under  the  mortgage  gave  to  Oliver  all 
the  title  of  Baum,  and  a  right  to  a  patent.  But  if  not,  if 
there  be  anything  irregular  or  imperfect  in  the  pursuit  of 
our  right,  it  is  cured  Dyi.the  assignment  of  the  certificates 
and  the  patent.  How  stands  the  case  ?  Oliver  has  the  legal 
title,  and  he  is  called  upon  to  surrender  it.  He  has  got  it  in 
payment  of  a  debt,  fairly,  from  a  person  having  power  to 
settle  the  debt  and  convey  the  land.  But  this  trustee,  so 
empowered,  took  two  steps  instead  of  one.  He  first  mort- 
gaged, then  assigned.  In  law,  his  mere  assignment  is  good 
enough.  Can  this  difficulty  as  to  mode  affect  us  in  equity? 
There  is  no  reason  why  this  legal  title,  so  acquired,  should  be 
tow  disturbed.  The  complainant  had  full  notice  of  the  mort- 
grage,  and  of  the  suit  thereon.  He  stood  by:  suffered  the  suit 
upon  the  mortgage  to  proceed  without  coming  in  and  making 
himself  a  party,  as  he  might  have  done ;  suffered  the  sale  to 
be  made  without  objection ;  the  certificates  to  be  assigned  and 
(he  patent  to  issue ;  suffered  Oliver  to  enter  upon  the  prop- 
erty, expend  his  time,  and  talents,  and  money,  upon  it ;  and 
we  now  claim  that  it  is  too  late  for  him  to  go  into  chancery. 
3  Ves.,  170. 

The  complainant  should  have  made  his  election  without 
waiting  for  future  developments.  It  is  not  a  statutory  bar 
tbat  interposes,  but  acquiescence* 
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(Mr.  Emng  here  went  into  calculations  to  show  the  value 
of  the  property  then,  and  until  1882.) 

Up  to  the  issuing  of  the  patents  in  1830,  the  value  of  the 
property  did  not  change.  Suppose  this  hill  had  heen  filed  in 
1882.  No  chancellor  could  have  acted  on  the  future  use  which 
Oliver  might  make  of  the  property.  But  that  further  use,  and 
the  enhanced  value  of  the  property,  blends  itself  everywhere 
with  the  opinion  of  the  court  below,  and  is  made  to  give  a 
character  to  past  transactions. 

1st.  There  is  an  impression  that  the  tracts  purchased  under 
the  mortgage  and  the  attachment  were  of  great  value ;  but^ 
according  to  the  evidence,  the  whole  property,  at  any  time 
from  1822  to  18S0,  was  not  worth,  in  cash,  $1,200. 

2d.  In  making  Oliver's  exchange  with  the  Michigan  Uni- 
versity  re-act  upon  and  affect  his  purchase  of  the  other  tracts. 

8d.  It  fixes  upon  Oliver  a  knowledge  of  the  contingent 
future.  The  bill  to  foreclose  and  the  attachment  were  in 
1825,  and  it  is  supposed  that  Oliver's  design  in  acquiring 
the  other  tracts  was  to  repossess  1  and  2 ;  but  at  that  time  x 
*Sd^1  ^^^  ^  belonged  to  the  United  States,  and  there  was  no 
J  prospect  that  any  thing  but  money  would  *ever  pur- 
chase them.  The  university  cUd  not  select  untU  June  Sloth, 
1827. 

7.  Oliver's  agency  after  the  relinquishment. 

At  Baum's  request  he  paid  with  his  own  money  debts  of  the 
Port  Lawrence  Company ;  and  the  vouchers  show  great  accu* 
racy  and  strict  justice.  Did  this  disable  him  from  recovering 
the  money  so  paid? 

8.  Agreement  to  re-purchase. 

The  evidence  shows  an  intention  on  the  part  of  Baum  to 
re-purchase,  but  there  was  no  contract  or  understanding  to  that 
effect.  Nor  does  any  evidence  show  how  he  proposed  to  carry 
out  his  design,  whether  with  his  own  money  or  a  fund  raised 
by  contribution. 

9.  Suppose  Baum  had  purchased  and  paid  his  money,  would 
the  members  of  the  Port  Lawrence  Company  have  been  bound 
to  contribute  ?  or  would  any  trust  have  resulted  to  them  ?  or 
if  Piatt  had  made  the  purchase,  could  Baum  have  held  any 
part  of  the  property?    Neither  of  the  parties  ought  to  have 

Eurchased  for  the  benefit  of  their  old  partners.  There  would 
ave  been  absent  persons,  insolvent  estates,  infants,  femes 
covert,  all  to  unite  in  the  expenses  and  incur  the  hazard  of 
what  counsel  would  have  called  a  reckless  and  extravagant 
expenditure  to  build  up  a  city.  The  purchase  required  capa- 
city, consent,  contribution,  and  also  situation  and  ability,  to 
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join  in  it«  mauagenient.    The  negotiation  with  the  United 
States  entirely  failed. 

10.  The  exchange  for  1  and  2,  and  resulting  trust. 

It  is  contended  that  a  trust  results  to  the  Port  Lawrence 
Company  on  two  grounds: 

1st.  That  the  purchase  was  for  Baum  and  his  associates, 
who  were  the  Port  Lawrence  Company.  This  is  charged  in 
the  bill  and  denied  in  the  answer;  and  the  record  shows 
that  Oliver  is  sometimes  spoken  of,  in  the  records  of  the 
university,  as  acting  for  himself,  and  sometimes  for  others. 
It  was  probably  an  error  of  Mr.  Wing,  and  corrected  by  Oliver 
as  soon  as  discovered. 

2d.  That  a  trust  resulted,  because  the  sale  on  the  attach- 
ment passed  no  title  to  Oliver,  and  therefore  the  quarter- 
sections  still  belonged  to  the  Piatt  Company;  and  because 
the  sale  under  the  mortgage  passed  no  title  except  that  of 
Baum  himself,  therefore,  with  that  exception,  the  tracts  3 
and  4  belonged  to  the  Port  Lawrence  Company;  and  that 
Oliver  having  exchanged  3  and  4  and  the  quarter-sections 
for  1  and  2,  a  trust  results  therein  to  the  Port  Lawrence 
Company,  and  to  the  Piatt  Company. 

But  a  member  of  the  Port  Lawrence  Company  has  joined 
with  a  member  of  the  Piatt  Company,  and  filed  this  bill. 
That  the  partners  in  the  different  companies  happen  to  be 
the  same  individuals,  does  not  help  the  case ;  it  is  a  joinder 
of  different  claims  in  the  same  bill,  which  becomes  multi- 
farious. If  so,  the  difficulty  lies  deeper  than  mere  plead-  r«oQA 
ing;  for  without  such  joinder  the  party  cannot  *pre-  '- 
sent  this  multifarious  case.  No  such  case  has  ever  been 
sustained.  If  there  had  been  an  agreement  between  these  two 
companies  that  their  land  should  be  so  exchanged,  and  they 
had  vested  the  title  in  Oliver  for  the  purpose,  the  bill  would 
lie.  But  there  was  no  such  agreement,  and  no  trust  assumed 
on  the  part  of  Oliver.  He  purchased  the  two  tracts  of  land 
at  judicial  sales,  was  in  possession,  claimed  title,  and  made  the 
exchange  for  himself.  The  books,  we  believe,  show  no  case 
in  which  the  separate  funds  of  several  individuals  can  be  fol- 
lowed into  a  joint  investment,  so  as  to  raise  a  trust  in  the  pro- 
perty.    (See  the  authorities  referred  to  by  Mr.  Stanierry.^ 

The  vast  enhancement  of  the  value  of  the  fund  with  which 
1  and  2  were  purchased,  by  applying  to  it  the  labor  and  skill 
of  Oliver  and  Williams ;  the  time,  and  efforts,  and  skill  of 
Oliver,  in  bringing  about  the  exchange,  should  be  considered 
fi8  a  fund  which  helped  to  pay  for  1  and  2  as  fully  as  so  much 
cash.  The  property  has  thus  been  made  to  be  worth  more 
than  an  hunored  fold  as  much  as  it  was  at  the  time  of  the 
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exchange.    And  this  is  all  to  be  restored  if  the  court  hold 
both,  or  either  of  the  parties  claiming,  to  be  entitled  to  it. 

11,  Estoppel. 

Baum  conveyed  the  lands  included  in  the  mortgage  to  Oil 
ver,  with  covenants  of  warranty.  Assets  descenoed  to  his 
heirs,  who  are  estopped.     Co.  Litt.,  825. 

12.  Williams  is  a  bona  fide  purchaser  without  notice. 

(See  this  head  discussed  at  the  concludion  of  Mr.  Stai^ 
leTry*9  argument.) 

Mr.  Justice  STORY  delivered  the  opinion  of  the  court. 

This  is  the  case  of  an  appeal  from  the  decrejg  of  the  Circuit 
Court  of  the  district  of  Ohio,  sitting  in  equity, — rendered  in 
favor  of  the  original  plaintiff,  and  it  is  brought  to  this  court 
by  the  original  defendants,  who  are  now  the  appellants.  The 
record  is  exceedingly  voluminous,  and  the  facts  and  proceed- 
ings complicated  and  perplexed  by  a  variety  of  details.  A 
general  outline  of  the  leading  facts  is  given  in  the  printed 
opinion  of  the  court  below,  with  which  we  have  been  favored; 
and  those  facts  cannot  be  more  succinctly  stated  than  they  are 
in  that  summary — ^we  shall  therefore  avail  ourselves  of  it  upon 
the  present  occasion.  It  is  as  follows :  ^^  In  the  summer  of 
1817,  the  complainant,  in  connection  with  John  H.  Piatt,  Wil- 
liam M.  Worthington,  and  Gorham  A.  Worth,  formed  an  asso- 
ciation to  purchase  lands  of  the  United  States,  at  a  public 
sale,  which  was  shortly  to  take  place  at  Wooster,  in  this  state 
— and  the  complainant  was  appointed  the  agent  of  the  com- 
pany, to  attend  the  sale  for  that  purpose. 

^'Another  association  consisting  of   Martin  Baum,   Jesse 

♦8971  ^^^^'   Jacob  Burnet,  William   C.   Schenck,  William 

J  Barr,  William  Oliver,  *and  Andrew  Mack,  was  formed 

for  the  same  object — and  William  Oliver  and  William  C, 

Schenck  were  appointed  its  agents  to  attend  the  sale. 

"  Before  the  sale  took  place,  it  was  discovered  that  both 
companies  were  desirous  of  purchasing  the  same  tracts  of  land, 
and  the  agents  agreed  that  they  would  purchase  tracts  1«  2,  8, 
and  4,  at,  and  including  the  mouth  of  Swan  creek,  in  the 
United  States  reserve,  at  the  foot  of  the  rapids  of  the  Miami; 
and  also  Nos.  86  and  87  on  the  other  side  of  the  river,  opposite 
the  mouth  of  Swan  creek,  for  the  joint  benefit  of  both  com- 
panies ;  each  company  to  have  one-half  of  the  lands  purchased, 
and  to  pay  at  the  same  rate.  Nos.  86  and  87  were  bid  off  by 
Oliver,  and  the  certificates  of  purchase  issued  to  him.  The 
other  tracts  were  bid  off  by  the  complainant,  and  the  certijfi- 
cates  of  purchase  weie  issued  in  the  names  of  the  association 
represented  by  him. 
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^  At  the  same  sale,  the  complainant,  in  behalf  of  his  com- 

rny,  purdiased  the  north-west  quarter  of  section  2,  township 
the  south-west  quarter  of  the  same  section,  the  north-west 
quarter  of  section  8,  township  8,  and  also  the  south-east  and 
souUi-west  quarters  of  the  same  section,  in  said  reserve ;  and 
one-fourth  of  the  purchase  money  on  each  tract  being  paid, 
certificates  of  purchase  were  made  out  in  the  names  of  the 
company.  Ana  the  other  agents  purchased  for  their  company, 
at  the  same  sale,  other  traote  of  land. 

'^  On  the  return  of  the  agents  to  Cincinnati,  their  acts  were 
ratified  by  both  companies.  One  company  was  designated  the 
Piatt  Company,  the  other  the  Baum  Company ;  and  the  union 
of  both,  in  regard  to  the  lands  jointly  purchased,  was  called 
the  Port  Lawrence  Company.  The  joint,  or  Port  Lawrence 
Company,  having  made  their  purchase  with  a  view  of  laying 
out  a  town,  to  oe  called  Port  Lawrence,  appointed  Baum 
a  trustee,  and  authorized  him  to  sell  lots,  and  do  other  things 
in  relation  to  his  agency,  for  the  benefit  of  the  company. 

"On  the  14th  August,  1817,  Baum  appointed  Oliver  his 
attorney,  to  sell  lots  in  the  town  to  be  laid  out,  receive  the 
money,  and  give  certificates  of  sale,  in  the  nature  of  title- 
bonds,  to  the  purchasers ;  and  he,  in  association  with  William 
C.  Schenck,  was  authorized  to  lay  out  the  town.  Baum,  and 
and  also  the  proprietors,  gave  to  Oliver  a  letter  of  instructions 
in  relation  to  tne  plan  of  the  town,  the  sale  of  the  lots,  &c. 
By  the  conditions  of  sale,  one-fourth  of  the  purchase  money 
was  to  be  paid  down,  and  the  residue  in  three  equal  annual 
payments. 

"  At  the  sale  of  lots,  the  sum  of  $855.38  was  received  by 
Schenck,  for  which  he  was  to  become  accountable  to  Baum. 

"  At  the  sale,  Oliver  purchased  lots  228  and  224,  an  undi- 
vided half  of  which  he  afterwards  conveyed  to  Baum,  and 
they  erected  a  warehouse  and  other  improvements  on  them. 

*"  In  August,  1818,  he  sold  one-half  of  his  interest  r*oQo 
in  the  Port  Lawrence  Company  to  William  Steele  and  ^ 
William  Lytle ;  and  in  March,  1819,  he  sold  the  residue  of  his 
interest  to  Micajah  T.  Williams,  one  of  the  defendants,  and 
his  partner  Embre. 

"  By  the  reduction  of  the  price  of  the  public  lands,  and  the 
pressure  of  the  times,  the  Port  Lawrence  Company  were 
under  the  necessity  of  relinquishing  to  the  United  States 
tracts  1  and  2,  having  a^ed  to  pay  for  the  same  about 
f  20,000 ;  and  of  appropriating  the  money  paid  on  them  to  the 
payment  in  full  of  the  residue  of  the  tracts  purchased  by 
them,  and  by  the  Baum  and  Piatt  Companies  respectively. 
In  pursuance  of  this  object,  the  five  quarter*sections  purchased 
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by  the  Piatt  Company  were  assimed  to  Baum,  the  17th 
September,  1821 ;  and  on  the  same  day,  tracts  numbered  1,  2, 

86,  and  87,  purchased  in  the  name  of  the  Piatt  Company  for 
the  Port  Lawrence  Company ;  and  also  tracts  8  and  4,  pujv 
chased  by  Oliver  for  the  same  company,  were  assigned  to 
Baum.  It  is  alleged  that  these  tracts  had  been  previously 
assigned  to'  Baum,  of  which  there  is  no  evidence. 

^'  On  the  27th  September,  1821,  Baum,  through  his  agent, 
Micajah  T.  Williams,  one  of  the  defendants,  relinquished 
to  the  United  States,  tracts  1  and  2.  On  these  tracts  there 
had  been  paid  the  sum  of  $4817.55:  f  1872.84  of  this  sum 
were  applied  to  complete  the  payments  on  tracts  8,  4, 86,  and 

87,  the  residue  of  the  tracts  purchased  at  the  sale  by  the  Port 
Lawrence  Company.  From  the  relinquished  tracts,  there 
still  remaine/l  $3445.21.  Of  this  sum,  one-half  belonged  to 
the  Piatt  Company :  $1248  were  applied  to  complete  the  pay- 
ment on  the  five  quarter-sections,  which  left  a  balance  of 
$474.60  still  due  to  the  Piatt  Company;  but  which  was 
applied  in  payment  of  lands  held  by  the  Baum  Company. 

^^  After  the  relinquishment  of  the  tracts  on  which  the  town 
had  been  laid  out,  the  purchasers  of  town  lots  claimed  a  return 
of  the  money  paid  by  them,  with  interest,  and  also  damages 
for  their  improvements. 

**0n  the  10th  September,  1822,  Baum  gave  to  Oliver  a 
certificate,  which  stated  there  was  due  him,  by  the  Port  Law- 
rence Company,  the  sum  of  $218.02,  which  he  refunded  to 
purchasers  of  lots,  by  the  request  of  the  company,  ^  it  being 
the  amount  due  on  the  shares  originally  owned  by  John  H. 
Piatt,  Robert  Piatt,  G.  A.  Worth,  and  William  M.  Worth- 
ington.' 

^^And  on  the  27th  August,  1823,  Oliver  having  made  out 
an  account  against  the  Port  Lawrence  Company,  for  money 
paid  by  him  to  purchasers  of  lots,  and  services  rendered  as 
agent,  Baum  admitted  his  account,  amounting  to  the  sum  of 
$1835.47 ;  to  secure  the  payment  of  which,  Baum  executed  to 
him  a  mortgage  on  tracts  3,  4,  86,  and  87.  The  payment  was 
to  be  made,  with  interest,  on  or  before  the  1st  of  January, 
1824. 

*8991  "The  7th  October,  1825,  Oliver  caused  an  attach- 
J  ment  to  be  *issued  by  the  clerk  of  Monroe  county,  in 
the  Michigan  Territory,  against  Baum  and  the  members  of  the 
Piatt  Company,  on  the  certificate  of  indebtment  ?iven  by 
Baum.  This  attachment  was  levied  on  four  of  the  five  quar- 
ter-sections owned  by  the  Piatt  Company,  and  such  proceed- 
ings were  had  on  the  attachment,  as  to  obtain  an  order  of  sale 
of  the  property  attached ;  three  of  the  quarters  were  sold,  by 
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the  auditors  appointed,  for  the  Bum  of  $241.60,  to  Noble,  the 
agent  of  Oliver.  Noble,  shortly  afterwards,  conveyed  these 
tracts  to  his  principal. 

"  A  bill  to  foreclose  the  mortgage  given  to  Oliver  was  filed 
by  him  in  the  Supreme  Court  of  Michigan,  the  13th  of 
October,  1825.  And  a  final  decree  having  been  obtained, 
the  mortgaged  pi-emises  were  sold,  by  the  assistant  register  of 
the  chancery  court,  to  Oliver,  the  Ist  September,  1828,  for 
$618.56. 

"  By  the  act  of  20th  May,  1826,  the  Secretary  of  the  Treas- 
ury was  authorized  to  select,  for  the  benefit  of  the  University 
of  the.  Michigan  Territory,  a  certain  number  of  acres  of  the 
public  lands  within  the  territory,  and  he  selected  tracts  1  and 
2,  which  had  been  relinquished. 

^^  In  the  summer  of  1828,  as  appears  from  the  report  of  the 
committee  of  the  trustees  of  the  university,  Oliver,  as  the 
agent  of  Baum  and  others,  proposed  to  exchange  certain 
lands  owned  by  Baum,  in  the  vicinity  of  Port  Lawrence,  or 
any  of  the  public  lands  subject  to  entry,  for  tracts  1  and  2,  on 
which  the  town  of  Port  Lawrence  had  been  laid  out. 

^^  A  law  of  Congress  was  passed,  authorizing  the  exchange, 
the  13th  January,  1880.  Previous  to  this,  Baum  assigned  to 
Oliver  the  final  certificates  for  the  tracts  he  purchased  under 
the  attachment,  and  also  under  the  decree  of  foreclosure ;  and 
one  of  the  quarter-sections  levied  on  by  the  attachment,  but 
not  sold  under  it,  in  payment  of  the  balance  of  the  judgment 
on  the  attachment,  which  enabled  Oliver  to  obtain  patents 
for  the  same  in  his  own  name.  And  on  his  conveying  to 
the  university  tracts  numbered  3  and  4,  except  ten  acres 
reserved  of  number  8,  and  the  north-west  quarter  of  section 
2,  township  3,  and  also  the  north-west  and  south-west  quarters 
of  section  8,  township  8,  he  received  an  assignment  from  the 
university  of  their  right  to  tracts  1  and  2,  for  which  patents 
were  issued  in  the  name  of  Oliver. 

^^  After  the  exchange  was  effected,  Baum,  and  the  defendant 
Williams,  each  purcnased  an  interest  of  one-third  in  tracte 
1  and  2,  86,  and  87.  After  Baum's  death,  in  1832,  Oliver 
purchased  his  interest  from  his  heirs.  And  the  1st  December, 
1832,  Oliver  conveyed  to  Williams  an  undivided  half  of  the 
ten  acres  reserved  in  number  3.  On  the  23d  May,  1834,  he 
conveyed  to  him  an  undivided  half  of  tracts  86  and  87,  except 
sixty  acres  which  had  been  sold  to  Prentiss  and  Tromley ;  and 
on  the day  of  November,  he  conveyed  to  him  *one  undi- 
vided half  of  lots  1  and  2,  on  which  Port  Lawrence  was  laid 
out,'  together  ^  with  a  like  interest  in  all  sales  and  improve- 
ments thereunto  belonging.' 

468 


•400  SUPREME   COIIB'T. 

Oliyer  et  aL  v.  Piatt. 

*^^  Oliver,  Baum,  and  Williams,  agreed  to  lay  out  the  town  of 
Toledo  on  the  site  of  Port  Lawrence,  and  to  make  titles  to  the 
Port  Lawrence  purchasers  of  lots,  on  their  complying  with 
their  contracts. 

^^  Some  years  after  this,  Oliver  purchased  from  the  Michigan 
University  the  tracts  of  land  he  conveyed  to  it  in  exchange 
for  tracts  1  and  2. 

^^  Of  the  Piatt  Company,  John  H.  Piatt  is  deceased,  and  his 
administrators  and  heirs  are  made  parties  to  this  suit.  Wil- 
liam M.  Worthington  assigned  one-half  his  interest  in  the 
Port  Lawrence  Company,  and  it  is  claimed  and  represented 
by  John  E.  Worthington.  The  interest  of  Worth  has  been 
assigned  to  the  defendant  Ewing,  who  also  claims  the  entire 
interest  of  Baum,  Mack,  Barr,  Burnet,  and  half  the  interest 
of  the  complainant. 

^'Of  the  Baum  Company,  Martin  Baum,  Jesse  Hunt, 
William  C.  Schenck,  and  William  Barr,  are  deceased." 

Such  is  a  general  outline  of  the  leading  facts.  There  are 
others  which  may  be  required  to  be  adverted  to  in  the  progress 
of  this  opinion ;  but  there  are  many  details  which  must  neces- 
sarily be  passed  over  in  silence,  as  they  would  tend  to 
embarrass  the  discussion  of  the  main  questions  in  the  cause, 
and  obscure  rather  than  illustrate  the  merits  thereof. 

The  object  of  the  bill  is  to  subject  the  tracts  No.  1  and  No.  2, 
now  constituting  the  site  of  the  town  of  Toledo,  formerly  known 
as  Port  Lawrence,  to  the  rights  of  the  Port  Lawrence  Company, 
composed,  as  we  have  seen,  of  the  Piatt  Company  ana  the 
Baum  Company,  and  those  who  claim  under  them,  now  in  the 
possession  of  Oliver  and  Williams,  under  a  title  derived  from 
the  grant  of  the  Michigan  University,  upon  the  ground  that  a 
trust  has  attached  to  those  tracts  in  favor  of  the  Piatt  and 
Port  Lawrence  Companies,  under  the  circumstances  which 
will  be  presently  stated.  These  circumstances  are,  that  the 
lands  given  in  exchange  to  the  Michigan  University,  for  tracts 
No.  1  and  No.  2,  under  the  negotiation  with  the  imiversity, 
were,  at  the  time,  the  property  of  the  Piatt  and  Port  Law- 
rence Companies,  as  ceatuia  que  trust  thereof;  that  the  facts 
were  at  the  time  well  known  to  Baum,  and  Oliver,  and 
Williams,  and  consequently  that  the  trust  by  operation  of 
law  attached  thereto  in  the  hands  of  those  parties.^  To  this 
conclusion  several  objections  have  been  taken  by  the  counsel 
for  the  appellants.  In  the  first  place,  that  no  such  trust 
attached  to  the  lauds  so  given  in  exchange  to  the  Michigan 
University,  at  the  time  of  the  transfer,  and  consequently  none 

^ClTBD.    Doe  v.  Eslava^  9  How.,  447. 
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to  tracts  No8. 1  and  2,  taken  in  the  exchange.  In  the  second 
place,  that  if  it  did,  as  Oliver  afterwards  re-purchased  the 
exchanged  lands  from  the  university,  and  Oliver  and  Williams 
under  him  now  hold  some  parts  thereof,  the  trust  is  rmAo-t 
revived,  and  has  re-attached  *to  these  lands,  and  thus  L 
has  displaced  any  supposed  trust  upon  tracts  No.  1  and  No.  2, 
at  least  j>ro  tanto.  In  the  next  place,  that  Oliver  and  Wil- 
liams are  purchasers  without  notice  of  the  trust,  or  of  any 
misapplication  of  the  trust  property  by  the  trustee. 

Before  proceeding  to  the  considerations  applicable  to  the 
first  and  third  points,  it  may  be  well  to  dispose  of  that  which 
grows  out  of  the  second  point,  as  it  involves  a  most  important 
principle  in  equity  jurisprudence.  It  is  a  clearly  established 
principle  in  that  jurisprudence,  that  whenever  the  trustee  has 
been  guilty  of  a  breach  of  the  trust,  and  has  transferred  the 
property,  by  sale  or  otherwise,  to  any  third  person,  the  cestui 
que  trust  has  a  full  right  to  follow  such  property  into  the  hands 
of  such  third  person,  unless  he  stands  in  the  predicament  of  a 
bona  fide  purchaser,  for  a  valuable  consideration,  without 
notice.  And  if  the  trustee  has  invested  the  trust  property, 
or  its  proceeds,  in  any  other  property  into  which  it  can  be 
distinctly  traced,  the  cestui  que  trust  has  his  election  either  to 
follow  the  same  into  the  new  investment,  or  to  hold  the  trus- 
tee personally  liable  for  the  breach  of  the  trust.  This  right 
or  option  of  the  cestui  que  trust  is  one  which  positively  and 
exclusively  belongs  to  him,  and  it  is  not  in  the  power  of  the 
trustee  to  deprive  him  of  it  by  any  subsequent  re-purchase  of 
the  trust  property,  although  in  the  latter  case  the  cestui  que 
trust  mav,  if  he  pleases,  avail  himself  of  his  own  right,  and 
take  back  and  hold  the  trust  property  upon  the  original  trust; 
but  he  is  not  compellable  so  to  do.  The  reason  is,  that  this 
would  enable  the  trustee  to  avail  himself  of  his  own  wrong ; 
and  if  he  had  made  a  profitable  investment  of  the  trust  fund, 
to  appropriate  the  profit  to  his  own  benefit,  and  by  a  re-pur- 
chase of  the  trust  fund  to  charge  the  loss  or  deterioration  in 
value,  if  any  such  there  had  been,  in  the  mean  time,  to  the 
account  of  the  cestui  que  trust — whereas  the  rule  in  equity  is, 
that  all  the  gain  made  by  the  trustee,  by  a  wrongful  appropria- 
tion of  the  trust  fund,  shall  go  to  the  cestui  que  trusty  and  all 
the  losses  shall  be  borne  by  the  trustee  himself.  The  option, 
in  such  case,  to  take  the  new  or  the  original  fund  is,  therefore, 
(as  has  been  already  suggested,)  exclusively  given  to  the 
cestui  que  trusty  and  is  given  to  him  for  the  wisest  purposes 
and  upon  the  soundest  public  policy.  It  is  to  aid  in  the  main- 
tenance of  right  and  in  the  suppression  of  meditated  wrong. 
Many  cases  on  this  subject  will  be  found  collected  in  the  ele< 
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meutary  writers.  (See  2  Sugden  on  Vendors,  chap.  14,  §  8, 
p.  148,  &c.,  9th  edit. ;  2  Story  Eq.  Jurisp.,  §  1258  to  §  1266, 
8d  edit. ;  Com.  Dig.  Chancery,  4  W.  25,  to  4  W.  28 ;)  and  the 
rule  will  be  found  fully  discussed  and  recognized  in  Ryall  v. 
RyalU  1  Atk.,  69 ;  Lane.  v.  Dightan^  Amb.,  409 ;  Lench  v.  Lench^ 
10  Ves.,  611 ;  and  Docker  v.  Somes^  2  Myl.  &  K.,  655 ;  in  many 
of  its  important  bearings.  Lord  EUenborough,  in  the  case  of 
Tat/lor  y.  Plumer^  8  Man.  &  S.,  562,  examined  and  confirmed 
the  doctrine  in  its  application  to  cases  at  law,  and  cited  and 
*4021  ^PP^^^®^  ^^^  decisions  in  equity;  so  that  it  is  plain 
J  upon  authority,  and  the  *same  would  be  equally  true 
upon  principle,  that  if  the  tracts  Nos.  1  and  2  were  purchased 
with  the  trust  fund  belonging  to  the  Piatt  and  Port  Lawrence 
Companies,  the  latter  are  at  mil  liberty  to  follow  the  same  into 
the  hands  of  any  persons  not  being  bona  fide  purchasers  for  a 
valuable  consideration  without  notice,  and  the  circumstance 
that  there  has  since  been  a  re-purchase  of  the  original  trust 
property  by  Oliver,  does  not  in  any  manner  affect,  or  control, 
or  vary,  the  right  or  option  of  the  ceatuis  que  trust.  The  case 
is  not  like  that  put  at  the  bar,  where  a  part  of  the  funds  of 
the  cestuii  que  trust  have  been  mixed  up  with  other  funds  ex- 
clusively belonging  to  the  trustee  in  the  new  purchase  or 
investment.  In  such  a  case  there  may  be  ground  to  hold 
the  trust  funds  in  charge  pro  tanto  therein.  Here,  the  whole 
consideration  of  the  purchase  was  a  fund  wholly  and  exclu- 
sively belonging  to  the  ceatuis  que  trust,  if  they  have  made  out 
any  title  at  all,  which  we  shall  nereafter  consider. 

Let  us  then  proceed  to  the  consideration  of  the  other  ques- 
tions above  stated.  And  the  first  is,  whether  at  the  time  of 
the  exchange  with  the  Michigan  University,  the  lands  given 
in  exchange  for  tracts  Nos.  1  and  2,  were,  in  the  hands  of  the 
party  or  parties  making  that  exchange,  affected  with  any  trust 
such  as  has  been  already  suggested?  And  this  leads  us  to  the 
consideration  of  the  antecedent  state  of  facts  between  the 
parties  to  this  record. 

We  have  seen  that  the  original  purchase  of  tracts  Nos.  1,  2, 
8,  and  4,  and  Nos.  86  and  87,  was  made  for  the  account  and 
benefit  of  the  Port  Lawrence  Company ;  and  the  object  of  the 
purchase  was  to  lay  out  a  town  thereon,  and  to  sell  the  lots  to 
purchasers.  Baum  was  appointed  a  trustee  and  agent  for  this 
purpose,  and  he  was  to  maKe  sale  of  the  lots  and  conduct  the 
other  affairs  of  the  agency.  With  the  consent  of  the  company, 
in  August,  1817,  he  employed  Oliver  as  a  sub-agent,  who 
received  Instructions  from  the  company  in  relation  to  the 
plan  of  the  town  (which  he  was  to  lay  out  in  conjunction 
with  Wm.  C.  Schenck)  and  the  sale  of  the  lots.  This  agency 
456 


JANUARY  TERM,   1845.  402 


OUrer  et  al.  v.  Piatt. 


of  Oliver,  under  Baum,  was  originally  (as  it  should  seem) 
limited  to  one  year,  but  it  was  certainly  continued,  if  not  for 
all,  at  least  for  some  purposes,  to  a  much  later  period.  In 
August,  1818,  Oliver  sold  one-half  of  his  interest  in  the  Port 
Lawrence  Company  to  Steele  and  Lytic,  and  in  March,  1819, 
he  sold  the  residue  to  the  defendant  Williams,  and  his  partner 
Embre.  And  these  facts  are  most  important  to  be  borne  in 
mind,  since  they  clearly  establish  that  Oliver,  as  an  original 
proprietor,  and  Williams,  as  a  derivative  proprietor,  under 
Oliver,  in  the  Port  Lawrence  Company,  had  fuU  and  complete 
notice  of  the  nature  and  objects  of  the  original  purchase  by 
that  company,  and  of  the  trust  and  agency  of  Baum  in  accom- 
plishing those  objects.  In  truth,  the  laying  out  of  a  towti  on 
those  tracts,  and  the  sale  of  the  lots,  seems  to  have  been  an 
enterprise  always  cherished  by  some  of  the  company  with  un- 
common solicitude  and  sanguine  expectations  of  profit. 

*In  consequence  of  the  reduction  of  the  price  of  the  rmAQo 
public  lands  by  Congress,  and  the  pressure  of  the  times,  ^ 
the  Port  Lawrence  Company  found  themselves  compelled,  in 
1821,  to  relinquish  a  part  of  their  tracts  to  the  government. 
For  this  purpose  they  assigned  all  the  four  tracts  to  Baum,  in 
September,  1821 ;  and  the  Piatt  Company  at  the  same  time 
assigned  to  Baum  their  five  quarter-sections ;  and  he,  through 
the  defendant,  Williams,  thereupon  relinquished  tracts  Nos.  1 
and  2,  to  the  United  States,  and  the  return  purchase  money 
was  applied  pro  tanto  to  complete  the  payments  due  on  the 
other  tracts,  (Nos.  8  and  4,  and  Nos.  86  and  87,)  and  the  resi- 
due was  applied  partly  to  pay  the  balance  due  on  the  five 
quarter-sections,  purchased  by  the  Piatt  Company,  and  partly 
to  pay  a  balance  due  on  other  lands  purchased  by  the  Baum 
Company. 

Pausing  here,  for  a  moment,  it  is  apparent  that  the  original 
trust  created  in  tracts  Nos.  1  and  2,  under  the  agency  and 
assignment  to  Baum,  for  the  benefit  of  the  Port  Lawrence 
Company,  was,  by  this  relinquishment  to  the  government, 
entirely  displaced  and  extinguished.  These  tracts  afterwards, 
in  the  summer  of  1828,  under  the  act  of  20th  of  May,  1826, 
were  selected  by  the  Secretary  of  the  Treasury  for  the  Michi- 
gan University,  and  certainly  came  into  the  possession  of  the 
latter  discharged  of  the  trust.  Still,  however,  it  is  obvious 
from  the  papers  in  the  cause,  that  in  the  intermediate  time 
between  the  relinquishment  of  these  tracts  <ind  the  ^pttnt 
thereof  to  the  university,  the  ori^nal  plan  of  establishing  a 
town  on  the  site,  remained  a  favonte  project  of  Baum  as  agent 
of  the  Port  Lawrence  Company,  and  he  made  strenuous  em)rt8 
by  applications  to  Congress,  and  to  the  General  Land-office,  to 
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re-acquire  the  title  thereof,  not  for  himself  alone,  but,  as  hi^ 
applications  and  letters  show,  on  behalf  of  himself  and  his 
associates.  He  constantly  held  himself  out  as  acting  for  the 
benefit  of  the  concern ;  and  there  is  every  reason  to  suppose, 
that  some,  if  not  all,  of  his  associates  were  lulled  into  secur- 
ity, and  contemplated,  if  he  should  be  successful,  to  resume 
the  original  plan.  This  may  serve  in  some  measure  to  explain 
their  inactivity,  and  to  show  that  they  continued  to  place 
unlimited  confidence  in  Baum,  that  all  his  proceedings  would 
be  for  their  benefit,  and  not  for  his  own  sole  advantage.  Baum 
petitioned  Congress  on  the  subject  as  early  as  January,  1822, 
and  in  his  letter  to  Mr.  Brown,  (a  senator  in  Congress,)  of  the 
25th  of  December,  1822,  enclosing  a  duplicate  of  his  petition, 
he  saj'^s :  "  Enclosed  is  the  petition  signed  by  myself  only, 
still  others  have  an  interest  in  it ; ''  and  he  names  in  the  letter, 
and  its  postscript,  Williams,  Piatt,  and  others.  In  another 
letter  to  the  same  senator,  dated  the  6th  of  February,  1828, 
he  says:  ^^The  tracts  purchased  by  myself  and  associates 
in  that  quarter ;  those  retained  and  relinquished  can  be  as- 
certained in  the  Land-ofiice."  In  another  letter  addressed 
to  the  commissioner   of  the  General   Land-ofiBce,  as  late  as 

*4041  ^^®  ^''^^^  ^^  July?  1827,  he  says:  "In  consequence  of 
-J  the  President's  proclamation,  announcing  *the  sales  of 
lands,  I  attended,  at  Delaware,  on  the  9th  instant,  but  was 
much  disappointed  to  find  there  instructions  of  the  General 
Land-office,  to  withhold  from  sale  all  lands  situate  north  of  the 
line  which  divided  the  state  of  Ohio  and  the  Michigan  Terri- 
tory, for  I  went  there  for  the  express  purpose  of  re-purchas- 
ing tracts  Nos.  1  and  2,  in  the  Maumee  reservation,  which  I 
formerly  owned  and  which  I  have  relinquished."  He  adds: 
"  These  lands,  though  bought  in  sundry  persons'  names,  were 
afterwards  transferred  to  me  as  agent  for  the  purpose  of 
managing  and  conveying  them  in  case  of  sales."  In  the 
same  letter  he  protests  against  the  trustees  of  the  Michigan 
University  having  a  grant  of  these  tracts,  as  they  have  no 
claim  to  the  same,  ana  that  he  has  a  strong  claim  upon  the 
government. 

To  repel  the  inferences  deducible  from  these  facts,  it  is  said, 
that  the  testimony  of  Cameal  establishes  that  Piatt  attended 
that  very  sale  at  Delaware  for  the  purpose  of  buying  these 
tracts,  not  for  the  Port  Lawrence  Company,  but  fer  another 
company  consisting  of  Colston,  Cameal,  and  himself;  and 
that  Baum  also  attended  on  his  own  account,  and  not  for  the 
Port  Lawrence  Company.  Of  transactions  of  this  nature, 
after  such  a  lapse  of  time,  it  is  perhaps  not  easy  to  ascertain 
all  tlie  facts  which  then  regulated  the  conduct  of  the  parties, 
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when  they  depend  upon  the  frail  recollections  of  witnesses. 
It  is  qtiite  possible  that  the  circumstances  might  have  been 
explained,  and  nothing  have  been  intended  by  either  party 
really  injurious  to  the  interests  of  the  Port  Lawrence  Com- 
pany. But  as  no  sale  took  place  of  these  tracts  upon  that 
occasion,  the  only  effect  which  can  be  properly  attributed  to 
the  testimony,  admitting  it  in  its  fullest  latitude,  is,  that  it 
weakens  our  confidence  in  Piatt's  own  conduct,  and  diminishes 
the  force  of  the  inference  as  to  Baum's  then  acting  as  an 
agent  for  the  Port  Lawrence  Company.  But  the  written 
statements  of  Baum  in  the  letters  above  cited  are  evidence  of 
his  intentions  and  acts,  of  a  far  higher  character,  which  the 
lapse  of  time  has  not  obscured  or  varied,  and  those  letters 
are,  as  to  himself,  most  conclusive  to  show,  that  he  did  not 
deem  himself  as  acting  for  his  own  interest  alone,  but  for  that 
of  his  associates  also,  in  his  whole  proceedings  to  re-acquire 
those  tracts. 

As  soon  as  the  Michigan  Universitv  had  obtained  a  title  to 
tracts  Nos.  1  and  2,  (in  the  summer  of  1828,)  Oliver,  avowedly 
on  behalf  of  Baum,  made  an  application  to  the  trustees  of 
that  university  for  an  exchange  of  those  tracts  for  other  tracts 
in  the  vicinity.  These  negotiations  were  begun  as  early  as 
the  12th  of  August,  1828,  and  various  propositions  were  made 
and  negotiations  were  had  by  the  trustees  and  Oliver,  as 
agent  of  Baum,  between  that  time  and  the  4th  of  January, 
1881,  when  the  consent  of  Congress  having  been  obtained  for  the 
exchange,  by  an  act  approved  on  the  18th  of  January,  1880, 
the  university  a^*eed  to  make  the  exchange:  and  accord- 
ingly, by  their  deed,  dated  the  7th  day  of  February,  1808, 
did  *convey  their  right  and  title  to  tracts  Nos.  1  and  i-^^ac 
2  to  Oliver  in  fee-simple,  in  consideration  of  receiving  *- 
a  deed  from  Oliver  of  certain  tracts,  containing  seven  hun- 
dred and  sixty-seven  and  a  half  acres,  viz.:  the  whole  of 
tracts  Nos.  8  and  4,  the  south-west  quarter  of  section  2, 
and  the  west  half  of  section  8;  the  tracts  being  part  of 
the    purchase    of    the    Port    Lawrence   Company,  and  the 

Juarter  and  half  sections  being  part  of  the  purchase  of  the 
iatt  Company,  in  1817.  We  thus  trace  the  trust  property 
home  to  the  Michigan  University,  as  obtained  by  a  convey- 
ance from  and  under  Baum  and  Oliver  in  pursuance  of  a 
negotiation,  avowedly  made  by  Oliver  on  behalf  and  as  agent 
of  Baum,  as  the  sole  consideration  of  the  grant  of  Nos.  1  and 
2  to  Oliver  by  the  university. 

And  this  conducts  us  to  the  consideration  of  that  which  is 
the  main  hinge  on  which  the  present  case  turns;  that  is, 
whether  the  tracts^  so  conveyed  by  Oliver  to  the  university, 
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were  at  the  time  affected  with  the  trust  in  flEiyor  of  the  Piatt 
and  Port  Lawrence  Companies,  with  which  they  were  origin- 
ally chargeable  in  the  hands  of  Baum.  Tms  necessarily 
involves  a  review  of  the  title  of  Oliver  to  the  tracts  (the 
three  quarter-sections)  belonging  to  the  Piatt  Company  under 
the  attachment  proceedings  in  Michigan,  and  also  of  nis  title 
under  the  mortgage  of  tracts  Nos.  3  and  4,  and  Nos.  86  and 
87,  belonging  to  the  Port  Lawrence  Company,  and  the  fore- 
closure thereof,— in  connection  with  the  subsequent  acts  of 
Baum  and  Oliver  in  the  premises.  Unless  the  title  thus 
derived  is  beyond  all  legal  exception  (amni  exceptiane  major) 
as  an  adverse  and  unimpeachable  title,  it  is  plain,  that  the 
original  trust  attached  at  the  time  of  the  exchange  to  the 
tracts  so  conveyed,  and  consequently  (as  has  been  already 
suggested)  it  was,  at  the  option  of  the  cestuis  que  trust,  trans- 
fer]U)le  and  transferred  to  tracts  Nos.  1  and  2.  For  it  is  in 
our  judgment  beyond  all  question,  that  Oliver  at  the  time  of 
the  exchange  had  full  notice  of  the  trust  and  title  originally 
invested  in  Baum,  and  that  his  acts  in  making  the  exchange 
are  to  be  deemed  the  acts  of  Baum,  and  affected  by  the  same 
considerations  as  if  personally  transacted  by  Baum  himself^ 
and  were  designed  by  mutual  consent  to  promote  the  contem- 
plated objects  and  interests  of  both. 

And,  first,  let  us  review  the  procedings  under  the  attach- 
ment. In  September,  1822,  Baum  gave  a  certificate  to  Oliver, 
stating  that  a  debt  of  $218.02  was  due  to  him  from  the  Port 
Lawrence  Company  for  money  refunded  to  purchasers  of  lots 
at  the  request  of  the  company,  ^^  it  being  the  amount  due  on 
the  shares  originally  owned  by  John  H.  Piatt,  Robert  Piatt, 
G.  A.  Worth,  and  Wm.  M.  Worthington."  These  persons  con- 
stituted the  Piatt  Company ;  and  consequently  the  claim  thus 
asserted  was  a  sub-division  of  a  debt  confessedly  due  from  the 
Port  Lawrence  Company,  in  which  the  Piatt  Company  had  a 
moiety  of  the  interest  only.  Whether  Baum  had,  in  virtue 
of  his  general  agency,  the  right  to  give  such  a  certificate,  thus 
*4061  B^^^^^S  ^  joint  debt,  so  as  to  be  binding  upon  the  Piatt 
J  Company,  *alone,  without  their  consent,  and  whether 
this  certificate  was  bona  fide  given  under  justifiable  circum- 
stances, it  is  unnecessary  to  consider,  although  the  transaction 
is  certainly  open  to  some  observation  in  point  of  authority  as 
well  as  proprieW  in  the  then  unliquidated  concerns  of  the 
Port  Lawrence  Company.  Assuminfi;,  however,  the  transaction 
to  have  been  perfectly  correct  and  binding  in  all  respects,  let 
us  examine  the  subsequent  proceedings  consequent  thereon. 
Upon  this  certificate  Oliver,  in  October,  1823,  instituted  a 
■nit  by  attachment  in  Monroe  county,  in  the  territoiy  of 
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Bfichigan,  against  Bauin,  Robert  Piatt,  G.  A.  Worth,  and 
William  Worthington,  (John  H.  Piatt  being  then  deceased,) 
alleging  them  to  be  joint  partnera  and  survivors,  and  all  resid- 
ing out  of  the  territory — ^upon  which  four  of  the  quarter- 
sections  of  land  owned  by  the  Piatt  Company  in  that  county 
were  attached.  At  the  October  term,  i82o,  of  the  same 
court,  judgment  was  obtained  by  default  against  all  the 
defendants,  no  appearance  having  been  entered  for  them;  and 
upon  the  execution  issuing  thereon,  three  of  the  four  sections 
(those  which  were  afterwards  conveyed  to  the  Michigan  Uni- 
versity) were  sold,  and  bid  off  by  an  agent  of  Oliver,  and 
were  afterwards  conveyed  by  him  to  Oliver.  Of  this  suit 
there  is  no  pretence  to  sav,  that  any  of  the  defendants,  except 
Baum,  had  any  notice,  if  indeed  he  had  any,  although  some 
of  them  resided  in  the  same  state  where  Oliver  resided,  and 
one  of  them  in  a  neighboring  state,  at  no  great  distance,  who 
was  known  to  be  a  man  of  large  property.  The  other  mem- 
bers of  the  Port  Lawrence  Company  were  not  made  parties  to 
the  suit.  It  was  brought  in  a  distant  territory,  almost  then  a 
wilderness,  more  than  two  hundred  miles  from  the  residence  of 
the  defendants ;  and  if  it  had  been  the  design  of  Oliver  to 
procure  a  judgment  arainst  the  parties,  without  any  notice  to 
them,  which  should  be  obligatory  upon  them,  and  to  give 
Oliver  a  good  title  to  the  lands  at  a  comparatively  trivial 
price,  better  means  could  scarcely  have  been  devised  to  accom- 
plish the  purpose.  For  the  institution  and  consummation  of 
this  suit  behind  the  backs  and  without  the  knowledge  of  the 
parties  in  interest,  no  better  excuse  can  now  be  found  than 
that  Oliver  did  not  choose  te  institute  a  suit  against  them  at 
home,  as  it  might  give  them  offence  and  break  up  some  foimer 
ties  of  acquaintance.  How  far  such  an  excuse  is  admissible  we 
do  not  stop  to  inquire.  It  rather  tends  to  cast  a  shade  upon 
the  transaction  than  to  vindicate  it.  But  what  was  the  title 
thus  acquired,  supposing  all  the  proceedings  to  be  bona  fide  f  It 
was  a  mere  nakea  title  in  equity  to  the  tracts,  the  title  to 
which  still  remained  in  the  United  States ;  and  the  legal  title 
could  not  be  consummated,  unless  the  certificates  of  the  pur- 
chase and  payments  for  the  tracts  were  first  surrendered  to 
the  United  States.  Those  certificates  were  then  in  the  hands 
of  Baum,  as  trustee  of  the  Piatt  Company ;  and  he  had  ud 
right  under  the  circumstances  to  assign  or  surrender  those  cer* 
lificates  to  Oliver  to  enable  him  to  make  his  title  available  at 
'aw,  without  the  express  consent  *of  the  Piatt  Com-  r#4A«T 
pany.  If  he  had  refused,  Oliver  could  not  havd  ob-  ^ 
tained  them,  unless  upon  a  bill  in  equity  to  which  all  the 
I  roprietors  should  be  made  parties,  and  in  which  they  would 
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have  been  at  full  liberty  to  examine  into  the  validity  and 
merits  of  the  original  claim  of  Oliver,  on  which  his  attach- 
ment was  founded,  and  also  into  the  regularity  and  bona  fides 
of  the  transactions  in  and  under  the  suit.  Yet  Baum,  in 
December,  1828,  assigned  and  surrendered  up  these  certificates 
to  Oliver,  and  thus  enabled  him  to  consummate  his  title  and 
reduce  it  to  a  legal  title,  by  obtaining  a  patent,  without  any 
such  consent ;  and  in  so  doing  he  was  guilty  of  a  manifest 
breach  of  trust,  of  which  Oliver  cannot  now  be  permitted  to 
pretend  ignorance.  It  is  also  a  fact  of  no  small  significance, 
that  the  surrender  of  these  certificates  was  contemporaneous 
with  the  surrender  to  Oliver  of  the  certificates  of  tracts  Nos, 
8  and  4 ;  and  subsequently,  in  December,  1829,  a  like  surren- 
der of  Nos.  86  and  87,  belonging  to  the  Port  Lawrence  Com- 
pany, under  the  foreclosure  of  the  mortgage,  which  we  shall 
have  occasion  to  review ;  and  that  all  tMs  was  done  pending 
the  negotiations  with  the  Michigan  Univei'sity  by  Oliver  on 
behalf  of  Baum  for  the  exchange. 

This  view  of  the  matter  releases  us  from  no  small  doubt 
and  difficulty  in  relation  to  an  argument  pressed  at  the  bar 
with  great  earnestness ;  and  that  is,  whether  such  an  equity 
was  attachable  and  vendible  under  the  attachment  law  of 
Michigan.  There  is  great  difficulty  in  maintaining  the  affirm- 
ative, for  the  reasons  stated  in  the  opinion  of  the  learned 
judge  in  the  court  below ;  and  especially  if,  as  has  been  sug- 
gested, the  act  is  but  a  transcript  of  an  act  of  New  Jersey, 
and  the  courts  of  that  state  have,  as  has  been  asserted  at  the 
bar,  held  no  such  equity  attachable. 

Then,  as  to  the  mortgage  and  the  proceedings  under  it. 
The  mortgage  was  given  upon  tracts  Nos.  3  and  4,  and 
Nos.  86  and  87,  by  Baum  to  Oliver,  in  August,  1828,  upon  an 
account  then  adjusted  between  him  and  Oliver  against  the 
Port  Lawrence  Company  (and  which  does  not  appear  ever  to 
have  been  examined  or  sanctioned  by  the  company  itself)  for 
a  balance  of  $1,885.47,  then  supposed  to  be  due  to  him  for 
money  paid  and  services  rendered  by  him  as  agent  of  the  com- 
pany. In  October,  1825,  a  bill  was  filed  in  the  Supreme 
Court  of  Michigan  (within  which  these  tracts  were  situate) 
to  foreclose  the  mortgage;  and  such  proceedings  were  had 
upon  this  suit,  that,  in  September,  1828,  the  tracte  were  sold, 
and  at  the  sale  bought  by  Oliver  for  the  sum  of  $618.56,  and 
a  deed  of  conveyance  thereof  was  accordingly  made  to  him. 
To  this  suit  Baum  alone  was  made  a  party ;  none  of  the  other 
proprietors  of  the  Port  Lawrence  Company  being  made  parties, 
although  Oliver  knew  perfectly  well  who  they  were,  and  that 
Baum  was  merely  their  trustee,  and  that  they  were  the  eesUUs 
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me  trustj  possessing  the  beneficial  interest  in  the  premises, 
tinder  such  circumstances,  to  allow  the  foreclosure  to  stand, 
so  as  to  conclude  the  rights  of  the  cestuis  que  trusty  r*40ft 
would  be  a  violation  of  *all  the  doctrines  of  courts  of  ^ 
equity  upon  this  subject.  The  decree  must  be  treated,  as  to 
them,  as  wholly  inoperative  and  void. 

But  there  is  another  view  of  the  matter,  which  is  conclu- 
sive. The  mortgage  was  of  a  mere  equity,  the' legal  title 
being  still  outstanmn^  in  the  United  States ;  and  supposing 
that  this  equity  could  have  been  foreclosed  in  such  a  suit, 
(which,  considering  the  defect  of  the  real  parties  in  interest, 
it  clearly  could  not,)  still  it  was  a  naked  equity,  which  could 
be  made  available  to  obtain  a  legal  title  from  the  United 
States,  only  by  an  assignment  and  surrender  of  the  certificates 
of  the  purchase  and  payments,  then  held  by  Baum  for  the  ben- 
efit and  use  of  the  Port  Lawrence  Company.  And  here,  again, 
the  same  considerations  apply,  which  have  been  already  sug- 
gested. Oliver  could  not  obtain  an  assignment  and  sun*endei 
of  those  certificates,  except  by  a  bill  in  equity  against  Baum 
to  which  the  other  proprietors  in  the  Port  Lawrence  Com- 
pany must  have  been  made  parties,  as  they  were  necessary 
parties ;  and  thus  the  whole  merit  of  the  mortgage  and  fore- 
closure must  have  been  brought  directly  before  the  court  for 
adjudication.  Yet  Baum,  without  any  consultation  with  or 
assent  of  those  proprietors,  assigned  and  surrendered  the 
certificates  of  those  tracts  also  to  Oliver,  and  thus  enabled  him 
to  obtain  a  patent  therefor  from  the  United  States,  in  subver- 
sion of  their  rights  and  his  duty.  This  was  a  gross  breach  of 
trust,  and  was  done  (let  it  be  repeated)  in  December,  1828 
and  1829,  pending  the  negotiations  with  the  Michigan  Univer- 
sity, obviously  lor  the  purpose  of  enabling  Oliver  in  his, 
Baum's,  name,  and  on  his  behalf,  to  consummate  the  exchange. 
And,  finally,  when  the  negotiation  was  consummated  by 
means  of  these  very  certificates,  Oliver,  with  the  consent  of 
Baum,  was  enabled  to  obtain  a  patent  therefor,  on  the  4th  of 
March,  1881. 

Very  soon  after  the  patent  was  so  obtained,  viz.,  on  the 
16th  of  May,  1881,  we  find  that  Baum,  Oliver,  and  Williams, 
entered  into  a  written  agreement,  by  which  Oliver  purported 
to  sell,  in  fee-simple,  to  %aum  and  Williams,  each  one-third 
part  of  the  tracts  Nos.  1  and  2,  and  Nos.  86  and  87,  with  the 
exception  of  sixty  acres  out  of  No.  86 ;  and  they  were  to 
receive  a  quit-claim  deed  therefor  from  him  accordingly,  for 
the  sum  of  $1,555  for  each  third  part.  The  parties  farther 
agreed  to  lay  out  a  town  upon  the  old  site,  with  some  change 
01  the  plan,  and  to  bring  the  lots  into  the  market  for  sale ; 
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and  they  were  to  contribute  to  the  charges  and  expenses 
according  to  their  respective  interests.  After  the  death  of 
Baum,  Oliyer  purchased  his  sharp  of  the  tracts  from  his  heirs ; 
and  by  certain  deeds  of  quit-claim,  executed  in  December, 
1882,  in  May,  1884,  and  in  November,  1884,  Oliver  conveyed 
one-half  of  the  premises  to  Williams. 

Now,  looking  at  these  transactions  together,  it  seems 
almost  impossible  to  escape  from  the  conclusion,  that  Baum 
and  Oliver  had  a  mutual  interest  in  the  negotiation  with  the 
Michigan  University ;  that  it  was  not  only  carried  on  in  the 
*4091  ^^™^  ^^  Baum,  and  apparently  for  his  account,  but  that 
J  Oliver  acted  as  his  agent  throughout ;  that  the  *deed 
from  the  university  was  made  directly  to  Oliver,  with  the 
consent  of  Baum ;  that  the  assignment  and  surrender  of  all 
the  certificates  by  Baum  to  Oliver,  was  for  the  express  pur- 
pose of  enabling  Oliver  to  complete  the  bar^in  with  the 
university ;  and  that  the  agreement  between  Baum,  Oliver, 
and  Williams,  which  followed  almost  immediately  upon  the 
grant  of  the  patent,  was  made  in  pursuance  of  a  prior  undei"- 
standing  between  all  the  parties,  and  was  but  a  consummation 
of  the  objects  oririnally  contemplated  by  Baum  and  Oliver, 
from  the  period  of  their  first  negotiation  with  tHe  university 
down  to  the  time  of  the'  execution  of  that  agreement.  And 
all  this  was  done  by  Baum  and  Oliver,  without  the  knowledge, 
or  consent,  or  approbation,  of  the  Piatt  and  Port  Lawrence 
Companies,  and  was  never  sanctioned  by  them.  Under  such 
circumstances,  what  is  the  true  duty  of  a  court  of  equity? 
It  is,  to  hold  the  parties  engaged  in  these  transactions,  with 
full  notice  of  the  title  and  the  trust  in  Baum,  bound  by  that 
trust,  and  to  enforce  that  trust  against  the  tracts  Nos.  1  and  2, 
so  far  as  they  remain  in  their  hands  unaffected  by  the  rights  of 
purchasers  under  them,  bona  fide  for  a  valuable  consideration, 
without  notice.  In  our  judgment,  no  reasoning  can  make  the 
proposition  more  clear  than  a  simple  recital  of  the  facts,  and 
the  statement  of  the  general  doctrine  of  equity  jurisprudence 
that  the  cestuis  que  trust  have  an  option  to  follow  their  prop- 
erty, or  its  proceeds,  into  any  other  property  into  which  it  has 
been  converted  by  a  breach  of  the  trust,  subject  only  to  the 
rights  of  such  purchasers  as  have  been  just  referred  to.  In- 
deed, the  question,  as  against  Baum  and  Oliver,  seems  abso- 
lutely closed  by  the  state  of  the  evidence ;  and  their  intimate 
knowledge  of  the  whole  concern  requires  neither  illustration 
nor  commentary. 

Let  us,  then,  proceed  to  the  consideration  of  the  case  as  to 
Williams.  It  is  said  that  he  stands  in  the  predicament  of  a 
bona  fide  purchaser  {or  a  valuable  consideration,  without 
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notice ;  and  if  he  does,  he  is  certainly  entitled  to  protection. 
Williams,  in  his  answer,  asserts  himself  to  be  such  a  pur- 
chaser, but  it  ia  difficult  to   maintain  that  averment  in   its 
just  legal  sense,  looking  to  all  the  circumstances  of  the  case. 
In  1819,  he  became  a  purchaser  of  one-half  of  the  interest  of 
Oliver  in  the  Port  Lawrence  Company,  and,  as  such,  he  could 
not  fail  to  know  that  tracts  Nos.  1  and  2,  8  and  4,  and  Nos.  86 
and  87,  belonged  to  that  company;  and  he  has  never  ceased  to 
be  a  member  of  that  company.     In  1821,  he  was  employed  by 
Baum,  the  acknowledged  trustee  and  agent  of  the  company, 
to  surrender  tracts  Nos.  1  and  2  to  the  government  of  the 
United  States;  and  through  him  the  relinquishment  took 
place.    He  says  that  he  did  not  know  of  the  negotiation  be- 
tween Oliver  and  the  university,  for  an  exchange  of  the  lands, 
until  after  its  consummation,  and  never  heard  of  the  details  of 
said  negotiations,  nor  what  lands  were  given  in   exchange, 
except  parts  of  tracts  Nos.  8  and  4.    Now,  these  very  tracts 
belonged  to  the  Port  Lawrence  Company,  so  that  he  was  r^^^  r. 
necessarily  *put  upon  the  inquiry  by  what  means  Baum  ^ 
had  parted  with  them,  and  Oliver  had  become  possessed  of 
them.    Besides,  in  his  negotiation  and  surrender  of  tracts  Nos. 
1  and  2  to  the  government,  and  the  apportionment  of  the 
funds  arising  from  the  relinquished  lands,  first  to  the  remain- 
ing lands  of  the  Port  Lawrence  Company,  and  then  to  the 
lands  respectively  purchased  by  the  Piatt  and  Baum  Compa- 
nies, he  necessarily  became  acquainted  with  the  relative  inter- 
ests of  all  these  companies  therein.    The  origin  and  title  of 
the  Michigan  University  to  the  tracts  Nos.  1  and  2,  and  the 
exchange  thereof  vrith  Oliver,  were  matters  of  public  noto- 
riety, and  proclaimed  in  the  acts  of  Congress  under  which  the 
exchange  was  made.     The  deed  from  the  university  to  Oliver 
recited  the  material  facts  respecting  the  lands  given  in  ex- 
change, and  referred  to  the  records  of  the  antecedent  negotia- 
tions ;  and  the  patent  itself,  from  the  government,  of  tracts 
Nos.  1  and  2,  referred  to  the  deed  of  Oliver  to  the  university, 
of  the  lands  given  in  exchange ;  so  that  it  is  most  manifest 
that  Williams,  as  a  proprietor  in  the  Port  Lawrence  Company, 
and  as  agent  thereof  in  the  relinquishment  above  referred  to, 
and  as  a  purchaser  under  Oliver,  not  only  had  the  most  ample 
means  of  knowing  the  nature  and  character  and  extent  of  the 
title  of  Oliver  to  the  lands  under  consideration,  but  he  was 
positively  put  upon  inquiry  in  relation  to  the  whole  matter. 
If,  under  such  circumstances,  he  chose  to  remain  in  indolent 
ignorance  or  indifference  to  the  title,  it  was  a  voluntary  igno- 
rance and  indifference,  which  ought  not  to  be  permittea  to 
avail  him  against  the  rights  of  the  cestuis  qae  trust.     If  we  add 
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to  this  the  fact  that  within  two  months  after  the  patent  was 
obtained  by  Oliver,  he  and  Baum  united  in  an  agreement  with 
Oliver,  by  which  each  was  to  take  a  third  part  in  the  tracts 
Nos.  1  and  2,  and  Nos.  86  and  87,  (these  tracts  never  having 
been  relinquished  by  the  Port  Lawrence  Company  to  the  gov- 
ernment,) to  be  laid  out  as  a  town,  and  the  lots  sold  on  joint 
account,  it  would  seem  almost  incredible  that  he  should  not 
have  made  some  inquiries  on  the  subject.  And  the  only  rea- 
sonable conclusion  seems  to  be,  that  he  was  in  as  full  posses* 
sion  of  all  the  facts  as  were  his  partners  Oliver  and  jSaum. 
Another  significant  circumstance  is,  that  this  very  agreement 
contained  a  stipulation  that  Oliver  should  give  a  quit-claim 
deed  only  for  the  tracts ;  and  the  subsequent  deeds  given  by 
Oliver  to  him  accordingly  were  drawn  up  without  any  cove- 
nants of  warranty,  except  against  persons  claiming  under  Oli- 
ver, or  his  heirs  and  assigns.  In  legal  effect,  therefore,  they 
did  convey  no  more  than  Oliver's  right,  title,  and  interest,  in 
the  property ;  and  under  such  circumstances,  it  is  difficult  to 
conceive  how  he  can  claim  protection  as  a  bona  fide  purchaser, 
for  a  valuable  consideration,  without  notice,  against  any  title 
paramount  to  that  of  Oliver,  which  attached  itself  as  an  unex- 
tinguished trust  to  the  tracts. 

And  here,  in  our  judgment,  the  merits  of  the  case  would 
*41 1 1  ^^^™  ^^  ^^  brought  to  a  close.  But  certain  objections 
J  have  been  made  to  *the  right  of  the  plaintiff  to  main- 
tain the  bill  upon  other  collateral  grounds.  In  the  court  below 
an  objection  was  taken,  by  way  of  plea,  that  the  original  agree- 
ment of  the  Piatt  and  Baum  companies,  in  regard  to  the  pur- 
chases of  these  tracts  at  the  public  sale  in  1817,  was  an  illegal 
combination  in  fraud  of  the  rights  of  the  United  States,  and 
therefore  it  makes  the  whole  purchase  an  utter  nullity.  This 
objection  was  fully  answered  in  the  opinion  of  the  Circuit 
Court,  in  which,  on  this  point,  we  fully  concur.  It  has  been 
abandoned  by  the  learned  counsel  here ;  and,  indeed,  in  our 
opinion,  properly  abandoned,  as  unmaintainable  in  point  of 
fact  as  well  as  law. 

Another  objection  is  to  the  lapse  of  time.  The  mere  lapse  of 
time  constitutes  of  itself  no  bar  to  the  enforcement  of  a  sub- 
sisting trust ;  and  time  begins  to  run  against  a  trust  only  from 
the  time  when  it  is  openly  disavowed  by  the  trustee,  who 
insists  upon  an  adverse  right  and  interest,  which  is  fully  and 
unequivocally  made  known  to  the  cestui  que  trust.  Now, 
until  1831,  no  final  overt  act  was  done  by  Baum  in  violation 
of  his  duty  as  trustee ;  and  the  first  and  great  breach  of  that 
duty,  on  his  part,  was  the  surrender  of  the  certificates  of  the 
tracts  to  Oliver  at  different  periods  between  1828  and  1881, 
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At  what  particular  period  the  subsequent  acts  of  Baum,  Oli- 
ver, and  Williams,  hecame  first  known  to  the  plaintiff  and  the 
other  proprietors  of  the  Piatt  and  Port  Lawrence  companies 
having  the  same  interest,  does  not  distinctly  appear;  but  the 
facts  could  not  have  been  fally  known  or  understood  until 
within  a  few  years  before  the  filing  of  the  bill,  and  at  most 
probably  not  exceeding  eight  or  ten.  That  period,  upon  ad- 
mitted principles,  is  far  too  short  to  interpose  any  positive  bar 
to  relief  in  equity.  There  may  have  been  aii  unjustifiable 
delay,  and  gross  inattention  on  the  part  of  some  of  the  pro- 
prietors. But  as  against  persons  perfectly  conusant  of  the 
trust  it  can  famish  no  ground  for  any  denial  of  the  relief 
which  the  case  otherwise  requires. 

Another  objection  ur^ed  at  the  argument  is,  that  the  bill  is 
multifarious  in  uniting  the  trust  property  owned  by  the  Piatt 
Company  and  the  Port  Lawrence  Company  in  one  bill,  as  the 
interests  of  each  are  separate  and  distinct  in  the  tracts  con- 
veyed by  Oliver  to  the  Michigan  Uni^^ersity.  We  are  of 
opmion  that  the  bill  is  in  no  just  sense  multifarious.  It  is 
true  that  it  embraces  the  claims  of  both  the  companies ;  but 
their  interests  are  so  mixed  up  in  all  these  transactions,  that 
entire  justice  could  scarcely  be  done,  at  least  not  conveniently 
done,  without  a  union  of  the  proprietors  of  both  companies ; 
and  if  they  had  not  been  joined,  the  bill  would  have  been 
open  to  the  opposite  objection  that  all  the  proper  parties 
were  not  before  the  cou^>,  so  as  to  enable  it  to  maids  a  final 
and  conclusive  decree  touching  all  their  interests,  several  as 
well  as  joint.  It  was  well  observed  by  Lord  Cottenham  in 
Campbell  v.  Maekay^  1  Myl.  &  C,  608,  and  the  same  doctrine 
was  affirmed  in  this  court  in  Q-aineB  and  wife  v.  Relf  p«^^  o 
ani  Chew,  2  How.,  619,  642,  that  it  is  ♦impracticable  to  ^  ^^^ 
lay  down  any  rule,  as  to  what  constitutes  multifariousness,  as 
an  abstract  proposition ;  that  each  case  must  depend  upon  its 
own  circumstances ;  and  much  must  necessarily  be  left,  where 
the  authorities  leave  it,  to  the  sound  discretion  of  the  court  (a) 
But,  if  the  objection  were  tenable,  (as  we  are  of  opinion  it  is 
not,)  it  would  be  quite  too  late  to  insist  upon  it.  The  objec- 
tion of  multifariousness  cannot,  as  a  matter  of  right,  be  taken 
by  the  parties,  except  by  demurrer,  or  plea  or  answer ;  and  ii 
not  so  taken,  it  is  deemed  to  be  waived.  It  cannot  be  insisted 
upon  by  the  parties  even  at  the  hearing  in  the  court  below, 
although  it  mav  at  any  time  be  taken  by  the  court  »ua  spante, 
wherever  it  is  aeemed  by  the  court  to  be  necessary  or  proper 

(a)  See  also  Story  Bo.  PL  jK  680-640,  and  the  authorities  there  cited.    At- 
Umtey-OeMTol  v,  Qraaock^  8  MyL  dk  C.  86. 
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to  assist  it  in  the  due  administration  of  justice.  And  at  so 
late  a  period  as  the  hearing,  so  reluctant  is  the  court  to  coun- 
tenance the  objection,  that,  if  it  can  get  on  in  the  cause  to 
a  final  decree  without  serious  embarrassment,  it  will  do  so, 
disregarding  the  fault  or  error,  when  it  has  been  acquiesced  in 
by  the  parties  up  to  that  time.  A  fortiori  an  appellate  court 
would  scarcely  entertain  the  objection,  if  it  was  not  forced 
upon  it  by  a  moral  necessity.^  There  is  no  pretence  to  say, 
that  such  is  the  predicament  of  the  present  cause  in  this  court. 

Another  objection  taken  at  the  argument  is,  that.  Baum's 
heirs  cannot  insist  upon  any  title  to  the  property  in  question, 
because  they  are  bound  by  the  warranty  of  their  ancestor  in 
the  conveyance  thereof  to  Oliver.  But  this  objection  has  no 
foundation  whatsoever  in  law,  whether  the  warranty  be  lineal 
or  collateral;  for  the  heirs  here  do  not  claim  any  title  to 
the  property  bv  descent,  but  simply  by  purchase;  and  it  is 
only  to  cases  of  descent  that  the  doctrine  of  warrantv  applies. 
For  ibis  it  is  sufficient  to  cite  Litt.  sect.  785 ;  Co.  Litt.  865 ; 
Com.  Dig.  Ghiaranty^  I,  2,  and  Bac.  Abridgement,  Warranty^ 
G,  H,  I,  L.  The  fact,  therefora,  that  assete  descended  upon 
Mary  P.  Ewing,  one  of  the  children  and  heirs  of  Baum,  can 
have  no  influence  upon  the  right  of  her  husband  or  herself  to 
enter  the  land  in  controversy  by  purchase,  however  it  might 
repel  their  right  to  take  it  by  descent. 

Another  objection  suggested  at  the  argument  was  the  diffi- 
culty of  apportioning  the  respective  interests  of  the  cegtms  que 
trmt,  in  the  tracts  I^s.  1  and  2.  But  this  difficulty  has  been 
overcome ;  and  it  constitutes  no  matter  of  difference  between 
the  Piatt  and  the  Port  Lawrence  Companies,  so  far  as  their 
own  interests  are  concerned,  as  distinguished  from  that  of 
Oliver  and  Williams. 

As  to  the  report  of  the  master  and  the  exceptions  thereto  in 
the  court  below,  although  those  exceptions  were  not  formally 
overruled  or  allowed ;  yet  it  is  plain  that  in  the  final  decree 
*4181  ^^^  were  all  disposed  of,  some  being  allowed  and 
-J  others  disallowed;  and  no  argument  *has  been  ad 
dressed  to  us  upon  the  present  occasion,  which  points  out  anv 
specific  errors,  which  require  correction  beyond  those  which 
have  been  already  incidentally  hinted  at. 

We  pass  over  some  other  objections,  which  were  suggested 
at  the  argument,  without  remark,  as  this  opinion  has  already 
been  protracted  to  an  unusual  length.  We  need  only  say, 
that  we  see  nothing  in  those  objections  which  requires  us  to 
reform  the  decree  of  the  coui-t  below. 


468 


JANUART   T£BM,    1845.  411 

Waflhlngtoa  Bridge  Ck>.  v.  Stewart  et  aL 

Upon  the  whole,  the  decree  of  the  Circuit  Court  is  affirmed, 
with  costs. 


<•■•» 


Washinoton  Bbidge  Company,  Appbuant,  v.  Willdlm 
Stewabt,  Jakes  Stbwabt,  and  John  Glenn. 

After  a  ease  has  been  decided  upon  its  merite,  and  remanded  to  fhe  conrt 
below,  if  it  is  again  brought  np  on  a  second  api>eal,  it  is  then  too  late  to 
allege  that  the  court  had  not  jnrisdiction  to  try  tiie  first  appeaL^ 

Fhe  Supreme  Conrt  has  no  power  to  review  its  decisions^  whether  in  a  case  at 
law  or  in  equity.  A  final  decree  in  chancery  is  as  condusiye  as  a  Judgment 
at  law.* 

An  affirmance  by  a  divided  court,  either  upon  a  writ  of  error  or  appeal,  is  con- 
clusive upon  the  rights  of  the  parties. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States,  for  the  District  of  Columbia,  held  in  and  for  the  county 
of  Washington,  sitting  as  a  court  of  equity. 

The  same  case  was  before  the  court  at  January  term,  1840, 
and  the  decree  of -the  court  below  affirmed  by  the  Supreme 
Court,  but  in  consequence  of  the  court  being  equally  divided, 
no  opinion  was  g^ven,  and  no  report  of  the  case  published.  It 
now  came  up  on  an  allegation  that  it  was  improperly  brought 
up  before,  as  the  decree,  from  which  the  appeal  was  taken, 
was  said  not  to  be  a  final  decree. 

The  case  was  this : 

The  Washington  Bridge  Company  were  the  owners  of  a 
bridge  across  the  Potomac  river,  under  a  charter  granted  in 
1808.  In  February,  1831,  a  large  part  of  the  bridge  was 
broken  up  and  carried  away  by  the  ice  and  flood;  and  in 
April,  the  president  and  directors  called  for  an  instalment  of 
ten  dollars  per  share  from  the  stockholders,  for  the  purpose  of 
repairing  it.  The  defendants  in  error  did  not  pay,  and  their 
shares  were  forfeited  on  the  21st  of  June,  1882,  under  the 
8th  section  of  the  charter. 

On  the  14th  of  July,  1882,  Congress  passed  an  act  to 
purchase  the  bridge,  and  appropriated  920,000  for  that  pur- 

^FoLLOWBD.     Whtfie  r.  CHbbea^  80  Biadw.  (DL),  456;  Adamt  Co.  v.  B.  S 

How.,  tS42.     OrrsD.     Bank  ff  tfts  Jf.£.£.  Co.,66Iowa,9S.    AndseeJy^- 

ITnited  SUjAm  y.  Ifoss,  6  How. ^88;  surancs  C7o.Y.  Boon,  6  Otto,148;Aeit/cJ( 

Peel;  ▼.  Band^wii^  18  Id.,  42;  Wil-  y.  LuAingUni^  10  W.  Ya.,  587,  540. 

iiOfiM  Y.  Brvjhiy  18  Otto,  255:  s.  o.  ^Followed,    ifoonan  y.  ArocUey, 

1  Morr.  Tr.,  414 ;  HoUmb  y.  Oreg<m  12  Wall.,  129 ;  Tyler  y.  MagwirCj  17 

Aq.  B.  B  Co.,OFed.  Rep.,  288;  s.c.  Id.,  288.     Cmn.    Frmieh  y.   Hicy 

7  8awy.,   892;   OgU  y.    7\trpin,   8  22WaU.,24e. 
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pose,  which  they  directed  to  be  divided  amongst  the  stock- 
holders in  the  manner  therein  pointed  out. 
«4141  ^^  May,  1883,  the  defendants  in  error  filed  a  bill  in 
-'  the  Circuit  *Court  claiming  to  be  stockholders,  and,  as 
such,  to  be  entitled  to  a  distributive  share  of  the  purchase 
money.  The  bridge  company  resisted  the  claim  on  the  ground 
that  their  shares  had  been  forfeited,  and  in  November,  1838, 
the  cause  came  on  for  hearing  on  the  bill,  answers,  exhibits, 
depositions,  and  general  replication,  when  the  court  made  the 
following  decree : 

^'This  cause  having  been  set  for  hearing  upon  the  bill, 
answer,  general  replication,  exhibits,  and  evidence,  and  com- 
ing on  to  be  heard  and  argued  by  counsel,  it  is,  on  this 
twenty-ninth  day  of  November,  in  the  year  eighteen  hundred 
and  thirty-eight,  after  fiiU  consideration,  ordered,  decreed, 
and  a^judgea,  that  the  rights  and  interests  of  the  complain- 
ants, and  the  other  stockholders  in  said  bill  of  complaint 
mentioned,  and  who  have  come  in,  or  may  come  in,  before  the 
final  deteimination  of  this  cause,  and  procure  themselves  to  be 
made  parties  to  these  proceedings,  have  not  been,  and  were 
not,  forfeited  under  and  by  virtue  of  the  proceedings  of 
said  bridge  company,  stated  and  set  forth  in  the  said  answer, 
and  exhibits,  and  evidence,  but  that  the  same  remain  in 
full  force  and  virtue,  and  that  the  said  parties  are  respectively 
entitled  to  their  proportion  of  the  sura  of  $20,000,  mentioned 
and  stated  in  said  bill  of  complaint  as  stockholders  in  said 
company ;  and  that,  in  order  to  fix  and  adjust  the  said  propor- 
tions or  shares  of  said  parties,  there  be  first  deducted  the  sum 
of  $10,561.55,  mentioned  in  said  answer,  being  the  sum 
advanced  by  certain  stockholders,  as  therein  mentioned,  with 
interest  thereon  from  the  time  the  same  was  advanced  to 
the  time  of  the  receipt  of  the  said  $20,000,  being  an  average  of 
nine  months,  for  which  said  interest  is  to  be  calculated;  also  the 
sum  of  $568.25,  being  the  amount  of  unclaimed  dividends 
expended  on  the  said  bridge,  with  interest  thereon  from 
the  time  of  said  expenditure  to  the  receipt  of  said  $20,000, 
and  that  subject  to  such  deductions ;  and,  after  the  same  shall 
have  been  made,  the  said  complainants  are  respectively 
entitled  to,  and  shall  receive,  their  full  share  and  proportion 
of  the  interest  on  the  same,  which  shall  have  been  earned  and 
made  of  the  said  sums  so  due  to  them  respectively  pending 
this  suit,  under  the  investment  made  thereof  by  complainants. 

*'*'  And  it  is  ordered,  that  other  items  claimed  to  be  deducted 
be  rejected,  no  evidence  having  been  offered  to  show  their 
character  or  their  amount. 

^^  And  it  ia  further  ordered,  that  the  case  be  referred  to  the 
470 


JANUARY  TERM,    1845.  414 


Washingt^m  Bridge  Co.  v,  Stewart  et  al. 


auditor,  to  state  an  account  in  conformity  with  the  principles 
laid  down  in  this  decree." 

From  this  decree  the  bridge  company  prayed  an  appeal 
to  the  Supreme  Court,  where,  as  has  already  been  stated, 
it  was  afi&rmed  by  a  divided  court. 

In  April,  1840,  the  case  was  referred  by  the  Circuit  Court 
to  the  auditor,  who  made  the  following  report  in  November, 
1841: 

**  The  undersigned  auditor,  to  whom  was  referred  the  ^^a^  f^ 
papers  in  *this  cause  on  the  29th  of  April,  1840,  has  *- 
had  the  same  under  examination,  and,  after  a  full  considera- 
tion of  the  same,  begs  leave  to  make  the  following  report: 
That  the  amount  of  funds  in  the  hands  of  Frederick  May, 
president  and  treasurer  of  the  Washington  Bridge  Company, 
including  interest  on  corporation  stock  received  and  to  be 
received,  on  the  80th  June,  1841,  is  122,221.52.  That  the 
amount  refunded  the  stockholders  of  fifteen  hundred  and 
nineteen  shares,  which  they  had  advanced  towards  repairing  the 
bridge,  with  interest  thereon  according  to  the  decree;  the 
amount  of  unclaimed  dividends  which  had  been  expended  for 
said  repair,  and  also  directed  to  be  refunded  with  interest  for 
nine  months ;  for  debt  due  from  the  bridge  company,  including 
costs  of  suit;  the  trustee's  commission,  auditor's  bill,  &c.,  and 
the  payment  to  said  fifteen  hundred  and  nineteen  shareholdei-s 
of  ten  per  cent,  upon  the  cost  of  their  stock,  as  per  statement 
herewith  submitted,  amount  to  $18,991.11,  leaving  a  balance 
in  the  trustee's  hands  of  $8,222.41. 

"  That  the  holders  of  the  four  hundred  and  seventy-three 
shares,  which  were  deemed  by  the  company  to  have  been  for- 
feited, (but  which  the  court  decided  were  not  forfeited,) 
according  to  the  cost  of  the  same,  amount  to  $20,749.17,  ten 
per  cent,  on  the  same  (being  the  dividend  paid  to  the  first- 
mentioned  stockholders)  amounts  to  $2,074.91,  as  per  state- 
ment B  herewith,  leaving  a  balance,  after  paying  said  amount, 
in  the  hands  of  the  trustee  of  $1,147.60. 

"In  ascertaining  the  cost  of  the  shares  to  the  present  claim- 
ants, the  auditor  has  taken  pains,  as  far  as  possible,  to  ascer- 
tain the  same.  The  principal  claimants  are  John  Glenn  and 
the  Messrs.  Stewarts.  In  the  case  of  Mr.  Glenn,  he  states  on 
oath,  that  the  stock  belongs  to  the  estate  of  Robert  BaiTy, 
and  is  held  by  him  as  trustee  or  administrator.  Barry  was  an 
orifi^nal  subscriber.  In  the  case  of  the  Stewarts,  they  claim 
as  having  obtained  it  from  D.  Stewart's  estate  in  the  course  of 
distribution,  not  as  purchaser.  D.  Stewart  was  an  original 
subscriber.  In  all  other  cases,  the  scale  furnished  from  the 
president  of  the  company  of  the  current  price  of  the  stock  at 
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the  periods  of  transfer,  have  been  the  sole  guide  by  which  to 
fix  the  value.  Several  of  the  stockholders  on  the  list  are 
known  to  be  dead,  and  it  is  not  known  to  the  auditor  who 
their  representatives  are ;  but  in  making  a  distribution  of  this 
fund,  their  rights  ought  to  be  preserved,  and  their  fedr  divi- 
dend paid  when  demanded. 

^^  Dr.  May,  the  trustee,  claims  $1,000  for  his  commission  on 
the  money  received  from  the  Treasury,  $20,000,  for  the  sale  of 
the  bridge.  The  charge  has  been  objected  to  hj  some  of  the 
claimant,  and  the  auditor  has  reduced  it  to  $500 ;  if  he  has 
erred  in  this,  the  court  can  correct  it. 

*^  The  amount  of  the  unclaimed  dividends  used  for  repairing 
the  bridee,  $568.25,  and  nine  months'  interest  thereon,  $25.67, 
making  $593.82,  has  been  in  part  paid,  but  a  very  considerable 
part,  in  all  probability,  never  will  be  called  for,  as  many  of 
*4161  ^^^  persons  who  *were  entitled  to  it  are  dead,  and  some 
J  insolvent ;  their  representatives  knowing  nothing  of  the 
small  amount  so  many  years  due.  The  complainants,  how- 
ever, in  the  present  cause,  have  no  claim  on  the  unclaimed 
money  due  to  others. 

^*As  regards  the  disposition  to  be  made  of  the  balance 
which  will  remain  in  the  hands  of  the  trustee,  ($1,147.50,) 
after  paying  the  stockholders  ten  per  cent.,  the  auditor  begs 
reference  to  his  remarks  on  the  general  statement  herewith. 

"  Submitted  by 

"  Joseph  Fobbbst,  Auditor.** 

Whereupon  the  court  made  the  following  decree  in  the  pre- 
mises: 

^  The  report  of  the  auditor  in  this  case  having  been  filed, 
together  with  the  accompanying  statements  by  him  made,  and 
constituting  part  of  the  same,  and  being  fully  considered  by 
the  court,  it  is,  this  fourth  day  of  June,  eighteen  hundred  and 
forty-two,  ordered  and  decreed,  that  the  same  be,  and  it  is  in 
all  respects  confirmed.  And  the  said  cause  coming  on  for 
final  hearing  upon  the  bill,  answer,  replication,  exhibits,  evi- 
dence, report  of  auditor,  &c.,  and  being  maturely  considered, 
it  is  further  ordered,  adjudged,  and  decreed,  that  the  com- 
plainants are  entitled  to  the  relief  prayed,  in  conformity  with 
the  report  of  said  auditor  as  aforesaid,  and  that  the  relief  be 
extended  to  the  other  stockholders  in  said  company  in  the  pro- 
portions and  for  the  sums  mentioned  in  the  statement  by  the 
auditor  of  the  stockholders  in  said  company  who  have  not 
participated  in  the  dividends  of  said  bridge  company.  And 
it  is  further  ordered  and  decreed,  that  the  said  defendants  pay 
over  to  said  parties  respectively,  or  to  their  solicitors  on 
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record,  the  said  sum  so  due  to  them  respectively,  in  conformity 
with  said  report  and  statement  and  of  this  decree,  together 
with  the  costs  of  this  suit  to  be  taxed  by  the  clerk,  including 
the  costs  of  the  Supreme  Court,  on  or  before  the  first  day  of 
July,  1842,  and  file  with  said  clerk,  on  or  before  said  first  day 
of  July,  1842,  a  statement  of  said  payments  so  made. 

"  By  order  of  the  court.** 

From  tbis  decree  the  bridge  company  appealed  to  the 
Supreme  Court. 

Bradley,  for  the  appellants. 
Coze,  for  the  appellees. 

Bradley  referred  to  the  record  to  show,  that  the  decree  first 
appealed  from  was  an  interlocutory,  and  not  a  final  decree, 
and  that  the  Supreme  Court  had  not  jurisdiction  in  such  a 
case.    He  then  proceeded  thus : 

The  appellants  are  not  estopped  from  denying  the  jurisdic- 
tion of  the  Supreme  Court  to  which  they  appealed  in  that 
cause,  as  the  want  of  jurisdiction  is  apparent  in  the  record. 
See  Wilson  v.  Hobday^  4  Mau.  &  Sel.,  120. 

♦That  was  debt  on  a  replevin-bond  given  by  the  r^A-t'T 
defendant  to  the  Mayor  of  Canterbury,  and  the  breach  ^ 
assigned  was,  that  the  defendant  did  not  appear  and  prosecute 
his  replevin  in  the  M ayor*s  Court.  The  defendant  demurred 
to  the  declaration,  and,  among  other  things,  assigned  as  cause 
of  demurrer,  that  it  did  not  appear  upon  the  declaration  that 
the  mayor  had  jurisdiction  to  grant  replevins,  and  to  take 
bond,  &c. 

The  court  was  of  opinion  that  it  did  sufficiently  appear,  that 
the  mayor  prima  facie  had  jurisdiction,  and  upon  that  ground 
only  overruled  the  demurrer ;  whereas  if  they  had  been  of 
opinion  that  the  defendant  was  estopped  to  deny  the  jurisdic- 
tion, because  he  had  resorted  to  that  court  for  relief,  they 
would  have  decided  the  case  upon  that  ground  rather  than  on 
the  doubtful  ground,  that  the  mayor  liad  jurisdiction,  and 
which  they  took  great  pains  to  support. 

See  also  Ketland  v.  The  Cassius,  2  Dall.,  868.  **  The  court 
is  bound  to  take  notice  of  a  question  of  jurisdiction  whenever 
it  may  occur,  and  however  it  may  be  proposed ;  for,  if  we  are 
satisfied  that  we  have  not  legal  cognisance  of  any  cause,  or 
it)  terms  less  direct,  if  we  are  not  satisfied  that  we  have  cog- 
nisance, we  ought  not  to  proceed  to  a  decision  or  an  investi- 
gation upon  its  merits."     Per  Wilson,  J. 

A  plaintiff  may  assign  for  error  the  want  of  jurisdiction  iu 
that  court  to  which  he  had  chosen  to  resort.    It  is  the  duty 
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of  the  court  to  see  that  they  have  jurisdictioii,  for  the  consent 
of  parties  cannot  give  it ;  and  if  they  decide  a  case  of  which 
they  have  no  jurisdiction,  it  is  the  error  of  the  court.  The 
decision  is  void  because  coram  non  jvdiee.  Capran  v.  Van 
Noorden^  2  Cranch,  126. 

Craw  V.  JEdwardSy  Hob.,  6.  "Consent  of  parties  cannot 
change  the  law:*'  d  fortiori  cannot  give  jurisdiction. 

"  The  courts  of  the  United  States  are.  all  of  limited  juris- 
diction, and  their  proceedings  are  erroneous,  if  the  jurisdic- 
tion be  not  shown  upon  them ; "  but  qacere^  whether  judg- 
ments in  such  cases  are  absolute  nulhties,  which  may  be 
totally  disregarded  ?  f'or,  it  does  not  follow  that  the  court 
had  not  jurisdiction,  because  all  the  circumstances  necessary 
to  give  jurisdiction  do  not  appear  in  the  proceedings.  It  is 
error,  however,  not  to  state  them ;  and  the  judgment  may, 
therefore,  be  reversed.  But,  if  it  does  appear  upon  the 
proceedings  that  the  court  had  not  jurisdiction,  the  judgment 
is  an  absolute  nullity,  and  may  be.  totally  disregarded.  See 
Kempe^B  Lessee  v.  Kennedy^  5  Cranch,  186 ;  77ie  Life  Inmir^ 
ance  Company  v.  AdamSy  9  Pet.,  602,  before  cited ;  Decatur  v. 
Pauldinffy  14  Id.,  appendix,  609,  and  SkillerrCs  Ex.  v.  Ma'jft 
-Er.,  6  Cranch,  268,  in  which  the  Supreme  Court  decided,  that 
as  the  merits  of  the  cause  had  been  finally  decided  in  that 
court,  and  its  mandate  required  only  the  execution  of  its 
decree,  the  Circuit  Court  was  bound  to  carry  that  decree  into 
execution,  although  the  jurisdiction  of  that  court  was  not 

*41  ^1  ^^%^^  ^^  ^^  pleadings. 

J  *Letter8  of  administration,  granted  while  there  is  a 
qualified  executor  capable  of  acting,  are  absolutely  void. 
U^riffith  V.  Frazier^  8  Cranch,  26. 

In  the  case  of  Himston  v.  Moore^  8  Wheat.,  488,  the  court 
said,  that  the  jurisdiction  of  the  Supreme  Court  under  the 
25th  section  oi  the  Judicianr  Act  of  1789  extends  only  to  a 
final  judgment  or  decree ;  and  that  a  judgment  reversing  that 
of  an  inferior  court,  and  awarding  a  venire  de  novo,  is  not  a 
final  judgment ;  and  in  Martin  v.  JSunter^  1  Wheat.,  855,  that 
a  decree  afiirming  an  interlocutory  decree  is  not  a  final  decree ; 
and  in  Weston  v.  City  of  Charleston^  2  Pet.,  454,  that  a  final 
judgment  is  that  which  determines  the  particular  cause:  it 
need  not  finally  decide  upon  the  rights  litigated  ;  and  in 
Rutherford  v.  Fisher^  4  Dall.,  22,  that  a  decree,  overruling  in 
equity  a  plea  of  limitations,  and  ordering  the  defendant 
to  answer,  is  not  a  final  judgment ;  and  Chase,  J.,  said  that 
"  in  England  a  writ  of  error  may  be  brought  upon  an  interlo- 
cutory decree  or  order ;  but  here  the  words  of  the  act  allow  it 
only  in  the  case  of  a  final  judgment."  In  Toung  v.  Chrundy* 
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6  Cranch,  61,  the  Supreme  Court  said,  no  appeal  or  writ  of 
error  will  lie  to  an  interlocutory  decree  dissolving  an  injunc- 
tion— ^the  same  in  CHhhans  ^  Ogden^  6  Wheat.,  MS;  and  in 
The  Palmyra^  10  Id.,  602,  a  decree  for  restitution,  with  costs 
and  damages,  before  the  court  had  acted  upon  the  report  of 
the  commissioner  as  to  the  damages,  was  held  not  to  be  a  final 
decree. 

In  Owen  v.  Hurd^  2  T.  R.,  648,  644,  it  appeared  that  the 
court  had  no  jurisdiction,  because  the  arbitration  had  not  been 
made  a  rule  of  court.  The  parties  agreed  to  waive  the  objec- 
tion and  TO  into  the  merits,  but  Lord  Eenyon,  C.  J.,  said, 
^Hhat  could  not  be  done;  for  the  court  were  bound  to  t^e 
notice  that  they  had  no  jurisdiction ;  and  he  remembered  an 
instance,  many  years  am,  when,  there  being  no  title  to  the 
affidavits  in  the  cause,  the  court  said  they  could  not  take  any 
notice  of  them,  even  though  the  counsel  on  the  other  side  did 
not  wish  to  take  the  objection."  See  Bingham  v.  Cahot  et  al.^ 
8  Dall.,  82  n.  In  Boss  v.  Triplett,  8  Wheat.,  600,  the  Supreme 
Court  said,  that  its  jurisdiction  extends  only  to  final  judg- 
ments and  decrees  of  the  Circuit  Court  of  the  District  of 
Columbia,  not  to  cases  where  the  opinion  of  the  judges  of  that 
court  were  divided. 

In  the  case  of  The  Ahly^  1  Mason,  868,  864,  Mr.  Justice 
Story  said,  ^^  It  cannot  be  admitted,  that  any  party  can  first 
affirm  the  jurisdiction  by  taking  the  property  on  bail,  and  then 
turn  round  and  deny  the  same  jurisdiction,  when  the  court 
can  no  longer  administer  effectual  relief  to  the  interests  of 
other  persons.  The  party  is  estopped  by  his  own  acts  from 
such  a  proceeding.  A  plea  to  the  merits  is  an  admission  that 
the  jurisdiction  of  the  court  is  well  founded,  and  a  decree 
upon  those  merits  cannot  afterwards  be  arrested,  unless  the 
defect  of  jurisdiction  be  apparent  on  the  face  of  the  record." 

*But  if  the  defect  of  jurisdiction  be  already  apparent  r4ii4-i  g 
on  the  face  of  the  record,  and  there  is  no  necessity  to  '- 
introduce  into  the  record  any  faQt  to  show  the  want  of  juris- 
diction, the  party  is  not  estopped  from  availing  himself  of  such 
defect,  and  the  court  is  as  much  bound  to  take  notice  of  it  as 
if  it  had  been  pleaded. 

So  in  Fisher  v.  Hamden^  1  Paine,  68,  Mr.  Justice  Livingston 
said,  '^  Where  a  court  has  jurisdiction,  it  has  a  right  to  decide 
every  question  that  occurs  in  the  cause;  and,  whether  its 
decision  be  correct  or  otherwise,  its  judgment,  until  reversed, 
is  considered  as  binding.  But  if  it  act  without  authority,  its 
judgments  are  considered  as  nullities,  and  form  no  bar  to 
a  recovery,  which  may  be  sought  in  opposition  to  them,  even 
prior  to  a  rerexsal.** 
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If,  then,  the  judgment  of  this  court,  thus  technically  affirm- 
ing the  interlocutory  decree  of  the  Circuit  Court,  is  a  mere 
nullity,  as  we  think  it  is,  the  cause  now  comes  before  this 
court  for  the  first  time  upon  its  real  merits,  and  the  counsel 
for  the  original  defendants,  now  appellants,  respectfully  sub- 
mit the  following  argument. 

(The  argument  of  Mr.  Bradley  upon  the  merits  of  the  case 
is  omitted,  because  the  decision  of  tne  court  turned  upon  the 
preceding  point.) 

Ooxe^  for  appellees. 

This  case  originated  in  a  bill  in  equity  filed  by  the  appel* 
lees,  on  behalf  of  themselyes  and  others  in  the  Circuit  Court 
for  the  county  of  Washington,  in  May,  1838. 

After  a  tedious  prosecution  of  tiie  cause,  a  decree  was 
rendered  in  November  term,  1888,  by  the  Circuit  Court.  The 
chief  judge,  Cranch,  being  interestea  in  the  case,  as  one  of  the 
defendants,  did  not  sit  in  the  cause,  and,  consequently,  the 
decree  was  made  by  the  concurring  opinions  of  the  two  other 
judges. 

The  decree  having  been  made,  the  defendants,  now  the 
appellants,  prayed  an  appeal  to  the  Supreme  Court,  and,  in 
January  term,  1840,  the  decree  of  the  Circuit  Court  was 
affirmed  with  costs.  The  mandate  from  the  Supreme  Court 
directed  to  the  Circuit  Court,  commanding  that  such  execu- 
tion and  proceedings  be  had  in  the  said  case,  as,  according  to 
right  and  justice,  and  the  law  of  the  United  States  ought  tc 
be  had,  was  filed  on  the  8d  April,  1840. 

The  case  was  referred  to  the  auditor  to  state  an  account 
in  conformity  with  the  principles  laid  down  in  the  decree. 
The  auditor  made  his  report  in  November  term,  1841.  To 
this  report  no  exceptions  were  taken  by  either  party,  and 
it  was  accordingly,  in  conformity  with  the  practice  of  the  Cir- 
cuit Court,  confirmed  4th  June,  1842. 

From  this  decree  the  defendants  again  appeal,  and. thus  the 
case  is  for  the  second  time  brought  up  for  decision. 

It  will  be  observed  by  the  court  that  the  argument  sub 
*4201  ™^^^^^  ^^  behalf  of  the  appellants,  presents  no  objec 
J  tion  to  any  proceeding  or  *action  of  the  Circuit  Court 
subsequent  to  the  former  decree  of  this  court.  It  contains  no 
objection  to  the  report  of.  the  auditor,  no  allegation  that  it 
was  not  in  precise  accordance  with  the  mandate  of  this  court 
issued  in  January,  1840. 

The  argument  now  addressed  to  the  court  on  the  part 
of  the  appellants  seeks  to  establish  three  positions : 

1.  That  the  former  decree,  having  been  made  by  a  divided 
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court,  is  not  to  be  regarded  as  an  adjudication  of  the  rights  of 
the  parties. 

2.  That  inasmuch  as  further  proceedings  were  necessary  to 
carry  out  that  decree,  the  decree  of  the  Circuit  Court  then 
appealed  from  was  not  final,  and  consequently  the  Supreme 
Court  had  no  jurisdiction  of  the  case,  and  all  its  proceedings 
being  coram  nan  judice^  are  null  and  void. 

8.  That  the  real  merits  of  the  case  being  open  now  for  the 
first  time,  this  court  will  re-examine  those  merits,  and  decree 
in  opposition  to  its  former  judgment. 

Tnese  questions  have  an  importance  far  beyond  the  inter- 
ests involved  in  this  particular  case. 

1.  The  question  is,  not  what  is  to  be  recognized  here 
or  elsewhere  as  the  authority  of  a  decision  of  the  Supreme 
Court  when  the  judges  were  equally  divided,  in  case  such 
decision  should  oe  cited  as  an  authoritative  adjudication 
of  principles.  It  is,  however,  insisted  that  this  case  was 
decided — that  it  passed  into  rem  jvdiedtam.  The  law  is  per- 
fectly well  settled  that  when  this  court  is  equally  divided 
in  opinion  upon  a  writ  of  error,  the  judgment  of  the  inferior 
court  is  affirmed.  Etting  v.  Bank  of  United  States^  11  Wheat., 
69.  The  judgment  has  the  same  force  and  effect  in  every 
particular  as  if  it  had  passed  by  the  unanimous  opinion  of  the 
court. 

2.  The  decree  of  the  Circuit  Court  upon  which  the  decree  of 
affirmance  passed,  not  being  a  final  judgment,  this  court  had 
no  jurisdiction. 

This  ground  of  objection  is  not  entitled  to  much  favor  from 
this  court.  The  now  appellant  was  then  the  appellant.  He 
invoked  the  jurisdiction  of  this  court,  and  having  been  unsuc- 
cessful in  his  application,  now  denies  the  validity  of  his  own 
acts,  disclaims  a  jurisdiction  which  he  himself  sought,  and 
denies  the  authority  of  the  court  into  which  he  himself  com- 
pelled his  antagonist  to  meet  him. 

But  the  answer  to  this  objection  is  twofold : 

1.  The  question  is  not  now  open  whether  or  not  this  court 
had  jurisdiction  of  the  former  case;  nor  has  this  court  now 
jurisdiction  to  examine  its  own  judgment  passed  four  years 
since,  and  to  reverse  it  for  any  cause  of  error.  SkillerrCn 
Ex^orB  V.  May* 9  Ex'or%^  6  Cranch,  267. 

The  question  certified  from  the  Circuit  Court  of  Kentucky 
to  the  Duperior  Court  for  its  decision,  was  whether  the  cause 
could  be  oismissed  from  the  Circuit  Court  for  want  of  v^am 
jurisdiction  after  the  *case  had  been  removed  by  writ  '- 
of  error  to  the  Supreme  Court,  and  that  court  had  acted  upon 
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it  and  remanded  the  cause  to  the  Circuit  Court  for  further 
proceedings.     It  was  held  that  the  objection  came  too  late. 

It  is  manifest  that  if  the  Circuit  Court  had  no  jurisdiction 
of  the  case,  that  the  only  question  over  which  this  court  could 
exercise  authority  was  the  single  one  of  jurisdiction.  When, 
therefore,  it  was  held  that  it  was  too  late  to  question  the  juris- 
diction of  the  Circuit  Court,  a  fortiori  it  was  too  late  ta 
question  that  of  the  Supreme  Court. 

The  ground  of  objection  now  urged  existed  when  the  case 
was  formerly  before  the  Supreme  Court.  It  might  then  have 
been  urged.  If  not  noticed  by  counsel,  it  was  competent  for 
the  court  ex  mero  motu  to  take  cognisance  of  it,  and  to  dismiss 
it  for  that  cause.  In  adjudicating  upon  the  merits  of  the 
case,  this  court  has,  by  necessary  implication,  asserted  its 
jurisdiction.  It  is  alleged  that  the  judgment  was  not  final. 
This  point  was  fully  argued  in  McVonough  v.  Millavdon^  at 
the  present  term.  The  whole  law  of  the  case  was  settled ; 
nothing  remained  but  the  ministerial  duty  of  stating  the 
account,  which  is  in  the  nature  rather  of  an  execution  to 
carry  out  the  decree. 

If  there  be  error  in  this,  how  can  this  error  now  be  rectified? 
It  will  hardly  be  contended  that  this  can  be  assimilated  to 
some  which  have  been  cited,  and  that  the  judgment  rendered 
in  1840  was  coram  mm  judice^  and  consequently  an  absolute 
nullity. 

In  Kempe^9  Lessee  v.  Kennedi/^  5  Cranch,  185,  this  court 
held  that  such  was  not  the  case  in  regard  to  the  courts  of  the 
United  States.  If  jurisdiction  does  not  appear  on  the  face  of 
their  proceedings,  their  judgments  are  erroneous  and  rever- 
sible, but  they  cannot  be  considered  as  nullities  which  may  be 
totally  disregarded. 

In  this  aspect  of  the  case,  the  present  appeal,  although 
nominally  and  in  form  an  appeal  from  a  decree  of  the  Circuit 
Court  rendered  in  June,  1842,  is  substantially  an  appeal  from 
a  decree  of  this  court  rendered  in  January,  1840. 

It  is  contended  upon  this  point, 

1.  That  there  is  no  mode  pointed  out  by  law  in  which 
nn  erroneous  judgment  of  this  court  can  be  reviewed  and 
reversed  either  in  this  or  any  other  court. 

2.  That  upon  this  appeal  nothing  is  before  this  court  but 
the  proceedings  of  the  Circuit  Court  upon  and  subsequent  to 
the  mandate. 

Both  of  these  points  have  been  conclusively  settled  by  a 
series  of  adjudications : 

Himely  v.  Rose^  5  Cranch,  816.  This  cause  came  up  a 
second  time  bv  an  appeal,  and  the  chief  justice  declared  that 
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nottuDg  was  before  the  court  except  what  was  subsequent  to 
the  mandate.  In  816,  in  delivering  the  opinion  of  the  rmAoo 
court,  he  again  says,  "  A  decree  *having  been  formerly  '• 
rendered  in  this  cause,  the  court  is  now  to  determine  whethej 
the  decree  has  been  executed  according  to  its  true  intent  and 
meaning." 

Martin  v.  Bunter^s  Lessee^  1  Wheat.,  864.  This  case  was 
brought  before  the  Supreme  Court  on  a  writ  of  error  upon 
.  proceedings  subsequent  to  the  mandate  formerly  awarded,  and 
the  error  assigned  was  in  the  judgment  of  the  court  of 
appeals  of  Virginia,  which  had  solemnly  decided,  that  the 
l^preme  Court  did  not  possess  the  appellate  jurisdiction 
which  it  had  exercised  in  rendering  the  former  judgment. 
The  points  of  difference  which  distinguish  that  case  from  the 
one  at  bar  are,  1st,  that  in  Martin  v.  Hunter^  the  court  below 
had  adjudged  that  this  court  had  no  jurisdiction,  and  there- 
fore its  proceedings  were  coram  nan  judice ;  here  the  Circuit 
Court  has  without  hesitation  recognized  the  authority  of  this 
court,  and  as  in  duty  bound  executed  its  mandate.  2d.  In 
Martin  v  Hunter^  the  objection  was  made  by  a  state  court 
jealous  of  its  rights  ana  powers,  and  by  parties  brought 
unwillinfi^ly  before  the  federal  tribunal ;  here  it  is  the  sugges- 
tion of  the  very  party  who  voluntarily  invoked  the  appellate 
jurisdiction  of  this  court.  3d.  In  that  case  the  judgment 
of  the  inferior  court  embodied  and  asserted  the  defect  of  juris- 
diction, and  it  was  that  judgment  which  was  to  be  reviewed ; 
in  this  case  it  is  sought  to  give  to  this  appeal  the  force  and 
effect  of  an  appeal  directly  from  the  decree  of  the  Supreme 
Cou]:t  itself. 

In  p.  855,  the  court  says,  ^^  To  this  argument  several  answers 
may  be  given.  In  the  first  place,  it  is  not  admitted  that  upon 
this  writ  of  error  the  former  record  is  before  us."  *^  In  the 
next  place,  in  ordinary  cases  a  second  writ  of  error  has  never 
been  'supposed  to  draw  in  question  the  propriety  of  the  first 
judement,  and  it  is  difficult  to  perceive  how  such  a  proceeding 
could  be  sustained  upon  principle.  A  final  judgment  of  this 
court  is  supposed  to  be  conclusive  upon  the  rights  which 
it  decides,  and  no  statute  has  provided  any  process  by  which 
this  court  can  revise  its  own  judgments.  In  several  cases 
which  have  been  formerly  adjudged  in  this  court,  the  same 
point  was  aigued  by  counsel  and  expressly  overruled.  It  was 
solemnly  held  that  a  final  judgment  of  this  court  was  conclu- 
sive upon  the  parties  and  oould  not  be  re-examined."  Brawder 
Y.  McAHhur,  7  Wheat.,  58. 

On  an  appeal,  after  a  mandate,  counsel  applied  for  a  rehear- 
ing of  the  original  case.     The  court  refused  to  allow  it,  being 
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of  opinion  that  it  was  too  late  to  grant  a  rehean\^g  after  the 
cause  had  been  remitted  to  the  court  below,  &c. ;  and  that 
a  subsequent  appeal  from  the  Circuit  Court  for  supposed  error 
in  carrying  into  effect  such  mandate,  brought  up  only  the  pro* 
ceedings  subsequent  to  the  mandate,  and  (ud  not  authorize  an 
inquiry  into  the  merits  of  the  original  decree.  The  Santa 
Maria,  10  Wheat.,  442. 

Bimely  and  Boie  is  affirmed,  and  it  is  said  that  the  original 
*42^1  P^^G^^^^S^  ^^  before  the  court  on  the  second  appeal  . 

-■  only  for  the  purpose  *of  enabling  it  to  see  and  adjudge 
any  new  points  which  were  not  terminated  by  the  original 
decree.    JSz  parte  Sibbald,  12  Pet.,  492. 

We  think  proper  to  state  our  settled  opinion  of  the  course 
which  is  prescribed  by  the  law  for  this  court  to  take,  after  its 
final  action  upon  a  case  brought  within  its  appellate  jurisdic- 
tion, as  well  as  that  which  the  court  whose  final  decree  or 
judgment  has  been  thus  verified  ought  to  take.  Appellate 
power  is  exercised  over  the  proceedings  of  inferior  courts,  not 
on  those  of  the  appellate  court.  The  Supreme  Court  have 
no  power  to  review  their  decisions,  whether  in  a  case  at  law 
or  equity.  A  final  decree  in  chancery  is  as  conclusive  as 
a  juc^gment  at  law.  Both  are  conclusive  on  the  rights  of  the 
parties  thereby  adjudicated. 

No  principle  is  better  settled,  or  of  more  universal  applica- 
lion,  than  tiiat  no  court  can  reverse  or  annul  its  own  final 
decrees  or  judgments,  for  errors  of  fact  or  law,  after  the  term 
in  which  they  have  been  rendered,  except  for  clerical  mistakes, 
or  to  reinstate  a  cause  dismissed  by  mistake ;  from  which  it 
follows,  that  no  change  or  modification  can  be  made  which  can 
vary  or  affect  it  in  any  material  thing. 

When  the  Supreme  Court  have  executed  their  power  in  a 
cause  before  them,  and  their  final  decree  or  judgment  requires 
some  farther  act  to  be  done,  it  cannot  issue  an  execution,  but 
shall  send  a  special  mandate  to  the  court  below  to  award  it. 
Whatever  was  before  the  court,  and  is  disposed  of,  is  con- 
sidered as  finally  settled.  The  inferior  court  is  bound  by  the 
decree,  as  the  law  of  the  case,  and  must  carry  it  into  execution 
according  to  the  mandate.  They  cannot  vary  it,  or  examine  it 
for  any  other  purpose  than  execution ;  or  give  any  other  or 
farther  relief;  or  review  it  upon  any  matter  decided  on  appeal, 
for  error  apparent;  or  intermeddle  with  it,  farther  than  to 
settle  so  much  as  has  been  remanded.  After  a  mandate,  no 
rehearing  will  be  granted.  It  is  never  done  in  the  House  of 
Lords ;  and  on  a  subsequent  appeal  nothing  is  brought  up  but 
the  proceedings  subsequent  to  the  mandate.  After  this  die* 
tinot  exposition  of  the  law  by  the  Supreme  Court,  it  would  b6 
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a  work  of  supererogation  for  me  to  vindicate  it  from  the 
oharge  of  usurping  a  jurisdiction  not  vested  in  it  by  law,  or 
to  establish  the  correctness  of  a  judgment  which  this  high 
tribunal  has  rendered.  Should  this  be  deemed  important,  I 
proffer  myself  ready  to  show  that  the  former  decree  of  the 
Circuit  Court  was  a  final  decree,  within  the  meaning  of  the 
judicial  act  and  the  practice  of  this  court ;  and  that  the  decree, 
as  well  as  that  affirming  it,  was  right. 

No  exception  having  been  taken  to  the  report  of  the  auditor, 
and  no  error  being  assigned  in  that  or  in  the  final  decree,  it  is 
submitted  that  the  case  is  within  the  17th  rule  of  the  court, 
and  that  the  decree  of  the  Circuit  Court  should  be  affirmed, 
with  ten  per  cent,  damages. 

•Mr.  Justice  WAYNE  delivered  the  opinion  of  the  ^ **^ 
court. 

This  cause  is  now  before  us  upon  an  appeal  from  a  decree 
of  the  Circuit  Court,  made  by  it  upon  an  auditor's  report,  in 
conformity  with  the  mandate  issued  by  this  court,  when  the 
cause  was  before  it  upon  a  former  occasion. 

The  appellants  did  not  except  to  the  auditor's  report,  in  the 
court  below.  When  the  cause  was  tried  upon  the  nrst  appeal, 
the  decree  of  the  Circuit  Court  was  affiirmed  by  a  divided 
court. 

We  are  now  asked  by  the  counsel  for  the  appellants  to 
permit  him  to  re-examine  the  decree  of  the  Circuit  Court, 
upon  its  merits,  affirmed  as  it  was  by  the  Supreme  Court,, 
upon  the  ground  that  the  affirmance  was  made  wiien  this  court 
had  not  jurisdiction  of  the  case ;  the  first  appeal  having  been 
taken  upon  what  has  since  been  discovered  to  have  been  an 
interlocutory  and  not  a  final  decree. 

The  Supreme  Court  certainly  has  only  appellate  jurisdiction, 
where  the  judgment  or  decree  of  the  interior  court  is  final. 
But  it  does  not  follow,  when  it  renders  a  decree,  upon  an 
interlocutory  and  not  a  final  decree,  that  it  can,  or  ought,  on 
an  appeal  from  a  decree  in  the  same  cause,  which  is  final, 
examine  into  its  jurisdiction  upon  the  former  occasion.  The 
cause  is  not  brought  here  in  such  a  case  for  any  such  purpose. 
It  was  an  exception,  of  which  advantage  might  have  been 
taken  by  motion  on  the  first  appeal.  The  appeal  would  then 
have  been  dismissed  for  the  want  of  jurisdiction,  and  the 
eause  would  have  been  sent  back  to  the  Circuit  Court  for 
farther  proceedings.  But  the  exception  not  having  been  then 
made  of  the  alleged  want  of  jurisdiction,  the  cause  was  argued 
upon  its  merits,  and  the  decree  appealed  from  was  affirmed  by 
this  court.     Its  having  been  affirmed  by  a  divided  court,  can 
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make  no  difFerence  as  to  the  conclusiveness  of  the  affirmance 
upon  the  rights  of  the  parties.  It  is  settled,  that  when  this 
court  is  equally  divided  upon  a  writ  of  error  or  appeal,  the 
judgment  of  the  court  below  stands  affirmed.  Etting  v.  Bank 
of  the  United  States^  11  Wheat.,  69 ;  the  case  of  the  Antelopei 
10  Wheat.,  66.  Having  passed  upon  the  merits  of  the  decree, 
this  court  has  now  nothing  before  it  but  the  proceedings  sub- 
sequent to  its  mandate.  So  this  court  said  in  Himdy  and 
Itose^  and  in  the  case  of  the  Santa  Maria^  5  Cranch,  314 ;  10 
Wheat.,  431.  Its  decree  became  a  matter  of  record  in  the 
highest  court  in  which  the  cause  could  be  finally  tried.  To. 
permit  afterwards,  upon  an  appeal  from  proceedings  upon  its 
mandate,  a  suggestion  of  the  want  of  jurisdiction  in  this 
court,  upon  the  first  appeal,  as  a  sufficient  cause  for  re-exam- 
ining the  judgment  then  given,  would  certainly  be  a  novelty 
in  the  practice  of  a  court  of  equity.  The  want  of  jurisdic- 
tion is  a  matter  of  abatement,  and  that  is  not  capable  of  being 
shown  for  error  to  endorse  a  decree  upon  a  bill  of  review. 
Shall  the  appellant  be  allowed  to  do  more  now,  than  would  be 
permitted  on  a  bill  of  review,  if  this  court  had  the  power  to 
*42^1  ^^^^^^  ^"^  BViQh  a  remedy  ?  If  he  was,  we  should  then 
-I  have  a  mode  for  the  review  of  the  decrees  *of  tUs 
court,  which  have  become  matters  of  record,  which  could  not 
be  allowed  as  an  assignment  of  error  for  a  bill  of  review,  in 
any  of  those  courts  of  the  United  States  in  which  that  pro- 
ceeding is  the  ordinary  and  appropriate  remedy. 

The  application  has  been  treated  in  this  way,  to  show  how 
much  at  variance  it  is  with  the  established  practice  of  courts 
of  equity. 

It  might,  however,  have  been  dismissed,  upon  the  authority 
of  a  case  in  this  court,  directly  in  point,  SkillentCs  Executorn 
V.  May*9  Exeeutorif  6  Cranch,  267,  and  upon  the  footing  that 
there  is  no  mode  pointed  out  by  law,  in  which  an  erroneous 
judgment  by  this  court  can  be  reviewed  in  this  or  any  other 
coiirt.  In  8kiUerfC%  case,  the  question  certified  by  the  court 
below  to  this  court,  for  its  decision,  was,  whether  the  cause 
could  be  dismissed  from  the  Circuit  Court,  for  want  of  jurisr 
diction,  after  the  cause  had  been  removed  to  the  Supreme 
Court,  and  this  court  had  acted  upon  and  remanded  the  cause 
to  the  Circuit  Court,  for  further  proceedings.  This  court 
said,  ^^It  appearing  that  the  merits  of  the  cause  had  been 
finally  decided  in  this  court,  and  that  its  mandate  required 
only  the  execution  of  its  decree,  it  is  the  opinion  of  this  court 
that  the  Circuit  Court  is  bound  to  carry  that  decree  into  exe^ 
cution,  although  the  jurisdiction  of  that  court  is  not  alleged 
m  the  pleading."  The  jurisdiction  of  this  court,  in  that  case, 
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was  as  defective  as  it  is  said  to  have  been  in  this.  When  that 
cause  was  before  this  court,  though  the  judgment  of  the  court 
below  on  it  would  have  been  reversed,  upon  motion,  for  the 
want  of  jurisdiction  on  the  face  of  the  record,  the  defect 
having  escaped  the  notice  of  the  court  and  of  counsel,  and  the 
court  having  acted  upon  its  merits,  it  determined  that  its 
decree  should  be^  executed.  The  reason  for  its  judgment  no 
doubt  was,  that  the  motion  to  dismifls  the  case,  in  the  court 
below,  for  the  want  of  jurisdiction,  after  it  had  been  before 
the  Supreme  Court  by  writ  of  error,  and  had  been  acted  upon, 
would  have  been  equivalent,  had  it  been  allowed,  to  a  deci- 
sion that,  the  judgment  of  this  court  might  be  reviewed,  when 
the  law  points  out  no  mode  in  which  that  can  be  done,  either 
by  this  or  any  other  court.  The  want  of  power  in  this  court 
to  review  its  judgments  or  decrees,  has  been  so  frequentlv 
determined  by  it,  that  it  is  not  now  an  open  question.  Such 
is  the  result  of  what  the  court  said  in  ERmely  and  Rose^  5 
Cranch,  814.  The  court  says,  in  Martin  v.  Hunter^ %  Lessee^ 
1  Wheat.,  804,  in  reply  to  the  allegation  that  its  judgment  had 
been  rendered  when  it  had  not  jurisdiction,  *^  To  this  argu- 
ment several  answers  may  be  given.  In  the  first  place, 
it  is  not  admitted  that  upon  this  writ  of  error  the  former 
record  is  before  us.  In  the  next  place,  in  ordinary  cases, 
a  second  writ  of  error  has  never  been  supposed  to  draw  in 
question  the  propriety  of  the  first  judgment,  and  it  is  difiPcult 
to  perceive  how  such  a  proceeding  could  be  sustained  on  prin- 
ciple. A  final  judgment  of  this  court  is  supposed  to  be  con- 
clusive upon  the  rights  it  decides,  and  no  statute  has  pro- 
vided any  process  by  which  this  court  can  reverse  its  r$kAoo 
^judgments.  In  several  cases  formerly  adjudged  in  this  '- 
court,  the  same  point  was  argued,  and  expressly  overruled.  It 
was  solemnly  held,  that  a  final  judgment  of  this  court  was 
conclusive  upon  the  parties,  and  couud  not  be  re-examined." 
In  JSrawder  v.  McArthur^  7  Wheat.,  58,  counsel  applied  for 
a  re-hearing ;  the  court  refused  it,  saying  a  subsequent  appeal 
brought  up  onlv  the  proceedings  subsequent  to  the  mandate, 
and  did  not  authorize  an  inquiry  into  the  merits  of  the  origi- 
nal decree.  The  same  is  said  with  equal  positiveness  in  the 
case  of  the  Santa  Marioy  10  Wheat.,  M2.  To  these  cases  we 
add  an  extract  from  the  opinion  of  ,the  court,  given  by  the 
late  Mr.  Justice  Baldwin,  iji.  Ex  parte  SMaid^  12  Pet,  492. 
That  case  called  for  the  most  careful  consideration  of  the 
court.  '^^  Before  we  proceed  to  consider  the  matter  presented 
by  these  petitions,  we  think  it  proper  to  state  our  settled  opin- 
ion of  the  course  which  is  prescribed  by  the  law  for  this  court 
to  take,  after  its  final  action  upon  a  case,  brought  within  its 
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appellate  jurisdiction,  as  well  as  that  which  the  court,  whose 
final  decree  or  judgment  has  been  thus  verified,  ought  to  take. 
Appellate  power  is  exercised  over  the  proceedings  of  inferior 
courts,  not  on  those  of  the  appellate  court.  The  Supreme 
Court  has  no  power  to  review  its  decisions,  whether  in  a  case 
at  law  or  in  equily.  A  final  decree  in  chuicery  is  as  conclu- 
sive as  a  judgment  at  law.  1  Wheat.,  355;  6  Id.,  118, 
116.  Both  are  conclusive  of  the  rights  of  the  parties  thereby 
adjudicated.^* 

These  cases  are  decisive  of  the  motion  made  in  this  case, 
and  as  the  decree  now  appealed  from  carries  into  execution 
the  mandate  issued  by  uus  court  upon  the  first  appeal,  we 
direct  it  to  be  affirmed. 


Richard  Nugent,  Assignee  of  Elizabeth  Norton,  in 

BANKBXJPTOY,  PliAINTIPr  IN  ERROR,  V.  GeORGE  W.  BoYD, 

IsAAO  T.  Preston,  and  Abner  Phelps,  Defendants. 

The  principlM  eBtabllshed  in  the  case  of  Ex  parte  tJie  City  Bank  qf  New  Or^ 
leoM  In  the  matter  of  Christy ^  aaaignee  <^  WaXden^  ante^  p.  292,  renewed 
and  confirmed. 

Bat  thia  conrt  does  not  decide,  whether  or  not  the  Jmiidiction  of  the  Distriot 
Court  over  all  the  property  of  a  bankrupt,  mort^^ed  or  otherwise,  is  exclu- 
sive, so  as  to  take  away  from  the  state  courts  in  such  cases.  ^ 

This  case  came  up  by  appeal  from  the  Circuit  Court  of  the 
United  States  for  East  Louisiana,  sitting  as  a  court  of  equity. 

The  controversy  was  between  the  bankrupt's  assignee,  on  one 
side,  and  a  mortgage  creditor  and  purchasers  at  the  sale  under 
*4271  ^^^  process  of  the  mortgaged  premises,  on  the  other. 
J  The  points  to  be  *decided  grew  out  of  the  bankrupt 
law,  and  especially  out  of  the  saving  in  favor  of  state  liens  in 
the  2d  section,  and  the  jurisdiction  granted  to  the  District  and 
Circuit  Courts  of  the  United  States  in  cases  of  bankruptcy  by 
the  6th  and  8th.  The  validity  of  certain  rules  established  by 
the  District  Court  of  Louisiana,  sitting  in  bankruptcy,  was 
questioned,  and  the  mortgage  creditor,  not  having  proved 
under  the  oommission,  claimed  exemption  from  those  rules, 
and  asserted  the  right  to  pursue  his  prior  lien  in  the  state 
court. 

1  OoHPASB.  Hbttslon  y.  City  Bank  KimberliM  y.  Earth/,  I  McCrary,  141. 
tif  New  OrleaM,  0  How.,  506;  Ray  r.  See  also  uUdlin  y  ffousemany  8  Otto, 
NwMtwwtkyf  38  Wall.,  198.    Citso.    135.    In  re  Iknie,  1  Sawy.,  969. 
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The  oomplainant^s  bill  stated  in  substance,  that  EUieabeth 
Norton  filed  her  petition  to  be  declared  a  bankrupt,  on  the 
9th  May,  1842.  On  the  Ist  June,  it  was  decreed  accordingly, 
and  Richard  Nugent  appointed  assignee. 

At  the  time,  and  long  before  the  date  of  the  petition,  Oeorge 
W.  Boyd,  one  of  the  defendants,  was  the  holder  of  not^, 
secured  by  mortgage  duly  recorded  according  to  the  laws  of 
Louisiana,  for  the  sum  of  99,000,  on  which  judgment  had  been 
rendered,  order  of  seizure  and  sale  granted,  and  execution 
issued  and  been  levied,  all  before  the  date  of  the  bankrupt's 
petition.  The  levy  took  place  on  the  16th  of  February, 
1842.  Tht  sale  was  the  only  proceeding  after  the  date  of 
the  decree  of  bankruptcy;  that  decree  being  dated  the  1st, 
and  the  sale  taking  place  on  the  4th  of  June,  1842. 

The  bill  admitted  that  all  the  forms  and  notices,  &c.,  re- 
quired by  the  laws  of  Louisiana  for  the  sale  of  mortgaged 
premises  under  execution,  were  observed;  but  set  up  the 
petition  and  decree  of  bankruptcy,  made  before  the  sale,  and 
alleged,  Uiat  before  the  property  was  sold  the  assignee  gave 
written  notice  of  the  decree,  and  of  his  appointment  as 
assignee  under  it,  to  the  sheriff,  the  mortgage  creditor,  Boyd, 
and  to  Preston  and  Phelps,  who  afterwards  became  the  pur- 
chasers of  the  mortgaged  premises  at  sheriff's  sale,  cautioning 
them  respectively,  and  claiming  at  the  same  time  the  ri^ht  to 
stay  the  sale,  and  take  the  property  into  his  own  hands  for 
sale  and  distribution  under  the  rules  of  the  bankrupt  court. 
Copies  of  the  proceedings  in  bankruptcy  and  of  tiie  rules  of 
the  bankrupt  court  were  made  exhibits  to  the  bill.  Ti^se 
general  orders  of  the  District  Court  of  the  United  States  for 
the  district  of  Louisiana,  sitting  in  bankraptcy,  and  purporting 
lo  be  made  in  pursuanoe  of  the  authority  delegated  to  it  by  the 
Bankrupt  Act»  and  especially  the  6th  seeiion  thereof,  pro- 
vided, in  substance,  that  notice  should  be  served  on  all  ciedi- 
tors  of  the  bankrupt  who  had  any  special  mortgage,  lieu,  or 
privilege.  The  assignee  was  aathorifed  to  take  a  rule  on  the 
mortgage  creditor  to  show  cause  why  the  mortgaged  premises 
should  not  be  sold  by  the  assignee ;  and  ttie  court  would  there- 
upon pass  an  order  of  sale,  which  order  should  ipso  facto  annul 
the  mortgages,  liens,  &c^  existing  on  the  property  sold,  and 
upon  its  presentation  to  the  lecoraer  of  mortgages,  he  should 
be  required  to  cancel  the  inscription  of  aU  such  mortgages, 
liens,  &c.,  on  his  records ;  and  the  liens,  privileges,  &c.,  should 
attach  to  th«  pioceed.  in  d>6  hud.  -of  the  .dgnaa.  j.^gg 


The  mortgage  creditor  was  entitled,  under  certain 
ervatious,  to  prescribe  the  tenns  of  sale,  and  at  such  sale 
might  become  the  purchaser,  but  was  required  to  pay  the 
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expenses  and  commissions  on  the  sale^  and  the  surplus,  if  any, 
over  and  above  the  amount  of  his  mortgage ;  but  these  pzivi- 
leges  were  allowed  only  on  the  condition  of  his  filing  the 
proof  of  his  debt  in  the  registry  of  the  court. 

The  coiiiplainant  alleged,  that  by  the  act  of  Congress  the 
rules  aforesaid  made  in  pursuance  thereof,  and  the  proceed- 
ings thereunder  in  the  case  of  the  bankrupt,  the  sale  should 
have  been  stayed,  and  the  said  George  W.  Boyd  having  been 
notified  and  cited  to  appear  and  contest  the  proceedings  in 
bankruptcy,  all  the  acts  done  under  color  of  the  state  process, 
after  the  date  of  the  petition,  were  irregular  and  void ;  that 
Preston  and  Phelps  having  also  been  notified  and  cautioned, 
they  derived  no  title  from  the  sheriff's  sale,  such  sale  being 
invalid. 

The  bill  prayed  that  the  sheriff's  sale  might  be  set  aside, 
the  title  of  Preston  and  Phelps  declared  null ;  that  George 
W.  Boyd  be  compelled  to  come  into  the  District  Court,  sitting 
in  bankruptcy,  and  conform  himself  in  all  things  to  the  rules 
of  said  court  in  such  cases,  and  for  other  and  general  relief. 

To  this  bill  there  was  a  demurrer,  which,  admitting  all  the 
facts,  insisted,  in  point  of  law, 

1.  That  the  petition,  decree,  appointment  of  the  assignee, 
&c.,  did  not  prevent  the  mortgage  creditor  from  enforcing  his 
lien  under  the  process  of  the  state  court. 

2.  That  the  District  Court  had  no  right  to  pass  the  rules 
insisted  on. 

3.  That  the  mortgage  creditor  was  not  bound  by  law  to 
submit  his  claims  to  the  District  Court,  sitting  in  bankruptcy, 
but  might  elect  not  to  prove  his  debt,  and  stiU  pursue  his  lien 
and  remedy  under  the  law. 

4.  That  the  title  obtained  at  the  sheriff's  sale  was,  accord* 
ing  to  the  facts  set  forth  by  the  complainant,  a  good  title  for 
the  purchasers  against  the  assignee. 

On  the  hearing  of  the  argument  on  the  biU  and  demurrer, 
the  Circuit  Court  sustained  uie  demurrer,  and  ordered  the  bill 
of  the  complainant  to  be  dismissed. 

From  this  decree  the  complainant  appealed* 

The  cause  was  submitted,  upon  printed  arguments,  by  Mieh' 
ard.  Nugent^  for  the  appellant,  ana  WUde  and  Hendenan^  for 
.the  appellees. 

The  arguinent  for  the  appellant  was  as  follows : — 
It  having  been  agreed  by  all  parties  to  submit  this  ease  in 
printed  briefi9,  so  as  to  expedite  its  decision,  and  the  final  pro- 
42eediugs  in  the  bankrupt  court,  the  appellant  respectfully 
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/epresents,  that  the  facts  *set  forth  by  the  bill  being  admit- 
tea  by  the  demurrer,  and  substantially  set  forth  in  the  state- 
ment of  the  appellees,  it  is  unnecessary  here  to  repeat 
them.  The  contest  is  one  entirely  of  law;  and  as  the  best 
and  most  conclusive  argument  he  can  present,  the  appellant 
annexes  hereto  certain  decisions  heretofore  made  on  the 
points  in  controversy  in  similar  cases,  by  the  Supreme  Court 
of  Louisiana,  and  the  Circuit  Court  of  the  United  States  for 
the  Louisiana  district.  These  decisions  were  all  rendered 
after  elaborate  argument,  on  due  deliberation,  and  disclose 
so  fully  the  reasons  on  which  they  are  founded,  that  it  cannot 
be  requisite  for  the  appellant  to  do  more  than  state  the  prin- 
ciples established  by  them.  These  courts  have  considered, 
that,  to  prevent  confusion,  and  secure  uniformity  of  action 
and  decision,  it  is  indispensable  that  all  the  claims  of  aU  the 
creditors,  without  distinction,  be  brought  before  the  bankrupt 
court,  and  that  all  the  property  to  which  the  bankrupt  may- 
have  any  claim  shall  be  administered,  sold,  and  distributed, 
undei  the  authority  of  that  court,  no  matter  what  liens  exist 
upon  it.  These  liens  themselves  cannot,  indeed,  be  disputed 
or  impaired,  and  against  that  the  rules  of  the  bankrupt  court 
have  made  due  provision ;  but  they  cannot  be  enforced  under 
state  laws  and  process,  for  that  must  inevitably  disturb  the 
uniform  and  harmonious  administration  of  the  bankrupt  act. 

Hence  it  has  been  held,  that,  from  the  moment  of  filing  the 
petition,  the  bankrupt  became  incompetent  to  stand  in  judg- 
ment in  the  state  courts,  and  that  the  assignee  in  bankruptcy 
has  the  right  to  cause  the  state  process  to  be  stayed,  to  take 
the  property  into  his  own  possession,  and  to  sell  it  free  from 
the  mortgage,  leaving  to  the  mortgagee  the  right  to  claim  the 
proceeds  in  the  court  of  bankruptcy,  under  such  rules  as  that 
sjourt  may  prescribe.  Such  has  been  the  practice  of  the  bank- 
rupt court  in  Louisiana,  and  the  rules  annexed  as  an  exhibit 
to  the  bill  were  adopted  by  the  District  Court  of  the  United 
States,  in  analogy  to,  or  conforming  with  them.  The  power  to 
prescribe  such  rules  is  given  by  the  6th  section  of  the  Bank- 
rupt Act,  and  they  contain  nothing  repugnant  to  the  proviso 
in  the  second  section,  since  the  state  liens  are  saved. 

There  is  also  a  distinction  to  be  noted  between  the  legal  effect 
of  a  mortgage  in  the  state  of  Louisiana,  and  the  common  law 
mortgage.  Under  the  latter,  the  legal  title  passes  to  the  mort- 
gagee. According  to  that  (system,  therefore,  the  assignee  does 
not  acquire  the  legal  title  by  the  assignment,  and  mortgaged 
property  consequently  i»  not  subject  to  administration  and 
sale,  as  part  of  the  bankrupt's  effects.  The  mortgage  ox 
Louisiana  is  thus  defined :  ^^  Mortgage  is  a  right  granted  to 
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the  creditor  ovet  the  property  of  his  debtor,  for  the  fieourify 
of  his  debt,  and  gives  him  the  power  of  having  the  property 
seized  and  sold  in  default  of  payment/'  Civil  Code  of  Louia- 
iana,  art.  3245. 

*4d01  ^^^^6  ^h^  legal  estate  in,  and  possession  of,  the  mort- 
gaged  premises  *in  Louisiana,  remains  in  the  mortgagor, 
and  passes  to  his  assignee.  Being  seized  of  the  legal  estate 
and  in  possession,  it  is  for  him  to  sell.  In  other  states,  the 
legal  title  passing  to  the  mortgagee  does  not  rest  in  the  assignee 
of  the  bankrupt  mortgagor,  and  consequently  the  decisions  in 
other  states  are  not  applicable  here. 

The  argument  for  the  appellees  was  the  following : 

The  decisions  of  the  Supreme  Court  of  Louisiana,  and  the 
Circuit  Court  of  the  United  States,  for  the  Louisiana  district, 
as  well  as  the  rules  in  cases  of  bankruptcy,  adopted  by  the 
District  Court,  aU  of  which  are  relied  upon  by  the  complain- 
ant, proceed  upon  the  mistaken  assumption  of  an  analogy 
between  the  cesaio  bonorum  or  concurso  de  acreadore9  of  the 
Louisiana  law,  and  the  Bankrupt  Act  of  the  United  States, 
and  a  supposed  obligation  or  authority  to  model  the  one  upon 
the  other.     There  is  no  such  analogy  and  no  such  authority. 

The  Louisiana  cancurBO  requires  all  the  creditors  of  the 
bankrupt  to  come  in,  grants  an  immediate  cessation  of  all 
actions  of  every  description  against  him,  and  vests  in  the 
syndic  all  his  property  without  distinction,  with  power  to  sell, 
cancelling  all  mortgages  and  liens,  and  conveying  an  absolute 
and  clear  title  to  the  purchaser.  The  rights  of  the  several 
creditors  are  settled  contradictorily,  and  the  liens  on  the 
property  sold,  which  have  been  cancelled  by  order  of  the 
syndic,  attach  upon  the  proceeds  of  the  property  in  his  hands. 
Mwes  V.  JEstewan,  1  Marl.,  198;  Code  of  1824,  art.  2172; 
Greiner  Lou.  Dig.,  tit.  In»olvencj/^  2S7;  and  the  authorities 
quoted  in  Fisher  v.  Vose^  8  Rob.  (La.),  475. 

In  the  bankrupt  law  there  is  nothing  of  all  this.    The  mort- 

Gge  creditor  is  not  compellable  to  prove  his  debt  under  the 
ukruptcy.  He  may  I'ely  upon  his  lien,  and  assert  and  prose- 
cute it  under  the  state  law  and  process.  There  is  no  authority 
to  stay  his  proceedings,  unless  his  mortffage  is  fraudulent  or 
void,  or  alleged  to  be  paid  off,  none  of  which  is  pretended 
here. 

If  he  elects  to  come  into  the  bankrupt  court  and  prove  his 
debt,  he  thereby  relinquishes  his  mortgage  or  other  iien,  and 
stands  upon  the  same  footing  as  an  orainary  creditor.  There 
is  no  power  given  by  the  Bankrupt  Act  to  ^e  court,  or  to  the 
assignee,  to  discriminate  in  the  distribution  of  the  proceeds  of 
property  sold  by  the  assignee,  between  oiieditots  holding  liens 
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on  it  and  those  holding  none.  The  only  authority  the 
assignee  has,  is  to  redeem  the  mortgage  under  the  order  and 
direction  of  the  court,  (sec.  11.)  If  he  does  not  choose  to 
redeem,  he  has  no  power  to  enjoin  the  pioceedingft  of  the 
mortgage  creditor.  That  would  be  to  impair  the  lieni  oon« 
trary  to  the  proviso  of  the  2d  section. 

To  prevent  or  obstruct  the  recovery  of  debts,  has  been  held 
impairing  the  obligation  of  contracts.  To  prevent  or  obstruct 
the  assertion  of  a  lien,  and  take  away  the  existing  remedy 
upon  it,  must  impair  the  lien. 

*A11  the  decisions  of  this  court  upon  the  former  sub^  r«4S1 
ject  are  authorities  for  us.  ^ 

The  dissenting  opinions  of  Judge  Bullard,  in  the  state  of 
Louisiana,  against  the  sheriff  of  the  first  judicial  district,  and 
J.  D.  Roasenda,  for  a  prohibition,  and  in  the  case  of  F.  B. 
Conrad,  assignee  of  Thomas  Banks,  for  a  mandamus^  which 
are  before  your  honors  in  this  case,  outweigh,  as  we  humbly 
contend,  in  soundness  and  acuteness  of  ailment,  the  con- 
trary  decisions  of  his  brethren. — Scevola  a^wniiar. 

The  wide  range  of  judicial  legislation  exercised  by  the  Dis- 
trict Court,  in  providing  that  ^'the  order  of  sale  shall,  %p9o 
faetOy  annul  the  mortgages,  liens,  StQ^  existing  on  the  property 
sold,''  and  the  vast  addition  to,  and  alteration  in,  the  bankrupt 
law,  thus  made,  cannot  receive  the  sanction  of  this  courts 
What  part  of  the  act  authorixes  the  District  Court  to  attach 
liens  on  the  proceeds  of  property  sold,  to  distribute  such  pro- 
ceeds otherwise  than  ratably,  without  discrimination,  or  to 
force  into  its  forum  a  mortgage  creditor  who  chooses  to  rely 
upon  his  lien,  and  not  to  prove  his  debt? 

Whence  does  that  court  derive  its  power  to  order  a  state 
register  of  mortgages  to  cancel  the  inscription  of  such  mort- 
gages on  his  records?  If  he  refuses,  how  is  such  order  to  be 
enforced?  If  enforced,  what  is  its  effect?  The  Supreme 
Court  of  Louisiana,  indeed,  courteously  lends  its  aid  to 
enforce  the  decrees  of  the  District  Court  sitting  in  bank- 
ruptcy, but  will  the  courts  of  other  states  do  so  ?  If  not^  is 
the  District  Court  of  the  United  States  armed  with  authority 
to  enforce  its  own  mandate  against  a  state  officer,  in  regard  to 
his  official  duty  under  the  laws  of  the  state^  as  to  the  registra- 
tion and  cancellation  of  mortgages?  Can  such  a  pretension 
be  maintained  in  all  the  states  ?  And  how  is  uniformity  in 
the  administration  of  the  bankrupt  law  to  be  secured^  by  the 
adoption  of  rules  going  far  beyond  its  text,  and  most  certainly 
incapable  of  execution  in  many  of  the  states? 

This  branch  of  the  subiect  assumes  a  tenfold  importanoe 
when  the  oourt  considers  that  these  rules  and  orders,  and  the 
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decrees  passed  under  them,  constitute  a  part  of  the  extraordi- 
naiT  bankrupt  jurisdiction  granted  to  the  District  Court  alone^ 
unaer  the  6th  section.  Such  decrees,  this  court  had  decided* 
are  without  appeal.    NeUon  y.  Garland^  1  How.,  265. 

While  concurrent  jurisdiction,  therefore,  is  granted  by  the 
8th  section  to  the  Circuit  and  District  Courts,  of  all  suits  at 
law  and  in  equity,  which  may  be  brought  by  an  assignee 
against  any  one  claiming  an  adverse  interest,  or  by  such  per- 
son against  the  assignee,  and  the  suit  so  brought  may  be  car- 
ried, by  appeal,  to  mis  tribunal,  the  hasty  and  inconsiderate 
orders  of  the  District  Court  in  bankruptcy,  though  they  may 
work  irreparable  injury,  are  not  subject  to  any  supervision. 

On  the  score  of  authority,  it  cannot  be  expected  we  should 
*4.^21  ^^  *more  than  produce  the  decisions  of  circuit  or  dis- 
-J  trict  judges.  These  questions  have  not  yet  been  adju- 
dicated in  this  court. 

We  rely  oii  the  following  cases,  decided  by  judges  of  this 
court  on  their  circuits  or  by  district  judges,  respectable  for 
learning  and  ability : 

The  decision  of  Mr.  Justice  Baldwin  in  the  matter  of 
Kerlin^  a  bankrupt,  reported  in  the  United  States  Gktzette,  of 
Philadelphia,  of  26th  October,  1848. 

The  decision  of  Mr.  Justice  Story  in  the  case  of  MUehell^ 
a9signee  of  Boper^  v.  Wtnslaw  and  oiherSy  in  the  Circuit  Court 
of  Maine,  reported  in  the  Law  Reporter  of  Boston,  for  Decem- 
ber, 1848,  pp.  847  and  860. 

Mr.  Justice  McLean's  decision  in  the  case  of  N.  (7.  MeLeanj 
aanffnee  in  bankruptcy^  v.  The  Lafayette  Banky  J.  S.  Bucking- 
ham  and  other 9 ;  to  be  found  in  the  Western  Law  Journal  for 
October,  1848,  p.  16. 

Mr.  Justice  McLean's  decision  in  the  case  of  N.  O.  McLean^ 
assignee^  v.  James  F.  Mdine.  Western  Law  Journal  for 
November,  1848,  p.  61. 

Mr.  Justice  Story's  decision  in  the  case  of  Muggridge^  5  Law 
Rep.,  867.  In  Ex  parte  Cooke^  Id.,  444 ;  Ex  parte  NewhaU^  Id., 
808.    In  Button  v.  Freeman^  Id.,  452. 

Mr.  Justice  Thompson's  decision  in  Haughton  v.  Eutti$y  Id., 
606. 

Judge  Prentiss's  (of  Vermont)  opinion  in  Ex  parte  Spear^ 
Id.,  899 ;  and  Ex  parte  Oomstoek^  Id.,  166. 

Judge  Conkling's  (of  New  York)  opinion  in  Ex  parte  AUen^ 
Id.,  868. 

Judge  Monroe's  (of  Kentucky)  opinion  in  Niles's  Register, 
5th  November,  1842 ;  and  those  of  Irwin,  Randall,  and  Gil- 
christ, Ibid. 

These  cases,  it  is  humbly  submitted,  establ'sh  the  doctrine 
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'  for  which  the  defendants  contend,  namely :  that  the  state  lien 
in  this  case  was  properly  and  rightfully  enforced  under  the 
state  law  and  process ;  that  the  rules  of  the  District  Court  of 
Louisiana  relied  upon  are  void  and  without  force,  exceeding 
the  jurisdiction  of  that  court,  and  interpolating  new  principles 
into  the  Bankrapt  Act;  that  the  title  acquired  by  Preston 
and  Phelps,  at  sheriff's  sale,  under  execution  founded  upon 
the  mortgage,  is  good,  valid  against  the  assignee ;  and  that  the 
demurrer  was  properly  sustained,  and  the  Dili  rightfully  dis- 
missed. 

"  Proceedings  in  bankruptcy,"  as  per  section  6,  are  of  exclu- 
sive cognisance  in  the  District  Courts  of  the  United  States. 

These  proceedings  are  but  acts  of  administration  upon 
property  and  accounts,  closely  resembling  the  administration 
of  decedents'  estates  in  the  Courts  of  Probate.  Proceedings 
in  bankruptcy  by  virtue  of  the  provisions  of  this  section,  are 
not  "suits  at  law  and  equity,"  which  may  be  brought  by  and 
against  the  assignee,  touching  *property  or  rights  of  r^^gg 
property  claimed  to  have  belonged  to  the  bankrupt,  as  •- 
per  section  8.  To  entertain  such  suits,  the  Circuit  and  Dis- 
trict Courts  of  the  United  States  have  "concurrent  juris- 
diction." 

And  of  suits  in  court  pending  by  and  against  a  party  who 
becomes  bankrupt,  such  pending  controversies  do  not  abate 
t>y  operation  of  the  law  upon  the  party's  being  declared 
bankrupt. 

The  jurisdiction  of  the  state  courts,  as  to  such  controver- 
'Bies,  is  not  interfered  with  by  the  act  of  bankruptcy.  The 
assignee  becomes  vested  with  the  precise  rights  and  condition 
of  the  bankrupt  in  respect  to  his  property  and  controversies, 
which  were  possessed  and  sustained  by  the  bankrupt  on  the 
•  day  of  his  being  "  decreed  "  a  bankrupt.  And  the  bankrupt's 
suits  pending  are  to  be  "  prosecuted  and  defended  (by  the 
assifi^nee)  in  the  same  wav,  and  with  the  same  effect,  as  they 
miffht  have  been  by  such  bankrupt."    Section  8. 

In  this  case,  the  judgment  of  Boyd  against  the  mortgagor, 
"the  order  of  seizure  and  sale,  and  the  levy  of  execution,  were 
all  before  the  party  filed  his  petition  in  bankruptcy. 

Now,  by  the  express  provision  of  section  8,  the  assignee's 
rights  and  duties  in  respect  to  this  state  proceeding  upon 
the  mortgage,  (irrespective  of  its  being  a  question  oi  mort- 
gage,) were  neither  more  nor  less  than  to  present  himself  in 
the*  court  where  the  case  was  progressing  to  final  execution, 
and  there  make  any  defence  Norton,  the  bankrupt,  might  have 
^dene.  But  it  wholly  subverts  the  provision  oi  section  8,  to 
indulge  the  assignee  in  disregarding  such  pending  controTe^ 
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sies,  and  then  permit  him  to  assume  the  attitude  of  plaintiff  in 
the  same  casef  commencing  de  novo  in  the  District  Court  of 
the  United  States,  and  there  to  discard  as  coram  nan  judioe  aU 
that  had  been  previously  adjudged  in  the  state  court. 

But  besides  that  this  was  a  case  pending  in  a  state  court 
where  the  assignee  should  have  made  defence,  as  per  section 
8,  as  a  question  of  mortgage,  it  has  more  distinction  and 
immunity  in  the  consideration  of  the  Bankrupt  I/aw.  And  in 
this  aspect  the  District  Court  of  the  United  States  proceeding 
in  bankruptcy  had  no  jurisdiction  of  it,  (unless  the  mortgagor 
had  chosen  to  file  his  claim,)  save  and  except  to  administer 
and  sell  the  equity  of  redemption,  or  to  redeem  the  mortgage, 
as  per  section  11. 

There  is  no  legitimate  pretence  this  bill  in  chancery  is  a 
proceeding  in  bankruptcy.  The  District  Court  has  no  equity 
jurisdiction  in  this  respect,  but  in  virtue  of  section  8|  and 
which  confers  it  equally  on  the  Circuit  Court.  And  yet  the 
bill  seeks  an  administration  in  bankruptcy  of  this  mort- 
gaged property  coercively  against  the  mortgagor,  within  rules 
prescribed  under  the  provisions  of  section  6.  If  this  be 
so  attainable,  then  the  Circuit  Court  too,  which  has  no  origi- 
nal jurisdiction  in  bankruptcy,  may  nevertheless  obtain  it  by 

*4841  bill  in  equity. 

^  *But  all  tiie  pretensions  of  this  bill  are  conceived  to 
be  unparalleled  in  the  conflicting  and  imperious  results  it 
proposes. 

Section  2,  of  the  Bankrupt  Act,  is  regarded  as  express 
authority  to  the  assignee  and  the  court  in  bankruptcy  to 
impair,  annul,  and  destroy  this  mortgage.  And  by  the  rule  of 
court  seising  upon  the  mortgage  for  administration  in  bank- 
ruptcy, to  maintain  a  semblance  of  respect  for  the  mandates 
of  section  2«  the  provisions  of  section  5  are  deliberately  viola- 
tod,  which  forbids  any  'Apriority  or  preference  ^'  to  be  awarded 
among  private  creditors.  It  assumes  the  right  to  treat  as  a 
nullity  an  ordinary  state  adjudication  of  a  mortgage  interest, 
fully  rendered  previous  to  any  jurisdiction  having  attached  to 
the  bankrupt  court.  In  truth,  the  state  adjudication  is  ad- 
judged of  as  an  ea;  post  facto  usurpation.  The  jurisdiction 
was  well  enough  in  the  state  court  inceptively,  and  throughout 
its  progress  to  the  rendition  of  judgment.  But  while  the  exe- 
cution of  the  state  court  was  being  consummated,  the  debtor 
filed  his  petition.  And  thisi  the  bill  assumes,  ipso  facto^ 
reversed  the  judgment  of  the  stete  court  or  avoided  it  as  a 
nullity. 

In  view  of  a  fair  interpretation  of  the  Bankrupt  Act)  and 
of  the  disastrous  considerations  presented  by  the  bill  in 
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ease,  we  assure  ourselves  with  the  belief^  that  results  so  un- 
just, BO  inharmoniously  absurd,  will  not  be  sustained  in  the 
reversal  of  this  decree. 

The  lien  of  a  judgment  and  execution  attaches  as  to  real 
estate  upon  the  rendition  of  the  judgment,  as  to  personal 
property  upon  the  seizure  or  levy  of  the  execution.  Code  of 
Practice,  art.  722,  728 ;  Civil  Code,  art.  3289,  8290, 8291,  8292 ; 
Ihfffy  V.  T<mn9end^  9  Mart.  (La.),  685 ;  BroAhiry  and  Foster 
V.  morgan^  2  La.,  479. 

Here  the  levy  or  seizure  was  before  the  date  of  the  petition 
in  bankruptcy,  and  the  lien  of  the  judgment  had  attached 
even  if  the  property  levied  on  had  been  personal,  much  more 
when  it  was  real. 

The  order  of  seizure  under  a  mortgage  is  by  the  law  of 
Louisiana  a  judgment  from  which  appeal  lies  to  the  Supreme 
Court,  and  on  which,  upon  a  proper  case  shown,  injunction 
may  issue.  Qurlie  v.  Coquet^  8  Mart.  (La.),  N.  S.,  498 ;  Mo- 
Donough  v.  Zaoharie^  8  La.,  816 ;  Code  of  Practice,  tit.  InQuno- 
tion,  art.  296,  809;  WeUa  v.  Hunter,  6  Mart.  (La.),  N.  S.,  811 ; 
Orane  v.  PhiUips,  7  Id.,  276;  8  Id.,  688;  8  Id.,  480;  4  Id.,  499. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court. 

It  appears  in  this  case,  that,  in  January,  1844,  a  bill  was  filed 
in  the  Circuit  Court  of  the  United  States  for  the  eastern  dis- 
trict of  Louisiana,  sitting  in  chancery,  by  Richard  Nugent, 
assignee  of  the  estate  of  Elizabeth  Norton  in  bankruptcy, 
stating,  that  the  said  Elizabeth  Norton,  on  the  9th  day  of 
May,  1842,  filed  her  petition  in  the  District  Court  of  the 
United  States  to  be  declared  a  bankrupt,  and  that  she  was 
accordingly  decreed  to  be  such  about  the  1st  of  June,  r«4qr 
in  •the  same  year ;  that  she  returned  in  her  schedule  l  ^  *^ 
two  lots  of  ground  in  the  city  of  La  Fayette,  particularly 
described  in  the  bill;  and  that  George  William  Boyd  was, 
among  others,  returned  as  a  creditor  for  the  sum  of  $9000, 
and  tnat  notice  was  served  on  him  of  the  proceedings  in 
bankruptcy.  The  bill  further  states,  that  prior  to  and  at  the 
time  of  the  petition  in  bankruptcy  the  two  lots  above  men- 
tioned were  affected  by  a  specisd  mortgage  to  the  said  Boyd, 
which  was  valid  by  the  laws  of  Louisiana,  for  the  sum  of 
$9000  and  upwards ;  that  prior  to  the  bankruptcy  of  Elizabeth 
Norton,  that  is  to  say,  about  the  11th  of  November,  1841, 
Boyd  commenced  suit  upon  his  said  moiiigage  in  the  proper 
state  court  of  Louisiana,  and  obtained  judgment,  with  the 
privileges  of  a  mortgage,  and  issued  execution  thereon,  which 
was  levied  upon  the  said  property  about  the  16th  of  February, 
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1842 ;  and  on  or  about  the  4th  of  June  following  the  property 
was  regularly  sold  by  the  sheriff  under  the  execution  to  Isaac 
T.  Preston  and  Abner  Phelps,  who  took  possession  of  the  said 
two  lots  and  continue  to  hold  them,  claiming  as  owners.  The 
bill  further  states,  that  the  complainant,  having  received  notice 
of  the  levy  and  intended  sale  under  the  execution,  duly  notified 
the  said  Boyd,  Preston,  Phelps  and  the  sheriff  in  writing,  before 
the  sale,  of  his  appointment  as  assignee  as  aforesaid,  and  caur 
tioned  them  not  to  proceed  with  the  sale ;  but  that  the  parties, 
continuing  and  intending  to  defeat  the  just  rights  of  the  com- 
plainant, proceeded  to  sell,  and  placed  the  purchasers  above 
mentioned  in  possession  of  the  property  in  question.  The 
complainant  refers  to  and  exhibits  with  his  bill  certain  rules 
adopted  by  the  District  Court  of  the  United  States  for  the 
disposition  of  real  estate  surrendered  by  bankrupts,  and  encumr 
bered  by  mortgages ;  and  charges,  that  by  virtue  of  the  Bank* 
rupt  Act  all  the  proceedings  in  the  state  court  ought  to  havc^ 
been  stayed,  from  the  moment  the  petition  of  the  bankrupt 
was  filed ;  and  that  the  subsequent  proceedings  were  irregular, 
and  conferred  no  title  on  the  purchasers ;  and  that  the  com* 
plainant  was  entitled  to  take  the  property  from  the  hands 
of  the  sheriff,  and  to  administer  and  sell  the  same  under  the 
direction  of  the  District  Court  by  virtue  of  the  act  of  Con- 
gress and  the  rules  of  court  above  mentioned.  The  bill  then 
prays  process  against  Boyd,  Preston,  and  Phelps,  and  that  the 
proceedings  under  the  execution  subsequent  to  the  petition  in 
bankruptcy  should  be  declared  irregular;  that  the  title  of 
Preston  and  Phelps  from  the  sheriff  should  be  decreed  to  be 
null  and  invalid,  and  the  said  Preston  and  Phelps  be  ordered 
to  restore  the  said  lots  to  the  possession  of  the  complainant, 
to  be  administered  and  sold  by  him  in  conformity  with  the 
orders  of  the  District  Court  of  the  United  States,  and  in  pur- 
suance of  the  rules  before  referred  to ;  and  that  Boyd  should 
be  directed  to  come  into  the  District  Court,  and  conform  him- 
self to  the  orders  of  the  court  and  the  rules  aforesaid. 
*4361  ^^^  defendants  appeared,  and  demurred  to  the  bill; 
-■  and  upon  *final  hearing  on  the  demurrer,  the  following 
decree  was  passed  by  the  Circuit  Court:— 

^*  This  is  a  bill  in  equity,  presented  by  an  assignee  in  bank- 
ruptcy, to  set  aside  a  certain  sale,  made  under  a  writ  of  seiz- 
ure and  sale  from  the  District  Court  of  Louisiana,,  upon  the 
ground  that  the  District  Court  of  the  United  States  was,  by 
the  bankrupt  law  passed  by  Congress  on  the  19th  of  August, 
1841,  vested  with  exclusive  jurisaiction  over  all  inatters  apper- 
taining to  the  settlement  of  the  affairs  of  the  bankrupt;  and 
that,  consequently,  the  sale  made  by  the  District .  Court  of 
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Louisiana  has  transferred  no  legal  title  to  the  property.  '  The 
bill  further  claims  the  property  sold  as  a  part  of  the  property 
of  the  bankrupt  to  be  sold  or  otherwise  disposed  of  under  the 
orders  of  the  District  Court  of  the  United  States.  It  appears 
that  the  property  in  question  consists  of  real  estate,  and  that 
the  same  was  sold  to  satisfy  a  special  mortgage  held  by  the 
creditor  who  obtained  the  order  of  seizure  and  sale  from  the 
state  tribunal. 

^*I  have,  after  an  attentive  consideration  of  the  various  alle^ 
gations  in  the  bill,  ordered  the  same  to  be  dismissed,  and  shall 
now  proceed  to  state  very  briefly  the  grounds  upon  which  I 
acted.  In  the  first  place,  I  do  not  consider  that  there  is  any 
equity  in  the  bill;  the  property  was  specially  mortgaged  to 
satisfy  the  claim  of  the  crecutor  who  demanded  the  sale ;  and 
it  does  not  appear  that  in  the  assertion  of  his  right  he  has  in 
any  manner  interfered  with  the  rights  of  the  other  creditors 
of  the  bankrupt.  It  does  not  appear  that  any  doubt  existed 
as  to  the  validitv  of  the  mortgage,  or  that  the  creditor  has 
obtained  any  right  or  any  advantage  over  the  other  creditors 
which  the  District  Court,  sitting  in  bankruptcy,  would  not 
have  been  bound  to  awai'd  him  under  the  express  provisions 
of  the  bankrupt  law.  It  is  quite  clear  that  the  liens  and 
mortgages  which  are  valid  under  the  state  law  must  be  pro- 
tected by  the  District  Court  of  the  United  States,  sitting  in 
bankruptcy,  and  it  will  not  be  pretended  that  the  creditor  at 
whose  instonce  the  property  in  question  was  sold  would  not 
have  been  entitled,  unaer  any  and  all  circumstances,  to  the 
proceeds  of  that  property  to  satis^  the  amount  alleged  to  be 
due  him.  What  benefit  would  then  accrue  to  the  general 
creditors  of  the  bankrupt  by  the  interference  of  this  court  in 
a  matter  which  seems  to  have  been  fairly  and  finally  adjudi- 
cated ?  While  I  am  well  satisfied  that  no  good  would  arise 
from  such  an  interference,  I  am  equally  well  satisfied  that 
great  injustice  would  be  done  both  to  the  mortgage  creditor 
and  to  the  estate  of  the  bankrupt,  by  subjecting  both  unneo- 
essarily  to  additional  costs  and  expenses. 

^^  I  agree  fully  in  the  opinion,  that  upon  the  ground  of  ex- 

§ediency  the  jurisdiction  of  the  District  Court  of  the  United 
tates  over  all  the  property  of  the  bankrupt,  mortgaged  or 
otherwise,  should  be  exclusive ;  but  I  do  not  understand  th^ 
bankrupt  law  to  render  it  so.  Where  a  creditor,  by  virtue  of 
a  special  mortgage,  elects  to  foreclose  that  mortgage  before  a 
state  tribunal,  the  federal  court  is  not  called  *upon  to  r^^oj 
interpose,  except  in  cases  where  from  the  nature  of  the  '- 
case  wrong  or  injustice  may  be  done  to  other  creditors  in 
interest,  or  where  the  mortgage  itself  may  be  contested. 
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••  I  wish  it,  however,  to  be  distinctly  understood,  that  I  arc 
folly  of  opinion  that  the  District  Court  of  the  United  States 
is  yested  with  jurisdiction  over  mortgaged  property  belonging 
to  the  bankrupt,  and  that  when  a  proper  case  is  shown,  it  has 
|K)wer  to  foreclose  a  mortgage,  ana  to  do  all  other  acts  neces- 
sary to  bring  about  a  final  distribution  and  settlement  of  the 
bankrupt  estate.  I  am  also  of  the  opinion,  that  in  a  case 
where  a  creditor  calls  in  question  the  validity  of  a  mortgage 
held  by  another  creditor,  it  is  the  duty  of  the  said  court  to 
exercise  jurisdiction  over  the  questions  involved,  and,  if 
necessary,  to  declare  the  mortgage  null  and  void. 

^  In  the  case  before  me  no  such  question  is  involved,  and  I 
see  no  reasons  whv  the  equity  powers  of  this  court  should  be 
exercised  to  do  that  which  cannot  change  the  rights  of  the 
parties  interested,  but  which  would  have  me  effect  of  doing  a 
positive  injustice  to  the  mortgage  creditor,  by  subjecting  his 
property  to  useless  costs  and  expenses. 

*^It  is,  therefore,  ordered  that  the  complainant's  bill  be 
dismissed." 

We  have  inserted  the  whole  of  this  decree,  because  we  think 
the  court  were  not  only  right  in  dismissing  the  bilU  but,  with 
a  single  exception,  we  concur  also  in  the  principles  and  rea- 
soning on  which  the  learned  judge  founded  his  decision.  The 
exception  to  which  we  allude  is  that  part  of  the  decree  in 
which  he  expresses  his  opinion,  that  upon  the  ground  of  expe- 
diency the  jurisdiction  of  the  District  Court  of  the  United 
States  over  all  the  property  of  the  bankrupt,  mortgaged  or 
otherwise,  should  be  exclusive,  so  as  to  take  away  from  the 
state  courts  any  jurisdiction  in  such  cases.  Upon  that  sub- 
ject it  is  not  our  province  to  decide,  and  we  have  no  desire  to 
express  an  opinion  upon  it.  But  in  every  other  respect  the 
decree  conforms  to  the  opinion  delivered  by  this  court,  at  the 
present  term,  upon  the  motion  for  a  prohibition  in  the  case 
^  parte  Hie  City  Bank  of  New  Orleans^  in  the  matter  of  Wtl- 
liam  Christy^  aesiffnee  of  jbaniel  T.  Walden^  a  bankrupt^  v.  The 
City  Bank  of  New  Orieane,  In  that  case  the  opinion  of  this 
court  in  relation  to  the  jurisdiction  of  the  District  Court  in 
matters  of  bankruptcy  has  been  fully  expressed,  and  need  not 
be  repeated  here ;  and  according  to  the  principles  therein 
stated,  the  decree  of  the  Circuit  Court  in  this  case  must  be 
affirmed. 

Mr.  Justice  CATRON. 

I  think  the  adjudication  in  this  case  is  in  conflict  with  that 
made  in  the  Circuit  Court  at  New  Orleans  in  Chriety  against 
the  City  Bank;  and  in  support  of  which,  a  majority  of  my 
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brethren  saw  proper  to  express  their  views  at  a  previous  dav 
during  this  term,  in  the  unsuccessful  application  of  the  bank 
for  a  prohibition ;  but  that  the  *ca8es  are  alike — and  r«4Qo 
one  cannot  be  maintained,  and  the  other  overthrown.      ^ 

In  that  case  the  petition  of  the  assignee  set  forth  the  entire 
legal  grounds,  whj  the  District  Court  should  annul  the  judg- 
ments in  the  state  court,  and  pronounce  the  sale  void. 

1.  That  the  property  sold  was  given  in  by  Walden,  the 
bankrupt,  as  part  of  his  effects. 

2.  That  the  bank  had  notice  thereof,  before  the  sale  by  the 
sheriff. 

8.  That  the  sale  was  void,  being  contrary  to  the  Bankrupt 
Law,  which  operated  to  stay  all  further  proceeding  so  soon  as 
Walden's  petition  was  filed,  and  was  a  bar  to  any  further 
prosecution  of  the  suit  until  an  assignee  should  be  appointed. 
That  the  sale  with  notice  was  a  fraud  upon  the  act  of  Con- 
gress, and  the  other  creditors  of  Walden,  by  reason  of  the 
law,  because  the  bank  was  endeavoring  to  obtain  an  illegal 
preference. 

4.  That  at  the  sale  the  property  was  struck  off  in  blocks, 
although  consisting  of  different  buildings,  at  two-thirds  of  its 
value:  ^^AU  of  which  actings  and  doings  are  prohibited  by 
law,  and  render  said  sale  nuU  and  void.'' 

5.  That  the  sale  was  in  other  respects  irregular,  the  legal 
formalities  not  having  been  observed. 

6.  That  the  mortgage  was  void  for  usury,  because  in  effect- 
ing the  loan  the  bank  gave  Walden  bonds  on  the  Second 
Municipality  instead  of  money,  and  they  were  then  at  a  dis- 
count at  from  twenty  to  twenly-five  per  cent. 

To  these  allegations  the  bank  answered : — 

1.  By  plea  that  the  District  Court  was  not  by  law  em- 
powered to  decide  on  the  matters  charged. 

2.  That  all  the  matters  and  things  set  forth  had  already 
been  decided  by  a  court  of  competent  jurisdiction — ^referring 
to  the  adjudications  by  name. 

3.  The  defendant  answers,  and  avers,  that  the  mortgage 
was  legal  and  valid,  and  given  upon  a  full  and  adequate  con- 
sideration. 

4.  That  the  order  of  sale  was  duly  granted,  and  the  writ 
thereon  properly  issued :  and  that  the  property  described  in 
the  petition  was  lawfully  seized,  and  after  a  compliance  with 
all  the  legal  formalities,  was  sold,  and  adjudicated  to  the 
defendants:  that  the  price  was  fully  paid  by  giving  a  credit — 
and  that  the  property  is  held  under  an  indefeasible  title. 

5.  All  the  allegations  in  the  petition  not  admitted,  are 
denied,  and  a  trial  demanded  of  them. 
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This  answer  was  excepted  to  as  containing  no  legal  ffiouncU 
of  defence ;  the  question  was  adjourned,  under  the  6th  sec- 
tion of  the  Bankrupt  Law,  to  the  Circuit  Court  to  be  there 
heard  and  determined.  It  stood  in  that  court  as  on  bill  and 
answer:  the  answer  was  taken  of  course  as  true  in  all  its 

•4891  P^^*^ — ^^^  ^^^y  question  being  whether  *any  legal 
-J  ground  of  defence  was  furnished  by  the  plea,  sup- 
ported by  an  answer,  denying  the  alleged  unfairness  of  the 
sale — ^presenting  the  same  question  in  substance  as  did  the 
case  of  Sarpending  v.  The  Dutch  Churchy  in  16  Pet.  By 
setting  the  case  down  on  plea  and  answers,  the  proceedings  in 
the  supreme  and  inferior  state  courts  were  admitted  of  neces- 
sity to  have  been  properly  and  fairly  conducted ;  and  the  sale 
legally  and  fairly  made.  This  was  the  undoubted  aspect  of 
the  case  as  presented  to  and  decided  by  the  Circuit  Court. 
Its  decree,  in  the  form  of  instructions  to  the  bankrupt  court, 
is,  first — That  the  latter  had  full  and  ample  powers  to  try  all 
the  questions  presented  in  the  assignee's  petition :  2dly.  That 
the  sale  made  under  the  seizure  by  order  of  the  state  court 
was  void ;  and  that  the  bankrupt  court  should  declare  it  so : 
8d.  That  the  bankrupt  court  had  full  power  to  re-try  the 
validity  of  the  mortgage  and  ascertain  whether  it  was  void 
for  usury  or  otherwise :  and  this  on  the  ground  exclusively 
that  the  proceedings  in  the  state  courts  were  annulled  by  force 
of  the  bankrupt  law,  and  the  fact  of  Walden  applying  for  its 
benefit. 

Taking  the  petition  and  answer  together,  and  a  case  existed 
in  all  its  features  like  the  present,  on  the  title  by  execution ; 
each  being  a  fair  and  regular  proceeding  in  the  state  court. 
One  is  suppressed — and  the  other  maintained.  And  on  what 
ground  does  the  district  judge  assume  to  act  contrary  to  the 
former  adjudication  ?  Because  it  was  equitable  and  for  the 
best  interests  of  the  estate  to  be  distributed,  in  his  judgment. 
The  obvious  meaning  of  which  is,  that  he  had  power  to  over- 
throw the  title  or  not,  at  his  discretion ;  and  that  such  discre- 
tion was  the  law  of  the  case  and  the  tenure  of  the  title, 
according  to  the  true  intention  of  the  Bankrupt  Act.  On 
this  assumption  are  the  two  cases  attempted  to  be  reconciled ; 
and  on  no  other  can  they  avoid  direct  conflict,  even  in  appear- 
ance. In  reality,  the  one  title  is  as  good  as  the  other.  The 
tendency  of  such  a  doctrine  is  too  threatening  to  titles  to  be 
silently  acquiesced  in.  Did  Congress  intend  that  the  force 
and  effect  of  judgments  and  executions  in  a  state  court, 
should  depend  on  the  sole  discretion  of  a  judge  sitting  in 
bankruptcy?  Was  it  intended  to  discard  the  axiom,  that 
unrestrained  discretion  in  those  that  govern^  is  inconsistoii^ 
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mik  tiM  TigbtB  of  those  that  are  governed,  be  they  of  property 
er  rperson?  It  k  rery  difficult  to  suppose  so ;  and  as  difficult 
to  ttoeommodate  the  oonstroetion  of  the  act  to  such  a  supposi- 
tion. It  is  declared,  *^that  it  shall  not  be  construed  to  annul, 
destroy,  or  impair,  any  liens  or  mortgages,  on  property  real  or 
peiwmal,  which  may  be  valid  by  the  laws  of  the  states  respec- 
tively." 

Here  two  Uens  are  combined ;  one  by  mortgage,  the  other 
by  lexecution  levied.  In  Christy  v.  The  City  BafJc^  as  already 
stated,  that  by  mortgage  was  recognized  as  a  right  protected 
by  the  act,  but  to  be  a£ninistered  in  the  bankrupt  court  only ; 
that  by  exeoution  was  ^pronounced  void.  This  decis-  r^^jA 
km  thie  court  below  was  asked  to  follow  out,  in  the  '- 
case  before  us,  and  refused. 

By  the  execution  levied,  the  lien  **  was  valid  by  the  laws  of 
&e  state  " — in  the  words  of  the  saving  clause ;  the  remedy  by 
seieure  created  the  right ;  to  annul,  or  to  stay  the  execution, 
impaired  a  r^t,  excepted  out  of  the  act.  Since  the  opinions 
were  delivered  in  the  ex  narte  application  of  the  City  Bank, 
we  haEve  in  efieot  so  hela  at  the  present  term,  in  Waller  v. 
Be^} 

In  making  exceptions  in  fjEivor  of  liens  created  by  judgment 
and  execaticm,  Congress  was  governed  by  practical  considera- 
tions. The  stiettes  usually  were  larse,  the  bankrupt  courts  in 
many  of  them  &r  off  from  the  cremtors,  the  debts  owing  by 
the  bankrupt  small  in  amount  to  a  great  extent;  for  these 
recov'eries  would  be  had  in  the  inferior  courts  and  before  mag- 
istrates ;  the  property  would  be  seized  by  execution,  and  he 
the  debtor  be  driven  into  bankruptcy;  this  step  might  be 
taken  secreliy.  The  officer  having  possession  of  the  property 
had  to  dispose  of  it  according  to  the  commands  of  the  writ, 
and  make  return  to  the  state  tribunal;  a  return  that  tiie 
debtor  had  applied  for  the  benefit  of  the  bankrupt  law  would 
not  be  a  legal  return,  as  I  have  held,  and  always  supposed ; 
and  that  a  decree  declaring  the  party  a  bankrupt,  would  not 
alter  the  ease ;  as  in  either,  the  lien  would  be  not  only  im- 
paired, but  destroyed  where  the  lew  alone  gave  it,  as  is  the 
case  in  many  instajices.  To  drive  the  small  creditor  into  the 
bankrupt  oourt  to  establish  his  demand  and  effectuate  his  lien, 
would  often  have  been  worth  more  in  trouble  and  expense 
than  the  debt,  and  in  the  mean  time  the  property,  bein^  aban- 
doned by  die  officer,  and  not  taken  possession  of  by  the 
assignee,  would  in  many  instances  perish.  These  facts  were 
too  palpable  for  Coiigress  to  overlook.    To  protect  such  liens, 
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I  take  it  the  exception  was  a  oompromise  between  the  oppo- 
nente  and  friends  of  the  bill ;  the  one  side  supporting  rights 
secured  by  the  state  laws,  and  the  other  seeking  to  adopt  a 
different  rule  under  the  Constitution  of  the  United  States,  in 
rerard  to  the  relation  of  debtor  and  creditor. 

In  manj  cases  the  bankrupt  might  owe  debts  in  other  states 
than  that  where  he  would  be  dedared  bankrupt ;  then  other 
difficulties  would  arise  on  executions  being  levied  in  the 
foreign  jurisdictio.a,  to  which  the  powers  of  the  bankrupt 
court  could  not  extend.  In  all  the  cases  enumerated  the 
assignee  had  given  to  him  the  same  powers  the  bankrupt  pre- 
viously had,  to  sue  and  defend,  and  no  material  difficulty 
could  arise  (or  has  arisen)  in  adjusting  the  claims  in  the  state 
courts,  to  which  the  assignee  was  bound  to  apply. 

That  a  mortgage  can  be  foreclosed  in  the  bankrupt  court, 
and  the  lien  given  by  it  be  preserved  there,  I  have  never 
doubted,  if  the  jurisdiction  of  a  state  court  had  not  attached, 
and  was  not  ousted  by  the  proceedings  in  bankruptcy. 

For  the  foregoing  reasons,  I  think  the  court  of  Louisiana 
*4411  ^^  *mi8taken  when  it  assumed  to  have  power  to  sup- 
-■  press  the  sale  made  by  the  sheriff,  or  to  let  it  stand,  at 
its  discretion. 

The  decree  is  deemed  entirely  proper;  nor  would  the 
reasons  for  it  have  been  noticed  had  not  my  brethren  adopted 
ihem  to  the  extent  above ;  and  with  which  adoption  I  cannot 
concur. 


♦*»^» 


Ghables  H.  Cabboll,  Comflainakt,  v.  Obbin  Saffobd, 
Tbbasiibeb  of  the  County  of  Gekbsee,  ik  th^  Statb 
OF  MiOHiGAK,  Defendant. 

When  the  purchMer  of  Uund  from  the  United  States  has  paid  for  it,  and  re- 
ceived a  nnal  certificate,  it  is  taxable  property,  according  to  the  statutes  of 
Michigan,  although  a  patent  has  not  yet  been  issned.^ 

>Afpijsd.    County  qf  Cass  ▼.  Jtfbr-  Shearer,  30  Oal.,  648;  PeepU  ▼.  IHs- 

risout  28   Minn.,  200.     Followed.  Me,  81  CaL,  14&:  FeqpU  v.  Cohen^  Id., 

Levi    ▼.     Thompson,    4    How.,    19.  210;  People  v.  Crockett,  8S  Cal.,  150; 

CiTBD.    Doe  y.  Sslava,  0  How.,  447;  Astrom  v.  Hammondj  8  McLean,  107; 

Cody  ▼.  Bighmey,  54  Iowa,  618;  Pae.  Carroll  ▼.  Perry,  4  Id.,  25.    But  if 

Coast  Mining  ic  Co,  v.  Spargo,  8  acquired  from  the  government  after 

Sawy.,  647.  the  termination  of  the  time  within 

Upon  entry  and  payment  and  re-  which  assessments  of  taxes  are  made, 

ceiying  a  certificate  thereof,  the  par-  it  is  not  liable  to  taxation  until  the 

chaser  becomes  the  equitable  owner  following  year.    Des  Moines,  Ae,  Co, 

of  the  land  purchased  of  the  govern-  v.  Polk  County,  10  Iowa,  IjTaUman 

ment,  and  such  Iknd  is  taxable  by  the  v.   Butler,  12  Id.,  531. .  when  the 

state.     Union  M.  A  M,  Co.  v.  Dang-  United  States  government  took  pos- 

bey,   2   Sawy.,  450,  455;   Peop'.e  v,  session  of  land  ui  1861,  and  oontinne^ 
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Taxation  utK)!!  lancU  so  held  is  not  a  violation  of  the  ordinance  of  1787,  as  an 
"interference  with  the  primary  disposition  of  the  soil  by  Congress,"  nor  Is 
it  "  a  tax  on  the  lands  of  the  united  SUtes."  The  stote  of  Michigan  conld 
rightfully  Impose  the  tax. 

It  was  oomx>etent  for  the  state  to  assess  and  tax  snch  lands  at  their  foil  value, 
as  the  absolute  proi>erty  of  the  holder  of  the  final  certificate,  and  in  defitult 
of  payment,  to  sell  them  as  if  he  owned  them  in  fee.^ 

In  case  of  controversy,  a  court  of  equity  is  the  proper  tribunal  to  prevent  an 
injurious  act  by  a  public  officer,  for  which  the  law  might  give  no  adequate 
redress,  or  to  avoid  a  multiplicity  of  suits,  or  to  prevent  a  cloud  from  bcdng 
cast  over  the  title.* 

This  case  came  up  on  a  certificate  of  diyigion  from  the 
Circuit  Court  of  the  United  States  for  the  district  of  Michi* 
gan,  sitting  as  a  court  of  equity. 

Tlie  complainant  residea  in  the  state  of  New  York,  and  in 
1886  purchased  from  the  United  States  three  thousand  five 
hundred  and  forty-nine  and  seventy-one  one-hundredths  acres 
of  land  in  Genesee  county,  in  Michigan.  The  lands  were 
paid  for  in  the  way  usually  pursued  by  purchasers  of  the 
public  domain,  subject  to  private  entry  and  sale.  According 
to  the  laws  of  Congress,  and  the  practice  of  the  land  officers, 
an  individual  wishing  to  purchase  a  tract  of  land  makes  appli- 
cation, in  writing,  to  the  register,  specifying,  in  the  applica- 
tion, the  particular  tract  sought  to  be  bought.  The  register 
examines  and  ascertains  whether  it  is  subject  to  entry.  If  it 
be,  he  gives  to  the  applicant  a  memorandum,  addressed  to  the 
receiver,  stating  the  application,  and  that  the  land  is  subject 
to  entry.  This  is  taken  to  the  receiver,  and  the  money  there 
paid.  The  receiver  executes  receipts  in  duplicate,  specifying 
the  particular  tract  sold,  and  the  price  paid  for  it.  One  of 
these  is  delivered  to  the  purchaser,  the  other  to  the  register ; 
and  this  last  is  transmitted  to  the  office  at  Washington  as  a 


to  hold  and  occupy  it  until  1866,  it  Pierce  v.  ire&6,SBro.  Ch.,16n.;JEray- 
was  held  liable  to  taxation  during  the  ward  v.  J>rinsd€Ue,  17  Yes.,  Ill ;  PetU 
time  it  was  so  held  and  occupied  by  v.  Shepherd^  5  Paiffe  (N.  Y.h  498; 
the  government.  Speed  v.  8L  Louis  Fish  v.  Frenchy  15  Gray  (Mass.),  520; 
C<nmty  Court,  42  Mo.,  882.  Where  Sherman  v.  FUeh,  98  Mass.,  59:  but 
the  fee  in  the  United  States  Is  assessed  it  will  not  usually  entertain  jnrlsdic- 
for  state  taxes,  the  assessment  is  tion  except  when  the  compUdnant  is 
utterly  void.  Tr  right  v.  Cradlebaughy  in  possession.  SuUivan  v.  Finneganj 
8  Kev.,  841.  101  Mass.,  447;  CUmatan  v.  Shearer, 

<  Applied.    MeWilliama  v,  Withr  99  Mass.,  209;  Buace  v.  OaZtai^Asr,  5 

iiMton,  7  Sawy.,  206.     Followxd.  Blatchf.,  48;   Woods  v.  Monroe,  17 

Witherspoon  v.  Ihuican,  4  Wall.,  210.  Mich.,  288;  and  not  when  out  of  pos- 

CiTBD.     Wisconsin  Cent.  B.  B.  Co.  session.    UerHngton  v.  WilUams,  81 

V.  Taylor  Co.,  62  Wis.,  66.  Tex.,  448;  Polk  v.  Pendleton,  81  Md., 

*It  is  said  that  equity  entertains  a  118;  Barron  v.  Bobbins,  22  Mich.,  86; 

suit  to  remove  a  doud  that  is  upon  a  Contra,  Branch  v.  Mitchell,  24  Ark., 

tide  for   the  sood  of  both  parties.  481;    AUnony    v.    Hicks,    8    Head 

JSldridgcY.  SmuA,  84  Yu,  484;  Hodges  (Tenn.).  89:  Thompson  v.  Lynch,  29 

V.  Origgs,  21  Yt,  280;  and  there  is  Gal.,  189.    And  see  flleieort  v.  Jfsyar 

now  no  doubt  of  its  power  so  to  do.  54  Md.,  46& 
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voucher  against  the  receiver.  The  register  then  maJres  out  a 
final  certificate,  specifying  the  sale,  and  that  the  purchaser  is 
*4421  ®^^^^^^^  ^  ^  patent.  It  is  competent  for  tha  *piir- 
-■  chaser  to  demand  and  take  this  certificate  from  the 
register ;  but,  in  practice,  it  is  rarely  done.  Almost  in>va- 
riably  the  register  retains  it  until  he  makes  his  monthly  re«> 
turns,  when  he  transmits  this  certificate  to  the  office  at  Wash- 
ington, and  on  it  (if  the  government  confirm  the  sale)  the 
patent  issues. 

In  this  case,  the  register,  immediatelj  after  tihe  entry  ot  the 
land,  transmitted  to  the  proper  office  at  WaBfatngton.  the 
patent  certificates,  as  the  basis  of  the  issue  of  patents  &t  the 
land  so  entered  by  the  complainant. 

The  complainant,  previous  to  tiie  issuing  of  the  paiie&ta  fer 
the  lands,  did  not  enter  into  actual  possession  of  than>  bob 
exercise  acts  of  ownership  over  them. 

Patents  were  issued  for  this  land  hr  tiie  United.  States  on 
12th  August,  1887,  and  not  before.  They  were  dated  on  that 
day,  and  were  shortly  after  their  date  transmitted  to  the  regis-' 
ter  of  the  land  office  at  Ionia,  in  Michigan,  and  sufaseq-uentlj 
were  delivered  to  the  complainant. 

The  delay  in  the  issuing  of  the  patents,  after  the  entry  of 
the  land  by  the  complainant,  was  not  at  the  request  or  in  aaj 
way  by  the  procurement  of  the  complainant. 

The  patents  declare,  that  ^^the  United  States  give  ^d 
grant "  the  lands  to  the  patentee. 

In  the  year  1837,  and  before  the  date  and  issue  of  tdie 
patents,  these  lands  were  assessed  at  their  full  value;  and  ae  if 
owned  by  the  complainant  in  fee-simple,  for  township,  connty, 
and  state  taxes,  by  the  proper  local  officers  of  liGohigan,  (hav- 
ing full  knowledge  that  the  patents  for  the  same  had  noli 
issued,)  which  taxes  were  not  paid  by  the  complainant. 

The  assessment  rolls  describe  the  land  as  owned  by  the  com 
plainant  absolutely,  and  without  any  reservation  or  qualifica 
tion.     The  valuation  atteched  to  it  purported  to  be  its  entire 
value,  as  an  absolute  and  unconditional  estate  in  fee-simple. 

By  the  laws  of  Michigan,  applicable  to  this  part  of  the  case, 
it  is  made  the  duty  of  the  county  treasurer  to  sell  such  lands 
as  have  been  taxed,  and  the  taxes  on  which  have  not  been 
paid  on  giving  a  certain  notice.  The  defendant  being  then^ 
and  now,  a  citizen  of  the  stete  of  Michigan,  as  county  treas- 
urer of  Genesee  county,  did  so  sell  the  lands  described  in  the 
bill  of  complaint. 

Two  years  are  allowed  by  law  for  the  person  claiming  iHHis 
to  the  lands  to  redeem,  by  paying  to  the  treasurer  Hbe  tax  and 
charges,  and  interest  at  the  rate  o£  twenty  per  ooit.  pev 
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annum.    If  i)ot  redeemed,  the  land  was  to  be  conveyed  to  the 
purchaser  in  fee^imple. 

The  two  years,  the  period  allowed  for  redemption,  had  not 
expired  at  the  time  of  filing  the  bill  of  complaint.  The  bill 
prayed  that  the  assessment  and  sale  might  be  declared  illegal, 
and  declared  void,  and  that  the  treasurer  of  the  county  might 
be  enjoined  from  conveying  the  lands  to  the  purchasers  at 
the  tax  sale,  for  other  relief.  r*44^ 

♦The  bill  was  filed  in  1842,  and  was  taken  pro  con-  ^ 
fM%o.    A  motion  was  then  made  for  a  decree  according  to  its 
prayer,  upon  which  the  following  questions  arose,  upon  which 
the  opinions  of  the  judges  were  opposed: 

1.  Whether  the  statutes  of  the  state  of  Michigan  did,  in 
&ot,  authorize  the  assessment  and  sale  of  the  lands  in  ques- 
tion, and  whether  said  statutes  were  intended  to  direct  the 
assessment  for  taxation  of  lands  of  the  United  States  before 
the  patents  for  them  had  been  executed  by  the  officers  of  the 
United  States  ? 

2.  Whether  the  lands  in  question  were,  before  the  date  and 
execution  of  the  patents  for  them,  subject  to  taxation  at  all, 
by  the  state  of  Michigan  ? 

8.  Whether,  if  they  were  subject  to  taxation  by  the  state, 
before  the  execution  of  the  patents  for  them,  it  was  competent 
to  assess  and  tax  and  sell  them,  as  the  absolute  property  of  the 
oomplainant,  and  at  their  full  value,  as  if  he  owned  them 
in  fee? 

4.  Whether  the  remedy  by  bill  in  equity,  and  the  relief 
sought,  are  proper? 

TiiQ  statutes  of  Michigan,  referred  to  in  the  above  questions, 
were  the  following : 

Law  of  April  22d,  1888. 

**  Sect.  1.  Be  it  enacted  by  the  legislative  council  of  the 
territory  of  Michigan,  that  the  taxes  hereafter  to  be  levied  in 
this  territory,  shall  be  assessed,  levied,  and  paid  in  the  manner 
hereinafter  mentioned,  upon  a  valuation  of  real  and  personal 
estate,  includinff  property  and  stock  in  any  bank,  insurance 
company,  or  on>er  incorporation,  to  be  made  as  hereinafter 
prescribed. 

"  Sect.  2.  The  assessors  of  each  township  may  divide  their 
townships,  by  mutual  agreement,  into  such  number  of  dis- 
tricts, to  be  called  assessment  districts,  as  they  may  deem 
convenient,  not  exceeding  the  number  of  assessors  in  any 
such  township ;  and  in  every  year,  between  the  15th  day  of 
April  and  the  1st  day  of  May,  shall  individually,  in  their 
assessment  districts,  according  to  the  best  evidence  in  their 
power,  make  out  a  list  or  schedule  of  all  the  taxable  property 
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in  the  same,  and  bring  the  said  lists  or  schedules  together,  and 
jointly  value  the  property  named  in  each,  and  set  down  in 
their  assessment-roll  the  value  of  buildings  and  lands  in  such 
township,  owned  or  possesssed  by  any  person  residing  in  such 
township,  or  any  banking  or  insurance  company,  or  other 
incorporation  situated  in  such  township,  opposite  the  name  of 
such  person  or  incorporation ;  and  shall  also  ascertain  and  set 
down  in  their  said  assessment-rolls,  in  like  manner,  the  value 
of  all  the  personal  estate  of  eveiv  such  person ;  and  in  case 
any  person,  not  satisfied  with  such  valuation,  shall  make  oath 
beiore  such  assessor,  or  either  of  them,  who  are  hereby  author^ 
ized  to  administer  such  oath,  that  the  value  of  his  or  her  real 
or  personal  estate  does  not  exceed  a  certain  sum,  specifying 
*4441  ^^  Bame,  then,  and  in  eveiy  such  case,  the  assessors 
-'  shall  value  such  *real  and  personal  estate  at  the  sums 
specified  in  such  affidavit,  and  no  more;  and  every  person 
liable  to  be  taxed  for  anv  personal  estate  as  aforesaid,  shall  be 
taxed  for  the  same  in  the  township  where  such  person  shall 
reside  at  the  time  of  making  such  assessment ;  and  the  asses- 
sors shall  also  ascertain  what  lands  are  situated  in  their  town- 
ships, not  owned  by  persons  residing  in  such  townships,  and 
shall,  in  their  assessment-rolls,  separate  from  the  assessments 
made  the  estates  of  non-residents,  and  designate  such  land  in 
the  following  manner:  if  the  estate  be  a  patent  or  tract  of 
land  of  the  subdivision  of  which  the  assessors  cannot  obtain 
correct  information,  they  shall  enter  the  name  of  the  patent  or 
tract,  if  known  by  any  particular  name,  without  regarding  who 
may  be  the  owner  thereof;  and  if  such  tract  be  not  known  or 
designated  by  any  particular  name,  they  shall  state  by  what 
other  land  the  same  is  bounded,  and  shall  set  down  the  quan- 
tity of  land  contained  therein,  and  the  value  thereof,  in  the 
proper  columns  for  that  purpose ;  and  the  assessors  shall  com- 
plete their  assessments  on  or  before  the  1st  day  of  May  in 
every  year,  and  make  out  a  fair  copy  thereof  to  be  left  with 
one  of  the  board,  and  thereupon  cause  notices  to  be  put  up  at 
three  or  more  public  places  in  their  township,  setting  forth 
that  they  have  completed  their  assessment,  and  that  a  copy 
thereof  is  left  with  one  of  them,  naming  him,  where  the  same 
may  be  seen  and  examined  by  any  of  me  inhabitants  during 
ten  days ;  and  that  at  the  expiration  of  the  said  ten  days,  they 
shall  meet  on  a  certain  day,  at  a  place  in  the  said  notice  to  be 
specified,  to  review  their  said  assessments,  on  the  application 
of  any  person  conceiving  himself  aggrieved ;  and  it  shall  be 
the  duty  of  the  said  assessors,  with  whom  the  said  assessment- 
roll  shall  be  left  as  aforesaid,  during  the  said  ten  days,  to  sub- 
mit the  said  roll  to  the  inspection  of  any  person  who  shall 
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apply  for  that  purpose;  and  at  the  said  time  and  place,  the 
said  assessors  shall  meet,  and,  on  application  of  any  person 
conceiving  himself  aggrieved,  shall  review  the  said  assessment, 
and  may  alter  the  same,  on  sufficient  cause  being  shown,  to 
the  satisfaction  of  the  said  assessors,  or  a  majority  of  them ; 
and  the  assessors,  or  a  majority  of  them,  shall  ms^e  oath  or 
affirmation,  and  attach  the  same  to  the  said  assessment-roll  in 
the  following,  or  other  equivalent  form,  to  wit :  *  We  do 
severally  swear  (or  affirm)  that  the  sums  at  which  property  is 
assessed  in  the  foregoing  assessment-roll,  are,  aocoroing  to  our 
best  judgment,  the  fair  cash  value  of  such  property/ 

^*  Sect.  9.  The  person  in  possession  of  any  real  estate,  at  the 
time  any  tax  is  to  be  collected,  shall  be  liable  to  pay  the  tax 
imposed  thereon ;  and  in  case  any  other  person,  by  agreement 
or  otherwise,  ought  to  pay  such  tax,  or  any  part  or  proportion 
thereof,  the  person  who  shall  pay  the  same  shall  and  may 
recover  the  amount  from  the  person  who  ought  to  have  paid 
the  same ;  and  all  taxes  upon  any  real  estate  shall  be  a  lien 
thereon,  and  shall  be  preferred  in  payment  to  all  other  rmAAfi 
charges ;  and  all  taxes  upon  any  personal  ^estate  shall,  ^ 
in  case  of  the  death  or  bankruptcy  of  the  person  taxed,  be 
preferred  in  payment  to  all  other  demands. 

"  Sect.  14.  Any  tax  heretofore  laid  by  virtue  of  any  law  of 
this  territory,  or  to  be  laid  by  virtue  of  this  act,  upon  any  real 
estate,  and  the  interest  and  charges  thereon,  shall  be  a  lien 
upon  the  same  real  estate,  until  the  same  tax,  interest,  and 
charges,  shall  be  paid  or  recovered,  notwithstanding  the  same 
real  estate  may  have  been  divided  or  aliened,  in  the  whole 
or  in  part ;  and  whenever  such  tax,  and  the  interest  aforesaid 
accruing  thereon,  shall  remain  unpaid  for  two  years  from  the 
1st  day  of  May  following  the  year  in  which  any  such  tax  was 
or  shall  be  laid,  the  treasurer  of  the  proper  county  shall  cause 
so  much  of  the  land  charged  with  such  tax  and  interest,  to  be 
sold  at  public  auction,  at  the  court-house  of  the  county  where 
such  lands  are  situated,  to  the  highest  bidder,  as  shall  be  neces- 
sary to  pay  the  said  tax  and  interest,  together  with  all  charges 
thereon,  first  giving  at  least  four  mon^'  notice  of  the  time 
and  place  of  sale,  by  advertisement,  posted  up  in  three  or 
more  public  places  in  said  county,  and  also,  by  causing  a  copy 
thereof  to  be  published  in  one  or  more  of  the  public  news* 
papers  printed  or  in  circulation  in  said  county/* 

^*  Sect.  15.  On  the  day  mentioned  in  tiie  said  notice,  the 
treasurer  shall  commence  the  sale  of  the  said  lands,  and  con- 
tinue the  same  from  day  to  day,  until  so  much  thereof  shall  be 
sold  as  will  pay  the  taxes,  interest,  and  charges  due,  assessed 
and  charged  thereon  as  aforesaid ;  and  the  treasurer  shall  give  to 
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tlie  purcliaser  or  purcbasers  of  any  such  lands,  a  certdfidafe,  In 
writing,  describing  the  lands  purchased,  and  the  sum  paid 
therefor,  and  the  time  when  the  purchaser  will  be  entitled  to 
a  deed  for  the  said  lands;  and  if  the  person  claiming  title  to 
the  said  lands,  described  in  the  said  certificate,  shall  not,  with- 
in two  years  from  the  date  thereof,  pay  the  treasurer,  for  the 
use  of  the  purchaser,  his  heirs  or  assigns,  the  sum  mentioned 
in  such  certificate,  together  with  the  interest  thereon,  at  the 
rate  of  twenty  per  cent,  per  annum,  from  the  date  of  the  said 
certificate,  the  treasurer  shall,  at  the  expiration  of  the  said 
two  years,  execute  to  the  purchaser,  his  heirs  or  assigns,  a* 
conveyance  of  the  lands  so  sold,  which  conveyance  shafi  vest 
in  the  person  or  persons,  to  whom  it  shall  be  given,  an  abso- 
lute estate  in  fee-simple,  subject  to  all  the  claims  which  the* 
territory  of  Michigan  shall  have  thereon,  and  the  said  con- 
veyance shall  be  conclusive  evidence  that  the  sale  was  regu- 
lar, according  to  the  provisions  of  this  act;  and  every  such 
conveyance  to  be  executed  by  the  treasurer,  under  his  hand 
and  seal,  and  the  execution  thereof  witnessed  and  acknowl- 
edged in  the  usual  form,  may  be  given  in  evidence  and  re- 
corded, in  the  same  manner,  and  with  like  effect,  as  a  deed 
regularly  acknowledged  by  the  grantor  may  be  given  in  evi- 
dence and  recorded. 

*446]  ^Nehon^  attorney-general,  for  the  oomplainant. 
Norvell^  for  the  defendant. 

Nehon^  for  complainant. 

A  fundamental  proposition,  and  one  on  which  the  whole 
equity  of  the  complainant's  case  rests,  is,  that,  until  the  issue 
of  the  patent,  the  fee  of  the  land  remains  in  the  United 
States ;  that*  after  payment  of  the  purchase  money  by  the 
applicant,  and  the  receipt  of  it  by  the  officers  of  the  United 
States,  the  United  States  may  still  decline,  on  various  grounds, 
to  perfect  his  title  by  the  execution  of  a  patent ;  that  he  can- 
not know,  after  purchase,  and  before  the  patent  issues,  whether 
he  is  to  receive  an  absolute  conveyance  or  not ;  that  nothing 
but  the  patent  passes  the  fee,  and  that,  before  its  issue,  the 

{mrchaser  has  but  a  qualified  and  contingent  estate  in  the 
ands. 

These  principles  are  involved  in  the  following  decisions: 
Stringer  et  al.  v.  Lessee  of  Young  et  al.^  8  Pet.,  820,  844: 
Boardman  et  al.  v.  Lessees  of  Reed  ^  Ford  et  al.y  6  Id.,  828, 
842 ;  Bagnell  et  al.  v.  Broderick^  IS  Id.,  486,  450 ;  Wilcox  v. 
Jackson,  Id.,  498,  611,  616 ;  Brush  v.  Ware,  16  Id.,  98,  107, 
108 ;  StoddaH  v.  Chambers,  2  How.,  284,  818. 
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I  refer  also  to  the  opinions  of  the  attorney-general,  and  the 

Eractice  of  the  land-office,  as  found  in  the  2d  volume  of  Publio 
rand  Laws,  Instructions  and  Opinions,  published  in  1888,  not 
only  to  show  that  the  sale  is  frequently  cancelled  by  the  gov- 
ernment for  a  great  variety  of  reasons ;  and  that  ^^  the  issuing 
a  patent  is  not  so  purely  a  ministerial  act  as  to  follow  a  patent 
certificate  as  a  matter  of  course,"  but  also  that  it  has  been  the 
settled  policy  of  the  government  to  regard  lands  thus  situated 
as  exempt  from  all  taxation,  and  that  '^  the  legal  title  remains 
in  the  government  until  the  patent  issues."  See  pp.  4, 14,  24, 
26,  39,  76,  80,  84,  87,  160,  218,  214,  and  1040 ;  and  act  of 
Congress,  12th  January,  1825,  chap.  318. 

The  payment  of  the  money  by  an  applicant  for  a  part  of  the 
public  domain,  is  a  proposition  for  a  purchase.  The  register 
and  receiver  do  not  act  judicially  in  admitting  the  application 
and  receiving  the  money ;  their  acts  may  be  overruled,  and 
the  money  returned,  and  a  patent  be  refused  for  various  rea- 
sons ;  and  the  fate  of  the  application  cannot  be  known  by  the 
purchaser  until  the  patent  be  executed.  Till  then  his  title  is 
imperfect,  and  his  estate  contingent.  In  ordinary  cases  be- 
tween private  individuals,  where  a  legal  contract  for  the  sale 
of  lands  has  been  entered  into,  equity  considers  the  vendee  as 
the  true  owner  of  the  lands,  because  the  vendor  is  bound  to 
convey  by  virtue  of  a  contract,  which  can  be  enforced  in  a 
court  of  equity,  and  the  obligation  is  mutual,  as  is  also  the 
remedy.^  2  Storv  Eq.,  98,  99,  §  790.  Not  so  in  regard  to 
applications  for  the  purchase  of  the  public  lands.  But  even  if 
this  were,  it  would  not  affect  the  present  argument. 

Assuming,  then,  that  at  the  time  of  the  assessment  of  the 
lands  *described  in  the  bill,  the  fee  of  them  was  in  the  r«44iT 
United  States,  the  complainant's  counsel  insist —  ^ 

1.  The  statutes  of  Michigan  did  not  embrace  the  lands  in 
question,  and  were  not  intended  to  authorize  their  assessment. 

The  statute  directed  the  assessment  of  lands  "owned  or 
possessed  by  any  person  residing  in  the  township." 

This  part  of  the  statute  is  inapplicable,  for  the  complainant 
is  and  was  a  non-resident ;  and  the  case  shows  that  he  was  not 
in  the  actual  possession  of  the  land. 

The  statute  then  directs  the  lands  not  *^  owned "  by  resi- 
dents to  be  separately  assessed  by  the  description  of  the  tract 
without  regard  to  the  name  of  the  "  owner. 

The  assessment  is  to  be  according  to  **  the  fair  cash  value  " 
of  the  lands ;  that  is,  of  the  fee-simple  or  absolute  estate  in 
the  lands. 

The  assessment  of  real  estate  is  to  be  according  to  its  entire 
ralue,  as  in  the  ease  of  personalty,    llie  word  "  owner "  is 
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attached  to  both  kinda  of  property  as  descriptive  of  the  estate 
or  interest  to  be  taxed. 

The  taxes  are  made  a  lien  upon  the  lands. 

If  not  paid,  and  if  the  land  be  not  redeemed  after  sale  foi 
non-payment,  the  treasurer  of  the  county  in  which  the  lands 
lie  is  directed  to  execute  to  the  purchaser  "  a  conveyance  of 
the  lands  so  sold ;  which  conveyance  shall  vest  in  the  person 
or  persons  to  whom  it  shall  be  given  an  absolute  estate  in  fee- 
simple,  subject  to  all  the  claims  which  the  territory  (state)  of 
Michigan  shall  have  therein ;  and  the  said  conveyance  shall  be 
conclusive  evidence  that  the  sale  was  regular  according  to  the 
provisions  of  this  act." 

All  the  provisions  of  this  statute  are  intended  to  operate 
upon  the  unencumbered  fee  of  the  lands  assessed.  This  for^ 
nishes  the  measure  of  value — ^this  regulates  the  conveyance  of 
the  purchaser. 

Lands  owned  by  the  United  States  are  not  subject  to  taxa* 
tion.  The  fee  of  these  lands  was  in  the  United  States  at  the 
time  of  the  assessment.  It  is  not  to  be  supposed  that  there 
was  any  intention  of  taxing  the  property  of  the  United  States. 
This  assessment  is  upon  the  fee.  The  conveyance  operates  as 
a  transfer  of  the  fee.  How,  then,  can  it  be  argued  that  the 
statutes  intended  to  embrace  these  lands  ? 

It  does  not  aid  the  argument  in  this  branch  of  it  to  say, 
that  the  complainant  had  a  valuable  and  taxaft)le  interest  in 
these  lands. 

This  may  for  the  present  be  conceded.  Our  answer  to  it  is, 
that  the  statute  does  not  profess  to  tax  such  interest.  It  taxes 
the  owner  of  the  land  and  sells  the  fee  if  the  tax  be  not  paid. 

2.  The  lands  in  question  were  not,  before  the  date  and  exe- 
cution of  the  patents  for  them,  subject  to  taxation  at  all  by 
the  state  of  Michigan. 

The  proposition  refers  to  the  date  and  execution  of  the 

patents.    It  is  not  denied  that,  so  soon  as  executed,  they 

*4481  ^^^^™^  operative ;  *and  that  the  transmission  of  them 

-'  to   the   register  is  in  law  a  delivery  to  the  purchaser 

through  him  as  the  agent  of  both  parties. 

The  4th  article  of  the  ordinance  of  1787  for  the  govern- 
ment of  the  territory  north-west  of  the  river  Ohio  provides, 
that  ^Hhe  legislatures  of  those  districts  or  new  states  shall 
never  interfere  with  the  primary  disposal  of  the  soil  by  the 
United  States  in  Congress  assembled,  nor  with  any  regulations 
Congress  may  find  necessary  for  securing  the  title  in  such  soil . 
to  the  bona  fide  purchasers.    No  tax  shall  be  imposed  on  lands  > 
the  property  of  the  United  States ;  and  in  no  case  shall  non- 
resident proprietors  be  taxed  higher  than  residents." 
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It  has  been  shown  that,  after  the  receipt  of  the  receiver  and 
the  transmission  of  the  patent  certificate,  the  patent  may  still 
be  refosed. 

In  point  of  fact  this  frequently  occurs.  Patents  were,  in 
several  instances,  refused  to  the  complainant,  and  his  certifi- 
cates of  purchase  cancelled.  In  the  case  of  Ostrom  v.  The 
Aiiditor-O-eneral  of  MichiffaUy  which  arose  in  the  Circuit  Court 
for  the  district  of  Michigan,  in  1842,  it  appeared  that,  out  of 
about  one  hundred  certificates,  fourteen  were  never  allowed, 
and  patents  for  them  had  been  refused.  The  lands  embraced 
in  those  certificates  have  been  sold  and  conveyed  in  fee-simple 
by  Michigan,  by  virtue  of  assessments  on  them  as  the  property 
01  Ostrom,  to  whom  the  United  States  refused  to  convey. 
The  United  States  either  retain  these  lands,  or  have  conveyed 
them  to  third  parties.  These  facts  illustrate  the  principle; 
they  may  again  occur.  Is  not  this  an  interference  with  the 
primary  disposal  of  the  soil  by  the  United  States?  If  so  in 
any  degree,  the  amount  of  it  does  not  afifect  the  argument; 
and  if  such  may  be  the  consequence  of  admitting  the  opera- 
tion of  the  principle,  it  is  a  conclusive  argument  against  its 
allowance  at  all. 

Again:  It  is  provided  that  ^^no  tax  shall  be  imposed  on 
lands  the  property  of  the  United  States." 

Mark  the  phraseology.  It  is  not  that  no  tax  shall  be  im- 
posed on  the  interest  or  estate  of  the  United  States  in  any 
lands,  but  that  lands,  while  they  remain  the  property  of  the 
United  States,  shall  not  be  taxed  at  all  by  the  states.  This  is 
the  plain  import  of  the  terms.  The  question  is  then  narrowed 
to  tnis :  When  do  the  lands  embraced  in  the  public  domain 
cease  to  be  the  property  of  the  United  States?  This  ques- 
tion, we  think,  has  been  folly  answered  by  the  authorities 
already  cited. 

The  reasoning  of  the  court  in  the  case  of  Wilcox  v.  Jack%on^ 
is  strong  and  clear  upon  this  question : — 

^  We  think  it  unnecessary  to  to  into  a  detailed  examination 
of  the  various  acts  of  Congress,  say  the  court,  "  for  the  pur- 
pose of  showine  what  we  consider  to  be  true  in  regard  to  the 
public  lands,  that  with  the  exception  of  a  few  cases,  nothing 
but  a  patent  passes  a  perfect  and  consummate  titie."  18  Pet., 
616. 

Ahd  again : — 


♦  **  A  much  stronger  ground,  however,  has  been  taken  r^^^o 
in  argument.    It  has  been  said  that  the  state  of  Illinois  ^ 
has  a  right  to  declare  by  law,  that  a  title  derived  from  the 
United  States,  which,  by  their  laws,  is  only  inchoate  and  im- 
perfect, shall  be  deemed  as  perfect  a  title  as  if  a  patent  had 
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iBsued  from  the  United  States ;  and  the  construction  of  ker 
own  courts  seems  to  give  that  effect  to  her  statute.  Thaft 
state  has  an  undoubted  right  to  legislate  as  she  may  please  ia 
regard  to  the  remedies  to  be  prosecuted  in  her  courts,  and  to 
regulate  the  disposition  of  the  property  of  her  eitieens  by 
descent,  devise,  or  alienation.  But  the  property  in  question 
was  a  part  of  the  public  domain  of  the  United  States.  Goai- 
gress  is  iuvested  by  the  Constitution  with  the  power  of  •dis- 
posing of  and  making  needful  rules  and  regulations  resfpect- 
ing  it.  Congress  has  declared,  as  we  have  said,  by  its  legisla^ 
tion,  that  in  such  a  case  as  this  a  patent  is  necessary  to  oom- 
plete  the  title.  But  in  this  case  no  patent  has  issued;  and, 
therefore,  by  the  laws  of  the  United  States,  the  legal  title  has 
not  passed,  but  remains  in  the  United  States.  Now,  if  it  were 
competent  for  a  state  legislature  to  say  that,  notwithstanding 
this,  the  title  shall  be  deemed  to  have  passed,  the  effect  of  thk 
would  be,  not  that  Congress  had  the  power  of  disposing  of  tlie 
public  lands,  and  prescribing  the  rules  and  regulations  ooa- 
cerning  that  disposition,  but  that  Illinois  possessed  it.  That 
would  be  to  make  the  laws  of  Illinois  paramount  to  those  of 
Congress  in  relation  to  a  subject  confided  by  the  Constitution 
to  Congress  only.  And  the  practical  result  in  this  very  <»se 
would  be,  by  force  of  state  legislation,  to  take  from  the  United 
States  their  own  land,  against  their  own  will,  and  against  their 
own  laws.  We  hold  the  true  principle  to  be  this :  that  when- 
ever the  question  in  any  court,  state  or  federal,  is,  whether  a 
title  to  land  which  had  once  been  the  property  of  the  Uzdted 
States  hafi  passed,  that  question  must  be  resolved  by  the  laws 
of  the  United  States ;  but  that,  whenever,  accordii^  to  those 
laws,  the  title  shall  have  passed,  then  that  property,  like  all 
other  property  in  the  state,  is  subject  to  state  legislation,  so 
far  as  that  legislation  is  consistent  with  the  admission  that  the 
title  passed  and  vested  according  to  the  laws  of  the  United 
States."    18  Pet.,  616,  617. 

The  act  of  Congress  (16  June,  1886)  admitting  Miefaigan 
into  the  union,  is  even  stronger  in  its  terms  than  the  ordi- 
nance of  1787.     It  is  as  follows : 

^^Sect.  4.  And  be  it  further  enacted,  that  nothing  in  this  act 
contained,  or  in  the  admission  of  the  said  state  into  the  union 
as  one  of  the  United  States  of  America,  upon  an  equal  foot- 
ing with  the  original  states  in  all  respects  whatever,  shall  be 
so  construed  or  understood  as  to  confer  upon  the  people,  leg- 
islature, or  other  authorities  of  the  said  state  of  Michigan, 
any  authority  or  right  to  interfere  with  the  sale  by  the  United 
States,  and  un<^er  their  authority,  of  the  vacant  and  unsold 
lands  within  the  limits  of  the  said  state ;  but  that  the  subisct 
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of  the  public  lands,  and  the  interests  which  may  be  given  of 
the  said  *Btate  therein,  shall  be  regulated  bj  future  r*^^^ 
action  between  Congress,  on  the  part  of  the  United  '- 
States;  and  the  said  state  of  l^chigan  shall,  in  no  case,  and 
under  no  pretence  whatsoever,  impose  any  tax,  assessment,  or 
imposition  of  any  description,  upon  any  of  the  lands  of  the 
United  States  within  its  limits/' 

This  exemption  from  taxation  of  the  lands  of  the  United 
States,  and  tne  prohibition  of  the  states  in  which  they  are 
located  to  interfere  with  their  disposal,  were  designed,  as  they 
were  calculated,  to  facilitate  their  sale,  and  to  hold  out  induce- 
ments to  purchasers,  and  enter,  as  one  of  its  elements,  into 
the  price  of  such  lands;  and  as,  from  the  very  nature  of  the 
contract  of  purchase,  a  buyer  cannot  prudently  improve,  or 
expend  money  on  the  land,  before  his  title  is  consummate. 
AU  the  principles  of  equity,  as  well  as  of  law,  concur  in  secur- 
ing to  the  citizen  an  exoneration  from  the  burdens  of  state 
assessment,  until  the  moment  that  he  may  be  recompensed  by 
the  enjoyment  of  the  profits  of  the  land  purchased,  and  that 
is,  when  his  title  is  periected  by  patent. 

The  legislature  of  the  state  of  Michigan  illustrates  this 
view.  By  her  act  providing  for  the  disposition  of  her  univer- 
sity lands,  she  has  provided,  that  the  land  held  by  a  certificate 
of  purchase  from  the  state,  shall  be  taxed  as  personal  prop- 
erty ;  that  such  certificate  shall  enable  the  purchaser  to  sup- 
port an  action  of  trespass  on  the  lands,  and  entitle  him  to  the 
immediate  possession  thereof.  Laws  of  Michigan,  1844,  No. 
68,  sect.  19.  And  it  has  been  decided  by  her  courts,  that  the 
holder  of  a  certificate  of  purchase  from  the  United  States 
cannot  maintain  ejectment  on  it.  This  I  learn  from  the  pro- 
fession, for  there  are  no  reports  published  of  their  decisions. 
The  same  doctrine  is  the  settlea  law  of  Ohio.  1  Ohio,  818, 
814 ;  6  Id.,  166 ;  7  Id.,  151  and  262.  In  Illinois,  the  holder  of 
certificate  of  purchase  may  maintain  ejectment,  &c.,  by  virtue 
of  positive  statutory  enactment.    Revised  Laws,  p.  199. 

But  we  think  that,  independent  of  these  statutes,  the  claim 
of  the  state  to  tax  these  lands  is  indefensible. 

The  properly  of  the  United  States  is  not  taxable  by  the 
several  states. 

The  subjects  over  which  the  sovereign  power  of  a  state 
extei^ds,  mb  objects  of  taxation ;  but  those  over  which  it  does 
not  extend^  are  exempt  from  taxation.  McOuUoeh  v.  2^  State 
of  Maryland^  4  Wheat.,  816.  The  power  of  legislation,  and 
consequently  of  taxation,  operates  on  all  the  persons  and 
MToperty  be]x>nging  to  the  body  politic.  Providence  Bank  v. 
ifi&»  #  Pitman^  4  Pet.,  668. 
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These  principles  exempt  the  United  States  and  their  prop- 
erly from  taxation  by  the  states.  See  Weston  et  cU.  v.  Oit^ 
Council  of  Cfharlestony  2  Pet.,  449. 

The  exemption  extends  to  the  lands  in  controversy,  unless 
the  inchoate  title  acquired  foj  the  applicant  for  the  purchase 
of  them  subjects  them  to  taxation. 

*AA11      *There  certainly  is  no  express  legislation  to  this 
*^^J  eflfect 

How  does  the  case  stand  on  general  principles?  In  order 
to  place  it  in  the  most  unfavorable  light  for  our  argument,  let 
the  situation  of  the  complainant  be  assimilated  to  that  of  a 
vendee  after  contract,  but  before  deed,  who  has  a  perfect  right 
to  a  conveyance.  Before  conveyance  actually  made,-  who  is  to 
pay  taxes  on  the  lands  agreed  to  be  conveyed  ? 

Taxation  is  a  legal  question.  Taxes  are  levied  against  the 
legal  owner.  They  are  prescribed  by  express  statutes.  Legal 
ririits  are  alone  looked  to  in  the  assessment  and  levv  of  taxes. 

under  the  old  credit  system,  lands  were  confessedly  exempt 
from  taxation  until  after  the  patent  issued.  A  purchaser  of 
them,  even  before  the  payment  of  the  money,  .was  as  much  an 
equitable  owner  as  now.  He  was  styled  the  purchaser  of  the 
land  so  soon  as  he  made  the  payment  of  twenty  per  cent,  and 
received  his  certificate. 

Look  at  the  absurdity  of  the  opposite  doctrine :  If  a  tax 
assessor  is  to  inquire  into  the  equitable  rights  and  interests  of 

Earties,  then  when  money  has  been  agreed  to  be  laid  out  in 
inds,  it  should  be  assessed  and  returned  as  lands,  and  vice 
versdy  in  regard  to  lands  contracted  to  be  sold. 

This  very  point  arose  in  the  case  of  WtUorCs  JExee.  v.  Tap-^ 
pan,  6  Cond.  (Ohio),  80,  T  Hamm.  (Ohio),  172,  and  it  was 
there  decided,  that  the  vendor  was  bound  to  pay  them ;  and 
that,  if  not  paid,  the  warranty  in  the  deed  of  freedom  from 
encumbrances  would  indemniy'  the  vendee  against  them. 

The  patents  issued  by  the  United  States  for  the  public  lands 
contain  the  words  ^Vgive  and  grant.''  These  words  imply  a 
warranty.  See  Cai.  (W.  Y.),  188 ;  7  Johns.  (N.  Y.),  268 ;  8  Cow. 
(N.  Y.),  86 ;  1  Co.,  884  a ;  4  Kent  Com.  (ed.  of  1844,)  474, 
and  cases  there  cited.  If  the  complainant  can  be  compelled 
to  pay  these  taxes,  he  has  a  right  to  be  reimbursed  by  the 
United  States. 

The  public  domain,  as  such,  cannot  be  taxed  by  the  states. 
The  lands  of  the  complainant  were  not  severed  from  it  until 
conveyed  to  him  by  patent.  After  he  had  paid  his  money  to 
the  receiver  on  his  application  to  purchase  nie  lands,  he  could 
have  been  personally  assessed  for  such  sum,  if  he  had  been 
within  the  jurisdiction  of  Michigan.  His  properly  was  act 
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diminished  by  such  a  payment ;  for,  if  the  patent  were  refused, 
the  money  would  be  refunded.  If  actual  possession  had  been 
taken  of  the  lands,  inasmuch  as  such  possession  is  protected 
by  the  laws  of  the  state,  its  value  might  be  the  subject  of  a 
personal  tax.  All  this  may  be  granted,  and  yet  nothing  will 
haVe  been  conceded  tending  to  establish  the  right  of  the  state 
to  impose  a  tax  upon  the  land  itself,  which  does  not  constitute 
a  charge  against  the  purchaser  personally,  but  is  to  be  satisfied 
out  of  the  land  and  by  a  sale  of  it.  This  is  the  character  of 
the  present  tax,  and  must  be  of  any  land-tax.  Such  tax  is  a 
proceeding  in  rem.  It  cannot  be  apportioned  and  split  r^^co 
up,  so  as  to  sell  the  interest  of  *the  purchaser  in  the  '- 
land,  and  transfer  an  interest  in  it,  without  the  assent  or 
co-operation  of  the  United  States,  and  yet  not  interfere  with 
the  absolute  rights  of  property  and  control  belonging  to  the 
latter. 

The  federal  government,  though  limited  in  the  subjects  of 
its  powers,  is  sovereign  in  their  exercise;  and  in  aU  cases 
where  its  powers  are  exclusive,  or  where  the  exercise  of  a  con- 
current power  by  a  state  conflicts  with  the  beneficial  and  per- 
fect exercise  of  it  by  the  United  States,  the  federal  authority 
is  supreme.  The  extent  of  the  alleged  interference  is  not  a 
question  to  be  considered  in  determining  its  invalidity. 

The  case  of  JDobbins  v.  Commissioner  of  Erie  Co,^  16  Pet., 
485,  applies  this  principle  to  a  question  of  taxation.  It  also 
shows  clearly,  that  this  is  a  tax  on  the  property  assessed,  and 
not  a  personal  charge,  (p.  446,)  and  that  such  a  tax,  when  it 
acts  upon  the  property  or  agents  of  the  United  States,  is 
entirely  illegal. 

The  pubUc  domain  is  exclusively  within  the  control  of  the 
United  States,  and  is  an  important  source  of  its  revenue. 
The  "  perfect  execution  "  of  the  power  of  its  sale  and  manage- 
ment  is  certainly  interfered  with  by  the  acts  complained  of, 
and  the  principles  established  in  the  above  case  (p.  447)  con- 
trol the  present. 

8.  If  the  lands  were  subject  to  taxation  to  any  extent  by 
the  state  of  Michigan,  before  the  execution  of  the  patents  foi 
them,  it  was  not  competent  to  assess,  and  tax,  and  sell  them 
as  the  absolute  property  of  the  complainant,  and  at  their  full 
value,  as  if  he  owned  them  in  fee. 

That  such  is  the  effect  of  the  law  complained  of,  will  not  be 
denied.  That  it  is  illegal,  we  think  is  already  shown.  The 
fee  of  the  United  States  cannot  be  divested  by  the  legislation 
of  the  state.  The  state  could  only  give  the  purchaser  at  the 
tax-sale  an  equitable  interest,  for  the  complarnant  Limself  had 
no  other. 
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4.  The  case  is  properly  cognisable  in  equity,  and  the  relief 
sought  is  appropriate. 

As  to  the  principle  on  which  equity  exercises  its  jurisdio^ 
tioD,  there  are  equitable  rights  and  legal  rights  incident  to 
property. 

Courts  of  law  will  not  take  notice  of  mere  equitable  rights; 
they  can  be  enforced  only  in  equity,  and  hence  arises  the 
exclusive  jurisdiction  of  courts  of  equity. 

But  in  cases  where  legal  rights  are  defined  and  settled  by 
the  rules  of  law,  then  equity  follows  the  law. 

The  right  to  t»x,  and  the  mode  of  taxation,  are  defined  by 
statute,  and  the  construction  of  statutes  is  the  same  at  law 
and  in  equity. 

In  support  of  these  principles,  I  refer  to  1  Story  Eq.,  14, 15, 
16, 17,  72. 

Our  rights,  then,  are  settled  by  the  law,  and  will  be  con- 
strued in  the  same  manner  in  courts  of  law  and  of  equity. 
*4^^1  ^^^^^^9  ^  ^^  ^^^  manifest  that  the  legality  or  illegality 
-■  of  the  tax  must  be  decided  in  *the  same  way  by  courts 
of  law  and  equity  ?  Can  that  be  a  valid  assessment  in  equity 
which  is  invalid  at  law,  where  there  can  be  but  one  legal  mode 
of  assessment  in  any  case  ?  Why,  then,  if  we  rely  upon  our 
legal  rights,  do  we  ask  the  interference  of  equity? 

we  come  for  the  remedy.  The  most  important  source  of 
jurisdiction  of  an  equity  court  is  that  which  is  concurrent 
with  courts  of  law.  Rights  in  each  court  are  the  same,  but  a 
party  is  at  liberty  to  ask  the  aid  of  a  court  of  equity  to  pro- 
tect him  in  his  legal  rights  on  account  of  the  better  remedy 
which  results  from  the  modes  of  administering  relief  in 
equity ;  and  equity  will  interfere  in  all  cases  where  the  rem- 
edy at  law  is  not  plain,  adequate,  and  complete.  See  1  Story, 
98,94;   2Id.,  156, 168;   3  Pet.,  215. 

When  this  is  done,  the  rights  of  parties  in  the  subject- 
matter  of  the  litigation  are  construed  as  at  law.  The  remedy 
is  according  to  equity,  and  it  will  be  granted  in  all  cases,  with 
the  simple  condition,  that  a  party  who  asks  it  shall  do  equity 
himself. 

What  is  meant  by  this  ?  Not  the  wild  notions  as  to  natural 
equity  which  were  suggested  on  the  argument  below;  but 
simply,  that  where  legal  and  conscientious  matters  are  min- 
gled in  the  same  transaction  with  those  of  a  fraudulent  and 
Ulegal  character,  a  party  shall  discharge  the  former  port  of  the 
contract  before  he  will  be  relieved  as  to  the  latter.  1  Stoiy 
Com.,  77. 

This  maxim  has  here  no  application,  until  it  be  snown  that 
a  part  of  these  taxes  are  legal  and  proper. 
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The  sole  point  that  is  left  for  discussion  is,  as  to  the  reasons 
which  render  the  remedy  at  law  inadequate,  and  require  the 
interference  of  this  court.    These  reasons  are  the  following: 

1st.  To  prevent  a  cloud  being  cast  over  the  complainant's 
title.  See  following  authorities :  C<>rp<yration  of  Washinffton 
V.  Pratt^  8  Wheat.,  682;  Burnet  v.  OUy  of  (Kndnnati^  8  Ohio, 
86 ;  Gouvemeur  v.  Oity  of  New  Torky  2  Paige  (N.  Y.),  436 ; 
Pettit  V.  Shepherd^  6  Id.,  498,  501 ;  JSamilton  v.  Oummirigty 
1  Johns.  (N.  TO  Ch.,  517 ;  Ward  v.  Wardy  2  Hay w.  (N.  C), 
226 ;  Leigh  v.  Everhart,  Exec.,  4  Munf .  (Va.),  880 ;  Grover  v. 
Hugely  8  Russ.  Ch.,  482 ;  Harrington's  Rep.,  8 ;  Oetrom  v.  Bank 
of  the  United  States,  5  Pet.  Cond.,  769. 

2d.  To  prevent  a  multiplicity  of  suits  and  unnecessary  liti- 
eation.  1  Story,  82,  88,  84 ;  6  Paige  (N.  T.),  88.  Better  for 
both  complainant  and  the  state  that  the  matter  should  now  be 
decided. 

8d.  To  restrain  public  officers  from  doing  an  illegal  act.  If 
the  act  be  consummated,  there  may  be  no  redress;  equity, 
therefore,  interferes  to  prevent  the  consequent  failure  of  jus- 
tice by  enjoining  the  act.  Osborne  v.  Bank  of  the  United 
Statesy  6  Paige  (N.  Y.),  88 ;  2  Kent,  889,  note,  8d  ed. 

The  claims  of  the  state  to  tax  lands  in  the  situation  of  those 
described  in  the  complainant's  bill  are  exceedingly  inequitable. 
The  lands  are  not  actually  nor  theoretically  separated  r^APiA 
from  the  public  ^domain.  The  purchaser  has  taken  no  ^ 
possession  of  them,  nor  exercised  any  acts  of  ownership  over 
them.  A  tax  on  the  unimproved  and  vacant  lands  of  non- 
residents is  generally  inequitable,  and,  at  best,  oppressive  and 
onerous.  See  2  Kent  Com.,  882.  Just  so  soon  as  an  indi- 
vidual proposes  to  buy  the  lands  of  the  United  States,  the 
agents  of  tne  state  rush  in  and  fasten  on  it,  and  demand,  on 

Smn  of  forfeiture  of  the  whole  of  it,  that  he  pay  taxes  on  it 
or  an  interest  which  he  does  not  own,  and  which  he  cannot 
know  he  will  receive,  until,  perchance,  the  land  has  been  sold 
and  lost. 

Norvelly  for  defendant. 

The  questions  of  difference  involved  in  this  case  are  of  deep 
importance  to  the  state  of  Michigan,  affecting  as  they  do,  her 
right  to  tax  lands  as  soon  as  they  are  purchased,  and  paid  for, 
from  the  United  States,  and  obliging  her,  if  they  should  be 
decided  adversely  to  the  defendant,  to  refund  to  individuals  a 
large  amount  of  money  received  into  her  treasury  from  the 
taxation  of  lands  so  sitriiated. 

1.  The  first  question  is,  ^^  whether  the  statutes  of  the  state 
of  Michigan  did,  in  fact,  authorize  the  assessment  and  sale  of 
the  lands  of  the  complainant,  and  whether  said  statutes  were 
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intended  to  direct  the  assessment  for  taxation  of  lauds  of  the 
United  States  before  the  patents  for  them  had  been  executed 
by  the  officers  of  the  United  States  ?  " 

The  statutes  of  Michigan  did  and  do  authorize  the  assess- 
ment, taxation,  and  sale  of  lands  for  non-payment  of  the  taxes, 
situated  as  those  of  the  complainant  were.  The  lands  of  the 
complainant  had,  prior  to  their  assessment,  been  purchased 
from  the  United  States,  and  he  had  received  the  regular 
certificates  of  purchase  and  payment  from  the  receiver  of 
public  moneys.  These  lands  were  not,  it  is  believed,  sold  for 
the  taxes,  before  the  patents  were  dated  and  executed.  But 
whether  they  were,  or  not,  is  not  material  to  the  right  deci- 
sion of  this  cause. 

The  act  passed  by  the  legislative  council  of  the  territory  of 
Michigan,  and  approved  on  the  22d  of  April,  1833,  authorizes, 
in  its  first  section,  the  assessment,  levy,  and  collection  of 
taxes,  upon  the  valuation  of  real  and  personal  property,  to  be 
made  as  prescribed  in  the  subsequent  sections  of  the  same  act. 

The  2d  section  directs  the  proper  officers  to  ascertain,  assess, 
and  make  out  a  separate  and  distinct  list  of  the  lands  situated 
in  their  respective  townships,  "  not  owned  by  pei*sons  residing 
in  such  township,"  and  prescribes  the  manner  in  which  the 
lands  of  non-residents  shall  be  described  and  entered  in  the 
assessment-rolls. 

This  is  precisely  the  same  language  used  with  regard  to  the 
lands  owned  by  non-residents,  and  assessed  for  taxation,  in  the 
laws  of  Michigan,  passed  by  her  legislature,  after  she  became 
a  state. 

The  14th  section  of  the  act  of  April  22,  1883,  provides  that 
whenever  the  taxes  on  lands  of  non-residents,  as  well  as  resi- 
*4551  ^®^^^'  *shall  remain  unpaid  for  two  years,  the  treasurer 
-'  of  the  proper  county  shall  cause  so  much  of  the  land 
charged  with  such  taxes  and  interest,  as  shall  be  necessary  to 
pay  the  same,  to  be  advertised  and  sold  for  that  purpose,  giv- 
ing at  least  four  months'  notice,  in  certain  public  newspapers, 
of  the  time  and  place  of  sale. 

The  long  notice  directed  to  be  thus  given,  before  the  sale 
could  take  place,  affords  conclusive  evidence  that  the  lands  of 
non-residents  living  out  of  the  state  were  included  in  the 
terms  and  provisions  of  the  act  directing  the  assessment,  tax- 
ation, and  sale  of  real  and  personal  estate,  if  the  taxes  were 
not  duly  paid  thereon. 

The  succeeding  section  of  the  law  prescribes  the  time  with- 
in which,  and  the  conditions  on  which,  the  lands  in  question, 
thus  assessed,  taxed,  and  srid  for  the  taxes,  might  be   re- 
deemed by  the  owners. 
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I  refer  to  the  act  of  April  22,  1833,  at  page  88  of  the  Ses- 
sion Laws  of  1833,  to  be  found  here  in  the  Department  of 
State. 

The  laws  of  Michigan  make  no  distinction  between  the 
lands  for  which  patents  have  not  been  issued  and  those  for 
which  they  have  been  issued,  in  providing  for  their  assess- 
ment, taxation,  and  sale  for  the  non-payment  of  taxes. 
As  soon  as  the  lands  are  purchased  of  the  United  States, 
the  money  paid  for  them,  and  the  duplicate  receipts  and 
certificates  of  purchase  signed,  and  issued  by  the  receivers 
of  the  public  moneys  at  the  land-offices  within  the  state,  they 
become,  according  to  the  invariable  interpretation  of  the  tax 
laws  of  that  state,  and  the  usage  in  their  execution,  objects  of 
assessment,  taxation,  and  sale. 

An  act  was  passed  by  the  legislative  council  of  Michigan, 
and  approved  December  30,  1834,  "  making  the  certificates  of 
the  purchase  of  public  lands  "  evidence  of  their  possession  by 
the  persons  holding  such  certificates  of  purchase  of  such 
lands,  as  against  any  person  or  persons  not  having  a  better 
title  than  actual  possession.  This  act  illustrates  the  general 
light  in  which  the  duplicate  receipts  or  certificates  of  the  pur- 
chase of  public  lands,  signed  by  the  receivers,  were  viewed  by 
the  legislative  authorities  of  Michigan.  The  statute  remains 
unrepealed.  And  I  am  not  aware  that  any  of  the  courts  of 
Michigan  have  decided,  "that  the  holder  of  a  certificate  of 
purchase  from  the  United  States  cannot  maintain  ejectment 
upon  it."  On  the  contrary,  the  very  law  making  these  cer- 
tificates evidence  of  possession  was  intended  to  authorize  the 
holder  to  maintain  action  of  ejectment  in  any  of  her  courts, 
and  it  expressly  provides  that  they  shall  be  evidence  in  such 
courts  that  possession  is  in  the  person  holding  the  certificate. 
And,  as  secretary  of  the  legislative  council  when  the  act  was 
passed,  I  remember  it  was  maintained  in  debate,  that  lands 
which  had  been  purchased,  and  for  which  certificates  of  pur- 
chase from  the  United  States  had  been  issued  at  the  land- 
offices,  were  as  lawfully  and  rightly  the  subjects  of  taxation 
as  if  the  patents  had  been  issued  from  the  proper  department 
at  Washington.  *See  the  Session  Laws  of  Michigan,  r#4^c^ 
passed  at  the  second  session  of  legislative  council  in  '- 
1834,  pp.  88,  89. 

The  act  of  the  legislature  of  the  state  of  Michigan,  approved 
April  19,  1839,  makes  it  the  duty  of  the  several  county  treas- 
urers to  collect  all  non-resident  taxes  assessed  prior  to  1838, 
remaining  unpaid,  as  if  the  laws  under  which  said  taxes  were 
assessed  still  continued  in  force.  See  Session  Laws  of  1889. 
pp.  168  and  177. 
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An  act  to  regulate  tax-fiales  for  1848  authorizes  the  sale  ol 
all  lands  for  delinquent  taxes  assessed  in  the  years  1886, 
1837,  and  1888.  The  several  county  treasurers  are  to  make 
the  sales  under  the  direction  of  the  auditor-general.  See  Ses- 
sion Laws  of  Michigan  of  1848,  pp.  55  and  70. 

It  is  clear,  then,  that  ^^  the  lands  in  question,"  belonging  to 
the  complainant,  were  authorized  by  the  statutes  of  Michigan 
to  be  assessed  for  taxation,  and  to  be  sold  for  the  non-payment 
of  taxes. 

It  is  equally  clear,  from  the  plain  language  of  the  statutes, 
and  from  the  practical  interpretation  put  upon  them  by  all  the 
public  authorities  of  Michigan,  that  ^Hhey  were  intended  to 
direct  the  assessment  for  taxation  of  lands "  purchased  from 
^^  the  United  States,  before  the  patents  for  them  had  been  exe- 
cuted by  the  officers  of  the  United  States,"  but  after  the  money 
had  been  paid  for  them,  and  certificates  of  purchase  and  pay- 
ment had  been  received  from  the  proper  land-officer. 

2.  To  the  question,  ^^  whether  the  lands  in  question  were, 
before  the  date  and  execution  of  the  patents  for  them,  subject 
to  taxation  at  aU  by  the  state  of  Michigan,"  I  answer  in  the 
affirmative. 

In  the  case  John  H.  Ostrom  et  al.  v.  Charles  (7.  Sammond^ 
auditor-general  of  the  state,  tried  in  the  Circuit  Court  of  the 
United  States  for  the  district  of  Michigan,  at  the  June  term 
of  1842,  before  Judge  Wilkins,  it  was  decided  that  the  entry 
of  public  lands,  the  payment  of  the  purchase  money,  and  the 
certificate  of  the  receiver,  constituted  such  an  equitable  inter- 
est and  title  in  the  land  as  to  authorize  its  taxation  by  the 
state,  and  its  sale  for  the  non-payment  of  the  taxes. 

At  the  succeeding  October  term  of  the  same  court,  Judge 
McLean  presiding,  the  decision  of  the  court,  at  the  preceding 
term,  in  the  case  of  Ostrom  v.  The  Auditar^Qeneral^  was  con- 
firmed, both  judges  concurring  in  opinion. 

Newspaper  reports  of  the  case  have  alone,  as  yet,  been  pub- 
lished. But  the  decision  must  remain  fresh  in  the  memory  of 
Mr.  Justice  McLean  of  this  court. 

In  the  case  of  Douglas  v.  Dangerfield^  in  the  Supreme  Couit 
of  Ohio,  the  court  stated  that  the  right  to  tax  lands  within 
the  borders  of  that  state,  before  they  become  the  property  of 
individuals,  was  a  right  which  had  been  exercised  from  the 
earliest  period  of  the  state  government,  with  respect  to  all 
lands  except  those  belonging  to  the  United  States,  while  so 
*4571  ^^^^9  ^^  ^^^  ^  limited  period  after  the  same  *were  sold. 
-'  This  limited  period  has  reference  to  the  five  years'  ex- 
emption, which  the  compact  of  admission  between  the  United 
States  and  Ohio  secures  to  purchasers  of  public  lands  in  that 
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Btate,  after  they  have  made  their  purchases.  No  such  exemp- 
tion is  stipulated  in  the  compact  which  admitted  Michigan 
into  the  union.  She  has  the  right  to  tax  as  soon  as  the  public 
lands  are  purchased. 

Judge  Hitchcock  adds,  in  this  same  case,  that  ^4f  the  right 
to  tax  exists,  and  that  it  does  there  has  not  been  any  serious 
question  for  many  years  at  least,  it  would  seem  to  follow,  that 
tne  right  to  collect  must  also  exist,  although  in  making  collec- 
tion it  might  become  necessary  to  transfer  to  a  new  proprie- 
tor the  thing  taxed."  When,  however,  this  question  "does 
arise,  it  must  be  purely  a  legal  question,  to  be  settled  by  a 
court  of  law."  10  Wilcox  (Ohio),  156.  See  also,  pp.  164, 
165. 

In  Ohio,  it  is  well  known  that  lands  entered  and  surveyed 
in  the  military  land  district,  have  for  years  been  taxed,  and 
■old  for  taxes,  before  they  were  patented.  This  is  stated  in 
the  report  of  *the  case  of  Hennick  et  al.  v.  Wallace^  8  Ohio, 
640,  where  the  court  say,  that  in  another  case,  which  was 
cited,  "it  was  expressly  held,  that  where  lands  have  been 
entered  and  surveyed  in  the  military  land  district,  and  sold 
for  taxes  before  patented,  that  when  patented,  the  patentee 
must  hold  the  land  subject  to  any  claim  which  a  purchaser  at 
tax-sale  may  have  in  consequence  of  such  sale."  In  the  case 
of  Hennick,  just  referred  to,  the  land  was  sold  for  taxes  be- 
fore patented,  and  the  court  said  that  the  sale  was  legal,  so  far 
as  anything  appeared  to  it  in  the  case.     8  Ohio,  541. 

In  the  case  of  the  lessee  of  Stuart  and  others  v.  Parish^ 
Supreme  Court  of  Ohio,  at  the  December  term,  1888,  6 
Hamm.  (Ohio),  part  1,  476,  477,  Stuart  purchased  the  tract 
No.  6,  in  the  Sandusky  Reserve,  in  1817,  and  made  the  first 
payment.  He  afterwards  took  the  benefit  of  the  eight  years' 
credit,  under  the  laws  which  then  prevailed.  Stuart  did  not 
complete  the  payment  for  the  land  until  1830.  Four  years 
before  that,  the  land  was  taxed.  The  court  would  not  enter- 
tain the  question,  whether  the  land  was  liable  to  taxation  be- 
fore patent  issued,  but  admitting  the  legality  of  the  sale  for 
taxes,  said,  that  the  legal  title  of  the  patentee  was  not  affected 
.  by  such  sale.  In  other  words,  the  tax-title  could  not  convey 
an  interest  to  the  purchaser  superior  to  that  of  the  owner  at 
the  time  of  the  sale  for  taxes. 

In  Alabama,  before  public  lands  finally  pass  into  the  hands 
of  the  purchaser  by  patent,  the  collector  may  rent  at  auction 
so  much  as  will  pay  the  tax,  but  cannot  sell  until  the  title  is 
complete. 

The  Supreme  Court  of  the  United  States,  in  the  case  of 
Bagnell  et  al.  v.  Broderiekj  18  Pet.,  486,  decided,  that  "  no 
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doubt  is  entertained  of  the  power  of  the  states  to  pass  laws  to 
authorize  purchasers  to  prosecute  actions  of  ejectment,  or  cer- 
tificates of  purchase,  against  trespassers  on  the  lands  pur- 
chased.'* If  conflicting  patents  issue,  the  state  courts  may 
give  eflect  to  the  better  right. 

^A^Hl       *'^  Pennsylvania,  where  the  consideration  for  the 
-I  land  has  been  paid,  a  survey,  though  unaccompanied  by 
a  patent,  gives  a  legal  right  of  entry.    3  Dall.,  467. 

The  authorities,  then,  clearly  show  that  lands  are  subject  Uy 
taxation  by  the  state,  on  certificates  of  purchase,  before  the 
patent  issues.  It  would  be  very  extraordinary  if  an  individ- 
ual could  purchase  lands  of  the  tJnited  States,  settle,  improve, 
and  cultivate  them,  on  certificates  of  purchase,  and  yet,  be- 
cause, from  the  neglect  and  delay  of  the  proper  department, 
the  patents  are  not  issued  for  several  years,  they  are  exempt 
from  taxation,  while  his  neighbor  was  compelled  to  pay  taxes, 
when  he  was  deriving  no  greater  advantage  from  the  posses- 
sion and  cultivation  of  his  land. 

Lands  purchased  and  paid  for  at  the  land-offices,  are  not 
thereafter  the  property  of  the  United  States.  The  United 
States  cannot  withhold  the  patents,  except  in  a  few  specified 
cases,  as  where  the  sale  was  illegal ;  where  a  prior  sale  or  reser- 
vation, or  a  prior  grant,  may  have  been  made ;  where  the  land 
had  not  previously  been  offered  at  public  sale,  or  where  it  had 
been  directed  by  government  to  be  withheld  from  sale.  These 
are  rare  exceptions,  and  do  not  affect  or  impair  the  general 
principle,  that,  as  soon  as  the  public  land  is  purchased  and 

Eaid  for,  it  becomes  the  property  of  the  purchaser,  and  may 
e  sold  and  transferred  by  him,  as  is  constantly  the  case,  be- 
fore it  is  patented.  If  the  authorities  and  decisions  were  not 
in  favor  of  the  right  of  the  state  to  tax  such  land  or  certifi- 
cates of  purchase,  reason  and  common  sense  would  demon- 
strate its  equity  and  justice. 

8.  It  follows  from  these  views,  which  show  that  lands  are 
subject  to  taxation  before  they  are  patented,  that  it  is  compe- 
tent for  the  state  to  assess,  tax,  and  sell  them,  as  the  property 
of  the  owner,  as  if  they  had  been  patented. 

If,  from  accident,  or  the  exceptions  adverted  to  under  the  . 
preceding  head,  the  certificates  of  purchase  should  not  be 
matured  into  patents,  the  purchaser  at  a  tax-sale  could  not 
acquire  a  better  title  than  the  holder  of  the  certificate.  That 
is  hip  risk.  But  in  the  case  of  the  present  complainant,  it  is 
not  pretended  that  his  titles  were  not  perfected.  On  the  con- 
trary, the  record  brought  up  here  alleges  and  admits  that  the 
patents  for  his  lands  were  issued  on  the  12th  of  August,  1887. 
^nd  this  was  before  the  lands  were  sold  for  the  taxes. 
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4.  It  ifi  doubted  whether  the  remedy  sought  in  this  case,  by 
a  bill  in  equity,  is  proper.  In  the  case  of  Ostrom  v.  The 
Auditor-General^  involving  the  same  principles  as  the  case  of 
the  complainant  involves,  Judge  Wilkins  said  that  the  com- 
plainants had  an  adequate  and  complete  remedy  in  the  state 
courts  for  any  injury  they  might  sustain  by  the  sale  of  their 
lands  for  taxes,  if  the  taxation  and  sale  were  illegal.  And 
the  16th  section  of  the  act  of  1789,  establishing  the  courts  of 
the  United  States,  provides  that  suits  in  equity  shall  not  be 
sustained  in  the  courts  of  the  United  States,  in  any  case 
where  a  plain,  adequate,  and  complete  remedy  may  be  had  at 
law. 

*Mr.  Justice  MoLEAN  delivered  the  opinion  of  the  r*4c<v 
court.  '- 

The  complainant  filed  his  bill  in  the  Circuit  Court  of  the 
United  States,  in  Michigan,  stating  that  he  is  the  owner  in 
fee-simple  of  certain  lands  lying  in  Genesee  county,  amount- 
ing to  three  thousand  five  hundred  and  forty-nine  and  seventy- 
one  hundredths  acres,  and  of  the  value  of  $7,500.  That,  in 
1836,  he  entered  these  lands,  paid  for  them,  and  received  from 
the  land-office  a  final  certificate.  Patents  were  issued  for 
them  on  the  12th  of  August,  1837.  That  the  delay  in  issuing 
the  patents  was  not  at  the  instance  of  complainant.  Before 
the  emanation  of  the  patents,  the  lands  were  assessed  for  tax- 
ation, and  sold  by  the  defendant  for  the  taxes  thus  assessed. 
Two  years  are  allowed  the  owner  to  redeem  the  land  by  the 
act  of  Michigan,  on  the  payment  of  the  tax,  charges,  and 
interest,  at  the  rate  of  twenty  per  cent,  per  annum.  When 
this  bill  was  filed,  the  time  of  redemption  had  not  expired. 
The  bill  prays,  that  the  assessment  and  sale  may  be  declared 
illegal  and  void,  and  that  the  defendant  may  be  enjoined  from 
convening  the  land,  and  other  relief,  &o. 

The  case  was  considered  as  on  a  demurrer  to  the  bill,  and 
on  the  argument,  the  opinion  of  the  judges  were  opposed  on 
the  following  points : — 

1.  ^^  Whemer  the  statutes  of  the  state  of  Michigan  did,  in 
fact,  authorize  the  assessment  and  sale  of  the  lands  in  ques- 
tion, and  whether  said  statutes  were  intended  to  direct  the 
assessment  for  taxation  of  lands  of  the  United  States,  before 
the  patents  for  them  had  been  executed  by  the  officers  of  the 
United  States." 

2.  '^Whether  the  lands  in  question  were,  before  the  date 
and  execution  of  the  patents  for  them,  subject  to  taxation  at 
all  by  the  state  of  Michigan." 

8.  '^  Whether  if  they  were  subject  to  taxation  by  the  state, 
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before  the  execution  of  the  patents  for  them,  it  was  compe* 
tent  to  assess,  and  tax,  and  sell  them,  as  the  absolute  property 
of  the  complainant,  and  at  their  full  value,  as  if  he  owned 
them  in  fee." 

4.  "Whether  the  remedy  by  bill  in  equity,  and  the  relief 
sought,  are  proper." 

The  1st  section  of  the  act  of  the  22d  of  April,  1833,  of  the 
territory  of  Michigan,  provides,  "  that  the  taxes  hereafter  to 
be  levied  in  this  territory  shall  be  assessed,  levied,  and  paid  in 
the  manner  hereinafter  mentioned,  upon  a  valuation  of  real 
and  personal  estate,"  &c. 

By  the  2d  section  the  assessors  of  the  different  districts, 
"  according  to  the  best  evidence  in  their  power,"  are  required 
to  make  out  "a  list  or  schedule  of  all  the  taxable  property  in 
the  samt;,"  and  bring  the  said  lists  or  schedules  together,  and 
jointly  value  the  property  named  in  each,  and  set  down  in 
their  assessment-roll  the  value  of  buildings  in  such  township, 
owned  or  possessed  by  any  person  residing  in  such  township," 
*4601  ^^'  ^^And  the  assessors  shall  ascertain  *what  lands 
^  are  situated  in  their  townships,  not  owned  by  persons 
residing  in  such  townships,  and  shall,  in  their  assessment-rolls, 
separate  from  the  assessments  made  the  estates  of  non-resi- 
dents, and  designate  such  land  in  the  following  manner:  if 
the  estate  be  a  patent  or  tract  of  land  of  the  subdivision  of 
which  the  assessors  cannot  obtain  correct  information,  they 
shall  enter  the  name  of  the  patent  or  tract,  if  known  by  any 
particular  name,  without  regarding  who  may  be  the  owner 
thereof;  and  if  such  tract  be  not  known  ot  designated  by  any 
particular  name,  they  shall  state  by  what  other  land  the  same 
is  bounded,  and  shall  set  down  the  quantity  of  land  contained 
therein  in  the  proper  columns  for  that  purpose." 

By  the  14th  section,  the  tax,  interest,  and  charges  thereon, 
constitute  a  lien  on  the  land,  though  aliened,  and  unless  paid 
within  two  years  from  the  1st  of  May  succeeding  the  assess- 
ment of  such  tax,  the  treasurer  of  the  proper  county,  after 
giving  notice,  is  required  to  sell  the  same.  And  if  the  person 
claiming  title  to  said  lands  shall  not  pay  to  the  treasurer,  for 
the  use  of  the  purchaser,  his  heirs  or  assigns,  the  sum  paid  by 
him  for  the  lands,  with  interest  at  the  rate  of  twenty  per  cent, 
per  annum,  the  treasurer  shall  execute  to  the  purchaser,  his 
heirs  or  assigns,  "a  conveyance  of  the  lands  so  sold,  which 
conveyance  shall  vest  in  the  person  or  persons  to  whom  it 
shall  be  given  an  absolute  estate  in  fee-simple,"  &c.;  "and 
such  deed  may  be  given  in  evidence,  and  recorded  in  the  same 
manner  and  with  like  effect  as  a  deed  regularly  acknowledged 
by  the  grantor  may  be  given  in  evidence  and  recorded," 
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It  is  first  contended,  ^'  that  the  statutes  of  Michigan  did  not 
embrace  the  land  in  question,  and  were  not  intended  to 
authorize  their  assessment/' 

In  answer  to  this,  it  may  be  said,  that  a  different  construc- 
tion has  been  put  upon  the  above  statutes  by  the  authorities 
of  the  territory,  and  dlso  of  the  state  since  its  admission  into 
the  union.  The  practical  construction  of  local  laws  is,  per- 
haps, the  best  evidence  of  the  intention  of  the  law-makers. 
The  courts  of  the  United  States  adopt  as  a  rule  of  decision 
the  established  construction  of  local  laws.  And  it  cannot  be 
material,  whether  such  construction  has  been  established  by 
long  usage  or  a  judicial  decision. 

But  independently  of  the  force  of  usage,  we  think  the  con- 
struction is  sustainable.  When  the  land  was  purchased  and 
Eaid  for,  it  was  no  longer  the  property  of  the  United  States, 
ut  of  the  purchaser.  He  held  for  it  a  final  certificate,  which 
could  no  more  be  cancelled  by  the  United  States  than  a  patent. 
It  is  true,  if  the  land  had  been  previously  sold  by  the  United 
States,  or  reserved  from  sale,  the  certificate  or  patent  might  be 
recalled  by  the  United  States,  as  having  been  issued  through 
mistake.  In  this  respect  there  is  no  difference  between  the 
certificate-holder  and  the  patentee. 

It  is  said,  the  fee  is  not  in  the  purchaser,  but  in  the  United 
States,  until  the  patent  shall  be  issued.  This  is  so,  r»4g-i 
technically,  at  law,  but  *not  in  equity.  The  land  in  '• 
the  hands  of  the  purchaser  is  real  estate,  descends  to  his  heirs, 
and  does  not  go  to  his  executors  or  administrators.  In  every 
legal  and  equitable  aspect  it  is  considered  as  belonging  to  the 
realty.  Now,  why  cannot  such  property  be  taxed  by  its 
proper  denomination  as  real  estate?  In  the  words  of  the 
statute,  '^as  lands  owned  by  non-residents."  And  if  the 
name  of  the  owner  could  not  be  ascertained,  the  tract  was 
required  to  be  described  by  its  boundaries  or  any  particular 
name.  We  can  entertain  no  doubt  that  the  construction 
given  to  this  act  by  the  authorities  of  Michigan,  in  regard 
to  the  taxation  of  land  sold  by  the  United  States,  whether 
patented  or  not^  carried  put  the  intention  of  the  law-making 
power. 

But  it  is  insisted^^^b^t  the  lands  in  question  were  not* 
before  the  date  and  execution  of  the  patents  for  them,  subject 
to  taxation  at  all  by  the  state  of  Michigan." 

It  is  supposed  that  taxation  of  such  lands  is  ^^  an  inter- 
ference with  the  primary  disposition  of  the  soil  by  Congress," 
in  violation  of  the  ordinance  of  1787 ;  and  that  it  is  ^^  a  tax 
on  the  lands  of  the  United  States,"  which  is  inhibited  by  the 
ordinance.    Now,  lands  which  have  been  sold  by  the  United 
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States  can  in  no  sense  be  called  the  property  of  the  United 
States.  They  are  no  more  the  property  oi  the  United  States 
than  lands  patented.  So  far  as  the  rights  of  the  purchaser  are 
considered,  they  are  protected  under  the  patent-certificate  as 
fully  as  under  the  patent.  Suppose  the  oflacers  of  the  govern- 
ment had  sold  a  tract  of  land,  receivei  the  purchase  money, 
and  issued  a  patent-certificate,  can  it  be  contended  that  they 
could  sell  it  again,  and  convey  a  good  title?  They  could  no 
more  do  this  than  they  could  sell  land  a  second  time  which 
had  been  previously  patented.  When  sold,  the  government, 
until  the  patent  shall  issue,  holds  the  mere  legal  title  for  the 
land  in  trust  for  the  purchaser;  and  any  second  purchaser 
would  take  the  land  charged  with  the  trust. 

But  it  is  supposed  that  because  on  some  certificates  patents 
may  not  be  issued,  taxation  of  unpatented  land  is  an  inter- 
ference ''*'  with  the  primary  disposition  of  the  land.*'  And  it 
is  said  that  in  the  case  of  Ostrom  v.  The  Auditor-Qeneral  of 
Michigan^  before  the  Circuit  Court  in  1842,  out  of  one  hun- 
dred certificates  patents  were  refused  on  fourteen  of  them ; 
that  those  lauds  had  been  sold  for  taxes  and  conveyed  under 
the  statutes  of  Michigan ;  and  that  the  United  States  either 
retain  those  lands  or  have  conveyed  them  to  third  parties. 

Michigan  does  not  warrant  the  title  to  lands  sold  for  taxes. 
The  deed,  by  the  express,  words  of  the  statute,  when  duly  exe- 
cuted and  recorded,  '^may  be  given  in  evidence  in  the  same 
manner,  and  with  like  effect,  as  a  deed  re^larly  acknowledged 
by  the  grantor,"  &c.  The  government  has  no  right  to  remse 
a  patent  to  a  bona  fide  purchaser  of  land  offered  for  sale.  But 
*4621  ^^^^^  there  has  been  fraud,  or  mistake,  the  patent  may 
J  be  withheld,  and  every  purchaser  at  a  tax-sale  *incurs 
the  risk  as  to  the  validity  of  the  title  he  purchases.  He 
incurs  the  same  risk  after  the  emanation  of  the  patent.  But 
how  this  interferes  with  ^'  the  primary  disposition  of  the  public 
lands,"  by  the  United  States,  is  not  perceived.  The  ssde  for 
taxes  is  made  on  the  presumption  that  the  purchase  from  the 
government  has  been  lana  fide^  and  if  not  so  made,  the  pur- 
chaser at  the  tax-sale  acquires  no  title,  and  consequently  no 
embarrassment  can  arise  in  the  future  disposition  of  the  same 
land  by  the  government. 

It  is  known  to  be  universally  the  practice  in  the  west, 
where  lands  are  purchased  for  a  residence  and  cultivation, 
that  the  purchaser  enters  immediately  into  the  possession 
of  them.  And  it  may  also  be  observed,  that  in  all  the  new 
states,  lands  purchased  of  the  United  States  have  uniformly 
been  held  liable  to  be  taxed  before  they  are  patented.  And, 
indeed,  in  Ohio,  under  the  credit  system,  lands  were  taxed 
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after  the  expiration  of  five  years  from  the  time  of  their  pur- 
chase, although  they  had  not  been  paid  for  in  full.  There  was 
no  compact  made  with  Michigan,  as  with  Ohio,  not  to  tax 
lands  sold  by  the  United  States  until  after  the  expiration  of 
five  years  from  the  time  of  sale.  The  court  think  that  the 
lands  in  question  were  liable  to  taxation  under  the  authorities 
of  Michigan. 

It  is  contended  ^^  that  such  lands  should  not  be  taxed  at 
their  full  value,  nor  should  they  be  sold  as  if  the  claimant 
owned  them  in  fee." 

The  statute  does  provide  that  the  conveyance,  under  a 
tax-sale,  ^'  shall  vest  in  the  purchaser  an  absolute  estate  in  fee- 
simple,"  &c.  Two  years  and  more  are  required  to  elapse  after 
the  tax  shall  become  due,  before  the  land  is  liable  to  be  sold ; 
and  the  deed  is  not  to  be  executed  before  the  lapse  of  two 
years  after  the  sale^  during  which  time  the  owner  has  a  right 
to  redeem.  This  is  a  taray  proceeding,  and  gives  ample  time 
to  non-residents  for  the  payment  of  their  taxes,  &c.  The 
land  should  be  estimated  at  its  full  value,  as  the  owner,  having 
paid  for  it,  is  subjected  to  no  additional  charge  for  the  obtain- 
ment  of  the  patent.  And  although  the  statute  may  purport 
to  give  a  higher  interest  in  the  land  than  the  owner  could  con- 
vey, yet  it  does  not  follow  that  such  title  is  inoperative.  It 
must  at  least  convey  the  interest  which  the  owner  has  in  the 
lands.  Or  it  may  be  that  a  higher  interest  is  conveyed.  But 
whether  such  a  conveyance  shall  take  effect  as  in  fee,  under 
the  statute,  when  executed,  or  when  the  patent  shall  be  issued, 
or  at  any  time,  it  cannot  be  necessary  now  to  inquire.  The 
only  inquiry  is,  whether  the  land  should  not  be  estimated 
at  its  full  value,  and  sold  by  the  state  for  the  tax  regularly 
assessed  upon  it.  The  effect  of  the  title  is  not  now  before  us 
for  consideration.  The  conveyance  of  real  estate,  whether  by 
deed  or  by  operation  of  law,  is  subject  to  the  law  of  the  state ; 
and  it  is  difficult  to  say  that  any  restraint  can  be  imposed 
upon  the  local  power  on  this  subject.  It  cannot,  however, 
convey  a  better  title  to  the  land  sold  for  taxes  than  the  r«4^Q 
owner  of  such  land,  *to  whom  it  stands  charged,  pos-  ^ 
sessed  at  the  time  the  taxes  constituted  a  lien,  or  when  the 
land  was  sold.  Whether  the  legislature  may  not  change  the 
character  of  a  title,  so  as  to  make  that  a  legal  title  which 
before  was  only  an  equity,  is  a  very  different  question. 

In  the  case  of  the  Lessee  of  Wallace  v.  Semour  and  Renich^ 
7  Ohio,  156,  the  court  held  ^'  that  a  purchaser  at  a  sale  for 
taxes  can  acquire  a  right  which  can  be  enforced  in  equity, 
although  he  has  been  defeated  at  law."  But  that  case  grew 
out  of  the  peculiar  phraseology  of  the  statute.     It  was  also 
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decided  that  ^*  where  lands  have  been  entered  and  surveyed  in 
the  military  district,  and  sold  for  taxes  before  patented,  that 
when  patented,  the  patentee  should  hold  the  land  subject  to 
any  claim  which  a  purchaser  at  tax-sale  may  have  in  conse- 
quence of  such  sale."  And  in  Lessee  of  Stuart  v.  0.  Parish^ 
6  Ohio,  477,  that  a  purchaser  of  land  at  a  tax-sale,  before  a 
patent  was  issued,  could  not  set  up,  in  an  action  of  ejectment, 
the  tax-deed  against  the  patentee.  In  Dotiglass  v.  Dangerfield^ 
10  Ohio,  156,  Uie  court  say,  in  reference  to  taxing  lands  before 
the  patent  has  been  issued,  '^  if  the  right  to  tax  exists,  and 
that  it  does  there  has  not  been  any  serious  question  for  many 
years  at  least,  it  would  seem  to  follow  that  the  right  to  collect 
must  also  exist." 

Under  the  Michigan  statutes,  we  have  no  doubt,  the  law- 
making power  intended  to  tax  lands  that  had  been  entered 
and  paid  for,  as  the  lands  in  question,  and  that  it  had  the 
power  to  impose  the  tax.  The  nature  of  the  title  of  such 
lands,  under  a  tax-sale,  not  being  involved  in  the  points 
certified,  we  will  not  further  discuss. 

In  regard  to  the  fourth  point  certified,  we  entertain  no 
doubt,  that,  in  a  proper  case,  relief  may  be  given  in  a  court  of 
equity.  This  may  be  done  on  the  ground  to  prevent  a  cloud 
from  being  cast  on  the  complainant's  title,  or  to  remove  such 
cloud ;  to  prevent  multiplicity  of  suits,  or  to  prevent  an  inju- 
rious act  by  a  public  officer,  for  which  the  law  might  give  no 
adequate  redress.  We  answer  all  the  questions  certified  in 
the  affirmative. 


♦464]  *JoHN  Lane  and  Sabah  C.  Lane,  wife  of  the 
SAID  John,  and  Elizabeth  Ibion,  an  infant  undbb 

TWENTY-ONE  YEABS,  WHO  SUES  BY  JOHN  LaNE,  HEB  NEXT 

FBiBND,  Complainants  and  Appellants,  v.  John  W. 
ViOK,  Sabgeant  S.  Pbentiss  et  al.,  Defendants. 

Newit  Tick  made  the  foDowing  devises,  viz.  : 

Sdly.  I  win  and  bequeath  unto  my  beloved  wife,  Elizabeth  Vick,  one  eqoal 
share  of  all  my  persomil  estate,  as  is  to  be  divid^  between  her  and  all  of  my 
children,  as  her  own  right,  and  at  her  own  disposal  daring  her  natural  life; 
and  also,  for  the  term  of  her  life  on  earth,  the  tract  of  land  at  the  Open 
Woods  on  which  I  now  reside,  or  the  tracts  near  the  river,  as  she  may 
choose,  reserving  two  hundred  acres  however,  on  the  upper  part  of  the 
uppermost  tract,  to  be  laid  off  in  town  lots  at  the  discretion  of  my  execu- 
trix and  executors. 

Sdly.  I  will  and  dispose  to  each  of  my  daughters,  one  equal  proportion  with 
my  sons  and  wife,  of  all  my  personal  estate  as  they  come  of  age  or  marry: 
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and  to  my  sons,  one  equal  x>art  of  said  personal  estate  as  they  come  of  age, 
together  with  all  of  my  lands,  all  of  which  lands  I  wish  to  be  appraised, 
yalued,  and  divided  when  my  son  Westley  arrives  at  the  ajze  of  twenty-one 
years,  the  said  Westley  having  one  part,  and  my  son  William  having  the 
other  part  of  the  tracts  nnclalmed  by  my  wife,  Elizabeth;  and  Ibeqneaih  to 
my  son  Newit,  at  the  death  of  my  said  wife,  that  tract  which  she  may  prefer 
to  occupy.  I  wish  it  to  be  distinctly  understood,  that  that  part  of  my  estate 
which  my  son  Hartwell  has  received  shall  be  valued,  considered  as  his,  and 
as  a  part  of  his  portion  of  my  estate. 

I  wish  my  executors,  furthermore,  to  remember,  that  the  town  lots  now  laid 
off,  and  hereafter  to  be  laid  off,  on  the  aforementioned  two  hundred  acres  of 
land,  should  be  sold  to  pay  my  just  debts,  or  other  engagements,  in  prefer- 
ence to  any  other  of  my  property,  for  the  use  and  benefit  of  all  my  heirs. 

From  the  provisions  of  the  will  it  appears  not  to  have  been  the  intention  of 
the  testator  to  include  the  town  lots  in  the  devise  of  his  lands  to  his  sons. 
But  these  town  lots  must  be  sold,  after  the  payment  of  debts,  for  the  use  and 
bcmefit  of  all  the  heirs  of  the  testator. 

The  mere  construction  of  a  will  by  a  State  Court,  does  not,  as  the  construc- 
tion of  a  statute  of  the  state,  constitute  a  rule  of  decision  for  the  courts  of 
the  United  States.  H  such  construction  by  a  State  Court  had  been  long 
acquiesced  in,  so  as  to  become  a  rule  of  proi>erty,  this  court  would  follow  it.^ 

This  was  an  appeal  from  the  Circuit  Court  of  the  Unit-ed 
States  for  the  southern  district  of  Mississippi,  sitting  as  a 
court  of  equity. 

The  case  was  this. 

In  1819,  NeWit  Vick,  a  citizen  of  the  state  of  Mississippi, 
died,  leaving  a  wife  and  the  following  children : 

Sons. — Hartwell  Vick,  John  Westley  Vick,  William  Vick, 
Newit  H.  Vick. 

Daughters, — ^Nancy,  Sarah,  Mary,  Eliza,  Lucy,  Matilda, 
Amanda,  Martha,  Emily. 

The  wife,  however,  died  in  a  few  minutes  after  her  husband. 

In  October,  1819,  the  will  of  the  deceased  was  admitted  to 
probate  in  the  Orphan's  Court  of  Warren  county,  and  was  as 
follows : 


^  Ctted.  Bailroad  Co,  y.  NaUofnal  of  a  state  court  followed  in  the  con- 
Banky  12  Otto,  58;  Talcott  v.  Toumr  struction  of  a  devise.  AhhoU  ▼.  The 
ship  qfPine  Oror>e,  1  Flipp.  124;  8cMr  Ewex  Company,  2  Curt,  126,  (1864.) 
ford  y.  Town  qf  Portsmouthf  2  Id.,  So  as  to  statutes.  Thompson  v.  Phil- 
ips, See  8cott  v.  Jones,  5  How.,  878.  Ups,Baldw.y246,2^:BoyleY,Arledge, 
In  Derby  y.  Jacques,  1  Cliif.,  425,  Hempst.,  620;  Bell  v.  Morrison,  1 
488,  it  is  said  :  *'  Repeated  decisions  of  Pet.,  851, 860;  Brown y.  Van  Bramn,  8 
the  Supreme  Court  haye  established  the  Dall.,  844;  McKsen  y.  Delaney,  6 
doctrine  that  the  Federal  courts  adopt  Cranch,  22;  PoUe  y.  Wendall,  9  Id., 
the  local  law  of  real  property  as  a»-  87:  MarUn  y.  Hunter,  1  Wheat.,  804, 
certained  by  the  decisions  of  the  state  879;  8h\pp  y.  Miller,  2  Id.,  816; 
courts,  whether  those  decisions  are  Thatcher  y.  Powell,  6  Id.,  119;  De- 
grounded  on  the  construction  of  the  wolf  y.  Johnsoru  10  Id.,  140, 162;  Doe 
statutes  of  the  state,  or  form  a  part  of  y.  Winn,  11  IcL,  865.  In  Bank  qf 
the  unwritten  law  of  tiie  state,  which  Hamilton  y.  Dudley,  2  Pet.,  492.  620, 
has  become  a  fixed  rule  of  property."  the  decision  was  withheld  until  the 
See  Jackson  y.  Cheto,  12  Wheat.,  168;  Ohio  Supreme  Court  had  passed  upon 
Dafy  y.  James,  8  Id.,  406;  Henderson  the  statute  in  question. 
y.  uriPn,  5  Pet,,  151.     The  decision 
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"In  the  name  of  God,  Amen!  I,  Newit  Vick,  of  Warren 
county,  and  state  of  Mississippi,  being  of  perfect  mind  and 
•4fi/»l  ™®™o^»  *^^  *calling  to  mind  the  mortality  of  life,  and 
•i  knowing  that  it  was  appointed  for  all  men  once  to  die, 
do  make  and  ordain  this  my  last  will  and  testament,  in  the 
manner  and  form  following,  to  wit : 

"  Primarily,  and  first  of  all,  I  give  and  dispose  my  soul  into 
the  hands  of  Almighty  God,  who  gave  it,  and  my  body  I 
recommend  to  be  buried  in  a  Christian-like  and  decent  man- 
ner, according  to  the  discretion  of  my  executors. 

"  2dly.  I  will  and  bequeath  unto  my  beloved  wife,  Eliza- 
beth Yick,  one  equal  share  of  all  my  personal  estate,  as  is  to 
be  divided  between  her  and  all  of  my  children,  as  her  own 
right,  and  at  her  own  disposal  during  her  natural  life ;  and 
also,  for  the  term  of  her  liie  on  earth,  the  tract  of  land  at  the 
Open  Woods  on  which  I  now  reside,  or  the  tracts  near  the 
river,  as  she  may  choose,  resei-ving  two  hundred  acres,  how- 
ever, on  the  upper  part  of  the  uppermost  tract,  to  be  laid  off 
in  town  lots  at  the  discretion  of  my  executrix  and  executors. 

"Sdly.  I  will  and  dispose  to  each  of  my  daughters,  one 
equal  proportion  with  my  sons  and  wife,  of  all  my  personal 
estate  as  they  come  of  age  or  marry ;  and  to  my  sons,  one 
equal  part  of  said  personal  estate  as  they  come  of  age,  to- 
gether with  all  of  my  lands,  all  of  which  lands  I  wish  to  be 
appraised,  valued,  and  divided  when  my  son  Westley  arrives 
at  the  age  of  twenty-one  years,  the  said  Westley  having  one 
part,  and  my  son  William  having  the  other  part  of  the  tracts 
unclaimed  b}*^  my  wife,  Elizabeth;  and  I  bequeath  to  my  son 
Newit,  at  the  death  of  my  said  wife,  that  tract  which  she  may 
prefer  to  occupy.  I  wish  it  to  be  distinctly  understood,  that 
that  part  of  my  estate  which  my  son  Hartwell  has  received 
shall  be  valued,  considered  as  his,  and  as  a  part  of  his  portion 
of  my  estate. 

"  4thly  and  lastly.  I  hereby  nominate  and  appoint  my  be- 
loved wife  Elizabeth,  my  son  Hartwell,  and  my  nephew  Willis 
B.  Vick,  my  sole  and  only  executrix  and  executors  of  this  my 
last  will  and  testament.  It  is,  however,  furthermore  ray  wish 
that  the  aforesaid  Elizabeth  should  keep  together  the  whole 
of  my  property,  both  real  and  personal,  reserving  the  provisions 
before  made,  for  the  raising,  educating,  and  benent  of  the 
before-mentioned  children. 

"  It  must  be  remembered,  that  the  lot  of  two  acres  on  the 
bank  of  the  river  on  which  a  saw-mill  house  is  erected,  belongs 
to  myself,  son  Hartwell,  and  James  H.  Center,  when  the  said 
Center  pays  his  proportional  part. 

**  I  wish  my  executors,  furtbennore,  to  remember,  that  the 
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town  lots  now  laid  off,  and  hereafter  to  be  laid  off,  on  the 
aforementioned  two  hundred  acres  of  land,  should  be  sold  to 
pay  my  just  debts,  or  other  engagements,  in  preference  to  any 
other  of  my  property,  for  the  use  and  benefit  of  all  my  heirs, 
and  that  James  H.  Center  have  a  title  made  to  him  for  one  let 
already  laid  off  of  half  an  acre  in  said  two  hundred  acres, 
and  on  which  he  has  builded,  when  he  pays  to  my  executors 
the  sum  of  three  hundred  dollars. 

*"  In  testimony  whereof,  I  have  hereunto  set  my  hand  r^Aaa 
and  seal,  this  22d  day  of  August,  in  the  year  of  our  ^ 
Lord  1819. 

"  The  words  interlined,  *  for  the  use  and  benefit  of  all  my 
heirs,'  before  signed.  Nbwit  Viok.  [seal.] 

Foster  Cook, 
Edwin  Cook, 
B.  ViCK." 

The  wife  being  dead,  Hartwell,  one  of  the  executors,  vir- 
tually renounced  the  executorship,  and  Willis,  the  other  execu- 
tor, gave  the  necessary  bond  and  took  out  letters  testamen- 
tary ;  but  being  in  bad  health,  he  was,  with  his  own  consent, 
removed.  John  Lane,  one  of  the  complainants,  who  had  mar- 
ried Sarah,  one  of  the  daughters  of  the  testator,  then  took  out 
letters  of  administration  with  the  will  annexed,  and  filed 
accounts,  from  time  to  time,  until  the  year  1829,  when  he  filed 
his  final  account  and  was  discharged.  He  reported  the  sale  of 
sixty-seven  town  lots  at  various  prices  and  to  various  persons* 
The  debts  of  the  testator  were  all  paid. 

In  1881,  John  Westley  Vick  sold  a  portion  of  his  interest, 
which  was  subdivided  by  sundry  mesne  conveyances,  and 
came  into  the  possession  of  several  holders. 

In  1838,  the  plaintiffs,  being  residents  of  Louisiana  and  Ten- 
nessee, filed  their  bill  against  all  the  other  descendants  of  the 
testator,  and  claimants  under  them.  It  recited  the  facts 
above  set  forth,  and  proceeded  thus : — 

"Your  orators  would  further  allege,  that  some  years  since 
the  said  Willis  B.  Vick  departed  this  life,  and  that  for  some 
years  all  the  executors  of  the  last  will  and  testament  of  said 
Newit  Vick  have  been  dead.  Your  orators  allege,  that  only  a 
few  lots  had  been  laid  off  and  sold  by  Newit  Vick,  in  his  life- 
time, and  that  your  orator,  John  Lane,  as  administrator,  with 
the  will  annexed,  laid  off  by  actual  survey  the  said  town  of 
Vicksburg,  off  of  the  upper  end  of  the  uppermost  tract, 
referred  to  in  said  will ;  which  will,  as  your  honors  will  per- 
ceive, directed  the  same  to  be  done.  Lots  and  parts  of  lots 
have  been  sold  from  time  to  time  by  the  said  administrator, 
and  the  amounts  of  the   sales  applied  to  the  payment  and 
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liquidation  of  the  debts  of  the  said  Newit  Yick,  until  all  the 
debts  which  he,  the  said  Newit  Yick,  owed,  so  £Eir  as  are 
known,  have  been  paid  off  and  discharged. 

'^  They  would  further  state,  that  there  vet  remain  lots  and 
parts  of  lots,  and  parcels  of  ground  in  said  town,  and  on  said 
two  hundred  acres,  which  are  unsold,  and  more  especially, 
that  part  of  said  town  known  by  the  name  of  ^Commons,' 
and  '  Levee  street,'  which  have  descended  to  the  heirs  of  said 
Newit  Vick,  hereinafter  mentioned.  They  would  further  rep- 
resent, that  the  powers  of  said  Lane,  administrator,  to  sell  the 
unsold  lots,  parcels  of  ground,  as  above  stated  aforesaid,  have 
been  doubted  and  brought  into  question,  which  renders  it  to 
i^Aan^  ^^  ^  matter  of  prudence  and  sound  discretion  to  *stop 
-I  the  sales,  since  the  debts  of  Newit  Yick  have  been  paid, 
and  ask  the  advice  of  this  honorable  court,  sitting  in  chancery, 
who  have  the  burden,  and  whose  duty  it  is  to  explain  the 
nature  of  all  trusts,  and  decree  the  penormance  of  the  same, 
to  say  what  shall  be  done  with  the  residue  of  the  unsold  lots, 
and  parts  of  lots,  commons.  Levee  street,  &c.,  in  said  town, 
and  on  said  two  hundred  acres." 

It  concluded  thus : — 

^^Your  orators  pray  your  honors,  upon  a  final  hearing  of 
this  cause,  to  decree  a  division  and  partition  of  the  aforesaid 
lots,  parts  of  lots,  commons,  and  Levee  street,  to  be  made  be- 
tween them  and  the  other  heirs  of  Newit  Vick ;  and  that  said 
claimants  shall  be  put  into  possession  of  the  part  allotted  to 
her  or  them,  and  that  the  defendants  shall  account  for  the 
rents  and  profits  which  they  have  respectively  received.  Or 
if  a  partition  and  division  of  the  ground  aforesaid,  as  above 
asked  for,  is  not,  in  the  opinion  of  this  honorable  court,  carry- 
ing the  will  of  the  testator,  Newit  Vick,  into  full  and  com- 
plete effect,  according  to  the  true  intent  and  meaning  thereof, 
then  may  your  honors  decree  and  order  the  said  John  Lane, 
administrator  with  the  will  annexed,  to  proceed  to  sell  said 
grounds,  upon  such  terms  and  credits  as  you  may  deem 
proper,  and  then  distribute  the  money  among  the  several 
claimants,  according  to  their  respective  interests,  and  grant  all 
such  other  relief  as  to  justice  may  belong.'* 

Some  of  the  defendants  answered  the  bill,  admitting  the 
truth  of  its  statements,  and  concurring  in  the  prayer  for  a 
division,  ^^ among  the  several  claimants,  accordine  to  the 
nature  and  extent  of  them  as  heirs,  and  also  under  the  will  of 
Newit  Vick;"  others  concurred  generally,  and  prayed  that 
tlieir  parts  might  be  allotted  to  them. 

The  parties  made  defendants,  as  vendees,  &c.,  to  wit,  Pren- 
tiss, &c.,  demurred  to  the  bill ;  and  the  cause  being  set  down  ' 
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for  hearing  on  this  state  of  preparation,  the  court,  in  June, 
1842,  sustained  the  demurrer,  and  dismissed  the  hill. 
From  this  decree  the  complainants  appealed. 

Ben  Hardin^  (in  print,)  for  the  plaintifGg  in  error. 
Crittenden^  for  the  defendants  in  error. 

This  is  one  of  the  cases  which  was  argued  during  an 
unayoidahle  ahsence  of  the  Reporter;  and  although  he  is 
enabled  to  give  Mr.  HardirCe  argument,  he  regrets  that  he 
cannot  furnish  that  of  Mr.  Crittenden. 

m 

Hardiny  after  stating  the  case,  proceeded  thus : — 

From  the  face  of  the  will,  and  also  the  statements  of  the 
bill,  it  appears  that  the  testator  owned  a  tract  of  land  in  the 
Open  "Woods,  a  few  miles  from  the  Mississippi  river,  on  which 
he  resided  at  his  *death;  and  also  two  tracts  and  par-  ret  am 
eels  of  land,  included  in  one  survey,  on  the  Mississippi,  '- 
immediately  below  and  adjoining  the  Walnut  HUls.  The 
lands  on  the  Mississippi  haia  only  been  surveyed  when  the 
testator  died,  and  patented  after  his  death.  The  second 
clause  in  the  wiU  gives  to  the  wife  of  the  testator,  '^for  the 
term  of  her  life  on  earth,  the  tract  of  land  at  the  Open 
Woods,  on  which  he  then  resided,  or  the  tracts  near  the  river, 
as  she  may  choose,  reserving  two  hundred  acres,  however, 
on  the  upper  part  of  the  uppermost  tract,  to  be  laid  off  in 
town  lots^  at  the  discretion  of  my  executrix  and  executors.'' 
The  court  will  perceive  that  the  two  hundred  acres,  on  which 
the  town  was  to  be  laid  off,  are  expressly  reserved  out  of  the 
devise  to  the  wife  of  the  testator.  In  the  third  clause  of  the 
will  there  is  the  following  devise:  ^^And  to  my  sons,  one 
equal  part  of  my  said  personal  estate,  as  they  come  of  aee, 
together  with  all  my  lands,  all  of  which  lanas  I  wish  to  be 
appraised,  valued,  and  divided,  when  my  son  Westley  arrives 
at  the  age  of  twenty-one  years ;  the  said  Westley  having  the 
one  part,  and  my  son  William  having  the  other  part  of 
my  l^acts  unclaimed  by  my  wife  Elizabeth;  and  I  bequeath 
to  my  son  Newit,  at  the  death  of  my  said  wife,  the  tract  she 
may  prefer  to  occupy."  The  question  from  this  clause  is, 
what  lands  were  disposed  of  by  it?  I  contend  it  is  all  his 
lands,  except  the  two  hundred  acres  directed  to  be  laid  off 
into  town  lots,  because  the  objects  the  testator  had  in  view 
in  laying  off  the  town  into  lots,  and  selling  the  same  for  the 
payment  ^^of  his  debts  and  liabilities,''  are  utterly  inconsist- 
ent and  incompatible  with  devising  the  same  away  to  his  sonSi 
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And  the  expression,  ^^all  my  lands,"  must  ^e  understood  to 
mean,  except  the  two  hundred  acres  reserved  for  the  town. 
Should  it  be  contended  that  the  expression,  ^^  all  my  lands," 
will  embrace  the  two  hundred  acres  to  be  laid  ofif  into  town 
lots,  leaving  the  executors  power  to  sell  so  much  of  it  as 
would  pay  the  debts  of  the  testator :  the  answer  to  that  argu- 
ment is,  that  the  lands  devised  to  his  sons  ^'are  to  be 
appraised,  valued,  and  divided  when  Westley  arrives  at  the 
age  of  twenty-one  years."  The  time  fixed  on  for  a  division 
of  the  land  would,  in  all  probability,  arrive  before  the  debt^s 
and  liabilities  of  the  testator  would  be  paid  off,  or  even 
known ;  for  •  aught  the  court  knows  or  can  know,  on  the 
demurrer,  Westley  might  have  been,  at  the  death  of  the  tes- 
tator, within  one  or  two  years  of  twenty-one,  (which  was  the 
fact,)  and  thereby  leave  no  time,  or  at  least  not  sufficient  time 
to  ascertain  his  debts  and  pay  them  off,  and  settle  all  his  lia- 
bilities, before  ^^  the  lands  were  to  be  appraised,  valued,  and 
divided."  When  Westley  might  arrive  at  twenty-one  years 
of  age  the  persons  appointed  to  appraise,  value,  and  divide 
the  lands  would  not  know  what  portion  of  the  lots  would  be 
required  to  be  sold  to  pay  the  debts.  The  above  reason 
excludes  the  idea  that  he  intended  to  devise  said  lots,  or  any 
of  them,  to  his  sons.  The  whole  amount  of  the  debts  of  the 
testator,  as  settled  by  the  court  in  August,  1829,  was  $88,- 
♦469 1  '^^'^'^^^  *The  laying  off  the  town  was  a  mere  experi- 
J  ment  of  the  testator  to  enable  his  executors  to  meet 
his  debts  and  liabilities.  It  might  succeed  and  pay  his  debts, 
and  then  again  it  might  fall  far  short.  These  experiments  of 
new  towns  to  raise  funds  are  as  uncertain  and  precarious  as 
lotteries.  And  hence  it  never  entered  into  the  design  of  the 
testator  to  will  away  the  unsold  lots,  after  the  deots  were 
paid,  and  to  fix  on  a  time  certain,  when  the  power  of  the  exec- 
utors to  sell  should  cease,  because  it  must  cease  ^^when 
appraised,  valued,  and  divided."  There  is  another  argument 
growing  out  of  the  third  clause  of  the  will,  which  I  deem 
conclusive  in  favor  of  the  position  I  contend  for.  The  tes- 
tator hdl  two  tracts  of  land,  one  in  the  Open  Woods,  and 
one  on  the  Mississippi.  His  wife  had  a  right  from  the  will  to 
select  which  she  chose  for  her  residence ;  but  the  town  part  of 
the  river  tract  was  expressly  reserved,  and  was  not  within  the 
devise  to  her.  Suppose  she  had  selected  the  river  tract,  then 
Newit,  the  son  of  the  testator,  was  to  have  that  tract  "  which 
she  may  prefer  to  occupy ;  "  and  Westley  and  William  the 
other  tract,  to  wit:  the  Open  Woods.  If  the  wife  of  the  tes- 
tator had  selected  the  river  tract,  then,  at  her  death,  what 
would  Newit  Vick  take  ?  Just  what  she  selepted  to  occupy, 
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no  more  or  less.  For  if  more  was  intended,  that  is  the  resi- 
due of  the  river  tract,  if  she  had  selected  it,  why  withhold  that 
part  from  him  until  she  died,  when  she  by  the  will  had  no 
claim  to  it  ?  It  surely  is  not  compatible  with  the  fair  exposi- 
tion and  interpretation  of  the  will  to  say,  that  if  Mrs.  Vick 
selected  the  river  tract,  then  Westley  and  William  would  be 
entitled  to  the  Open  Woods,  and  also  the  two  hundred  acres 
off  of  the  upper  end  of  the  uppermost  tract,  which  was  laid 
off  into  town  lots.  Besides,  Westley  and  William  were  to 
have  the  other  part  of  the  tracts  unclaimed  by  his  wife  Eliza- 
beth. The  construction  of  the  will  contended  for  on  the 
other  side,  just  amounts  to  this,  that  Westley  and  William 
Vick  took  the  two  hundred  acres  which  were  to  be  laid  off  in 
lots,  without  the  wife  of  the  testator  or  his  son  Newit  having 
any  claim  to  that  part.  Then  why  use  the  words  "  unclaimea 
by  my  wife  Elizabeth,"  if  she  had  no  claim  from  the  will  ? 
The  word  "unclaimed"  clearly  proves  that  the  testator  gave 
no  lands  to  Westley  and  William,  except  such  lands  as  the 
wife  of  testator  had  the  right  to  claim  as  her  future  residence, 
if  she  chose. 

The  last  clause  in  the  will  has  these  words  interlined  and 
underscored,  "for  the  use  and  benefit  of  all  my  heirs."  These 
words  have  no  meaning  in  them,  if  it  be  only  intended  that 
by  the  sale  of  his  lots  to  take  the  burden  of  the  payment 
of  his  debts  off  of  his  personal  estate,  and  that  in  that  way  it 
would  be  for  the  benefit  of  all  his  heirs,  as  all  are  to  have  an 
equal  share  of  that,  because  that  would  have  been  the  effect 
and  operation  of  that  clause  without  the  interlineation  of 
the  above  words.  The  clear  meaning  is,  the  town  lots 
are  for  the  benefit  of  all  my  heirs.  By  adding  the  word 
"and"  before  the  word  "for,"  then  it  would  read  t^^ya 
thus :  *"  and  for  the  use  and  benefit  of  all  my  heirs."  ^ 
The  word  "  and  "  added  would  free  the  will  from  all  ambi- 
guity and  uncertainty,  and  then  the  interlineation,  which  was 
inserted  with  deliberation,  will  have  some  meaning,  otherwise 
it  has  none;  all  words  and  parts  of  a  will  shall  have  some 
meaning,  if  by  any  sensible  construction  of  the  will  the  same 
can  be  done.  It  is  certain  that  the  interlineation  was  inserted 
after  the  will  was  wrote,  and  the  necessity  of  it  was  suggested 
upon  the  last  reading,  before  signing,  which  shows  that  the 
testator  deemed  the  interlineation  essential  to  carry  out  his 
meaning.  The  fact  is,  it  is  well  remembered  by  all  present, 
who  are  yet  alive,  that  on  the  reading  of  his  will,  one  of  the 
daughters  of  the  testator  asked  him  if  his  daughters  were  to 
have  an  interest  in  the  towns  lots ;  upon  the  testator  answer* 
ing  in  the  affirmative,  she  replied,  to  clear  the  will  of  all 
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doubt,  the  interlineation  had  better  be  made,  which  was 
accordingly  done.  I  am  aware  that  these  facts  are  inadmis- 
sible, but  at  all  events  the  interlineation  goes  to  show  that 
something  of  the  kind  did  occur.  There  is  yet  another  ques- 
tion ;  the  wife  of  the  testator  died  in  about  ten  minutes  after 
her  husband,  and  was,  from  the  death  of  the  testator,  until  her 
death,  incapable  of  making  a  selection  of  the  place  of  her 
future  residence,  and  never  made  any,  or  attempted  to 
make  any. 

If  the  town  lots  passed  by  the  will  of  the  testator  to  his 
sons,  then  Newit  Viok  is  entitled  to  one-third.  His  answer  is 
a  cross-bill,  and  should  have  been  retained,  and,  upon  a  final 
hearing,  one-third  allotted  to  him.  I  will  refer  the  court  to 
the  laws  of  Mississippi,  to  show  that  all  the  legitimate  chil- 
dren inherit  equal  share  and  share  aUke,  and  also  to  Swinbum, 
20,  21,  22,  688,  689.  The  meaning  of  the  testator  is  all  that 
is  sought  after  by  the  judges.  There  is  another  principle  of 
law  universally  admitted  to  be  correct,  that  heirs  are  not  to  be 
disinherited  by  a  doubtful  construction. 

Crittenden^  for  defendants  in  error,  laid  down  the  following 
propositions : 

1.  That  (subject  to  an  estate  for  life  to  his  wife)  **  all ''  the 
lands  of  the  testator  are  devised  to  his  sons,  in  exclusion  of 
his  daughters. 

2.  That  the  last  clause  of  the  will  does  not  affect  the  devise 
to  the  sons,  otherwise  than  by  creating  a  charge  upon  the  town 
lots  for  the  payment  of  debts,  thereby  exonerating  and  pre- 
serving the  personal  estate  for  the  use  and  benefit  of  all  the 
parties  to  whom  it  had  been  bequeathed.  And  those  debts 
being  paid,  (as  appears  by  confession  of  the  complainants,) 
the  encumbrance  is  discharged,  and  no  ground  of  interest  or 
complaint  left  to  the  complainants. 

8.  That  if  any  right  or  title,  other  than  above  supposed, 
was  devised  to  the  complainants,  it  is  expressly  limitea  and 
confined  to  the  ^*  town  lots  now  laid  off,  and  hereafter  to  be 
laid  off,"  &c.  By  the  bill,  it  appears  that  the  lots  laid  off  by 
*471 1  testator  were  sold  by  him,  and  that  no  others  were 

-*  thereafter  laid  off  by  the  executors,  to  whose  •discre- 
tion it  was  confided ;  so  that  there  are  no  lots  to  which  any 
right  or  claim  of  the  complainants  can  attach. 

4.  That  Lane's  appointment  as  administrator  was  illegal  and 
void ;  and,  if  not,  that  he  had  no  right  to  exercise  the  power 
and  discretion  confided  in  the  executors  of  laying  off  and  sell- 
ing town  lots ;  and  that  his  laying  off  lots  can  confer  no  right 
thereto  upon  the  complainants. 
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6.  That  the  construction  of  the  will  insisted  on  in  the  1st 
and  2d  of  the  above  propositions,  and  the  points  stated  in  all 
the  foregoing  propositions,  have  been  in  substance  so  decided 
and  settled  by  the  Supreme  Court  of  the  state  of  Mississippi, 
and  that  decision  will  be  regarded  as  conclusive  in  this  court, 
according  to  its  well  established  principles. 

On  the  1st  proposition,  he  cited  10  Wheat.,  159 ;  8  Id.,  586 ; 
12  Id.,  162, 168, 169 ;  5  Pet.,  155 ;  16  Ves.,  446 ;  3  Mass.,  881 ; 
8  Bibb.  (Ky.),  849 ;  4  Johns.  (N.  Y.^  Ch.,  865 :  and  in  sup- 
port of  the  5th  proposition,  1  How.  (Miss.),  879,  442 ;  United 
StaUs  V.  Orosbj/,  7  Cranch,  115;  9  Wheat.,  566;  10  Id.,  202. 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court. 

This  case  is  brought  here  by  an  appeal  from  the  decree  of 
the  Circuit  Court  for  the  district  of  Mississippi. 

The  complainants  under  the  will  of  Newit  Vick,  late  of  the 
state  of  Mississippi,  deceased,  claim  certain  interests  in  a  tract 
of  two  hundred  acres  of  land,  on  which  the  town  of  Vicks- 
bur^  is  laid  off.  In  the  bill  various  proceedings  are  stated  as 
to  the  proof  of  the  will,  the  qualification  of  one  of  the  execu- 
tors named  in  it,  the  death  of  the  executrix,  and  the  refusal  of 
one  of  the  executors  named  to  qualify ;  that  the  executor  who 
qualified  was  afterwards  removed,  with  his  consent,  and  Lane, 
tiie  complainant,  appointed  administrator,  with  the  will  an- 
nexed ;  that  acting  under  the  will,  the  administrator  laid  off 
the  town  of  Vicksburg,  sold  lots,  and  paid  the  debts  of  the 
deceased;  that  there  yet  remains  certain  parts  of  the  above 
tract  undisposed  of;  and  that  his  power  as  administrator  to 
sell  the  unsold  lots  is  questioned. 

The  defendants  are  represented  as  being  interested  in  the 
above  tract,  as  devisees  and  as  purchasers ;  and  the  complain- 
ants pray  that  the  court  would  decree  a  partition  of  the  lots, 
commons,  and  Levee  street,  to  be  made  between  them  and  the 
other  devisees  of  Newit  Vick ;  and  that  said  claimants  shall 
be  put  in  possession,  &c. ;  or  that  said  property  may  be  sold, 
&c.,  as  shall  best  comport  with  the  intent  of  the  testator. 

The  defendants  favorable  to  the  object  of  the  bill  answered ; 
the  others  demurred  to  the  bill,  which  was  sustained  on  the 
hearing,  and  the  bill  was  dismissed,  from  which  decree  this 
appeal  was  taken. 

The  decision  of  this  case  depends  upon  the  construction  of 
the  will  of  Newit  Vick.  It  was  proved  the  25th  of  October, 
1819. 

•Every  instrument  of  writing  should  be  so  construed  r*^^^ 
as  to  effectuate,  if  practicable,  the  intention  of  the  par-  ^ 
ties  to  it.    This  principle  applies  with  peculiar  force  to  a  will 
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Such  an  instrument  is  generally  drawn  in  the  last  days  of  the 
testator,  and  very  often  under  circumstances  unfavorable  to 
a  calm  consideration  of  the  subject-matter  of  it.  The  writer, 
too,  is  frequently  unskilful  in  the  use  of  language,  and  is 
more  or  less  embarrassed  by  the  importance  and  solemnity  of 
the  occasion.  To  expect  much  system  or  precision  of  language 
in  a  writing  formed  under  such  emergencies,  would  seem  to  be 
unreasonable.  And  it  is  chiefly  owing  to  these  causes  that  bo 
many  controversies  arise  under  wills. 

In  giving  a  construction  to  a  will,  all  the  parts  of  it  should 
be  examined  and  compared ;  and  the  intention  of  the  testator 
must  be  ascertained,  not  from  a  part,  but  the  whole  of  the 
instrument. 

By  the  second  paragraph  of  the  will  under  consideration, 
the  testator  bequeaths  to  his  wife  one  equal  share  of  his  per- 
sonal property,  to  be  divided  between  her  and  her  children. 
This  would  give  to  his  wife  one-half  of  his  personal  estate. 
But  the  succeeding  paragraph  qualifies  this  bequest  so  as  to 
give  to  his  wife  a  share  of  the  personal  property  equal  only  to 
the. amount  received  by  each  of  his  children.  This  shows  a 
want  of  precision  in  the  language  of  the  will,  and  that  one 
part  of  it  may  be  explained  and  qualified  by  another. 

In  the  second  paragraph,  the  testator  devises  to  his  wife, 
during  her  natural  life,  "  the  tract  of  land  at  the  Open  Woods, 
on  which  he  then  resided,  or  the  tracts  near  the  river,  as  she 
might  choose,  reserving  two  hundred  acres  on  the  upper  part 
of  the  uppermost  tract  to  be  laid  off  in  town  lots,  at  the  dis- 
cretion of  his  executrix  and  executors." 

This  discretion  of  his  executrix  and  executors,  referred  to 
the  plan  of  the  town,  and  not  to  the  propriety  of  laying  it  off. 
The  testator  had  determined  that  a  town  should  be  established, 
and  reserved  for  this  purpose  the  above  tract  of  two  hundred 
acres,  "  to  be  laid  off  in  town  lots." 

The  testator  next  disposes  of  his  personal  property  to  his 
wife  and  children  ;  and  he  says,  "to  my  sons  one  equal  part  of 
said  personal  estate  as  they  come  of  age,  together  with  all  my 
lands,  all  of  which  lands  I  wish  to  be  appraised,  valued,  and 
divided,  when  my  son  Westley  arrives  at  the  age  of  twenty- 
one  years;  the  said  Westley  having  one  part,  and  my  son 
William  having  the  other  part,  of  the  tracts  unclaimed  by  my 
wife  Elizabeth  ;  and  I  bequeath  to  my  son  Newit,  at  the  death 
of  my  said  wife,  that  tract  which  she  may  prefer  to  occupy. 
I  wish  it  to  be  distinctly  understood,  that  that  part  of  my 
estate  which  my  son  Hartwell  has  received,  shall  be  valued, 
considered  as  his,  and  as  a  part  of  his  portion  of  my  estate." 

By  these  devises,  Newit,  on  the  death  of  his  mother,  was  to 
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have  the  tract  selected  by  her  for  her  residence.  She  died,  it 
is  admitted,  *in  a  few  minutes  after  the  decease  of  the  rmAno 
testator,  so  that  no  selection  of  a  residence  was  made  ^ 
by  her.  But  this  is  not  important  as  regards  the  intention  of 
the  testator.  What  lands  did  he  devise  to  his  sons  Westley 
and  William  ?  The  answer  is,  the  land  unclaimed  by  the  wife 
of  the  testator.  His  words  are,  "  Westley  having  one  part,  and 
my  son  William  having  the  other  part,  of  the  tracts  unclaimed 
by  my  wife  Elizabeth.  But  what  tracts  may  be  said  to  come 
under  the  designation  of  ^Hracts  unclaimed  by  my  wife?'' 
The  land  which,  under  the  election  given  to  her  in  the  will, 
she  might  have  claimed  as  a  residence,  but  did  not. 

This  claim  by  the  widow  was  expected  to  be  made  shortly 
after  the  decease  of  the  testator,  as  by  it  her  future  residence 
was  to  be  established.  If  she  selected  the  river  land,  then 
the  Open  Woods  tract  was  to  go,  under  the  will,  to  Westley 
and  William ;  but  if  the  Open  W  oods  tract  were  selected  by 
the  widow,  then  they  were  to  have  the  river  land.  This  devise 
being  of  the  land  unclaimed  by  the  widow,  presupposes  her 
right  to  have  claimed  it  in  the  alternative  under  the  will.  It 
did  not  include  the  town  tract,  for  that  was  expressly  reserved 
by  the  testator  from  the  choice  of  his  wife.  That  this  is  the 
proper  limitation  of  the  devise  to  Westley  and  William,  seems 
to  be  clear  of  doubt. 

To  Hartwell  was  devised  the  tract  on  which  he  lived,  and 
which  was  to  be  valued. 

These  are  the  specific  devises  of  his  lands,  by  the  testator, 
to  his  four  sons.  The  tract  of  two  hundred  acres  reserved  for 
the  town  is  not  affected  by  them.  Did  this  tract  pass  to  his 
sons  under  the  general  devise  of  his  lands  to  them,  in  the 
third  paragraph  of  the  will  ?  That  point  will  be  now  exam- 
ined. The  words  of  the  testator  are,  ^^and  to  my  sons  one 
equal  part  of  said  personal  estate  as  they  come  of  age,  together 
with  all  of  my  lands,  all  of  which  lands  I  wish  to  be  appraised, 
valued,  and  divided,  when  my  son  Westley  arrives  at  the  age 
of  twenty-one  years."  The  words  "all  oi  my  lands,"  unless 
restricted  by  words  with  which  they  stand  connected,  or  by 
some  other  part  of  the  will,  cover  the  entire  real  estate  of  the 
testator.  But  these  words  are  restricted  by  the  part  of  the 
sentence  which  follows  them,  and  also  in  other  parts  of 
the  will. 

"All  of  which  lands  I  wish  to  be  appraised,  valued,  and 
divided,  when  my  son  Westley  arrives  at  the  age  of  twenty- 
one  years,"  follow  the  words  "all  6f  my  lands,"  and  show  that 
the  tract  of  two  hundred  acres  was  not  intended  to  be  included 
in  this  general  devise.    Such  an  intention  was  incompatible 
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with  the  reseryation  of  this  tract  for  a  town.  In  the  Becond 
clause  of  the  will  are  the  words,  ^^  reserving  two  hundred 
acres,  however,  on  the  upper  part  of  the  uppermost  tract,  to 
be  laid  off  in  town  lots.  Now  the  testator  could  not  have 
intended,  in  the  next  clause,  to  direct  that  this  tract  should  be 
valued  and  divided  among  his  sons.  This  would  be  repugnant 
«474.i  ^^  ^^^  authority  given  to  his  executors  to  lay  oS  a 
^  *town,  and  would  have  been  an  abandonment  of  what 
appears,  from  the  last  clause  in  the  will  to  have  been,  with 
him,  a  favorite  object.  Did  he  intend  the  ti*act  of  two  hun- 
dred acres  should  be  valued  and  divided  among  his  sons, 
which  he  directed  in  another  part  of  his  will  to  be  laid  oS  into 
town  lots  and  sold  by  his  executors  ?  So  great  an  inconsis- 
ency  is  not  to  be  inferred.  The  general  devise  *to  his  sons  ^^of 
all  his  lands,"  was  limited  to  the  lands  which  he  directed  to  be 
valued  and  divided  among  his  sons.  This  cannot  be  contro- 
verted, for  it  is  in  the  very  words  of  the  will,  and  does  not 
depend  upon  inference  or  construction.  The  special  devises 
to  each  of  his  sons,  which  follow  the  general  devise,  also,  in 
effect,  limit  it.  These  devises  cover  all  the  real  property  of 
the  testator,  except  the  town  tract,  and  show  what  he  meant 
^^by  all  his  lands."  He  intended  all  his  lands  which  he  subse- 
quently and  specially  devised,  and  not  the  tract  which,  in  the 
will,  he  had  previously  reserved  and  afterwards  disposed  of. 

In  the  next  clause  of  the  will  the  testator  expresses  his 
wish,  that  the  aforesaid  Elizabeth  should  keep  together  the 
whole  of  his  property,  both  real  and  personal,  (reserving  the 
provisions  before  made,)  for  the  raising,  educating,  and  benefit 
of  the  before-mentioned  children. 

These  exceptions  refer  to  the  share  of  the  personal  property 
which  each  child  was  to  receive  when  married,  or  at  full  age, 
and  to  the  land  appropriated  for  the  town. 

We  have  now  arrived  at  the  last  clause  of  the  will,  under 
which  clause  this  controversy  has  arisen.  The  testator  has 
made  provision  for  his  wife,  by  giving  her  a  life-estate  in  one 
of  two  tracts  of  land  as  she  might  select,  and  an  equal  share, 
with  each  child,  of  the  personal  property.  To  his  sons,  in 
addition  to  his  share  in  the  personalty,  he  has  given  to  each  a 
portion  of  his  real  estate.  He  has  made  no  disposition  of  the 
tract  reserved  for  a  town,  but  proceeds  to  do  so  in  the  follow- 
ing and  closing  paragraph  of  the  will. 

^^I  wish  my  executors  furthermore  to  remember  that  the 
town  lots  now  laid  off,  and  hereafter  to  be  laid  off,  on  the 
aforementioned  two  hundred  acres  of  land,  should  be  sold  to 
pay  my  just  debts,  or  other  engagements,  in  preference  to  any 
other  of  my  property  for  the  use  and  benefit  of  all  mj  heini. 
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This  clause  is  construed,  by  the  appellees,  to  be  a  charge  on 
the  two  hundred  acres  of  land  for  the  payment  of  the  debts 
of  the  testator  only.  And  that  the  authority  to  the  executors 
to  sell  lots,  is  limited  to  this  object.  That  as  the  personal 
property  bequeathed  to  his  heirs  was  first  liable  for  the  debts 
of  the  deceased,  the  charge  on  this  tract  may  well  be  said,  in 
the  language  of  the  will,  to  be  *^  for  the  use  and  benefit  of  all 
his  heirs." 

That  there  is  plausibility  in  this  construction  is  admitted. 
It  may,  at  first,  generally,  strike  the  mind  of  the  reader  as 
reasonable  and  just.  But  a  closer  inyestigation  of  the  struc- 
ture of  the  paragraph,  *and  a  comparison  of  it  with  .^.^g 
other  parts  of  the  will,  with  the  view  to  ascertain  the  *- 
intention  of  the  testator,  must,  we  think,  lead  to  a  different 
conclusion. 

If  the  object  of  the  testator  had  been,  as  contended,  merely 
to  charge  this  tract  with  the  payment  of  his  debts,  would  the 
words,  ^*  for  the  use  and  benefit  of  all  my  heirs,"  have  been 
inserted?  The  sentence  was  complete  without  them.  They 
add  nothing  to  its  clearness  or  force.'  On  the  contrary,  if  the 
intention  of  the  testator  was  to  pay  his  debts  only,  by  the 
sale  of  lots  to  be  laid  off,  the  words  are  surplusage.  They 
stand  in  the  sentence,  disconnected  with  other  parts  of  it, 
and  consequently,  are  without  an  object. 

The  testator  directed  that  the  town  lots  should  be  sold  to 
ay  his  just  debts,  "  in  preference  to  any  other  of  his  property." 
^his  released  his  personal  property,  which  he  had  bequeathed 
to  his  children,  from  all  liability  on  account  of  his  debts. 
And  on  the  hypothesis  that  he  only  intended  to  do  this,  why 
should  the  above  words  have  been  added?  They  were  not 
carelessly  thrown  into  the  sentence  when  it  was  first  written. 
From  the  will,  it  appears  they  were  interlined.  This  shows 
deliberation,  and  the  exercise  of  judgment.  Without  this 
interlineation,  the  lots  were  required  to  be  sold  to  pay  debts, 
in  preference  to  other  property,  in  language  too  clear  to  be 
misunderstood  by  any  one.  It  could  not  have  been  misunder- 
stood, either  by  the  testator  or  the  writer  of  the  will.  But,  as 
the  paragraph  was  first  written,  it  did  not  carry  out  the  inten- 
tion of  me  testator.  To  effectuate  that  intent,  the  interlinea- 
tion was  made.  The  words,  ^^for  the  use  and  beneHc  of  all  my 
heirs,"  were  interlined.  Does  this  mean  nothing?  This 
deliberation  and  judgment?  Were  these  words  added  to  « 
sentence  perfectly  clear,  and  which  charged  the  land  with  the 
payment  of  the  debts  of  the  testator,  without  any  object? 
Were  they  intended  to  be  words  of  mere  surplusage  and  with- 
out effect?    Such  an  inference  is  most  unreasonable.    It  does 
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violence  to  the  words  themselves,  and  to  the  circumstances 
under  which  they  were  introduced.  No  court  can  disregard 
these  words,  or  the  manner  of  their  introduction. 

The  testator  was  not  satisfied  with  the  direction  to  his 
executors  to  sell  lots  for  the  payment  of  his  debts,  but  he 
adds,  "for  the  use  and  benefit  of  all  my  heirs."  By  this 
he  intended,  that  the  lots  should  be  sold  for  the  payment  of 
his  debts,  and  "  for  the  use  and  benefit  of  all  his  heirs."  The 
omission  of  the  word  and  has  given  rise  to  this  controversy. 
Had  that  word  been  inserted  with  the  others,  no  doubt  could 
have  existed  on  the  subject.  And  its  omission  is  reasonably 
accounted  for,  by  the  fact  of  the  interlineation.  On  such 
occasions,  more  attention  is  often  paid  to  the  matter  to  be 
introduced,  than  to  the  word  which  connects  it  with  the 
sentence.  That  the  lots  should  be  sold  "for  the  use  and  bene- 
fit of  all  his  heirs,"  after  the  payment  of  his  debts,  is  most 
*47B1  ^^^^^^^^^^  >  ^^^  i^  cannot,  with  the  same  propriety  of 
^  language,  be  said,  that  the  debts  *of  the  testator  were 
to  be  paid  "for  the  use  of  all  his  heirs."  The  word  use 
imports  a  nK>re  direct  benefit.  That  the  phrase  was  used  in 
this  sense  we  cannot  doubt. 

The  clauses  iu  the  will  preceding  the  one  which  is  now 
under  consideration  have  been  examined,  and  no  disposition  is 
found  in  any  of  them  of  the  town  tract.  And  if  it  be  not 
disposed  of  in  this  last  paragraph,  after  the  payment  of  the 
debts,  the  remaining  lots  or  their  proceeds  will  descend  gen- 
erally to  the  heirs  of  the  testator  as  personal  property.  The 
law  will  not  disinherit  the  heir,  on  a  doubtful  devise.  But  we 
think  the  testator  intended  that  the  tract  of  two  hundred 
acres  should  be  laid  out  in  lots  and  sold,  "for  the  use  and 
benefit  of  all  his  heirs,"  and  "  the  payment  of  his  debts  and 
other  engagements." 

This  construction  of  the  will  is  strengthened  by  its  justice 
to  all  the  parties  interested.    That  the  testator  intended  to 

five  to  his  sons  a  much  larger  part  of  his  property  than  to  his 
aughters,  is  evident.  He  gave  to  his  sons  an  equal  share, 
with  his  daughters,  of  his  personal  property.  But  did  he 
intend  to  cut  off  his  daughters  from  all  interest  in  his  real 
estate  ?  He  could  not  have  had  the  heart  of  a  dying  father  to 
have  done  so.  He  did  not  act  unjustly  to  his  daughters. 
They,  equally  with  his  sous,  were  devisees  of  the  proceeds  of 
the  town  lots,  after  the  payment  of  all  just  debts  and  othei 
engagements. 

It  is  insisted  that  the  construction  of  this  will  has  been  con- 
clusively settled  by  the  Supreme  Court  of  Mississippi,  in  the 
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case  of  Vtck  et  al,  y.  The  Mayor  and  Aldermen  qf  Vickshurgy 
1  How.  (Miss.),  879. 

The  parties  Id  that  ease  were  not  the  same  as  those  now 
before  this  court;  and  that  decision  does  not  affect  the  inter- 
ests of  the  complainants  here.  The  question  before  the  Mis- 
sissippi court  was,  whether  certain  grounds,  within  the  town 
plat,  had  been  dedicated  to  public  use.  The  construction  of 
the  will  was  incidental  to  the  main  object  of  the  suit,  and  of 
course  was  not  binding  on  any  one  claiming  under  the  will. 
With  the  greatest  respect,  it  may  be  proper  to  say,  that  this 
court  do  not  follow  the  state  courts  in  their  construction  of  a 
will  or  any  other  instrument,  as  they  do  in  the  construction  of 
statutes. 

Where,  as  in  the  case  of  Jackson  v.  Chew^  12  Wheat.,  167, 
the  construction  of  a  will  had  been  settled  by  the  highest 
courts  of  the  state,  and  had  long  been  acquiesced  in  as  a  rule 
of  property,  this  court  would  follow  it,  because  it  had  become 
a  rule  of  property.  The  construction  of  a  statute  by  the 
Supreme  Court  of  a  state  is  followed,  without  reference  to  the 
interests  it  may  affect,  or  the  parties  to  the  suit  in  which  its 
construction  was  involyed.  But  the  mere  construction  of  a 
will  by  a  state  court  does  not,  as  the  construction  of  a  statute 
of  the  state,  constitute  a  rule  of  decision,  for  the  courts  of 
the  United  States.  In  the  case  of  Stoift  y.  Tyson^  16  r*^^^ 
Pet.,  1,  *the  effect  of  the  84th  section  of  the  Judiciary  '• 
Act  of  1789,  and  the  construction  of  instruments  by  the  state 
courts,  are  considered  with  greater  precision  than  is  found  in 
some  of  the  preceding  cases  on  the  same  subject. 

The  decree  of  the  Circuit  Court  is  reversed,  and  the  cause 
is  remanded  to  that  court  for  further  proceedings. 

Mr  Justice  McKINLEY. 

In  this  case  I  differ  in  opinion  with  the  majority  of  the 
court,  not  only  on  the  construction  of  the  will,  but  upon 
a  question  of  much  greater  importance,  and  that  is,  whether 
the  construction  given  to  this  will  by  the  Supreme  Court  of 
Mississippi  is  not  binding  on  this  court?  I  will  proceed  to 
the  examination  of  these  questions  in  the  order  in  which  I 
have  stated  them ;  and  to  bring  into  our  view  all  the  provi- 
sions of  the  will,  which  dispose  of  the  real  estate  of  the  testa- 
tor, I  will  state  them  in  the  order  in  which  they  stand  in  the 
will,  unconnected  with  other  provisions  not  necessary  to  aid 
in  construing  those  relating  to  the  real  estate. 

After  the  introductory  part  of  the  will,  and  providing  for 
his  funeral,  the  testator  proceeds  to  dispose  of  his  estate 
thus: 
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"  Secondly,  I  will  and  bequeath  to  my  beloved  wife,  Eliza- 
beth Yick,  one  equal  share  of  all  my  personal  estate,  as  is  to 
be  divided  between  her  and  all  my  children,  as  her  own  rights 
and  at  her  own  disposal  during  her  natural  life ;  and  also  for 
the  term  of  her  life  on  earth,  the  tract  of  land  at  the  Open 
Woods,  on  which  I  now  reside,  or  the  tracts  near  the  river,  as 
she  may  choose;  reserving  two  hundred  acres,  however,  on 
the  upper  part  of  the  uppermost  tract  to  be  laid  off  in  town 
lots,  at  the  discretion  of  my  executrix  and  executors. 

"Thirdly,  I  will  and  dispose  to  each  .of  my  daughters,  one 
equal  proportion  with  my  sons  and  wife,  of  all  my  personal 
estate,  as  they  come  of  age  or  marry;  and  to  my  sons  one 
equal  part  of  said  personal  estate,  as  they  come  of  age, 
together  with  all  of  my  lands ;  all  of  which  lands  I  wish  to  oe 
appraised,  valued,  and  divided,  when  my  son  Westley  arrives 
at  the  age  of  twenty-one  years ;  the  said  Westley  having  one 
part,  and  my  son  William  having  the  other  part  of  the  tracts 
unclaimed  by  my  wife,  Elizabeth ;  and  I  bequeath  to  my  son 
Newit,  at  the  death  of  my  wife,  that  tract  which  she  may 
prefer  to  occup3%  I  wish  it  to  be  distinctly  understood,  that 
that  part  of  my  estate  which  my  son  Hartwell  has  received, 
shall  be  valued,  considered  as  his,  and  as  part  of  his  portion  of 
my  estate. 

"  Fourthly,  It  is,  however,  furthermore  my  wish  that  the 
aforesaid  Elizabeth  should  keep   together  the  whole  of  my 

Eroperty,  both  real  and  personal,  reserving  the  provisions 
efore  made  for  the  raising,  educating,  and  benefit  of  the 
before-mentioned  children.  I  wish  my  executors,  furthermore, 
to  remember  that  the  town  lots  now  laid  off,  and  hereafter 

*4781  ^  ^^  ^^^^  ^^'*  ^^  ^^^  aforementioned  two  hundred 
-»  *acres  of  land,  should  be  sold  to  pay  my  just  debts,  or 
other  engagements,  in  preference  to  any  other  of  my  property, 
for  the  use  and  benefit  of  all  my  heirs." 

An  inquiry  which  lies  at  the  threshold  of  this  investigation, 
is,  what  was  the  meaning  and  intention  of  the  testator  in 
reserving  the  two  hundred  acres  of  land,  "  to  be  laid  off  in 
town  lots  ?  " 

Did  he  intend  this  tract,  of  two  hundred  acres,  should  not 
pass  by  his  will,  under  the  general  description  of  "all  my 
lands?"  Or  did  he  mean  simply  that  it  should  be  reserved 
from  the  use  of  his  wife,  in  the  event  she  selected  the  rivei 
tracts  in  preference  to  the  Open  Woods  tract?  Or  did  he 
intend,  as  the  majority  of  the  court  have  decided,,  that  it 
should  be  reserved  to  be  sold  by  his  executors,  for  the  pur- 
poses of  paying  his  just  debts  and  other  engagements,  "and" 
to  increase  the  legacies  of  his  daughters?  To  the  last  con- 
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struction  there  is  a  yeiy  material  objection.  The  power  of 
the  executors  to  sell  the  lots  laid  off,  and  to  be  laid  off,  on  the 
two  hundred  acres,  is  not  absolute,  but  contingent.  The  tes- 
tator did  not  direct  that  any  of  his  property,  real  or  personal, 
should  be  sold  for  the  purpose  of  paying  his  debts,  or  for  any 
other  purpose.  But  his  meaning  and  intention,  as  manifested 
by  the  laneuase  employed,  is,  that  if,  in  the  administration  of 
his  estate,  it  should  become  necessary  to  sell  any  portion  of  it 
for  the  payment  of  his  debts  or  other  engagements,  he  wished 
his  executors  to  remember  that  the  town  lots  then  laid  off,  and 
thereafter  to  be  laid  off,  should  be  sold  *^  in  preference  to  any 
other  of  Oiis)  property." 

If  the  aebts  and  other  engagements  could  have  been  satis- 
fied without  a  sale  of  the  lots,  the  executors  would  have  had 
no  power  to  sell  them  for  any  purpose  whatever ;  and  the 
words  ^^for  the  use  and  benefit  of  all  my  heirs,"  would  have 
been  inoperatiye  for  the  purpose  to  which  they  haye  been 
applied ;  and  the  bounty,  which  it  is  supposed  by  the  court  a 
father's  heart  could  not  withhold  from  his  daughters,  would 
haye  been  entirely  defeated ;  and  in  that  event,  the  interpola- 
tion of  the  wora  ^^and,"  which  has  been  supplied  by  the 
court,  could  not  have  conferred  on  the  daughters  the  lots,  nor 
the  proceeds  of  the  sale  of  them.  But  conceding  the  power 
to  sell  the  lots  for  the  payment  of  the  testator's  aebts,  do  the 
words  ^^for  the  use  and  benefit  of  all  my  heirs,"  give  any 
authority  to  the  executors  to  sell  the  remainder  of  the  lots, 
after  paying  the  debts,  or  any  right  to  the  heirs  to  receive  the 
proceeds  of  such  sale? 

The  court  seem  to  admit,  by  their  reasoning,  that  these 
words  alone  give  no  right  to  the  heirs  to  claim  uie  proceeds, 
nor  power  to  the  executors  to  sell  the  remainder  of  the  lots, 
and,  therefore,  they  have  supplied  the  word  ^  and,"  to  unite 
the  power  granted  to  sell  for  the  payment  of  debts,  with  the 
words  "for  the  use  and  benefit  of  all  my  heirs,"  which,  they 
say,  completes  the  right  to  receive  the  proceeds.  If  the  court 
have  the  risht  to  alter  the  will,  and  then  give  construe-  rmAig 
tion  to  it,  they  make  it  mean  what  they  please.  *But  ^ 
I  deny  the  power  of  the  court,  in  such  a  case  as  this,  to  add 
the  word  "  and."  The  rule  is  understood  to  be  this :  where 
there  is  a  supposed  mistake  or  omission,  all  the  court  has  to  do 
is  to  see  whether  it  is  possible  to  reconcile  that  part  with  the 
rest,  and  whether  it  is  perfectly  clear,  upon  the  whole  scope  of 
the  will,  that  the  intention  cannot  stand  with  the  alleged  mis- 
take or  omission.  MeUish  v.  MellUh^  4  Ves.,  49.  It  appears 
to  me  these  words  are  perfectly  consistent  with  the  other 
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parts  of  the  will,  and  are  by  no  means  repugnant  to  the  main 
intention  of  the  testator,  but  perfectly  consistent  therewith. 

His  intention,  as  manifested  by  all  the  provisions  of  the 
will,  appears  to  be,  to  divide  his  personal  estate  equally  among 
his  sons  and  daughters  and  his  wife,  and  to  divide  all  his  real 
estate,  or  lands,  equally  among  his  sons.  That  he  intended 
each  son  to  take  an  equal  part  of  his  lands,  is  proved  by  the 
direction  to  have  each  portion  valued.  That  half  of  the  Open 
Woods  tract  was  not  equal  in  value  to  the  two  river  tracts, 
excluding  the  two  hundred  acres  to  be  laid  off  into  lots,  is 
clearly  proved  by  the  will  itself;  because  the  testator  gives  his 
wife  her  choice  of  the  Open  Woods  tract,  or  the  two  tracts  on 
the  river ;  and  whichever  she  selects  is,  at  her  death,  to  go  to 
his  youngest  son,  Newit,  and  the  other  to  be  divided  between 
his  sons  Westley  and  William ;  and  he  further  directs  that  the 
part  which  his  son  Hartwell  had  received,  should  be  valued, 
considered  his,  and  as  part  of  his  portion  of  the  estate.  Here 
is  a  clear  and  unequivocal  intention  manifested  to  give  to  each 
son  an  equal  portion  of  his  real  estate ;  and  it  is  as  clearly 
manifested  that  the  specific  portions  given  are  not  equal. 
To  maintain  the  construction  given  to  the  will  by  the 
court,  the  two  hundred  acres  are  excluded  from  the  devise  of 
all  the  testator's  lands  to  his  sons.  And  the  question  arises, 
and  ought  to  have  been  decided,  how  are  these  portions  to  be 
equalized?  If  the  two  hundred  acres  passed  to  the  sons  by 
the  devise,  subject  to  the  payment  of  debts,  then  a  reasonably 
certain  contingent  means  was  afforded  for  equalizing  the  por- 
tions, by  dividing  and  valuing  the  lots  not  sold  to  pay  debtSy 
to  make  up  deficiencies. 

This  view  alone  is  sufficient  to  satisfy  my  mind  that  all  the 
lands  passed  to  the  sons  by  the  general  words,  ^^  all  of  mv 
lands,  all  of  which  lands  I  wish  to  be  appraised,  and  valuea, 
and  divided,  when  my  son  Westley  arrives  at  the  age  of 
twenty-one  years."  Can  the  words  "  for  the  use  and  benefit 
of  all  my  heirs,"  which  in  themselves  contain  no  positive 
words  of  grant,  control  the  previous,  positive,  and  uncondi* 
tional,  grant  of  all  his  lands  to  his  sons  ?  It  appears  to  me  to 
be  impossible  to  eive  such  controlling  influence  to  such  words, 
upon  any  of  the  Known  and  established  rules  of  construction ; 
and  especially  when  they  admit  of  a  different  interpretation, 
by  which  they  would  stand  in  perfect  harmony  with  the  other 
provisions  of  the  will. 

*4801      ^^^    accounts    settled  by  the  executor,  with  the 
-I  Orphans'  Court,  *and  which  are  part  of  the  record 
exhibited  in  the  bill  of  complaint,  show  that  between  twenty- 
five  thousand  and  thirty  thousand  dollars  of  the  debts  of  the 
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estate  were  paid  by  the  proceeds  of  the  cotton  crops ;  which 
proves  that  a  large  portion  of  the  pei*soual  estate  consisted  of 
slaves.  Is  it  not  reasonable,  therefore,  to  suppose  the  testator 
had  in  his  mind  the  disadvantages  that  would  result  to  all  his 
children,  if  he  should  leave  his  slaves  liable  to  be  sold  for  the 
payment  of  his  debts,  when  he  ordered  the  lots,  which  were 
unproductive,  to  be  sold  for  that  purpose,  "  in  preference  to 
any  other  of  his  property "  which  was  productive  ?  Acting 
upon  this  view  of  his  affairs,  is  it  at  all  surprising  that  he 
should  have  inserted  in  his  will,  even  by  interlining,  the 
words,  "  for  the  use  and  benefit  of  all  my  heirs,"  that  being 
the  reason  which  induced  him  to  charge  the  debts  upon  the 
town  lots  ? 

But  putting  out  of  view  all  extraneous  considerations,  can 
the  construction  given  by  the  court  to  this  part  of  the  will  be 
sustained  upon  principle?  Executors  have  no  authority  to 
sell  real  estate,  unless  the  power  to  sell,  and  the  purpose  of 
the  sale,  are  expressed  in  the  will.  Therefore  the  court  can- 
not infer,  from  a  power  expressly  granted  to  sell  the  estate  for 
one  purpose,  a  power  to  sell  it  for  another  purpose  not  granted. 
HiU  V.  Oook^  1  Ves.  &  B.,  175.  In  the  case  under  considera- 
tion, the  only  authority  given  by  the  will  to  sell  the  town  lots, 
was  for  the  payment  of  debts;  and  there  the  power  of  the 
executors  to  sell  any  portion  of  the  estate  terminated.  When 
they  had  sold  as  manv  of  the  lots  as  were  necessary  to  pay  the 
debts,  the  remainder  fell  into  the  general  devise  of  all  the  lands 
of  the  testator  to  his  sons ;  and  the  purposes  of  the  testator,  in 
relation  to  his  real  estate,  were  accomplished,  according  to  his 
plain  intention,  when  all  the  provisions  of  the  will  are  taken 
together. 

To  reserve  the  remainder  of  the  lots  from  the  general  devise, 
and  to  give  effect  to  the  interlined  words,  different  from  their 
plain  meaning,  in  the  connection  in  which  they  stand  with  the 
other  provisions  of  the  will,  the  court  revive  the  exhausted 
power  of  sale,  and  give  capacity  to  all  the  heirs  to  take  the 
proceeds  of  the  sale  of  the  remainder  of  the  lots,  by  inserting 
the  conjunction  ^^and"  between  the  power  to  sell  the  lots  for 
tiie  payment  of  debts  and  the  interlined  words;  thereby 
changing  the  meaning  of  the  whole  sentence*  This  cer- 
tainly is  not  construing  the  will;  but  it  is  making  a  will, 
and  giving  this  portion  of  the  testator's  estate  to  his  daughters, 
which  he  plainly  intended  for,  and  gave  to,  his  sons. 

This  will  was  brought  in  question  before  the  High  Court  of 
Errors  and  Appeals  of  the  state  of  Mississippi,  in  the  case  of 
Viek  €nd  ather$  v.  The  Mat/or  and  Aldermen  of  Vicksburg^  1 
How.   (Miss.),  442.    The  question   before   that  court  was, 
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whether  the  land  in  controversy  had  been  dedicated  by  Newit 
Vick,  in  his  lifetime,  to  public  purposes,  or  passed  to,  and  was 
*4811  ^^^^^^  ^"  ^^  devisees  by  his  will ;  and  it  is  a  part  of 
-I  the  same  land  in  controversy  in  the  case  *before  this 
court;  the  court  of  Mississippi  having  concurrent  jurisdiction 
of  the  subject-matter  with  this  court,  decided,  that  the  whole 
of  the  real  estate  was  devised  to  the  sons  of  Newit  Vick, 
deceased ;  and  that  his  daughters  were  entitled  to  no  part  of 
the  lots,  nor  any  part  of  tne  proceeds  of  the  sale  of  them. 
According  to  the  Constitution  and  laws  of  the  United  States 
and  previous  decisions  of  this  court,  I  think  this  court  was 
boiina  to  follow  the  decision  of  that  court  upon  the  construo- 
tion  of  the  will. 

The  2d  section  of  the  8d  article  of  the  Constitution  of  the 
United  States  declares,  ^^The  judicial  power  shall  extend  to 
all  oases  in  law  and  equity  arising  under  this  Constitution, 
the  laws  of  the  United  States,  and  treaties  made  or  which 
shall  be  made  under  their  authority;  to  all  cases  affecting 
ambassadors,  other  public  ministers,  and  consuls;  to  all  cases 
of  admiralfy  and  maritime  jurisdiction;  to  controversies  to 
which  the  United  States  shall  be  a  party ;  to  controversies  be- 
tween two  or  more  states,  between  citizens  of  different  states, 
between  citizens  of  the  same  state  claiming  lands  under  grants 
of  different  states,  and  between  a  state  or  the  citizens  thereof 
and  foreign  states,  citizens,  or  subjects."  In  these  three  latter 
classes  of  cases,  the  jurisdiction  of  the  courts  of  the  United 
States  is  concurrent  with  the  state  courts.  In  this  case  it 
originated  between  citizens  of  different  states,  and  is,  there- 
fore, concurrent  with  the  courts  of  Mississippi.  Before  the 
jurisdiction  here  conferred  on  the  courts  of  the  United  States 
could  be  exercised,  it  was  necessary  their  powers  and  author- 
ity should  be  established  and  defined  by  law.  And  accord- 
ingly, by  the  84th  section  of  the  act  of  Congress  of  the  24th 
of  September,  1789,  it  is  enacted,  "That  the  laws  of  the  sev- 
eral states,  except  where  the  Constitution,  treaties,  or  statutes 
of  the  United  States  shall  otherwise  require  or  provide,  shall 
be  regarded  as  rules  of  decision  in  trials  at  common  law  in  the 
courts  of  the  United  States,  in  cases  where  they  apply."  The 
purposes  for  which  jurisdiction  was  given  to  the  courts  of  the 
United  States  between  citizens  of  different  states  in  ordinary 
matters  of  controversy,  between  citizens  of  the  same  state 
claiming  lands  under  grants  from  different  states,  and  between 
an  alien  and  a  citizen  of  a  state,  was  to  give  in  each  of  these 
cases,  at  the  option  of  the  plaintiff,  a  tribunal,  presumed  to  be 
free  from  any  accidental  state  prejudice  or  partiality,  for  the 
trial  of  the  cause. 
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And  when  Congress  defined  the  powers  of  the  courts  of  the 
United  States,  they  directed,  that  the  laws  of  the  several 
states  should  be  regarded  as  the  rules  of  decision  in  suits  at 
common  law,  in  cases  where  they  apply.    And  upon  these 

Erinciples,  with  few,  if  any  exceptions,  has  this  court  acted 
*om  the  commencement  of  the  government  down  to  the 
present  term  of  this  court.  That  they  should  continue  so  to 
act,  is  of  great  importance  to  the  peace  and  harmony  of  the 
people  of  the  United  States.  If  the  state  judicial  *tri-  fi^aqo 
bunals  establish  a  rule,  governing  titles  to  real  estate,  ^ 
whether  it  arise  under  statute,  deed,  or  will,  and  this  court 
establishes  another  and  a  different  rule,  which  of  these  two 
rules  shall  prevail?  They  do  not  operate  like  two  equal 
powers  in  physics,  one  neutralizing  the  other;  but  they  pro- 
duce a  contest  for  success,  a  strug^e  for  victory;  and  in  such 
a  contest  it  may  easily  be  foreseen  which  wUl  prevail. 

The  state  courts  have  unlimited  jurisdiction  over  all  the 
persons,  and  property,  real  and  personal,  within  the  limits  of 
the  state.  And  as  often  as  the  courts  of  the  United  States 
have  it  in  their  power,  by  their  judgments,  under  their  limited 
jurisdiction,  to  turn  out  of  the  possession  of  real  estate  those 
who  have  been  put  into  it  by  the  judgment  of  the  highest 
court  of  appellate  jurisdiction  of  the  state,  so  often  that  pos- 
session wiU  be  restored  by  the  same  judicial  state  power.  To 
avert  such  a  contest,  and  in  obedience  to  the  act  of  Congress 
before  referred  to,  this  cOurt  have  laid  it  down,  in  many  cases, 
as  a  sound  and  necessary  rule,  that  they  should  follow  the 
state  decisions  establishine  rules  and  regulating  titles  to  real 
estate.  And  in  the  following  cases  they  have  applied  the  rule 
to  the  construction  of  wills,  devising  real  estate.  In  Jackson 
V.  ChetVj  12  Wheat.,  162,  theprinciple  is  fully  maintained. 
In  that  case  the  court  say,  "The  inquiry  is  very  much  nar- 
rowed by  applying  the  rule  which  has  uniformly  governed 
this  court,  that  where  any  principle  of  law,  establishing  a  rule 
of  real  property,  has  been  settled  in  the  state  courts,  the  same 
rule  will  be  applied  by  this  court,  that  would  be  established 
by  the  state  tribunals.  This  is  a  principle  so  obviously  just, 
and  so  indispensably  necessary  under  our  system  of  govern- 
ment, that  it  cannot  be  lost  sight  of.''  The  question  in  that 
case  arose  upon  the  construction  of  a  will  devising  land  in 
New  York.  In  the  case  of  Henderson  and  tv\f6  v.  Oriffin^  5 
Pet.,  154,  the  court  say,  "  The  opinion  of  the  court  in  the  case 
of  Kennedy  v.  Marsh  was  an  able  one;  it  was  the  judicial  con- 
struction of  the  will  of  Mr.  Laurens,  according  to  their  view 
of  the  rules  of  the  common  law  in  that  state,  as  a  rule  of 
property,  and  comes  within  the  principle  adopted  in  Jackson 
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V.  Ohew^  12  Wheat.,  158,  167/'  These  cases  are  in  strict  con- 
formity with  the  34th  section  of  the  act  of  the  24th  Septem- 
ber, 1789,  above  referred  to. 

There  are  many  other  decisions  of  this  court  applicable  to 
this  case;  some  of  them  have  followed  a  single  diecision  of  a 
state  court,  where  it  settled  a  rule  of  real  property.  And  at 
the  present  term  of  this  court,  in  the  case  of  Carroll  v. 
Saffordy  treasurer^  ^<?.,  it  was  held,  that  it  was  not  material 
whether  it  had  been  settled  by  frequent  decisions,  or  a  single 
case.  From  these  authorities,  it  is  plain,  the  jurisdiction  of 
this  court  is  not  wholly  concurrent  in  this  case  with  the 
Supreme  Court  of  Mississippi ;  but  in  power  of  judgment  it 
is  subordinate  to  that  court,  and,  thereiore,  the  construction 
*4ft^l  *?^^®^  '^y  *^**  court  to  the  will  ought  to  have  been 
-■  the  rule  of  construction  for  this  court. 

Mr.  Chief  Justice  Taney  concurred  in  the  opinion  of  Mr. 
Justice  MoEiNLEY.* 


<•■■> 


Fbanois  C.  Blaok  and  James  Chapman,  Plaintiffs  in 
Ebbob,  v.  J.  W.  Zachabie  &  Co.,  Defendants. 

VThen  a  creditor,  residing  in  Louisiana,  drew  bills  of  exchange  upon  his 
debtor,  residing  in  South  Carolina,  which  bills  were  negotiated  to  a  third 
person  and  accepted  by  the  drawee,  the  creditor  had  no  right  to  lay  an  at- 
tachment upon  the  property  of  the  debtor,  until  the  bills  laid  become  due, 
were  dishonored,  and  taken  up  by  the  drawer. 

By  the  drawing  of  the  bills  a  new  credit  was  extended  to  the  debtor  for  the 
time  to  which  they  run.^ 

*On  the  trial  of  this  case,  Mr.  Justice  Stobt  was  absent;  four  of  the 
judges,  therefore,  ruled  the  decision. 

^The  acceptance  by  the  creditor  of  Patt.  &  H.  (Va.),  504:  VanEppsy. 

the  note  of  the  debtor,  or  the  draw-  DiUayey  6  Barb.  (N.  x.),  244;  Puir 

ing  of  a  bill  of  excliange  by  the  cred-  nam  v.  Lewis,  8  Johns.  (N.  Y.),  889; 

itor,  which  is  accepted  by  the  debtor,  Stedman  y.  Oooch,  1  Esp.,  3;  Kings- 

does  not  extinguish  the  original  debt,  lake  y.  Morgan,  6  T.  B.,  5i3;  Griffith 

Ez  parte  Barclay,  7  Yes.,  597;  Ly-  y.  Owen,  13  Mees.  &  W.,  58;  Ph<»nix 

man  y.  Bank,  12  How.,  225;  Morrison  Ins,  Co.  y.  Allen,  11  Mich.,  501;  Price 

V.  Smith,  81  111.,  221;  Shepard  y.  Al-  y.  Price,  16  Mees.  &  W.,  231:  Maier 

len,  16  Kan.,  182;  Devlin  v.  Chamblin,  y.  Canovan,  57  How.  (N.  Y.)  Pr.,504; 

6  Minn.,  468;  Wadlington  v.  Covert,  and  the  reason  for  this  rule  is,  that 

51  Miss.,  631;  Breitung  y.  Lindauer,  the  holder  mieht  transfer  the  note  or 

37  Mich.,  217;  CTiristian  y.  Newbury,  bill  to  a  bonajide  purchaser,  and  then 

61  Mo.,  446;  Bradford  v.  Fox,  38  N.  subject  the  debtor  to  pajrment  of  both 

Y.,  289;  but  only  suspends  the  ri^ht  the  original  and  the  new  debt.    Jfoset 

of  action  until  the  note  or  bill  is  dis-  y.  Trice,  21  Gratt.  (Va.),  556;  AuU- 

honored.      Armistead    y.    Ward,    2  man  v.  Jett,  42  Wis.,  488;  Merriky, 
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The  laws  of  Louisiana,  allowine  attachments  for  debts  not  yet  due,  relate 
only  to  absconding  debtors,  and  do  not  embrace  a  case  like  the  above. 

The  legal  title  to  stock  held  in  corporations  situated  in  Louisiana,  does  not 
jMiss  under  a  general  assignment  of  property,  until  the  transfer  is  completed 
in  the  mode  pointed  out  by  the  laws  of  Louisiana,  regulating  those  corpora- 
tions.^ 

But  the  equitable  title  will  pass,  if  the  assignment  be  sufficient  to  transfer  it 
by  the  laws  of  the  state  in  wh'  ih  the  assignor  resides,  and  if  the  laws  of 
the  state  where  the  corporation  ^  exist  do  not  prohibit  the  assigiunent  of 
equitable  interests  in  stock.  Such  an  assignment  will  bind  all  persons  who 
have  notice  of  it.' 

The  laws  of  Louisiana  do  not  prohibit  the  assignment  of  equitable  interests 
in  the  state  by  residents  of  other  states. 

Personal  property  has  no  locality.  The  law  of  the  owner's  domicil  is  to  deter- 
mine the  validity  of  the  transfer  or  alienation  thereof,  unless  there  is  some 
positive  or  customary  law  of  the  country  where  it  is  found  to  the  contrary.* 


Bouryy  4  Ohio  St.,  60;  Mclrdyre  v.  v.  Oilmany  4  Wheat.,  256;  Dads  v. 

Kennedy y  29  Pa.  St.,  448;  Syracuse  Gyde,  2  Ad.  &  E.,  623. 

R,  R.  Co.T.  ColHnSj  67  N.  Y.,  641;  *Applii5d.     OroninY.  Patrick  Co. , 

Foster  v.  Hill,  86  N.  H..  526;  Caldr-  4  Hughes,  682. 

weU  V.  Fifieldy  4  Zab.  (N.  J.),  150.  « Cited.  Walkery,  Detroit  Transit 
The  giving  of  a  note  or  bill  is  some-  R'y  Co,,  47  Mich.,  847;  Beckwith  v. 
times  said  to  be  a  conditional  pay-  Burrough,  18  R.  I.,  298. 
ment.  Belshaw  y.  Bushy  11  Com.  B.y  *  It  is  a  general  law  of  contracts 
205,  (78£ng.  Com.  L.,  205);  Sweet  v.  that  a  contract  valid  at  the  place 
JameSy  2  R.  I.,  270;  Mooring  v.  Mo-  where  it  is  entered  into,  is  valid  m  all 
MIe  Co.,  27  Ala.,  254;  Hijjr^iiuv.  fTor-  other  places,  and  the  courts  of  all 
telly  18  Cal.,  830:  Bill  v.  Porter y  9  other  places  will  enforce  it  when 
Conn.,  ^;  Ward  v.  EvanSy  2  Ld.  called  upon  by  the  complaining  party. 
Raym.,  928.  So  the  action  for  the  This  general  rule  is  extended  to  all  as- 
original  debt  is  equally  suspended  if  a  signments  of  property.  '^  The  deed 
note  of  a  third  person  is  taken  for  in  question  having  been  made  in  the 
such  debt.  Ford  v.  Beechy  11  Q.  B.,  state  of  Virffinia,  and  by  a  corpora- 
867.  (63  Eng.  Com.  L.,  867);  Belshaw  tion  created  by  the  laws  of  that  state, 
V.  Bushy  73  E.  C.  L.,  205;  Peter  v.  its  validity  must  depend  upon  those 
Beverly y  10  Pet.,  532;  Fickling  v.  laws.  It  is  a  general  principle,  admit- 
Jirewer,  38  Ala.,  685;  Clarke  v.  Sav-  ting  of  few  exceptions,  that  in  con- 
agey  20  Conn.,  258:  Brown  t.  dm-  struing  contracts  made  in  a  foreign 
steady  50  Cal.,  162;  OraJiam  v.  Skyevy  country,  the  courts  are  governed  by 
15  La.  Ann.,  49;  Huse  v.  McDardely  the  lex  loci  as  to  the  essence  of  the 
33  Iowa,  406;  0}»ion  ▼.  Dokertyy  43  contract;  that  is,  the  rights  acquired 
Hiss.,688;  PotoeZZ  V.  CAaWeM,34Mo.,  and  the  obligations  created  by  it." 
485;  League  v.  Waring y  85  Pa.  St.,  Baltimorey  Ac,  R,  R,  Co,  v.  Qlenny  28 
244;  Watson  v.  OwenSy  1  Rich.  (S.  C),  Md.,  287.  See  DeSobry  v.  DeLaistrCy 
ill;  Nightingale  y,  Chaffee,  11  R  L,  2  Har.  <&  J.  (Md.).  191;  Washer  v. 
609;  Bates  v.  RosehranSy  37  N.  Y.,  Bserhart,  3  QUI.  i,  J.  (Md.),  244; 
409.  JiaUv.  MuUeny  5  Har.  <&  J.  (Md.). 
If  something  else  was  to  have  been  193;  Harford  v.  PainCy  32  Yt.,  442; 
done  besides  the  mere  giving  of  the  Moore  v.  WiUetty  36  Barb.  (N.  Y.), 
note  or  bill,  and  that  something  is  not  663;  Guillander  v.  Howelly  35  N.  Y.. 
performed,  the  cause  of  action  on  the  657;  8.  c.  6  Am.  L.  Reg.,  522,  and 
original  debt  Is  not  suspended.  JPvt-  note;  Ockerman  v.  CrosSy  54  N.  Y., 
nam  v.  Xetois,  8  Johns.  (N.  Y.),  389;  29. 

see  Norris  v.  Ayletts^  3  Campb.,  329.  So  the  general  rule  is  that  an  assign- 

The  taking  of  the  note  or  bill  for  a  ment  of  property,  either  v<riuntary  or 

debt  secured  by  a  sealed  instrument  is  under  a  statute  authorizing  it  for  a 

said    not  to   suspend    the   cause  of  division  among  creditors,  vuid  in  the 

action.     Drake  y.   MitckeU.  8  East,  state  where  assigned,  is  also  valid  as 

351;  Curtis  Y,  Rushy  2  Yes.  A  B.,  416;  to  property  situate  in  another  state, 

nor  prevent  distresa  for  rent.    Brown  unless  the  laws  of  the  kuter  state  ren- 
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This  case  was  brought  up  by  writ  of  error  from  the  Circuit 
Court  of  the  United  States  for  East  Louisiana. 
.  It  was  an  attachment  issued  originally  by  the  Commercial 
Court  of  New  Orleans,  (a  state  court,)  against  the  goods  and 
chattels,  lands  and  tenements,  rights  and  moneys,  effects  and 
credits,  of  Black,  at  the  instance  of  Zacharie  &  Co.,  and  re- 
moved, on  the  petition  of  Black,  into  the  Circuit  Court  of  the 
United  States. 

Black  resided  in  Charleston,  South  Carolina,  and  Zacharie 
&  Co.  in  New  Orleans. 

In  1837,  Black  was  the  owner  of  five  hundred  shares  of  the 
capital  stock  of  the  New  Orleans  Gas  Light  and  Banking 
Company,  and  six  hundred  shares  of  the  Carrollton  Bank  of 
New  Orleans.  On  the  81st  of  May,  in  that  year,  he  assimed 
*4841  ^^  ^^^  Bank  of  South  ^Carolina,  as  security  for  a  loan, 
^  his  shares  in  the  Gas  Light  and  Banking  Company, 
with  power  to  sell,  if  necessary. 

The  shares  in  the  Carrollton  Bank  were  mortgi^^  to  that 
bank. 

Zacharie  &  Co.  and  Black  were  in  commercial  correspond- 
ence from  1885  to  1840,  and  a  number  of  letters  were  inserted 
in  the  record.  The  point  of  law,  however,  which  was  based 
upon  those  letters,  having  been  decided  by  the  court  below, 
and  the  decision  not  excepted  to,  it  is  unnecessary  to  recite 
their  contents. 

In  the  early  part  of  1841,  Zacharie  &  Co.  shipped  to  Black 
a  cargo*  of  sugar  and  molasses,  which  was  sold  from  time  to 
time,  l)eginning  with  January  the  25th,  and  ending  with  April 
9th,  partlv  for  cash  and  partly  on  time. 

The  following  bills  of  exchange  were  drawn  by  Zacharie 
&  Co.,  on  Black : 

February  17th,  at  sixty  days  after  sight,  $1,600  00 
February  18th,     «  "      "        "        1,600  00 


der  the  assignment  void;  such  a  law  t.  CVc^o,  46  K.  Y.,  86,  (not  rerened 

mnst  be  a  statute.    CaskU  y.   Web-  npon  this  point.)    But  a  tnmsfer  of 

ster,  2WaU.  Jr^  131;  Lawr,  MUUy  snch  property  stMng  preference  to 

18  Pa.  St.,  185;  OuiUander  y.  Howell,  local  creditors  u  yoid  as  to  foreign 

35  N.  T.,  667;  a.  o.  6  Am.  L.  Reg.,  creditors  with  respect  to  property  sit- 

522,  and  note;  Frcizier  y.  Fredericks,  uate  in  another  state.    2ioore  y.  Bon- 

4  Zab.  (N.  J.),  166:  Varnum  v.  Camp,  nell,  2  Vr.  (N.  J.),  90;  Vamum  v. 

1    Of.   (N.    J.),    3!2Q;  Uvermore  y.  Camp,  1  Gr.  (N.  XJ,  826:  Zipey  y. 

Jencket,  21  How.,  126;  Crapo  v.  Kelr  ThwMon,  1  Gray  (Mass.),  248;  S^mt 

ly,  16  WalL,  610,  reyersing  45  N.  T.,  y.  BesU,  82  Mo.,  240;  yet  not  as  to 

86.    The  assignee  takes  a  title  supe-  property  conyeyed  into  another  state 

rior  to  the  lien  of  a  subsequent  at-  by  the  transferrer  or  a  thitd  person, 

taching  creditor.    KeUtadt  y.  ReiUy,  Janea  y.  Taylor^  80  Yt.,  42;  Baker  y. 

66  How.  (N.  Y.)  Pr..  878;  Moore  y.  Stacy,  26  Miss..  477;    S^ergumm  ▼• 

WUUU,  85  Barb.  (N.  Y.),  868;  KeUy  CUfford.  87  N.  H.,  87. 
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February  24th,  at  sixty  days  after  sight,    2,000  00 
March  1st,  «  "      "        "        2,000  00 

April  1st,  "  "      "        "        1,088  26 

They  were  all  drawn  in  favor  of  Alexander  McDonald,  and 
accepted  by  Black.  The  two  first  fell  due  on  the  same  day, 
viz. :  on  the  80th  April,  1841,  and  were  protested. 

On  the  15th  April,  1841,  Black  executed  a  power  of  attor- 
ney, appointing  the  cashier  of  the  Gas  Light  and  Banking 
Company  his  agent,  to  transfer  the  five  hundred  shares  of 
stock  standing  in  his  name  to  the  Bank  of  South  Carolina. 

On  the  16th  of  April,  1841,  this  power  was  forwarded  by 
the  Bank  of  South  Carolina  to  the  cashier  of  the  Gas  Light 
and  Banking  Company,  with  a  request  that  the  transfer  might 
be  immediately  made,  and  a  new  certificate  issued. 

On  the  28th  of  April,  1841,  Black  made  a  general  assign- 
ment of  all  his  property  to  James  Chapman,  for  the  benefit  of 
all  his  creditors,  mentioning  particularly  the  five  hundred 
shares  of  stock  in  the  Gas  Light  and  Banking  Company,  sub- 
ject to  the  mortgage  before-mentioned  to  the  Bank  of  South 
Carolina,  and  the  six  hundred  shares  in  the  Carrollton  Bank, 
subject  to  a  mortgage  to  the  Carrollton  Bank.  These  mort- 
gages the  trustees  were  directed  to  pay  ofiP,  and  divide  the  sur- 
plus amongst  the  creditors  named  in  a  schedule  annexed  to 
the  deed,  including  Zacharie  &  Co. 

On  the  same  oblj  Black  addressed  a  letter  to  Zacharie  & 
Co.,  informing  them  of  what  he  had  done,  and  that  he  had 
sent  the  assignment  to  Messrs.  J.  H.  Leverich  &  Co.  He  said 
also — 

Your  two  drafts,  $1,500  each,  fall  due  on  the  80th  inst. 

Your  one  draft,  $2,000,  falls  due  on  the  7th  May. 

Your  one  draft,  $2,000,  falls  due  on  the  3d  June. 

Your  one  draft,  $1,088,  falls  due  on  the  14th  June. 

On  the  4th  of  May,  1841,  Zacharie  &  Co.  filed  an  r«4oc 
affidavit  for  *the  purpose  of  obtaining  from  the  Com-  ^ 
mercial  Court  of  TSew  Orleans,  as  before  stated,  an  attachment 
against  the  goods  and  credits  of  Black.  The  necessary  bond 
was  ffiven,  and  the  attachment  laid  in  the  hands  of  the  Carrol- 
ton  pank,  and  of  the  Gas  Light  and  Banking  Company. 

On  the  5th  of  Mav,  1841,  Zacharie  &  Co.  addressed  to 
Black  a  letter,  from  which  the  following  is  an  extract : 

*'  Fbakois  C.  Blaok,  Esq. 

^^  DsAB  Sm : — ^Yours  or  the  28th  ultimo  came  to  hand  yes- 
terday morning  at  the  opening  of  the  post-office,  and  immedi- 
ately after  the  shock  the  writer  experienced,  he  called  on  our 
attorney,  and  in  less  than  ten  minutes  we  had  an  attachment 
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levied  on  your  stocks,  both  of  the  CarroUtou  and  Gas  Banks, 
and  am  happy  to  say  that  our  attorney  assures  us  that  we  have 
succeeded  it  in  spite  of  our  assignment,  which  is  worthless  in 
our  state,  particularly  as  no  transfer  had  taken  place  on  the 
books  of  the  bank ;  this  course  we  feel  satisfied  you  must 
approve  of,  3S  it  certainly  will  relieve  you  from  the  very 
unhappy  and  truly  inevitable  dilemma  of  throwing  upon  your 
friend,  who  to  serve  you  has,  without  compensation,  accepted 
for  your  accommodation  upwards  of  $3,000,  a  loss  to  that 
amount.  A  neglect  to  provide  for  this  sacred  and  confidential 
debt,  vou  could  not  be  sustained  in  by  your  best  friend ;  and 
indeed  we  cannot  but  believe  you  wiU  be  happy  to  learn  the 
course  we  have  pursued,  and  we  now  hope  that  your  assignee 
will  urge  a  decision  as  soon  as  practicable,  as  it  is  useless  to 
procrastinate  the  matter  longer  than  necessary/' 

On  the  5th  of  May,  1841,  J.  H.  Leverich  addressed  letters  to 
the  cashier  of  the  CarroUton  Bank,  and  of  the  Gas  Light  and 
Banking  Company,  requesting  them  to  transfer  the  stock  in 
their  respective  institutions,  standing  in  the  name  of  Blaek, 
to  Chapman,  his  assignee;  to  which  the  following  answers 
were  returned : 

^^  Gas  Light  and  Banking  Company^ 

"  New  Orleans,  Slay  6eA,  184L 

*^  Messrs.  Jakes  H.  Leyebich  &  Co. 

*^ Gentlemen: — ^In  answer  to  your  note  of  this  date,  I  ha\e 
to  say,  that  on  the  22d  ult.  I  received  a  letter  from  J.  Chap- 
man, cashier  of  the  Bank  of  South  Carolina,  covering  a  eer- 
tificate  of  five  hundred  shares  of  the  stock  of  this  mstitution, 
in  favor  of  Francis  C.  Black,  together  with  a  power  from  said 
Black  to  me  to  transfer  the  stock  to  the  Bank  of  South  Oaro- 
Una ;  that  said  power  being  not  considered  sufficiently  formal, 
(although  it  might  be  thought  so  by  persons  less  rigid  than 
myself  in  matters  of  the  kind,)  was  returned  to  the  Bank  of 
South  Carolina,  with  the  remark,  that  upon  another  being  fur- 
nished in  conformity  with  corrections  which  were  stated  on 
the  face  of  the  one  returned,  the  desired  certificate  would  be 
transmitted. 

^^  On  the  4th  inst.,  a  notice  of  seizure,  of  all  efiPecte  or  property 

of  said  Black,  in  this  bank,  under  an  attachment  was  served ; 

♦4861  consequently,  *under  all  these  circumstances,  we  can- 

^  not  consent  to  the  transfer  requested  in  your  note,  bitt 

must  hold  the  stock,  subject  to  the  decision  of  the  conrts. 

^^  Respectfully,  your  obedient  servant, 

(Signed)  "J.  W.  Houston,  Cashier." 
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^^  OarroUt&n  Bank^ 
''New  OrkoM^  7th  Mkg^  1841. 

*' Gentlemen  : — ^Your  appKcation,  of  date  6th  inst.,  to 
transfer  six  hundred  shares  and  stoek,  standing  in  the  name  of 
F.  C.  Black,  by  virtue  of  a  power  from  James  Chapman,  as 
his  assignee,  is  noted.  The  transfer  cannot  be  allowed,  because 
that  said  stock  has  been  attached  at  the  suit  of  J.  W.  Zacha- 
rie  &  Co.,  served  on  the  4th  inst.,  and  also  for  the  reason  that 
said  stock  is  pledged  to  this  bank  for  a  stock  loan. 

"Very  respectfully, 
(Siened)  "  John  Nicholson,  Cashier. 

"  Messrs.  J.  H.  Leyebioh  &  Co.,  New  Orleans.** 

On  the  day  when  the  attachment  was  issued,  the  court  ap- 
pointed counsel  to  represent  the  absent  defendant,  and  on  the 
12th  June,  1841,  that  counsel  filed  an  answer  on  behalf  of 
Black,  but  without  instructions  from  him. 

On  the  19th  of  November,  1841,  Black  filed  a  petition  pray- 
ing that  the  cause  might  be  removed  into  the  Circuit  Court  of 
the  United  States,  and  it  was  accordingly  removed. 

On  the  7th  of  December,  1841,  BlacK  prayed  oyer  of  the 
bills  of  exchange,  and  Chapman  filed  a  petition  of  interven- 
tion, in  which  he  set  forth  the  assignment  to  him  by  Black  on 
the  28th  of  April,  claimed  the  shi^s  of  stock  in  consequence 
thereof,  and  prayed  that  the  attachment  might  be  dissolved. 
Zacharie  &  Co.  appeared  to  the  intervention,  and  denied  all 
the  allegations  in  the  petition  except  that  the  stock  had  been 
attached  and  the  case  removed. 

The  notes  were  filed  in  conformity  with  the  prayer  for  oyer. 

On  the  28th  of  December,  1841,  Black  filed  the  following 
exceptions  and  answer: 

'^And  now  into  the  ninth  Circuit  Court  of  the  United 
States,  for  the  eastern  district  of  Louisiana,  comee  Francis  C. 
Black,  the  defendant  in  said  suit,  by  his  attorneys,  and  excepts 
to  the  order  and  writ  of  attachment  granted  therein,  to  the 
petition  and  the  demand  therein  made,  and  for  cause  of  ex- 
ception, avers  that  at  the  institution  oi  said  suit  the  plaintiffe 
therein  had  no  cause  of  action  whatever  against  this  defend- 
ant, and  that  no  debt  was  at  the  date  of  said  suit  due  by 
defendant  to  said  plaintiff,  all  of  which  is  apparent  by  tm 
petition  of  said  plaintifiT,  and  the  account  and  bills  of  exchanse 
annexed  and  referred  to;  wherefore  defendant  prays  that  said 
writ  of  attachment  be  set  aside  and  dismissed,  and  that  said 
rait  be  dismissed. 

^  But  if  the  said  exception  be  overruled,  then  this  defend- 
ant answers  to  said  suit,  and  denies  aU  and  singular  tfafl 
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♦allegations  in  plaintiff's  petition  contained,  and  denies  spe- 
cially being  indebted  to  said  plaintifis  as  alleged  in  said 
petition ;  and  defendant  farther  pleads  that  the  bank-t^tock 
attached  in  this  case  was  not,  at  the  date  of  said  attach- 
ment, the  property  of  defendant,  or  liable  to  be  attached  for 
any  debt  by  lum  owing,  and  that  the  said  stock  was  then  the 
property  of  James  Chapman  of  South  Carolina,  who  became 
the  owner  thereof  under  a  trust-deed  for  the  benefit  of  all  the 
creditors  of  defendant  without  distinction,  executed  in  Charles- 
ton, South  Carolina,  on  the  28th  April,  1841,  and  that  said 
stock  was  delivered  to  said  Chapman  before  the  issuing  of  the 
attachment  in  this  case.  Defendant  further  shows  that  the 
said  trust-deed  was  executed  in  due  form  of  law  in  South  Car- 
olina, where  defendant  resides,  and  that  the  same  is  effectual 
to  pass  the  said  stocks  both  in  said  state  where  it  was  exe- 
cuted and  in  this  state ;  and  that  before  the  attachment  in 
this  case,  the.  plaintiffs  were  notified  of  said  assignment,  and 
that  the  Gas  Bank  and  the  Carrollton  Bank  were  also  notified 
of  said  assignment  immediately  after  the  execution  thereof. 
Wherefore  defendant  prays  that  plaintiffs^  demand  be  dis- 
missed.'' 

On  the  18th  of  January,  1842,  the  court  overruled  these 
exceptions. 

In  March,  1842,  the  cause  came  on  for  trial,  when  the  jury 
on  the  5th  of  March  found  a  verdict  for  the  plaintiffs  Zacha- 
rie  &  Co.  against  the  defendant,  Black,  for  the  sum  of  $8000. 

A  motion  for  a  new  trial  was  made,  but  overruled. 

Before  stating  the  bills  of  exception  which  were  taken  on 
the  trial,  it  is  proper  to  mention  that  the  depositions  of  three 
members  of  the  bar  of  South  Carolina  were  read  in  evidence 
to  show  what  the  law  was  in  that  state.  The  following  is  an 
extract  from  that  of  J.  L.  Pettigru : 

^'  That  he,  the  witness,  knows  that  the  said  Francis  C.  Black 
immediately  advised  the  plaintiffs  in  this  cause  of  his  assign- 
ment, and  that,  in  consequence  thereof,  they  laid  their  attach- 
ment, for  he,  the  witness,  has  seen  the  letter  of  the  said 
Francis  C.  Black  to  the  said  J.  W.  Zacharie,  and  the  answer 
to  it,  and  he  advised  the  assignee,  as  well  as  Mr.  Black,  to 
inform  all  the  creditors  immediately  of  what  has  been  done. 
But  by  the  law  and  usage  of  South  Carolina,  no  act  of  the 
cestui  que  trusty  or  creditor  in  whose  favor  an  assignment  is 
made,  is  necessary  either  to  entitle  them  to  the  benefit  of  its 
provisions,  or  give  validity  to  the  deed ;  and  that  the  assizor 
and  assignee  were  advised  by  the  witness  to  give  the  creditors 
notice,  because,  in  a  business  point  of  view,  it  is  right  and 
proper  always  to  inform  a  correspondent  or  creditor  of  that 
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which  concerns  his  interest ;  and  because,  by  an  act  of  Assem- 
bly of  this  state,  (Statutes  of  South  Carolina,  vol.  6,  p.  866,) 
it  is  made  the  duty  of  an  assignee  to  call  the  creditors  together 
within  ten  days  after  the  execution  of  the  assign-  r#4Qo 
ment,  to  appoint  agents  on  their  part,  equal  in  *num-  *- 
ber  to  the  assignee,  with  equal  authority  in  the  execution  of 
the  trust ;  but  if  the  assignee  neglects  his  duty,  the  deed  is 
not  thereby  invalidated,  but  the  creditors  may  appoint  their 
agents,  and  take  the  whole  property  out  of  the  hands  of  the 
assignee,  and  apply  the  same  according  to  the  provisions  of 
the  deed. 

^*  And  the  witness  says  that  he  has  practised  in  the  courts 
of  South  Carolina  for  nearly  twenty-nine  years  as  a  solicitor 
and  counsellor,  and  he  deems  himself  qualified  to  express  an 
opinion  on  the  law  of  South  Carolina.  That,  by  the  common 
law,  as  known  and  administrated  in  South  Carolina,  an  assign- 
ment completely  diverts  the  property  from  the  execution  of 
the  deed,  so  that  it  cannot  be  questioned  by  the  assignee  him- 
self, and,  if  free  from  fraud,  cannot  be  questioned  by  his  cred- 
itors or  anybody  else,  and  that  though  such  assignment  be 
made  abroad,  it  passes  the  property  of  the  debtor  in  South 
Carolina  from  the  instant  of  its  execution,  and  no  subsequent 
attachment  can  disturb  the  right  of  the  assignee.  That  this 
principle  was  denied  as  long  ago  as  the  year  1816,  in  the  case 
of  Prime  v.  Yate9,  Treadw.  (S.  C),  770.  That  the  distinction 
between  an  assignment  of  the  V^^  &nd  one  by  operation  of 
law,  was  taken  and  recognized  in  Topham  v.  Cnapman^  1  Con- 
stitutional Report,  288,  decided  in  the  year  1817.  That  this 
decision  was  followed  in  Broum  v.  Mtnin^  1  McCord  (S.  C), 
106,  though  the  point  there  was  not  considered  one  of  any 
diflBculty,  the  controversy  in  that  case  turning  on  other  ques- 
tions involved.  But  the  very  question  between  an  assign- 
ment of  property  in  South  Carolina,  executed  in  New  York, 
in  trust  for  creditors,  and  an  attachment  laid  on  the  property 
of  the  assignor  in  South  Carolina  after  the  date  of  the  assign- 
ment, was  raised  in  We%t  v.  Tapper ^  in  the  year  1829,  and  was 
decided  in  favor,  of  the  assignment,  in  which  case  his  honor, 
Judge  Gilchrist,  of  the  United  States  Court,  then  at  the  bar, 
was  of  counsel  for  West,  the  assignee :  see  1  Bail.  (S.  C),  198. 
That  the  question  was  made  again  in  Green  v.  Maury^  decided 
in  the  year  1881,  and  again  decided  that  a  Jxma  fide  assign- 
ment in  trust  for  creditors  (though  made  out  of  the  state,  and 
of  the  property  within  the  state,)  takes  precedence  of  a  sub- 
sequent attachment.  That  since  that  time  the  point  has  not, 
as  far  as  witness  knows,  been  questioned,  although  property  to 
an  immense  amount  has  been  passed  by  such  assignments,  and 
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80  well  settled  is  the  law  on  the  subject,  that  if  the  situation 
of  these  parties  were  reversed,  and  the  plaintiffs,  by  a  bona  fide 
assignment  in  Louisiana,  had  convejed  their  property  in  South 
Carolina,  whether  consisting  of  real  or  personal  estate,  or 
choses  in  action  for  the  payment  of  debts,  no  lawyer  of  repu- 
tation could  be  found  to  advise  a  creditor  in  this  state  to 
attempt  to  take  the  property  by  a  subsequent  execution  or 
attachment.  That  in  the  case  of  the  assignment  of  stocks, 
though  they  can  only  be  transferred  on  the  books  of  the  bank 
itself  yet  the  assignee  would  be  entitled  to  call  for  a  trans- 
*4891  ^^^^  ^^^  "^  creditor  by  any  attachment  subsequent  to 
^  *the  deed  of  assignment  could  prevent  the  assignee 
from  taking  the  stocks,  and  disposing  of  them  according  to 
the  trusts  of  the  deed,  and  that  in  the  decision  of  the  ques- 
tion, it  is  perfectly  immaterial  whether  the  assignee  be  in 
actual  possession  of  the  property  assigned  when  such  prop- 
erty is  capable  of  manual  delivery,  or  whether  the  transfer  be 
completed  on  the  books  of  the  bank  when  the  property  is  of 
such  a  nature  as  to  require  such  transfer,  for  in  all  cases  the 
right  of  property  is  in  the  assignee  from  the  date  of  the  deed, 
and  there  is  nothing  for  the  attachment  to  act  upon. 

Mr.  McCrady  says,  ^Hhat  he  has  read  the  deposition  of  Mr. 
Pettigru,  and  concurs  fully  in  the  opinion  expressed  by  him.'* 

Mr.  Henry  Bailey  also  concurs,  and  adds,  ^Hhat  no  assent 
or  other  act  on  the  part  of  the  assignee,  or  cestui  que  truxt^  is 
necessary  to  give  validity  to  an  assignment  for  the  benefit  T>f 
creditors,  unless  such  assent  or  act  is  made  a  condition  prece- 
dent by  the  express  provisions  of  the  deed  of  assignment,  in 
which  case  the  conventional  law  of  the  parties  supersedes  the 
general  law  of  the  land ;  that  the  assignment  takes  effect  from 
its  execution,  and  although  executed  in  a  foreign  country^  pre- 
vails over  a  subsequent  attachment  or  assignment  in  South 
Carolina ;  that  this  principle  applies  only  to  voluntary  assign- 
ments by  the  debtor,  and  not  to  assignments  by  operation  of 
the  foreign  laws  of  a  country,  such  as  the  bankrupt  law  of 
England ;  that  the  cases  cited  by  Mr.  Pettigru  in  his  foregoing 
deposition  are  of  unquestionable  authority  in  South  Carolina, 
two  of  which  were  reported  by  this  witness  when  he  held  the 
office  of  State  Reporter ;  that  the  same  principles  have  been 
recognized  in  various  adjudications  since,  and  are  universally 
recnurded  by  the  bar  of  this  state  as  settled  and  familiar  law." 

The  following  are  the  bills  of  exceptions  to  the  ruling  of  the 
Court  upon  the  trial : 

'^  Be  it  known,  that  on  the  trial  of  this  case  the  plainti£Gi 
offered  in  evidence  the  following  bills  of  exchange,  to  wit: 
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One  of  17th  February,  protested  80th  April,  1841,  (1500  00 
One  of  ISth  February,  protested  80th  April,  1841,  1600  00 
One  of  24th  February,  protested  7th  May,  1841,  2000  00 
One  of  24th  March,  protested  8d  June,  1841,  2000  00 

One  of  1st  April,  protested  14th  June,  1841,  1088  25 

**  And  before  said  drafts  were  offered  in  evidence,  it  was 

E roved  by  the  testimony  of  a  witness,  that  each  of  said  drafts 
ad  been  negotiated  by  the  plaintiffs ;  that  the  two  drafts  of 
$1500  each  were  returned  under  protest,  and  taken  up  by  the 
plaintifis  on  the  7th  May,  1841 ;  the  draft  of  $2000,  protested 
on  the  7th  May,  was  returned  and  taken  up  on  the  17th  May, 
1841 ;  the  draft  for  $2000,  protested  on  the  3d  June,  1841,  was 
returned  and  taken  up  on  the  10th  June,  1841 ;  and  the  draft 
for  $1088.25  was  returned  and  taken  up  by  the  plaintiffs  on 
the  30th  June,  1841.  And  before  the  said  drafts  were 
offered  in  evidence,  the  said  plaintiff  also  introduced  r*Aq(i 
*the  account  sales,  marked  ^A;'  the  letter  of  the  ^ 
defendant  on  file,  of  date  the  28th  April,  1841 ;  and  the  deed 
of  assignment  executed  in  Charleston  on  28th  April,  1841. 
All  of  which,  to  wit,  the  said  bills  of  exchange,  the  account 
sales  marked  ^  A,'  the  said  letter,  and  the  said  assignment,  are 
prayed  to  be  taken  as  a  part  of  the  bill  of  exceptions ;  and 
the  counsel  for  the  defendant  thereupon  objected  to  the  said 
bills  of  exchange  as  evidence  in  this  case,  and  denied  the 
plaintifis  the  right  to  present  them  to  the  jury,  on  the  ground 
that  by  said  bills  of  exchange,  and  said  testimony  connected 
therewith,  it  fully  appeared  that  the  indebtedness  of  defend- 
ant to  plaintiff,  thus  attempted  to  be  proved,  arose  after  the 
institution  of  this  suit,  and  said  bills  were,  consequently,  no 
evidence  in  this  cause ;  but  the  said  objection  was  overruled, 
and  the  plaintiffs  were  permitted  to  present  the  said  drafts 
and  protests  to  the  jury  as  evidence,  and  the  defendant's  coun- 
sel thereupon  took  this  bill  of  exceptions.  The  plaintiff's 
petition  and  the  account  current  annexed  thereto  had,  before 
the  said  bills  were  offered,  been  read  to  the  jury  as  pleadings, 
but  not  as  evidence. 

**Thbo.  H,  McCaleb,  [seal.]" 

A  great  number  of  letters  were  then  given  in  evidence,  and 
made  a  part  of  the  exception.  Some  of  them  have  been 
already  quoted ;  those  which  have  not,  were  intended  to  show 
an  agreement  between  Zacharie  &  Co.  and  Black,  that  the 
former  should  hold  the  stock  as  security  for  advances  which 
they  alleged  themselves  to  have  made  to  Black.  But  the 
court,  by  granting  the  ninth  prayer  asked  by  the  intervenor, 
decided  tnis  point  against  Zacharie  &  Co.,  whose  counsel  did 
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not  except  to  the  opinion  of  the  oourt.    The  papers,  therefore, 
need  not  be  further  noticed. 

The  defendant,  Black,  and  the  intervenor,  Chapman,  offered 
separate  prayers  to  the  court,  viz. : 

The  defendant  prays  the  following  instructions  to  the  jury : 

'^  1.  That  the  drawing,  negotiations,  and  acceptance  of  bills 
of  exchange  operate  a  complete  transfer  of  the  funds  of  the 
drawer  in  the  hands  of  the  acceptor,  up  to  the  amount  of  the 
bills  so  drawn  and  accepted. 

'^  2.  That  after  the  negotiation  and  acceptance  of  such  bills, 
the  drawer  ceases  to  be  a  creditor .  of  the  acceptor  for  the 
amount  thereof,  and  has  no  right  of  action  against  the  accep- 
tor for  said  amount. 

'^  8.  That  the  plaintiff's  account  annexed  to  this  petition,  in 
which  the  proceeds  of  sugar  and  certain  advances  are  charged 
on  one  side,  and  certain  bills  of  exchange  are  credited  on  the 
other,  is  an  admission  that  said  proceeds  and  advances  consti- 
tuted the  final  against  which  said  bills  were  drawn. 

"  4.  That  if  the  jury  believe,  from  the  evidence  before  them, 

that  such  bills  have  been  drawn,  negotiated,  and  accepted,  the 

*4911  ^^^^  drawing,  negotiation,  and  acceptance  transferred 

^  to  the  payee  of  said  *bills  so  much  of  the  said  fund 

against  which  they  were  drawn  as  is  represented  by  said  bills. 

'*  6.  That  if  the  jury  believe,  from  the  evidence  before  them, 
that  at  the  date  of  the  institution  of  this  suit  the  plaintiffs 
had  drawn  and  negotiated  such  bills,  and  were  not  then  the 
holders  thereof,  then  the  jury  must  reject  from  the  plaintiff's 
demand  the  amount  of  said  bills,  although  it  should  have  been 
proved  that  subsequently  to  the  institution  of  this  suit,  to  wit, 
upon  the  return  of  said  bills  under  protest,  the  plaintifib  took 
up  the  same,  and  became  the  owners  thereof. 

*^  6.  That  a  suit  upon  an  account,  the  items  of  which  con 
sist  of  the  amounts  of  certain  bills  of  exchange,  and  that  a 
suit  upon  such  bills,  cannot  be  maintained,  unless  the  plaintiff 
in  the  suit  is  the  holder  of  the  bill  at  the  date  of  the  institu- 
tion of  his  suit." 

The  intervenor  prays  the  following  instructions : 

"  1.  That  a  bona  fide  assignment  of  property  by  a  debtor  for 
the  equal  benefit  of  all  his  creditors  is  not  unlawful,  but  is 
highly  favored  by  the  law. 

^'  2.  That  the  law  presumes  an  assent  of  creditors  to  such 
an  assignment,  unless  their  dissent  is  proved,  and  that  the 
creditors  who  assent  acquire,  from  the  date  of  the  assignment, 
an  interest  in  the  property  which  cannot  be  destroyed  by  a 
subsequent  attachment  of  any  single  creditor. 

^'  3.  That  from  the  date  of  the  assignment  the  title  of  iik% 
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assignor  is  divested  and  the  property  assigned  and  delivered 
is  not  liable  to  attachment  for  his  debts,  and  that  bank  stocks 
are  incorporeal  rights,  the  deriving  of  which  passes  by  the 
delivery  of  the  title  or  act  of  trans&r. 

^^4.  That  if  the  certificates  of  the  stocks  are  not  in  the 
possession  of  the  owner,  but  in  the  possession  of  other  per- 
sons, to  whom  te  has  pledged  them,  said  owner  may  make 
a  valid  transfer,  and  an  effectual  and  complete  delivery  of 
such  stock,  by  delivering  to  the  vendee  or  assignee  a  written 
title  to  the  same,  and  that  such  title  passes  all  uie  interest  of 
the  assignor. 

'^  5.  That  the  provisions  in  the  charters  of  the  Carrollton 
and  Gas  Banks,  to  the  purport  that  the  transfer  of  stocks  in 
those  banks  shall  not  be  effectual  or  valid,  until  entered  upon 
the  books  of  the  banks,  are  introduced  solely  for  the  protec- 
tion of  the  interests  of  said  corporations,  and  for  purposes 
connected  with  the  elections  thereof;  but  that  said  provisions 
do  not  in  any  wise  alter  or  affect  the  general  laws  touching 
the  delivery  of  Incorporeal  rights  or  stocks  in  said  banks. 

^^6.  That  a  sale  or  assignment  of  stocks  in  said  banks,  and  the 
delivejing  of  the  title  to  the  same,  makes  the  assignee  or 
vendee  the  owner  of  the  same,  although  the  transfer  should 
not  have  been  entered  upon  the  books  of  the  bank,  subject 
only  to  such  rights  or  equities  as  said  banks  themselves  r«4gQ 
may  have  or  possess  upon  said  *stocks,  and  that  the  '- 
vendee  or  assignee  may  force  the  bank  to  enter  such  transfer 
upon  their  books. 

"  7.  That  if  the  jury  believe,  from  the  evidence  before  them, 
and  especially  from  the  act  of  assignment,  and  the  depositions 
of  witnesses  taken  in  Charleston,  South  Carolina,  on  file  and 
offered  in  evidence,  that  on  the  28th  day  of  April,  1841,  the 
defendant,  being  domiciliated  in  the  state  of  South  Carolina, 
and  being  indebted  to  sundry  persons  in  the  amount  stated  in 
said  depositions,  and  being  the  owner  of  the  six  hundred  and 
sixty  shares  of  the  stock  of  the  Carrollton  Bank,  and  five 
hundred  shares  of  the  stock  of  the  Gas  Bank,  executed  and 
delivered  to  the  intervener  a  deed  of  assignment  of  said  stocks 
bona  fide^  and  for  the  benefit  of  all  his  creditors ;  that  said 
stock  was,  after  said  date,  attached  by  the  plaintifib;  that  no 
creditor  is  shown  to  have  objected  to  said  transfer,  except  the 
plaintifGs) ;  that  other  creditors  are  proved  to  have  excepted ; 
that  the  certificates  of  said  stock  were  not,  on  the  date  afore- 
said, in  possession  of  said  defendant,  by  reason  of  his  having 
pledged  them  respectively  to  the  Bank  of  South  Carolina  and 
the  Carrollton  Bank ;  that  then  the  delivery  of  said  deed  of 
assignment  constituted  a  complete  and  legal  delivery  of  said 
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stocks  to  the  intervenor  for  the  benefit  aforesaid;   and  the 
luiy  must  find  for  the  said  intervenor. 

**  8.  That  if  the  jury  believe,  from  the  evidence,  and  espe- 
cially from  the  letter  of  the  plaintifiPs  of  date  the  5th  May, 
1841,  on  file,  that  the  plaintiff  had  been  notified  of  the  assign 
ment  made  as  aforesaid,  and  thereupon  and  afterwards  levied 
an  attachment,  then  that  such  attachment  was  invalid,  and 
cannot  be  sustained. 

«*9.  That  the  letters  of  F.  C.  Black,  dated  at  Charleston, 
South  Carolina,  on  the  11th  January,  1887,  and  at  Macon, 
Georgia,  on  the  13th  May,  1887,  on  file  and  in  evidence,  do  not 
in  law  amount  to  a  contract,  agreement,  or  understanding  that 
the  stock  of  the  CarroUton  Bank  should  be  held  by  plaintiffs 
as  a  security  or  pledge  for  the  debt  claimed  by  the  plaintiffs  in 
this  suit,  and  that  no  such  agreement  between  the  defendant 
and  plaintiff  (if  the  jury  believe  that  any  such  agreement 
existed)  can  avail  in  law  against  the  intervenor  in  this  case, 
representing  the  other  creditors,  unless  the  jury  find  from 
the  evidence  that  such  agreement  was  made  in  the  form 
of  a  pledge,  as  prescribed  in  act  8125  of  the  Civil  Code  of 
Louisiana. 

And  afterwards,  to  wit,  on  the  5tfa  March,  1842,  the  follow- 
ing bill  of  exceptions  was  filed : 

^^  Be  it  known,  that  on  the  trial  of  this  case,  and  after  the 
argument,  the  counsel  of  defendant  and  the  intervenor  prayed 
the  instructions  of  the  court  to  the  jury,  to  the  purport  of 
the  written  request  on  file,  numbered  from  1  to  6  for  the 
defendant,  and  from  Nos.  1  to  9  for  the  intervenor ;  and  the 
court  having  granted  and  given  to  the  jury  all  the  instruc- 
tions prayed  for,  except  those  designated  as  Nos.  8, 4,  5,  6,  and 
*4Q81  *^'  prayed  by  the  intervenor;  and  the  court  refused 
-'  *to  give  the  said  charges  as  demanded,  but  gave  them 
with  the  qualification,  as  to  all  said  instructions,  that  the 
delivery  of  the  stock  was  not  complete,  and  did  not  pass  to 
the  assignee,  unless  the  transfer  was  entered  upon  the  books 
of  the  bank ;  and  that  the  laws  of  Louisiana  alone,  and  not 
the  laws  of  South  Carolina,  or  the  general  commercial  law  of 
the  United  States,  were  to  be  regarded  in  the  decision  of  this 
suit;  to  which  qualification  the  counsel  of  the  intervenor 
takes  this  bill  of  exceptions,  and  prays  that  said  instructions, 
as  prayed  for,  be  taken  as  a  part  thereof." 

On  the  24th  of  March,  1842,  Black  prayed  that  a  writ  of 

error  be  allowed ;  and  tendered  a  bond,  with  James  H.  Lev- 

erich  &  Co.  as  securities,  in  the  penal  sum  of  $500,  with  a 

condition  that  be  fthonld  prosecute  his  writ  of  error  to  effect, 
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and  answer  all  costs.  Whereupon  the  judge  issued  the  follow- 
ing Older : 

^^  Be  it  so,  on  the  petitioner's  giving  bond,  with  J.  H.  Ley- 
erich  &  Co.  as  security,  as  the  law  directs,  in  the  sum  of  five 
hundred  dollars/* 

Chapman  also  prayed  for  a  writ  of  error,  "  and  that  the  said 
writ  operate  supersedeas  of  any  further  proceedings  of  J.  W. 
Zacharie  &  Co.  against  the  bank  stock  attached  in  said  cause, 
and  claimed  by  your  petitioner  as  plaintiff  in  said  interven- 
tion, until  the  final  decision  of  the  said  cause  in  the  Supreme 
Court  of  the  United  States.*'  Whereupon  the  judge  issued 
the  following  order: 

*^  A  writ  of  error  is  allowed  as  a  supersedeas,  on  petitioner's 
giving  bond,  conditioned  according  to  law,  with  J.  H.  Lev- 
erich  &  Co.  on  the  same,  of  five  hundred  dollars. 

(Signed)  "  Thko.  H.  MoCalbb,  U-  S.  Judge. 

**ifarcA28«A,1842." 


On  the  next  day,  viz.,  the  29th  of  March,  the  following 
order  was  passed : 

^^On  motion  of  Geoi^^e  Strawbrid|^e,  Esq.,  for  plainti£Gi, 
ordered,  that  so  much  of  the  order  of  this  court  as  grants  a 
supersedeas  to  the  intervener.  Chapman,  on  his  giving  bond 
in  the  sum  of  five  hundred  dollars,  be  annulled ;  the  court 
being  of  opinion  that  the  stocks  attached  are  not  sufBcient 
security  for  said  writ  of  supersedeas." 

The  court  afterwards  re-opened  this  matter,  upon  motion  of 
Chapman's  counsel,  but,  after  hearing  an  argument,  declined 
to  chanee  the  last  quoted  order,  ana  refused  to  restore  the 
supersedeas,  upon  the  ground  that  the  ^^bond  was  considered 
as  insufficient/' 

TFtUe,  for  plaintifb  in  error. 
Ooxe^  for  defendants  in  error. 

But  before  the  case  was  reached  in  order, 

Wilde^  on  behalf  of  the  plaintiffs  in  error,  moved  r«4g4 
that  this  court  *do  issue  a  writ  of  supersedeas  upon  the  '- 
judgment,  upon  two  grounds : 

1.  Because,  within  the  time  allowed  bv  law,  the  writ  of 
error  had  been  prayed  for,  citation  issued,  and  bond  given, 
with  adequate  security. 

2.  Because,  before  the  sale  of  the  stocks  by  the  marshal. 
Black  applied  for  the  benefit  of  the  bankrupt  act,  to  the 
District  Court  of  South  Carolinai 
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In  support  of  this  motion,  Mr.  Wtlde  said : 

That  the  coi.rt  erred  in  refusing  a  supersedeas,  we  regard 
it  as  settled  by  Stockton  ^  Moore  y.  Bishop^  2  How.,  74. 

Nor  is  it  a  matter  of  indifference  that  the  execution  should 
be  superseded.  It  may  be  that  the  stocks  haye  been  sold  at  a 
most  unfayorable  penod,  and  bought  in  by  the  plaintiffs  in 
attachment  themselyes.  It  may  oe  that  they  would  now 
satisfy  the  attaching  creditor's  demand,  and  leaye  a  large 
surplus.  Such  considerations  can  weigh  nothing  with  tms 
court.  It  is  quite  enough  that  we  were  entitled  to  a  superse- 
deas, and  the  court  below  refused  it. 

Your  honors  will  remark  the  stocks  were  in  the  custody  of 
the  law. 

The  fund,  therefore,  was  secure.  It  was  competent  for  flie 
court  to  order  a  sale  of  the  property,  on  proof  that  it  was 
perishable,  or  deteriorating  in  yalue. 

Against  the  interyenor  no  judgment  could  be  giyen,  except 
for  costs ;  and  a  bond  for  $500,  with  unquestionea  and  unques- 
tionable surety,  was  undoubtedly  sufficient. 

That  the  interyenor  is  a  plaintiff,  see  2  Dorret,  676 ;  the 
proposition  asserted  in  arfi^ument,  and  not  denied  in  this  court, 
in  Livinaston  y.  i>'  Orgenou^  7  Cranch,  681. 

Our  Supreme  Court  haye  determined  that  plaintifb  are 
bound  to  giye  security  only  for  costs,  to  entitie  them  to  a  sus- 
pensiye  appeal.  Heath  ^  Co.  y.  Vaught  et  al.^  Dougherty  ^ 
Co.  intervenore^  16  L.  R.,  520, 1. 

Eyen  if  the  execution  has  been  leyied  and  the  stocks  sold, 
the  party  is  still  entitied  to  restitution.  Tidd  P.,  1088, 1186, 
1187 ;  2  Salk.,  588;  2  Bao.  Abr.,  282;  Cro.  Jac.,  246,  698. 

Upon  this  preliminary  point,  Mr.  Justice  STORY  deliyered 
the  opinion  oi  the  court. 

This  is  a  case  coming  by  writ  of  error  to  this  court,  from 
the  Circuit  Court  of  the  eastern  district  of  Louisiana.  The 
case  has  not  as  yet  been  heard  upon  the  merits,  but  a  motion 
has  been  made  in  behalf  of  the  plaintifiGs  in  error,  (the  origi- 
nal defendant  and  the  interyenor,)  for  a  writ  of  supersedeas 
to  the  execution  issued  upon  the  judgment  against  Black, 
upon  two  grounds;  first,  that  the  execution  issued  improyi- 
dently,  because  within  the  ten  days  allowed  by  law,  the  writ 
of  error  had  been  prayed  for,  citation  issued,  and  bond  giyen, 
with  adequate  security;  secondly,  that  after  the  execution 
*4<)ol  ^^^^  *and  certain  stocks  had  been  seized  thereon, 
^  and  before  the  sale  thereof  by  the  marshal.  Black  (who 
is  a  citizen  of  South  Carolina)  applied  for  the  benefit  of  the 
Bankrupt  Act  to  the  District  Court  of  South  Carolina  district. 
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and  was  afterwards  declared  a  bankrupt,  and  an  assignee 
appointed;  and  that,  in  the  intermediate  period,  the  maraha^ 
sold  the  stocks. 

Upon  examining  the  record,  we  find  that,  although  the  writ 
of  error  had  been  allowed  by  the  Circuit  Court,  and  a  citation 
issued,  and  bond  given  for  prosecution  of  the  writ  of  error 
and  payment  of  costs,  and  a  supersedeas  had  afterwards  been 
awarded  to  stay  execution,  yet  that  the  court  upon  the  suc- 
ceeding day  revoked  that  order,  upon  the  ^ound  that  the 
stocks  attached  were  not  a  su£Bcient  security  for  the  said 
writ  of  supersedeas,  and  that  the  bond  was  insu£Scient;  so 
that  the  case  does  not  fall  within  the  predicament  provided 
for  in  the  22d  and  28d  sections  of  the  Judiciary  Act  of  1789, 
chap.  20,  which  entitles  the  party  to  a  supersedeas  and  stav  of 
execution,  since  that  can  only  be  where,  within  the  ten  oays 
allowed  by  law,  a  sufficient  bond  is  given  to  prosecute  the 
writ  of  error  to  effect,  and  also  to  answer  all  damages  and 
costs.  The  judges  of  the  Circuit  Court  were  the  sole  and 
exclusive  judges  what  security  should  be  taken  for  that  pur- 
pose; and  they  have  decidea  that  the  security  offered  was 
insufficient.^ 

In  respect  to  the  other  ground,  that  of  the  bankruptcy  of 
Black,  that  of  itself  constitutes  no  ground  why  this  court 
should  interfere  to  stay  proceedings  on  the  execution,  or  to 
award  a  supersedeas.  It  is  a  matter,  if  at  all  cognisable, 
properly  cognisable  in  the  Circuit  Court,  upon  an  application 
and  petition,  by  the  assignee,  to  that  court,  upon  a  case 
showing  an  equitable  title  to  relief;  or  for  an  application  to 
the  proper  District  Court,  sitting  in  bankruptcy  for  that  pur- 
pose, it  is  in  no  respect  a  matter  within  the  appellate  juris- 
diction of  this  court,  upon  the  present  writ  of  error. 

The  motion  is  therefore  overruled. 

This  preliminary  motion  having  been  disposed  of,  the  cause 
oame  on,  soon  afterwards,  for  argument  upon  its  main  points. 

Wtlde^  for  Black  and  Chapman,  the  plaintiffs  in  error,  said : 

Two  Questions  are  presented  by  this  record. 

1st.  Had  the  attaching  creditor  a  legal  cause  of  action  at 
the  commencement  of  his  suit? 

2d.  Had  there  been  a  sufficient  tradition  or  delivery  of  the 
effects  assigned,  to  divest  the  assignor  of  all  interest  therein 
before  attadunent  levied  ? 

^BmvmwMD  AMD  DisniremBmEiK   Jercme t.  MeOarUr^  SI  WalL,  SOi 
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The  last,  being  decisive  of  the  rights  of  the  parties  and 
merits  of  the  case,  will  be  first  considered. 

From  the  statement  of  the  plaintiffs  in  error,  the  oonrt 

will  perceive  that  this  is  a  controversy  between  an  assi^ee 

*4.<)B1  ^^^^^  ^^  assignment  *made  for  the  equal  benefit  of  all 

^  the  ci  editors,  and  an  attaching  creditor  who  seeks  to 

obtain  priority  of  payment  by  legal  diligence. 

The  assignment  was  made  in  South  Carolina.  The  assignor 
and  assignee  are  resident  citizens  of  that  state.  The  subject 
of  assignment  is  an  interest  in  the  stocks  of  certain  banks 
incorporated  by  the  state  of  Louisiana.  The  attaching 
creditor  is  a  domiciled  merchant  of  New  Orleans,  where  the 
attachment  issued.  He  had  express  notice  of  the  assignment 
before  issuing  his  attachment.  Indeed,  he  issued  it  in. con- 
sequence of  receiving  that  notice.  The  assignment  was  made 
on  the  28th  of  April,  1841.  The  attachment  levied  on  the 
4th  of  May. 

The  evidence  of  Pettigru,  and  the  letters  of  F.  C.  Black, 
and  Zacharie  &  Co.,  show  the  notice. 

At  the  date  of  the  assignment,  the  scrip  or  certificates  of 
property  in  the  stocks  referred  to  were  in  the  hands  of  third 
persons,  to  whom  they  had  been  pledged.  Their  delivery  to 
the  assignee  was  therefore  impossible.  Before  the  attach- 
ment, application  was  made  by  the  pledeee  to  obtain  a  trans- 
fer.    It  was  refased,  on  the  groand  of  some  infonnalitj  in  the 

g)wer  of  attorney,  though  the  cashier  of  the  Gas  Light  and 
anking  Company,  so  refusing,  admits  it  might  have  satisfied 
persons  less  rigid  than  himself  and  before  a  transfer  could  be 
effected,  the  attachment  was  levied. 

It  is  obvious,  at  the  first  glance,  that  in  any  other  state 
than  Louisiana  the  question  thus  presented  would  not  bear  a 
moment's  argument.  Personal  property,  having  no  locality, 
but  adhering  to  the  person  of  the  owner,  passes  according  to 
the  law  of  his  domicil ;  and  when  it  is  shown  that  the  assign- 
ment by  the  law  of  South  Carolina  would  transfer  the  interest 
of  Black  in  the  stocks  assigned,  simply  by  the  execution  and 
delivery  of  the  deed,  all  doubt  is  at  an  end.  See  the  evidence 
of  Pettigru,  McCrady,  and  Bailey,  as  to  the  effect  of  this 
assignment,  according  to  the  laws  of  Carolina. 

Even  assignments  preferring  some  creditors  to  others  have 
been  repeatedly  held  good.  Brooks  v.  Marhury^  11  Wheat., 
78,  98 ;  Tomkins  v.  Wheeler^  16  Pet.,  106,  and  the  cases  there 
cited.  Such  preferences  are  not  fraudulent  unless  under  a 
bankrupt  law.     Canard  v.  Nieoll^  4  Pet.,  297. 

With  respect  to  tho  general  principle  the  authorities  are 
superabundant.  Story's  Conflict  of  Laws,  812,  816,  817,  880f 
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882 ;  Angell  on  Assignments,  57 ;  MUne  v.  Moretan^  6  Binn. 
(Pa.)>  861 ;  Hunter  v.  PoUs,  4  T.  R.,  192 ;  Letins  v.  Wallis,  7 
Jones,  228;  Sill  v.  TTorwict,  1  H.  BL,  691;  West  v.  Tupper,  1 
Bail.  (S.  C),  198 ;  Chreene  y.  Monsey^  2  Id.,  163 ;  Itobinsan  v. 
Rapelye^  2  Stew.  (Ala.),  86;  Holmee  v.  jR^m^en,  4  Johns. 
(K  Y.)  Ch.,  460 ;  JKidww  v.  Hapgood,  19  Pick.  (Mass.),  106 ; 
meeker  et  al.  y.  TFtl^on,  1  Gralt,  419. 

His  honor,  the  district  judge,  seems,  indeed,  to  admit  the 
general  law  as  we  state  it,  by  saying  in  his  charge  that  **  the 
laws  of  Louisiana  alone,  and  not  the  law  of  South  Carolina, 
or  the  general  commercial  *law  of  the  United  States,  r«4Qi7 
were  to  be  regarded  in  the  decision  of  this  suit;  and  ^ 
that,  according  to  the  law  of  Louisiana,  the  delivery  of  the 
stocks  was  not  complete,  unless  the  transfer  was  entered  on 
the  books  of  the  bai]^.** 

The  rule  thus  broadly  laid  down  we  humbly  contend  is 
erroneous,  and  we  shall  attempt  to  show — 

First,  that  the  law  of  South  Carolina,  where  the  contract 
was  made,  is  to  be  regarded.  Next,  that  the  delivery  of  the 
effects  assigned  was  complete,  even  according  to  the  law  of 
Louisiana. 

That  the  Ux  loei  cantractiLS  is  adopted  as  the  rule  of  decision 
by  the  courts  of  most  civilized  nations  is  incontrovertible. 
Story's  Conflict  of  Laws,  Bank  U.  S.  v.  Donally,  8  Pet.,  872. 
The  charge  of  his  honor,  the  district  judge,  however,  evidently 
proceeds  upon  the  assumption  either  that  it  is  not  the  rule  of 
the  courts  of  Louisiana,  or  at  least  is  so  only  under  such 
restrictions  and  qualifications  as  render  it  inapplicable  to  a 
case  like  the  present. 

At  a  very  early  period  in  the  history  of  those  courts,  we 
find  them  laying  down  the  law  thus :  ^*  The  nature,  validity, 
and  effects  of  tiiis  contract,  must  be  inquired  into  according 
to  the  laws  of  the  country  in  which  it  was  celebrated,  even 
when  the  delivery  of  the  thing,  or  the  fact  stipulated  for,  is  to 
take  place  abroad."  Lynch  v.  Postlethwaite^  7  Mart.  (La.), 
69,  citing  1  GaU.,  876. 

Ten  years  later,  the  Supreme  Court,  after  carefully  recon- 
sidering their  opinion,  reaffirm  it,  in  a  decision  justly  charac- 
terized as  most  learned  and  masterly.  ^^Upon  the  whole," 
say  they,  "  we  must  conclude,  as  we  did  in  morris  v.  -Ey««,  and 
Vtdal  V.  Thompson^  that  contracts  are  governed  by  the  law  of 
the  country  in  which  they  were  made,  in  everything  which 
relates  to  the  mode  of  construing  them,  the  meanine  to  be 
attached  to  the  expressions  by  which  the  parties  bound  them- 
selves, and  the  nature  and  validity  oi  the  engagement." 
Depau  V.  Humphrey Sy  8  Mart.  (La.),  N.  S.,  1.    And  accord- 
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ingly  they  determine,  ^^  that  in  a  note  executed  here,  on  a  lomxi 
of  money  made  here,  the  creditor  may  stipulate  for  the  1^^ 
rate  of  conventional  interest  authorized  by  our  law,  althou^i 
such  a  rate  be  disallowed  in  the  place  at  which  payment  is  to 
be  made." — Id.  Vide  Morris  v.  Ihes^  11  Mart.,^!*.),  780  ; 
Shiff'  V.  Louisiana  State  Insurance  Co.^  6  Mart.  (La.),  N.  S., 
629 ;  Broton  v.  Richardson^  1  Id.,  202 ;  Orry  v.  TFtnter,  4  Id^ 
277. 

In  Thatcher  v.  Walden,  6  Mart.  (La.)  N.  S.,  496,  SCond^  688, 
the  court  held  that  a  verbal  power  of  attorney,  if  given  in  a 
state  where  slaves  pass  by  parol,  is  legal  proof  of  the  authority 
under  which  a  written  sale  was  made  in  this  state.  In  deliv- 
eringthis  decision,  they  employ  the  strongest  language : 

"There  is  no  difference,*'  say  they,  ** between  the  neht  of  a 
stranger  to  have  the  aid  of  the  laws  of  the  country  where  his 
debtor  resides,  to  compel  him  to  do  justice  in  relation  to  a 
contract  made  under  another  government,  and  that  of  one 
^AacTi  citizen  of  a  state  to  enforce  *his  claim  against  another. 
J  This  principle,  which  is  founded  on  the  comity  of 
nations,  and  makes  a  part  oS.  international  law,  would  be  a 
mere  illusion,  if  other  evidence  was  required  for  the  validity 
of  the  agreement,  than  that  of  the  laws  of  the  country  where 
it  was  made." 

The  same  doctrine  has  since  been  repeatedly  affirmed,  liable 
only  to  the  limitations  given  to  it  in  the  case  of  Saul  v.  his 
creditors^  5  Mart.  (La.),  N.  S.,  669,  which  will  be  considered 
hereafter.  Vide  Miles  y.  Oden  et  al.^  8  Id.,  214;  ChartresY. 
Caimes  et  aL^  4  Id.,  1;  Bell  v.  James^  6  Id.,  74;  Sing  v.  Her- 
manns heirs^  6  La.,  616 ;  Andrews  v.  his  creditors^  11  Id.,  476 ; 
Ohio  Insurance  Co.  v.  Edmoyidson  et  a?.,  6  Id.,  299. 

It  will  scarcely  be  denied,  indeed,  that  the  lex  lod  eantraetus 
is  adopted  by  the  courts  of  Louisiana  as  their  rule  of  decision, 
although  it  may  be  contended  that  this  adoption  is  subject  to 
such  restrictions  and  qualifications  as  deprive  the  intervener 
of  all  benefit  from  it,  in  a  case  like  the  present. 

These  restrictions  are  supposed  to  have  been  defined  and 
established  in  a  number  of  cases,  some  of  them  turning  on  the 
question  of  delivery. 

(Mr.  Wilde  then  examined  with  great  minuteness  the  Louis- 
iana decisions.) 

In  considering  this  branch  of  our  subject,  it  will  be  remarked 
by  the  court,  that  we  have  thus  far  confined  our  citations  to 
the  decisions  of  Louisiana  only. 

We  have  studiously  abstained  from  all  others,  because,  as 
we  alleged  in  the  outset,  except  as  to  Louisiana,  this  cannot 
be  considered  an  open  question ;  and  the  ooort  are  so  well 
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aware  of  the  English  and  American  authorities  on  the  subject, 
that  it  would  be  a  waste  of  time  to  quote  them. 

Nothing  but  the  deference  which  this  court  habitually  and 
uniformly  exhibits  for  the  adjudications  of  the  local  tribunals, 
in  its  anxiety  to  administer  justice  between  citizens  of  different 
states,  precisely  as  it  is  administered  between  citizens  of  th/j 
same  state,  could  have  induced  us  to  restrain  our  argument 
within  such  narrow  boundaries. 

We  think  it  is  apparent,  from  the  local  decisions,  that  we 
are  protected  by  the  private  law  of  nations,  even  as  adopted 
in  its  most  limited  sense  by  the  courts  of  Louisiana. 

But  if  we  are  not,  surely  there  never  was  a  more  fit  and 
proper  occasion,  nay,  never  a  more  palpable  and  pressing 
necessity,  for  this  court  to  assert  its  own  unquestionable  right 
of  judgment,  in  opposition,  if  it  must  be  so,  to  the  state 
tribunals. 

The  question  is  one  of  international  law ;  of  the  greatest 
practical  consequence  to  us,  as  part  of  the  family  of  nations, 
and  of  infinitely  more  importance,  consid'ering  our  country 
as  a  confederacy  of  states.  It  is  one  regarding  the  application 
of  the  lex  loci  contractus^  on  which  *all  Europe  and  r^AiOkQ 
America  have  spoken  with  one  common  voice;  and  L 
Louisiana,  if  indeed  her  decisions  are  adverse,  is  the  only 
recusant. 

How  far  those  decisions,  supposing  them  to  trench  upon 
received  principles,  are  satisfactory  to  the  common  sense  and 
justice  of  mankind,  may  be  readily  ascertained  by  a  cursory 
reference  to  the  treatises  of  learned  and  accomplished  jurists. 

The  only  respectable  authority  opposed  to  the  doctrines  we 
have  advocated,  is  the  case  of  Ingraham  v.  Geyer^  18  Mass., 
146,  148,  much  relied  on  by  our  adversaries  in  the  court 
below. 

That  case,  however,  was  never  generally  satisfactory  to  the 
profession,  has  often  been  questioned,  and  was  finally  over- 
ruled by  the  recent  case  of  MeariB^,  Hapgood^  19  Pick.  (Mass.), 
105.  In  the  latter  case  it  was  decided,  that  where  a  citizen  of 
Maine  executed  an  assignment  in  that  state,  to  certain  of  his 
creditors,  of  a  debt  due  to  him  from  a  citizen  of  that  com- 
monwealth, and  the  creditor  having  claims  to  an  amount 
exceeding  such  debt,  became  parties  to  the  assignment,  it  was 
held  that  the  assignment  was  valid  against  a  subsequent 
attachment  of  the  debt  here,  by  a  citizen  of  Massachusetts, 
notwithstanding  the  courts  of  Maine  had  decided  that  a  sim- 
ilar assignment  made  in  this  commonwealth  was  invalid  against 
a  subsequent  attachment  of  the  assigned  property  in  Maine, 
by  a  citizen  of  that  state. 
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It  may  be  that  we  deceive  ourselyes  as  to  the  force  of  these 
arguments.    It  may  be  that  they  are  unsound. 

We  turn  then  to  the  second  point,  and  shall  endeavor  to 
maintain  that,  even  according  to  the  municipal  law  of  Louis- 
iana, there  had  been  a  sufficient  tradition  or  delivery  of  the 
stocks  assigned,  to  divest  the  assignor  of  all  interest  therein, 
before  the  attachment  of  Zacharie  &  Co.  was  levied. 

It  is  cheerfully  admitted,  at  the  outset,  that,  in  relation  to 
movables,  things  personal  and  tangible,  the  maxim  traditionSms 
nan  pactis  has  been  adopted  by  me  courts  of  Louisiana,  and 
adhered  to  in  a  variety  of  cases  in  its  full  extent  and  rigor. 
Ihirr^arA  v.  SyndicB  of  Brooks^  8  Mart.  (La.),  222 ;  Narrts  v. 
Mwmfordy  4  Id.,  20 ;  Ramsey  v.  Stevenson,  6  Id.,  28 ;  La.  Code, 
art.  1917. 

If  the  property  assigned  and  attached  in  this  case  had  been 
goods  and  chattels,  movables,  capable  of  actual  manual  pos- 
session and  delivery,  assuredly  we  should  not  venture  to  aigue 
that,  according  to  the  municipal  law  of  Loidsiana,  tradition 
was  not  necessary.  That  point  has  been  settled  by  too  long  a 
series  of  judicial  decisions  to  be  now  contested.  But  the 
effects  conveyed  by  this  assignment  are  altogether  of  a  differ- 
ent nature.  They  are  mere  incorporeal  rights,  invisible, 
intangible,  unsubstantial,  and  incapable,  from  their  very 
nature,  of  any  other  than  a  symbolical  delivery. 

This  distinction  is  recognized  by  several  articles  of  the 
Louisiana  Code.    Thus : 

*5001  '^^'  ^^^'  I^^^n^^^^^l  things,  consisting  only  in  a 
-■  right,  are  not  *of  themselves  strictly  susceptible  of  the 
quality  of  movables  or  immovables:  neverthelesis,  they  are 
placed  in  one  or  other  of  these  classes,  according  to  the 
object  to  which  they  relate,  and  the  rules  hereinbefore  estab- 
lished. 

Art.  8895.  Possession  applies  properly  only  to  corporeal 
things,  movable  or  immovable.  The  possession  of  incorpo- 
real rights,  such  as  servitudes  and  other  rights  of  that  nature, 
is  only  ^uaat  possession,  and  is  exercised  by  the  species  of  pos 
session  of  which  these  rights  are  susceptible. 

Art.  2612.  In  the  transfer  of  debts,  rights,  or  claims,  to  a 
third  person,  the  delivery  takes  place  between  the  transferer 
and  the  transferee  by  the  giving  of  the  title. 

Art.  2618.  The  transferee  is  only  possessed  as  it  regards 
third  persons,  after  notice  has  been  given  to  the  debtor  oi  the 
transfer  having  taken  place. 

Art.  2457.  The  tradition  of  incorporeal  rights  is  to  be  made 
by  the  delivery  of  the  titles,  and  of  the  act  of  transfer,  or  by 
the  use  made  by  the  purchaser  with  the  consent  of  the  seller. 
568 


JANUARY  TERM,  1845.  500 

.  Blade  «t  aL  9.  Zaeharie  A  Co. 

Art.  466  ezpressly  olasaes  bank  shares  as  movables.  They 
are,  therefore,  incorporeal  things,  movable.  FicZe,  also,  art. 
467. 

We  contend,  then,  that  these  articles  of  the  code  aUow  the 
symbolical  delivery  of  incorporeal  rights,  giving  to  it  the  same 
validity  that  attaches  to  the  actual  manual  tradition  of  things 
tangible.  Indeed,  if  this  were  not  so,  it  would  seem  to 
follow,  that  incorporeal  rights  were  insusceptible  of  any 
deliveiy  at  all. 

In  the  execution  of  our  task,  it  will  be  requisite  to  consider 
a  number  of  judicial  decisions,  touching  the  subject  of  tradi- 
tion, and,  by  a  brief  but  critical  examination  of  each,  we  hope 
to  show  that,  in  relation  to  incorporeal  rights,  nothing  more 
has  been  required  to  vest  them  in  the  assignee  than  what  the 
assignee  in  the  present  case  has  fully  performed. 

The  earliest  case  decided  is  that  of  Durwford  v.  Brook$*9 
Syndics,  8  Mart.  (La.),  222,  269, 1  Cond.,  112. 

(Mr.  Wilde  then  examined  the  Louisiana  cases  upon  this 
point.) 

The  argument  has  hitherto  been  conducted  according  to  the 
assumption  of  the  district  judge,  that  this  is  to  be  regarded 
as  an  assignment  of  stocks.  Sut  such  assumption  is  surely 
mistaken.  The  stocks  themselves  had  in  both  instances  been 
already  assigned  as  security  for  other  debts,  and  the  certifi- 
cates at  the  time  were  actually  in  possession  of  the  pledgees. 
The  CarroUton  scrip  was  in  pledge  to  that  bank,  as  security 
for  what  is  technically  termed  a  stock  note,  and  the  Gas  Light 
Company's  scrip  was  in  pledge  to  the  Bank  of  South  Caro- 
lina. In  both  instances,  therefore,  nothing  remained  to  be 
assigned,  nothing  was  subject  to  assignment  but  an  equitable 
right  in  an  incorporeal  thing — a  right  to  redeem  the  thing  by 
paying  the  sum  due  on  it--^n  equity  of  redemption  in  the 
stock,  not  the  stock  itself.  This  view  of  the  subject  r^t^M 
makes  it  clear  to  us  *that  the  district  judge  erred,  I- 
and  his  error  consisted  in  applying  to  a  mere  equity,  a  law 
regulating  nothing  but  the  actual  transfer  of  the  incorporeal 
thing. 

If  we  are  correct  in  holding  that  the  only  interest  assiened, 
or  susceptible  of  assignment,  was  an  equitable  right  in  an 
incorporeal  thing — a  nght  to  redeem  the  stock  by  paying  the 
sum  for  which  it  was  pledged — ^it  follows  as  a  necessary  con- 
sequence, that  the  subject  matter  of  this  assignment  no  longer 
belongs  to  the  category  of  public  stocks,  transferable  only  in 
a  peculiar  mode,  but  nills  into  the  general  class  of  debts  and 
credits  which  the  common  law  terms  choses  in  action,  or  more 
pioperly,  as  we  contend,  into  that  of  incorporeal  rights,  which 
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pass  by  the  deliyeiy  of  the  titles,  and  of  the  act  of  transfer. 
[  Vide  art.  2457  and  2612,  2613,  ante.']  With  respect  to  ^he 
former,  we  have  seen  that  no  tradition  or  delivery  is  possible: 
none  is  required.  Notice  to  the  debtor  stands  in  the  plaee  of 
delivery.  The  debt  is  liable  to  be  attached  so  long  as  the 
debtor  has  not  had  notice  of  its  assignment.  After  such 
notice,  it  is  no  longer  subject  to  attachment.  Orat/  v.  !Pr{fft&n^ 
12  Mart.  (La.),  702 ;  Armor  v.  Oockbum  et  al.,  4  Id.,  667 ; 
Bainbridge  v.  Clai/j  Id.,  56 ;  Carlin  v.  Dumatrait^  Id.,  20 ;  Am- 
dal  Y.  Moore  et  al,  9  Id.,  403 ;  Cox  v.  White,  2  La.,  425. 

But  here  is  certainly  in  strictness  no  debt  due  from  the 
bank.  The  corporation,  to  be  sure,  at  the  end  of  its  charter, 
is  to  return  the  stock  to  its  stockholders  or,  more  properly 
speaking,  to  divide  its  assets,  whatever  they  may  be.  Bat 
until  dissolution  the  amount  of  these  cannot  be  ascertained ; 
and  if  there  should  be  no  assets  there  is  no  debt. 

The  only  class,  therefore,  into  which  the  subject-matter  of 
this  assignment  can  fall,  is  that  of  **  incorporeal  things,  con- 
sisting only  in  a  right,"  ^^  the  tradition  of  which  is  complete 
by  the  mere  delivery  of  the  titles,  and  of  the  act  of  transfer." 
Articles  462  and  2457,  ante ;  and  also  art.  1918,  which  is  as 
follows : 

^^  What  shall  be  considered  a  deliveiy  of  possession  is  deter- 
mined by  the  rules  of  law  applicable  to  the  situation  and 
nature  of  the  property.'* 

Now,  we  have  seen  that  incorporeal  things,  though  not 
strictly  susceptible  of  the  quality  of  movables  or  immovables, 
fall  into  one  or  the  other  class,  according  to  the  object  to  which 
they  relate.     Vide  ante,  art.  462,  La.  Code. 

The  effects  here  assigned  belong  clearly  to  the  class  of 
rights,  claims,  incorporeal  things  personal. 

The  tradition  of  incorporeal  rights  personal,  is  held  to  be 
complete  by  art.  2457,  when  there  is  a  delivery  of  the  titles 
and  of  the  act  of  transfer.     Vide  ante,  art.  2457,  La.  Code. 

Here  the  delivery  of  the  titles  was  complete,  if  that  means 
the  complete  divesture  of  the  original  owner's  title;  if  it 
*5021  ^^^'^  ^  ^®  suppose,  the  title  papers,  the  scrip  was  in 
-'  the  hands  of  third  persons,  *and  incapable  of  delivery ; 
and  the  right  actually  conveyed,  not  being  the  stock  itself, 
but  an  equity  of  redemption  in  the  stock,  there  were  no  other 
titles  to  be  delivered  but  the  act  of  transfer. 

An  examination  of  two  or  three  cases,  which  are  supposed 
to  press  most  strongly  against  the  plaintiffs  in  error,  is  incum- 
bent on  us. 

Graves  et  al.  v.  Boy,  13  La.,  454,  457,  was  decided  on  the 
ground  that  the  assignment  imposing  the  condition  of  a  re* 
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lease,  and  inuring  to  the  benefit  of  such  creditors  only  as 
should  comply  with  this  condition,  was  oppressive  and  void, 
even  on  common  law  principles,  as  well  because  it  did  not 
appear  to  be  a  conveyance  of  all  the  debtor*s  property,  as 
because  certain  claims,  not  alleged  to  be  fraudulent,  were 
excluded. 

Totcnaend  v.  The  Louisiana  Stats  Marine  and  Fire  Insurance 
Compant/y  18  La.,  551,  554,  turned  upon  the  fact  that  the  as- 
signment was  made  in  Louisiana,  and  gave  a  preference  to 
some  creditors  over  others. 

Ehnhall  v.  Plant  et  oZ.,  14  Id.,  10, 18,  was  decided  upon  the 
express  provisions  of  the  Louisiana  Code,  that  in  the  transfer 
of  debts,  the  transferee  is  possessed  as  it  regards  third  persons 
only,  after  notice  has  been  given  to  the  debtor  of  the  transfer 
having  taken  place. 

In  the  case  of  Beime  ^  Bamside  v.  Patton  et  aLy  IT  Id., 
589,  591,  the  court  do  undoubtedly  lay  down,  broadly,  that,  as 
relates  to  the  rights  and  remedies  of  creditors,  personal  prop- 
erty has  a  situs  or  locality,  and  is  to  be  governed  by  the  law 
of  the  country  where  it  is  situated,  when  there  arises  a  con- 
flict between  the  latter  and  the  former. 

The  wisdom  of  determinine  only  what  is  necessary  to  decide 
the  rights  of  the  parties,  and  the  danger  of  proceeding  argti- 
endo  to  settle  points  neither  cardinal  nor  fully  discussed,  was 
never  more  apparent  than  in  this  case,  and  your  honors  in 
considering  it  will  take  care  to  separate  the  judgment  of  the 
court  from  the  dicta  that  accompany  it. 

There  were  at  least  three  points  on  which  the  judgment 
there  rendered  might  be  placed,  without  at  all  invoking  the 
very  doubtful  canon  above  quoted. 

Ist.  The  assignment  was  one  giving  a  preference  to  some 
creditors  over  others. 

2dly.  It  did  not  appear  that  it  was  valid,  even  by  the  laws 
of  Tennessee,  where  it  was  made. 

8dly.  It  distinctly  appeared  that  the  debtor  reserved  a  part 
of  his  property. 

The  decision  moreover  seems,  to  some  extent  at  least,  to  be 
based  on  the  authority  of  Ingraham  v.  Geyer^  18  Mass.,  146, 
since  overruled  by  Means  v.  Hapgood^  19  rick.  (Mass.),  105 ; 
and  is  apparently  in  conflict  with  Bepim  v.  Humphreys^  8  Mart. 
(La.),  N.  S.,  1,  already  cited — a  case  of  the  hi^est  authority. 

I^  therefore,  we  apply  to  the  case  at  bar  the  rule  r«cAo 
either  of  •McNeil  v.  Glass,  1  Mart.  (La.),  N.  S.,  261,  ■-  ^"^ 
before  cited,  or  that  of  Armor  v.  Cochbum^  4  Id.,  667,  it  will 
appear  that  Black  had  so  completely  divested  himself  of  title 
as  to  satiafy  the  exigency  of  the  flrst  decision,  and  so  entirely 
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lost  all  power  over  the  property  as  to  be  incapable  of  cbanging 
its  destination,  and  therefore  within  the  principle  of  the  sec- 
ond. In  other  words,  ^^  the  original  owner  of  the  property 
could  no  longer  sell  and  deliver,  so  as  to  pass  a  good  tifle. 
^'  He  had  lost  all  power  over  it,  and  could  no  longer  change 
its  destination;"  and  consequently,  ^Hhe  creditor  could  no 
longer  seize."  Vide  ante^  the  quotations  from  the  cases  of 
McNeil  y.  Qlass^  and  Armor  v.  Cochhum.  Vide  also,  Bdbco€k 
y.  Maltbiey  7  Mart.  (La.),  N.  S.,  187 ;  and  Urie  y,  Stevens^  2 
Rob.  (La.),  258. 

Nor  is  there  any  thine  contrary  to  this  in  the  United  States 
Bank  y.  Lairdy  decided  by  this  court,  2  Wheat.^  893,  for  in 
that  case  the  court  recognize  the  possibility  of  acquiring  an 
equitable  title  without  transfer  on  the  books  of  the  bank — 
subject,  of  course,  to  any  lien  which  the  bank  itself  may 
possess. 

As  the  distinction  between  equitable  and  legal  titles  does 
not  prevail  in  Louisiana,  where  any  just  title  is  sufficient,  and 
as  no  attachment  can  be  sustained  if  the  equitable  title  has 
passed  out  of  the  defendant  in  attachment  before  it  was  levied, 
it  follows  that  an  assignment  of  the  equity,  such  as  is  contem- 
plated by  the  court  in  the  United  iStatee  Bank  v.  Laird^  is 
sufficient  to  defeat  a  subsequent  attaching  creditor. 

Courts  of  common  law  even  protect  in  certain  cases  the 
assignment  of  choses  in  action.  Welch  v.  MandevilUy  1  Wheat., 
288 ;  s.  c.  5  Id.,  288 ;  Cor%er  v.  Craig,  1  Wash.  C.  C^  424,  427. 

The  second  point,  viz.:  ^^Had  the  attaching  creditor  a  legal 
cause  of  action  at  the  commencement  of  his  suit?"  need  not 
detain  us  long. 

We  contend  that  the  drawing,  negotiation,  and  acceptance 
of  the  bills  amounted  to  an  assignment  of  the  fund  against 
which  they  were  drawn.  Chit.  Bills,  1,  2;  8  Kent  Com.,  75; 
2  Black.,  466 ;  MandevUle  v.  Wehh,  5  Wheat.,  286. 

Zacharie  &  Co.  ceased  to  be  creditors  of  Black  from  the 
moment  of  the  acceptance  of  the  bills.  There  remained  a 
contingent  liability  to  pay  them,  if  they  should  be  regularly 
protested  for  non-payment  and  due  notice  given ;  but  this  did 
not  make  thenx  creditors  of  Black,  nor  even  his  sureties. 
Then,  at  the  institution  of  the  suit,  there  was  no  debt  due  by 
the  defendant  to  the  plaintiff.  Taylors,  Drane^lZ  La.,  64; 
Pothier  on  Obligations,  285,  and  note. 

An  endorser  who  has  not  paid  his  endorsee  is  not  a  cred- 
itor.    Planters^  Bank  v.  Lamisse^  10  Mart.  (La.),  690. 

Credit  given  in  an  account  current  for  a  note  extinguishes 
the  account  and  produces  a  novation.  Cox  y.  WiUiams,  7  Mart 
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SiaO»  N.  S.,  801 ;  Barron  v.  Horr,  2  Id.,  144 ;  G-ordon  et  al.  ▼. 
cOaHyy  9  Mart.  (La.),  288-  P^g^. 

*Here  the  bills  were  credited  in  the  account.  ^ 

The  mode  of  ascertaining  whether  there  was  any  existing 
debt  at  the  time  of  attachment  is  to  inquire  whether,  consid- 
ering it  a  case  of  bankruptcy,  Zacharie  &  Co.  could  have 
E roved  against  the  bankrupt's  estate,  before  payment  of  the 
ills. 

There  cannot  be  two  creditors  for  the  same  debt,  entitled 
both  to  prove  at  the  same  time. 

Now,  the  holder  of  the  bills  would  clearly  have  been  enti- 
tled to  prove ;  and,  consequently,  Zacharie  &  Co.  would  not. 

Their  debt  revived  when  they  paid  the  amount  of  the  biUs, 
not  before. 

These  principles  have  become  proverbial :  ^*  Qui  a  terme  ne 
doit  rienr  Loysel,  Evans's  Pothier  on  Obligations.  ^^  Quod 
in  diem  etipulamur^  peti  pritu  quam  dies  venerit  non  poteet** 
Justin.  Inst.,  by  Cooper,  p.  249. 

If,  by  any  interpretation,  Zacharie  &  Co.  can  be  considered 
creditors  at  the  time  of  commencing  their  action,  this  debt 
was  not  due,  and  their  suit  was  premature.  La.  Code,  art. 
2047 ;  Code  of  Pr.,  art.  168 ;  Choning  v.  Krumhhaur^  18  La., 
64 ;  AtufM  v.  Bddeny  1  Id.,  504 ;  WtUiameon  v.  Foucher,  8  Id., 
586. 

Oosce^  for  the  defendants  in  error,  recapitulated  the  facts  In 
the  case,  and  then  said — 

Thequestions  presented  by  the  record  are : 

1.  Whether,  on  the  4th  May,  1841,  any  debt  was  in  fact  due 
by  Black  to  plaintifEs. 

2.  Whether  the  deed  of  assignment,  per  ee^  operated  a 
transfer  of  the  stock. 

8.  Whether,  if  such  debt  actually  existed  on  which  suit 
could  be  sustained,  the  attachment  laid  on  the  4th  May,  or  the 
assignment  of  28th  April  is  to  prevail. 

1.  Whether,  on  the  4th  May,  1841,  Black  was  indebted  to 
plaintifiis. 

By  the  account  sales  of  sugar  and  molasses,  it  appears  that 
such  sales  were  made  of  a  cargo,  consigned  by  Zacnarie  &  Co. 
(to  Black,)  net  proceeds  subject  to  their  order  for  account  of 
whom  it  may  concern. 

This  account  rendered  by  Black  on  the  12th  April,  1841, 
shows  a  balance  due  plaintiffs  of  99866.68. 

The  account  shows  that  the  proceeds  were  the  property  of 
plaintiffs ;  the  average  time  of  payment  27tii  to  80th  April ; 

678 


504  SUPREME  COURT. 


Black  et  aL  o.  Zacharie  ft  Go. 


and,  consequently,  the  notes  given  by  purchasers  were  the 
property  of  plaintiffs  held  by  Black  as  their  agent. 

In  this  position  of  affairs,  plaintiffs  drew  several  bills  on 
Black,  in  February,  March,  and  April,  and  what  became  of 
^cnc-i  them  is  shown  by  the  record.  None  of  these  bills  ap- 
-■  pear  on  their  face  to  have  been  ^accepted  by  Black ; 
but,  in  the  protests  of  some,  three  of  the  five,  he  is  called  the 
acceptor.  All  were  returned  under  protest  for  non-payment, 
and  taken  up  by  plaintiffs  after  the  institution  of  the  suit. 

It  is  insisted  that  the  drawing  of  these  bills  operated  a 
transfer  of  the  debt,  and  as  between  these  parties,  eadjn- 
guished  the  original  liability. 

The  drawing  of  bills  by  a  consignor  and  his  consignee,  is  a 
matter  of  daily  occurrence  in  the  immense  business  of  New 
Orleans ;  advances  are  thus  made  by  the  purchasers  of  such 
bills,  and  they  are  of  infinite  convenience.  To  regard  them 
as  operating  an  extinguishment  of  the  debt  of  the  consignee, 
before  payment,  is  a  novel  doctrine,  replete  with  the  most 
serious  consequences. 

This  extinguishment  of  the  old  debt  by  the  substitution  of 
a  new  one,  is  called,  in  the  Louisiana  law,  a  novation. 

Wherever  this  doctrine  of  novation  exists,  under  whatever 
name,  the  application  of  it  depends  upon  the  intention  of  the 
parties  as  exhibited  in  their  acts.  Nap.  Code  Civil,  lib.  iii^ 
tit.  iii.,  sect.  2,  §  1278.  It  is  never  to  be  presumed — ^it  is 
essential  that  the  intention  to  operate  it  result  clearly  from 
the  act.     Peter  v.  Beverley^  10  Pet.,  668. 

It  is  a  settled  doctrine  that  the  acceptance  of  a  negotiable 
note  for  an  antecedent  debt  will  not  extinguish  such  debt, 
unless  it  is  expressly  agreed  that  it  is  received  as  payment. 
The  evidence  must  be  clear  and  satisfactory  that  such  was  the 
intention  of  the  parties. 

This  is  a  much  stronger  case  than  the  acceptance  of  a  nego- 
tiable note ;  the  drawer  of  the  bill  does  not  disconnect  him- 
self from  the  debtor.  His  responsibility  remains  to  the  holder. 
See  the  three  cases  of  novation,  Nap.  Code,  N.  S. 

The  acts  of  the  parties  show  that  they  had  no  such  inten- 
tion. 

1st.  Plaintiffs  do  not  assign  their  claim  for  a  valuable  con- 
sideration and  exonerate  themselves  from  it. 

So  far  from  such  a  bill  dissolving  the  connection  between 
the  parties,  it  presumes  its  existence  and  continuance.  If 
drawee  refuses  to  accept,  drawer  may  sue  and  recover  for  such 
act.  If  he  refuses  to  pay,  he  has  a  full  remedy  growing  out 
of  the  original  indebtment. 

2d.  Black  never  so  regarded  or  treated  it. 
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1.  In  his  account  dated  12th  April,  1841,  no  entry  is  made 
of  these  bills  and  acceptances;  no  credit  claimed;  but  the  bal- 
ance growing  out  of  the  sale  of  sugars,  &c.,  distinctly  stated 
and  admittea. 

2.  In  his  schedule  of  creditors,  annexed  to  the  assignment 
to  Chapman,  Zacharie  is  put  down  as  one,  and  McDonald,  the 
payee  and  holder  of  bills,  is  not. 

8.  His  letter  of  28th  April  so  treats  plaintiff,  and  particu- 
larly mentions  the  drafts  about  to  fall  due. 

4.  Black's  books,  as  proved  by  Pettigru,  show  the  same 
thii^. 

^Throughout,  such  appears  to  be  the  understanding  r^e/w^ 
of  the  parties.    Such,  then,  being  the  mercantile  usage,  ^ 
such  the  particular  understanding  of  these  parties,  what  does 
the  law  say  ?    Civil  Code,  art.  2181. 

Novation  is  a  contract,  consisting  of  two  stipulations,  one 
to  extinguish  an  existing  obligation,  the  other  to  substitute  a 
new  one  in  its  place.  Fothier  on  Oblig.,  841,  (550,)  844, 
(659,)  Civil  Code,  art.  2188,  2185,  2190.  The  mere  indication 
by  the  creditor  of  a  person  who  is  to  receive  for  him  does  not 
operate  a  novation.  Pothier,  Traite  de  Vente,  No.  600,  608. 
Touiller,  Le  Droit  Civil,  (5me.  edit.)  vol.  7,  lib.  iii.  tit.  iii.  c. 
5,  p.  248,  4.  Ibid.,  66,  No.  46.  19  Sircy  Recueil  General,  65, 
66,  67. 

In  Louisiana  the  law  is  well  settled  by  adjudications.  Cox 
V.  Rabaud^%  Syndic^  4  Mart.  (La.),  11 ;  Sobsan  v.  Davidaan^s 
Syndic^  8  Id.,  428 ;  Gordon  v.  mcCartt/^  9  Id.,  268 ;  Bonnmere  v. 
ifegretti,  16  La.,  474 ;  Fliyue  v.  Ferrety  19  Id.,  818. 

2.  Does  the  assignment  operate,  per  se^  as  transfer  of  the 
stock. 

1st.  The  assignment,  &c.,  does  not  act,  per  «^  as  a  transfer 
of  stock  in  Louisiana  banks. 

2d.  Black  executes  two  powers  of  attorney,  one  16th  April, 
1841,  to  transfer  to  the  Bank  of  South  Carolina ;  the  other — 
April,  acknowledged  on  30th. 

Sd.  These  powers  indicate  no  person  by  name,  but  merelv 
give  the  power  to  **  the  cashier,  &c***    This  is  invalid  of  itseli. 

The  charters  of  the  Louisiana  banks  are  not  imbodied  in 
the  record,  but  the  substance  of  them  is  imbodied  in  the 
instructions  prayed. 

If  such  instruction  was  not  warranted  by  the  evidence,  it 
was  rightly  refused.  The  modern  charters  of  banks  have 
copied  substantially  the  provisions  on  this  subject,  in  that  of 
the  Bank  of  England.  An  abstract  of  that  charter  may  be 
found,  8  Petered.  Abr.,  276,  285,  286,  Amer.  edit.;  Bank  of 
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the  United  States,  8  Story  Laws  U.  S.,  1547,  1552 ;  Bex  ▼• 
Bank  of  JSngland,  Doug.,  528. 

It  clearly  appears  that  the  transfer  on  the  books  is  necessary 
to  pass  title.    2  Bing.,  898;  8  Petersd.  Abr.,  268,  (410.) 

It  is  incumbent  on  banks  not  to  permit  a  transfer  until 
satisfied  of  authority  to  transfer.  If  they  err,  they  are  bound 
to  make  good  the  loss.  Sutton  y.  Bank  of  England^  1  Car.  & 
P.,  198 ;  s.  c.  1  Ry.  &  M.,  52. 

Action  will  lie  against  the  bank  for  unreasonable  delay  in 

Sermittin^  transfer.    Hartga  y.  Bank  of  England,  8  Ves.,  55 ; 
iank  of  England  y.  Pareons,  5  Id.,  665.    See  this  last  case 
particularly. 

If  this  stock  stood  upon  the  common  footing  of  other  per- 
sonal property,  in  the  hands  of  third  persons,  it  would  not  pass 
until  he  was  notified.  Here  no  notice  was  giyen  until  the  5th 
*5071  ^^^ '  ^^^  attachment  had  been  laid  on  the  4th. 

-'  *11ie  power  of  attorney  to  transfer  mentions  no 
party  by  name.  They  designate  ^^  the  cashier,  &c.'*  This  is  a 
yoid  authority. 

8.  The  attachment  issued  and  leyied  on  the  4th  May,  1841, 
takes  precedence  of  the  assignment. 

The  question  is  one  of  deep  interest  to  the  commercial  part 
of  Louisiana,  and  settled  by  her  courts. 

Whateyer  may  be  the  general  commercial  law,  Louisiana 
has  her  own  law. 

In  this  case  the  question  is  between  an  attaching  creditor 
and  a  yoluntary  assignee.  An  attaching  creditor  is  a  pur- 
chaser for  a  yaluable  consideration.  Langran  y.  Simmone^ 
17  Mass.,  110. 

It  is  then  a  case  of  a  purchaser  of  such  a  character,  with  all 
the  equity,  now  possessed  of  legal  title. 

The  legal  title  does  not  pass  without  a  transfer  on  the  books 
of  the  corporation.    22  Wend.  (N.  T.) ;  2  Wheat. 

It  is  said  this  point  would  not  admit  of  argument  out  of 
Louisiana.  There  seems  a  singular  misapprehension  on  this 
point. 

By  the  common  law,  deliyery  is  a  general  essential  to  tibe 
assing  of  title  to  personal  property.    Statutes  of  Elizabeth, 

GaU.,  428 ;  17  Mass.,  110. 

Here  the  Louisiana  property  is  to  be  carried  to  a  foreign 
state  for  distribution,  and  Louisiana  creditors  to  follow  it 
there.  This  is  against  the  policy  of  the  state,  and  required  by 
no  comity. 

In  reeard  to  intestates.    Confl.  of  Laws,  528. 

Hie  mw  in  regi^  to  stocks  is  peculiar.    Confl.  of  Laws, 
888,  note.    Emphatically  the  law  of  Louisiana  and  of  Francet 
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Pothier,  Traite  de  Vente,  186,  part  5,  art.  2,  sect.  818,  Aic. ; 
5  Mart.  (La.),  43,  75,  57;  4  Id.,  20;  2  La.,  422;  14  Id.,  10; 
12  Id.,  895 ;  Story,  Coiifl.  of  Laws,  886—890. 

Wilde^  in  reply,  examined,  in  the  first  place,  whether  there 
was  an  existing  debt  due  from  Black,  at  the  time  of  laying 
the  attachment.  If  the  proof  of  such  a  debt  did  not  rest 
upon  the  bills  of  exchange,  because  (as  had  been  argued  by 
Mr.  Coze^  they  were  not  accepted,  then  we  must  look  else- 
where for  it,  because  merely  drawing  upon  a  person  does  not 
make  him  a  debtor.  The  proof  of  an  existing  debt  can  only 
be  discovered  (leaving  out  the  bills)  in — 1.  The  account  sales. 
2.  The  letter  of  Black.    8.  The  evidence  of  Pettigru. 

(Each  head  of  which  was  separately  examined  by  Mr. 
Wttde.) 

If,  on  the  other  hand,  the  bills  Were  accepted,  then  there 
was  a  novation  of  the  debt,  and  not  a  mere  delegation. 

Zacharie  &  Co.  had  notice  of  the  assignment,  as  appears 
from  Black's  letter  to  them.  The  Gas  Light  Bank  had  notice 
also  of  the  claim  of  the  Bank  of  South  Carolina;  and  the 
CarroUton  Bank  could  not  be  injured  by  the  want  of  notice, 
because  they  held  the  scrip  in  pledge. 

The  whole  object  of  notice  is  to  prevent  injury  to  r«eAo 
the  debtor,  ♦holder  of  the  property,  or  depositary ;  to  ^ 
prevent  an  innocent  person  from  two  recoveries  against  him 
for  the  same  cause. 

But  here  the  one  bank  had  express  notice  from  the  pledgee, 
(Bank  of  South  Carolina.)  The  other  held  the  scrip  in  pledge 
for  its  own  debt.    Neither  could  be  prejudiced. 

So  far  as  the  reason  of  the  case  goes,  the  maxim  applies, 
** cessante  ratione^  cessat  et  ipsa  lex" 

It  was  distinctly  admitted  at  the  outset,  that  by  the  law  of 
Louisiana,  absolute  tradition  of  personal  property  was  neces- 
sary to  protect  it  from  attachment. 

It  was  equally  admitted  that,  as  to  debts  assigned,  they 
remained  liable  to  attachment,  until  notice  of  the  assignment 
bad  been  given  to  the  debtor.  After  such  notice,  they  cannot 
be  attached. 

But  it  was  contended,  and  is  still  insisted,  that  the  equity  of 
redemption  in  certain  stocks  in  pledge  is  neither  a  personal 
thing,  tangible  and  susceptible  of  tradition  or  delivery,  nor  is 
it  a  debt  which  requires  notice  to  be  given  to  the  debtor.  It 
belongs  to  the  category  of  incorporeal  things  movable. 

The  learned  counsel  errs,  in  supposing  the  articles  of  the 
Code,  quoted  in  the  opening,  refer  to  what  are  called,  by  the 
eommon  law,  incorporeal  hereditaments* 
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On  the  contrary,  incorporeal  things,  by  the  Louisiana  law, 
are  classed  into  movable  and  immovaDle.     Art.  462,  L.  C. 

And  article  466  expressly  declares  bank  stocks  to  be  mov- 
ables. 

The  equity  of  redemption  assigned  in  this  case,  then,  is 
neither  a  thing  movable,  susceptible  of  manual  tradition,  ncr 
is  it  a  debt,  which,  in  order  to  perfect  the  assignee's  title, 
requires  notice  to  be  given  to  the  debtor. 

There  is  no  article  of  the  Code,  no  decision  of  the  courts  of 
Louisiana,  which  requires  manual  tradition,  which  is  impos- 
sible, or  notice  to  the  bank,  which  is  unnecessary,  as  the  bank 
is  not  a  debtor. 

But  the  court  are  asked  to  extend  the  principle  by  analogy. 

There  is  no  room  for  such  analogy. 

On  the  contrary,  the  analogy  and  the  reason  of  the  thing 
are  the  other  way. 

Art.  8895,  Louisiana  Code,  says  possession  applies  properly 
only  to  corporeal  things  movable  or  immovable. 

Art.  2612,  as  to  debts,  makes  notice  equivalent  to  tradi- 
tion; but 

Art.  2457  declares  that  the  tradition  of  incorporeal  rights  is 
to  be  made  by  the  delivery  of  the  titles,  and  of  the  act  of 
transfer. 

No  distinction  is  made  between  incorporeal  rights  to  things 
movable  and  things  immovable.  All  incorporeal  rights  may 
be  so  transferred.  See  Martinez  v.  Perez^  8  Mart.  (La.) 
N.  S.,  668. 

Here  eveiy  thing  was  done  that  could  be  done.  The  scrip 
was  in  the  hands  of  the  pledgees.  That  could  not  be  deliv- 
ered to  the  assignee,  because  the  assignee  had  neither  posses- 
sion of  it  nor  control  over  it. 

*50d1       *Immediate  notice  was  given  to   the   creditor,  Za- 
^  charie  &  Co.,  and  in  consequence  of  that  notice  he 
issued  the  attachment. 

Notice  was  given  to  the  banks  as  early  as  possible,  and  the 
Gas  Bank  had  notice  of  the  lien  of  the  Bank  of  South  Caro- 
lina before  the  attachment  issued. 

Neither  the  Louisiana  Code  nor  the  decisions  of  the  courts 
sustain  the  attempt  to  declare  this  assignment  void,  for  want 
of  delivery  of  the  effects  assigned. 

Nor  is  it  supposed  the  judge  rested  his  charge  on  the  public 
or  general  law. 

The  argument  of  the  learned  counsel  certainly  reposes 
mainly  on  the  clauses  of  the  charters. 

(Mr.  Wilde  here  referred  to  the   charters,  and   cited  the 
following  cases :  Bank  of  Utica  v.  Smallet/  ^  Barnard^  2  Cow. 
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(N.  T.),  777,  778 ;  Sergeant  v.  Franklin,  8  Pick.  (Mass.),  96, 
97 ;  GHlbeH  v.  Manchester  Iron  Co.,  11  Wend.  (N.  Y.),  628 ; 
Commercial  Bank  v.  Kortwright,  22  Id.,  862.) 

The  case  of  the  (TniUd  States  Bank  y.  Laird,  2  Wheat.,  898, 
shows  that  the  court  recognize  the  possibilitgr  of  acquiring  an 
equitable  title,  without  a  transfer  on  the  booKs  of  the  bank. 


Mr.  Justice  STORY  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  Circuit  Court  of  the  United 
States  for  the  eastern  district  of  Louisiana.  The  original  suit 
was  brought  in  the  state  court,  against  Black  alone,  upon  an 
attachment  issued  bj  Zacharie  &  Company  against  him,  he 
being  a  citizen  of  South  Carolina,  and  not  resident  in  Louisi- 
ana ;  and  upon  this  attachment  certain  shares  of  Black,  in  the 
CarroUton  Bank,  and  the  Oas  Light  and  Banking  Company, 
in  Louisiana,  were  attached,  to  answer  the  exigency  of  the 
writ.  Black  appeared  in  the  suit,  and  caused  it  to  be  removed 
into  the  Circuit  Court.  Black,  upon  his  appearance,  pleaded 
that  prior  to  the  attachment  he  had  assigned  the  attached 
stock  to  James  Chapman,  of  South  Carolina,  by  a  trust-deed, 
for  the  benefit  of  all  his  creditors.  After  the  removal  of  the 
suit  into  the  Circuit  Court,  Chapman  filed  an  intervention, 
according  to  the  Louisiana  practice,  and  became  a  party  to  the 
suit  to  protect  his  interest  under  the  trust-deed.  In  his  peti- 
tion of  intervention  he  asserted  his  title,  and  that  he  had 
E'iven  due  notice  thereof  to  the  CarroUton  Bank,  and  the  Gas 
ight  and  Bankine  Company ;  and  that  Zacharie  &  Co.  had 
due  notice  thereof  oefore  their  attachment. 

The  cause  was  tried  by  a  jury  upon  the  pleadings  in  the  case ; 
and  upon  the  trial  it  was  proved  that  the  assignment  was 
made  by  the  trust-deed  in  South  Carolina,  by  Black  to  Chap- 
man, on  the  28th  of  April,  1841.  The  attachment  of  Zacharie 
&  Co.  was  made  on  the  4th  of  May,  1841,  with  a  full  knowl- 
edge of  the  assignment.  Long  before  the  attachment,  the 
stock  in  the  CarroUton  Bank  had  been  transferred  and  pledged 
to  the  CarroUton  Bank,  for  a  stock  loan,  and  was  then  held 
by  that  bank,^  under  that  transfer,  the  equity  of  re-  r«ciA 
deeming  *the  same  only  remaining  in  Black.  On  the  '- 
15th  of  April,  1841,  Black  had  executed  a  letter  of  attorney 
to  the  casnier  of  the  Oas  Light  and  Banking  Company,  to 
transfer  the  same  to  the  Bank  of  South  Carolina,  of  which 
notice  was  sent  on  the  next  day  to  the  Oas  Light  and  Banking 
Company,  and  notice  was  received  by  the  latter  on  the  22d  of 
April ;  but  owing  to  some  informality  in  the  letter  of  attorney, 
the  transfer  was  not  then  made,  but  the  paper  was  sent  back 
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to  be  corrected,  the  company  then  agreeing  to  transfer  it  when 
the  informality  was  corrected.  The  Bank  of  South  Carolina 
was  a  holder  of  the  stock,  under  this  power,  for  yalue ;  and  of 
this  transaction  also  Zacharie  &  Co.  bad  notice  before  their 
attachment. 

At  the  trial,  the  jury  found  ^  verdict  for  the  original  plain- 
tiffs, and  judgment  thereupon  passed  for  them.  Two  bills  of 
exceptions  were  taken  to  the  ruling  of  the  court  at  the  trial, 
and  upon  these  exceptions  the  cause  has  been  brought  before 
this  court. 

It  does  not  seem  necessary  to  recite  at  large  the  matters 
contained  in  these  exceptions.  They  give  rise  to  two  ques- 
tions, which  have  been  fully  argued  at  the  bar,  although  very 
inartificially  presented  in  the  record :  First,  whether  at  the 
time  of  the  commencement  of  the  suit  of  Zacharie  &  Co. 
there  was  any  debt  due  to  them,  upon  which  the  attachment 
could,  under  the  circumstances,  be  maintained?  Secondly, 
whether  the  assignment  to  Chapman,  being  made  in  South 
Carolina,  and  known  to  Zacharie  &  Co.  at  the  time  of  their 
attachment,  and  being,  by  the  laws  of  South  Carolina,  a  good 
and  valid  assignment,  is  entitled  to  a  priority  over  the  attach- 
ment. The  latter  question,  so  far  as  it  respected  the  notice  to 
Zacharie  &  Co.,  and  the  equity  of  the  assignee,  is  not  so  pre- 
cisely put  as  it  is  obvious  it  was  intended  to  be,  in  the  instruc- 
tions asked  by  the  intervenor.  But  it  is  plain,  from  the 
qualifications  of  those  instructions  suggested  by  the  court, 
that  the  court  held  that  the  delivery  of  the  stock  was  not 
complete,  and  that  the  assignment  did  not  pass  the  right  to 
the  stock  to  the  assignee,  unless  the  transfer  was  entered 
upon  the  books  of  the  bank,  notwithstanding  the  notice ;  and 
that  the  law  of  Louisiana  upon  the  point  was  different  from 
that  of  South  Carolina.  In  this  way  only  is  the  verdict  at  all 
reconcilable  with  the  admitted  state  of  facts. 

In  respect  to  the  first  question,  it  is  plain  to  us  that  there 
was  no  debt  due  to  Zacharie  &  Co.,  at  the  time  when  the 
attachment  was  made.  The  supposed  debt  was  for  the  pro- 
ceeds of  a  cargo  of  sugar  and  molasses,  sold  by  Black  on 
account  of  Zacharie  &  Co.  Assuming  those  proceeds  to  be 
due  and  payable,  Zacharie  &  Co.  had  drawn  certain  bills  of 
exchange  upon  Black,  which  had  been  accepted  bv  the  latter, 
for  the  full  amount  of  those  proceeds;  and  all  oi  these  bills 
had  been  negotiated  to  third  persons,  and  were  then  outstand- 
ing, and  three  of  them  were  not  yet  due.  It  is  clear,  upon 
principles  of  law,  that  this  was  a  suspension  of  all  right  of 
action  in  Zacharie  &  Co.,  until  after  those  bills  had  become 
due  and  dishonored,  and  were  taken  up  by  Zacharie  &  Co. 
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•It  amounted  to  a  new  credit  to  Black  for  the  amount  of 
those  acceptances,  during  the  runningof  the  bills,  and  gave 
Black  a  complete  lien  upon  those  proceeds,  for  his  indemnity 
against  those  acceptances,  until  they  were  no  longer  outstand- 
ing after  they  had  been  dishonored. 

Whether  the  transactions  by  the  drawing  and  acceptance 
of  these  bills  amounted  to  a  novation  of  the  debt,  which 
might  otherwise  be  due  under  the  account  current  for  the 
sales  of  the  sugar  and  molasses,  it  is  not  necessary  to  decide ; 
for,  assuming  that  these  transactions  might  be  treated  as  a 
conditional  novation  only  and  not  as  an  absolute  novation,  it 
would  make  no  difference  in  the  conclusion  to  which  we 
should  arrive  under  the  circumstances  of  this  case. 

It  is  true  that  the  statute  law  of  Louisiana  allows,  in 
certain  cases,  an  attachment  to  be  maintained  upon  debts  not 
yet  due.  But  it  is  only  under  very  special  circumstances; 
and  the  present  case  does  not  fall  within  any  predicament 
prescribed  by  that  law.  The  statute  does  not  apply  to  debts 
resting  in  mere  contingency,  whether  they  will  ever  become 
due  to  the  attaching  creditor  or  not ;  nor  to  any  case  except 
of  absconding  debtors;  and  this,  therefore,  is  a  case  not 
governed  by  it.  We  think,  then,  that  there  was  error  in  the 
ruling  of  the  court  in  admitting  that  there  was  a  sufficient 
debt  established  by  the  evidence  to  maintain  the  attachment. 

The  other  point  is  one  of  much  greater  importance, 
although  in  our  judgment  not  attended  with  any  intrinsic 
difficulty.  We  admit,  that  the  validity  of  this  assignment  to 
pass  the  right  to  Black  in  the  stock  attached  depends  upon 
the  law  of  Louisiana  and  not  upon  that  of  South  Carolina. 
From  the  nature  of  the  stock  of  a  corporation,  which  is 
created  by  and  under  the  authority  of  a  state,  it  is  necessarily, 
like  every  other  attribute  of  the  corporation,  to  be  governed 
by  the  local  law  of  that  state,  and  not  by  the  local  law  of  any 
foreign  state.  And  in  the  present  case,  if  the  local  law  of 
Louisiana  had  prohibited  (as  we  think  it  had  not)  any  assign- 
ment of  an  equitable  interest  in  the  stock  attached,  we  should 
not  have  scrupled  to  have  followed  that  law.  The  question 
is  not  here,  whether  the  legal  interest  in  the  stock  passed  by 
the  assignment  before  a  transfer  of  the  stock  upon  the  books 
of  the  corporations ;  but  whether  the  equitable  interest  there- 
in, as  contradistinguished  from  the  legal  interest,  did  not  pass 
to  and  vest  in  the  aissignee  by  the  law  of  Louisiana,  so  as  to 
oust  the  right  of  any  creditor  with  full  notice  of  the  assign- 
ment from  divesting  the  title  of  the  assignee  by  a  subsequent 
attachment  thereof  as  the  property  of  the  debtor.  In  respect 
to  the  Carrollton  Bank  it  is  clear  that  nothing  but  an  e^^uit- 
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able  interest  could  be  conveyed  or  was  intended  to  be  con- 
veyed by  the  assignment;  for  the  bank  already  held  the  legal 
title  as  a  pledge  for  a  stock  loan.  In  respect  to  the  Oas  Light 
and  Banking  Company,  the  interest  in  the  stock  had  been 
transferred  to  the  Bank  of  South  Carolina  as  a  pledge,  and 
the  letter  of  attorney  was  given  to  perfect  the  equitable 
*^121  *^^^^^  ^^^  ^  legal  title  by  an  actual  transfer  on  the 
-J  books  of  the  corporation.  But,  subject  to  that  pledge, 
the  equity  was  with  the  consent  of  the  Bank  of  South  Caro- 
lina vested  in  the  assignee  under  the  assignment.  So  that 
each  case  presented  tne  same  general  question  as  to  the 
validity  of  the  equitable  title  by  the  law  of  Louisiana  against 
attaching  creditors,  having  full  knowledge  of  that  equity. 
Out  of  Louisiana,  we  beUeve  that  no  such  question  could 
possibly  arise;  for  courts  of  law,  as  well  as  courts  of  equity, 
are  constantly,  in  all  states  where  the  common  law  prevails, 
in  the  habit  of  holding  a  prior  assignment  of  the  equit- 
able interest  in  stock  as  superseding  tne  riehts  of  attaching 
creditors,  who  attach  the  same  with  a  fall  knowledge  of  the 
assignment. 

Upon  full  examination  of  the  laws  of  Louisiana  and  the 
decisions  of  its  courts,  we  see  no  reason  to  believe  that  a 
different  doctrine  on  this  subject  prevails  in  that  state.  It  is 
true  that  the  same  distinctions  between  legal  and  equitable 
rights  may  not  as  to  the  mode  of  remedy  exist  in  that  state, 
which  are  recognized  in  states  governed  by  the  common  law ; 
but  the  same  purposes  of  substantial  justice  are  attained 
there  under  similar  circumstances  as  the  courts  in  other  states 
are  accustomed  to  administer  in  a  different  form. 

There  is  a  marked  distinction  in  the  Louisiana  law  between 
the  transfer  of  corporeal  things  movable,  and  things  incorpo- 
real. In  the  former  a  manual  tradition  of  the  thing  is 
ordinarily  but  not  universally  required  to  perfect  the  title. 
In  the  case  of  incorporeal  things  no  such  tradition  can  take 
place,  and  therefore  such  a  delivery  as  the  thing  admits  of — a 
sort  of  symbolical  delivery — ^is  admitted  by  the  law  as  a  sub- 
stitute. There  are  several  articles  of  the  Civil  Code  of 
Louisiana  bearing  directly  on  this  point ;  but  it  will  be  suffi- 
cient only  to  cite  a  few  of  those  which  have  been  relied  on  by 
counsel.  Art.  2612  declares,  ^^In  the  transfer  of  debts,  rights, 
or  claims,  to  a  third  person,  the  delivery  takes  place  between 
the  transferrer  and  transferree  by  the  giving  of  the  title." 
Art.  2618  declares,  ^^The  transferree  is  only  possessed,  as  it 
rerards  third  persons,  after  notice  has  been  given  to  the 
debtor  of  the  transfer  having  taken  place."  Art.  2456 
declares,  **The  tradition  of  the  incorporeal  rights  is  to  be 
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made  either  by  the  delivery  of  the  titles  and  of  the  act  of 
transfer,  or  by  the  use  made  by  the  purchaser  with  the  con- 
sent of  the  seller."  In  Bainbridge  v.  CTay,  16  Mart.  (La.)»  56, 
the  Supreme  Court  of  Louisiana  said,  ^' A  debt  due  [by]  the 
defendant  on  a  fieri  facias  cannot  as  to  third  persons  com- 
pletely pass  to  the  assignee  unless  there  be  what  in  sales  of 
tangible  property  is  called  a  tradition  or  delivery;  and  this  is 
effected  as  to  choses  in  action  by  notice  of  the  assignment  to 
the  debtor."  Again,  in  Babcock  v,  Maltbie^  19  Mart.  (La.), 
187,  the  same  learned  court  said  that  the  true  test,  in  cases  of 
assignment,  is,  "  That  where  the  owner  of  the  property  has 
lost  all  power  over  it  and  cannot  change  its  destination,  the 
creditors  cannot  attach."  The  same  doctrine  was  directly 
•affirmed  in  the  recent  case  of  Urie  v.  Stevens^  2  Rob.  r«riQ 
(La.),  251.-  The  principles  announced  in  these  decis-  ^ 
ions  seem  completely  to  cover  the  present  suit.  In  the  case 
of  the  CarroUton  Bank  the  shares  had  actually  passed  to  the 
bank  itself  as  a  pledge,  and  nothing  but  an  equit}''  remained 
in  Black,  capable  of  being  transferred,  and  that  was  assigned 
by  the  deed  of  assignment  to  the  assignee  before  the  attach- 
ment, and  was  known  to  Zacharie  &  Co.  at  the  time  when 
they  made  their  attachment;  and  at  least  as  early  as  the  next 
day  it  was  made  known  to  the  bank.  So  that  the  creditors 
had  full  notice  and  the  bank  had  full  notice ;  and  the  creditors 
could  not  make  a  valid  attachment  when  to  their  knowledge 
the  property  no  longer  belonged  to  their  debtor.  The  case  as 
to  the  UarroUton  Bank  falls,  then,  directly  within  the  princi- 
ples just  stated.  The  owner  had  parted  with  all  his  property 
in  the  stock;  he  had  lost  all  power  over  it;  and  he  could  not 
change  its  destination.  The  same  principles  apply,  dfortioriy 
to  the  6;9^r Light  and  Banking  Company ;  for  there,  not  only 
had  the  creditors  notice  of  the  assignment  before  their  attach- 
ment, but  the  company  also  had  notice  thereof  before  that 
period. 

It  is  true  that  the  charters  of  the  Carrollton  Bank  and  of 
the  Gas  Li?ht  and  Banking  Company  provide  that  no  transfer 
of  the  stock  of  these  corporations  shall  be  valid  or  effectual 
until  such  transfers  shall  be  entered  or  registered  in  a  book  or 
books  to  be  kept  for  that  purpose  by  the  corporation.  But 
this  is  manifestly  a  regulation  designed  for  the  security  of  the 
bank  itself,  and  of  third  persons  tt^ng  transfers  of  the  stock 
without  notice  of  any  prior  equitable  transfer.  It  relates  to 
the  transfer  of  the  legal  title,  and  not  of  any  equitable  inter- 
est in  the  stock  subordinate  to  that  title.  In  the  case  of  the 
Union  Bank  of  Q-eorgetovm  v.  Laird^  2  Wheat.,  890,  this  court 
cook  notice  of  the  distinction  between  the  legal  and  equitable 
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title  in  cases  of  bank-stock,  where  the  charter  of  the  bank  had 
provided  for  the  mode  of  transfer.  The  general  construction 
which  has  been  put  upon  the  charters  of  other  banks  con- 
taining similar  provisions  as  to  the  transfer  of  their  stock, 
is,  that  the  provisions  are  designed  solely  for  the  safety  and 
security  of  the  bank  itself,  and  of  purchasers  without  notice ; 
and  that  as  between  vendor  and  vendee  a  transfer,  not  in 
conformity  to  such  provisions,  is  good  to  pass  the  equitable 
title  and  divest  the  vendor  of  all  interest  in  the  stock.  Such 
are  the  decisions  in  the  cases  of  the  Bank  of  Utica  v.  SmaUey^ 
2  Cow.  (N.  Y.),  777,  778 ;  Gilbert  v.  Manchester  Iron  Co.,  11 
Wend.  fN.  Y.),  628 ;  Commercial  Bamk  of  Buffalo  v.  Kort- 
Wright,  22  Id.,  862 ;  Quiner  v.  The  Marblehead  Insurance  Co., 
10  Mass.,  476;  and  Sergeant  v.  Franklin  Insurance  Co.,  8 
Pick.  (Mass.),  90. 

We  see  no  reason  to  doubt  that  the  jurisprudence  of  Louis- 
iana adopts  a  similar  interpretation  for  the  purpose  of  protect- 
ing equitable  title  against  the  claims  of  creditors  of  the  trans- 

♦'i141  ^®^^®^»  ^^^  have  notice  of  such  equitable  titles.  If  it 
-'  will  protect  an  assignment  of  *a  chose  in  action  against 
attaching  creditors  after  notice  of  the  assignment  given  to  the 
debtor,  because  no  title  remains  in  the  transferrer,  (as  we  have 
seen  it  will,)  a  fortiori,  it  ought  to  protect  it  where  the  attach- 
ing creditor  himself  has  notice,  since,  in  justice,  he  is  entitled 
only  to  take  under  his  attachment  what  rightfully  remains  in 
the  transferrer.  In  the  absence  of  any  positive  controlling 
statute  or  direct  adjudication  of  the  courts  of  Louisiana  upon 
the  very  point,  in  contradiction  to  the  doctrine  maintained  in 
other  states,  as  one  founded  ex  cequo  et  bono  in  general  justice, 
we  may  well  presume,  that  a  state  deriving  its  jurisprudence 
from  the  Roman  Law,  has  not  failed  to  act  upon  it. 

There  is  another  ground,  auxiliary  to  this  last  view,  which 
is  entitled  to  great  consideration.  It  is  well  settled  as  a  doo* 
trine  of  international  jurisprudence,  that  personal  property 
has  no  locality,  and  that  the  law  of  the  owner's  domicil  is  to 
determine  the  validity  of  the  transfer  or  alienation  thereof, 
unless  there  is  some  positive  or  customary  law  of  the  country 
where  it  is  found  to  the  contrary.  This  doctrine  has,  in  the 
very  late  case  of  the  United  States  v.  The  United  States  Bank, 
(in  June,  1844,)  been  fully  and  directly  recognized  and 
affirmed  by  the  Supreme  Court  of  Louisiana,  as  a  part  of  ita 
own  international  jurisprudence ;  and  it  was  applied  in  that 
very  case  to  support  an  assignment  made  in  Pennsylvania,  by 
the  Bank  of  the  United  Statea,  to  certain  assignees,  who  were 
interveners  of  goods,  debts^  credits  and  effects  in  Louisiana. 
The  court  held  that  the  assignment,  being  proved  to  be  valid 
584 


JANUARY   TERM,    1845.  514 

BlAck  et  al.  v.  2:acluurie  ft  Co. 

and  effectual  by  the  law  of  Pennsylvania,  was  to  be  deemed 
equally  valid  and  effectual  to  pass  the  goods,  debts,  credits, 
and  effects  of  the  bank,  to  the  assignees  in  Louisiana,  against 
the  attaching  creditors,  who  had  notice  of  the  assignment  at 
the  time  of  their  attachment.  The  decision  turned  upon  the 
very  doctrine  of  international  jurisprudence  just  referred  to. 
So  that  here  we  have  the  high  authority  of  the  state  court  in 
this  very  matter,  that  there  is  nothing  in  the  jurisprudence  of 
Louisiana,  which  forbids  giving  full  effect  and  validity  to  an 
assignment  of  debts,  credits  and  equities,  situate  in  that  state, 
where  the  assignment  is  valid  and  effectual  by  the  law  of  the 
state  where  it  is  made,  so  as  to  oust  the  rights  of  attaching 
creditors  who  have  due  notice  thereof.  Now,  in  the  case  be- 
fore us,  there  is  plenary  evidence  that  the  assignment  was 
valid  and  effectual  by  the  laws  of  South  Carolina,  when  and 
where  it  was  made,  to  pass  the  right  to  the  property  in  con- 
troversy ;  and  that  the  attaching  creditors  had  notice  thereof 
before  their  attachment  was  made ;  so  that  its  validity  and 
effect  are  the  same  in  Louisiana  as  in  South  Carolina.  It  is 
true  that  the  legal  title  could  not  pass  without  a  regular  trans- 
fer of  the  stocks  upon  the  books  of  the  corporation ;  but  it  is 
equally  true,  that  the  title  to  the  property,  subject  to  the 
pledge  thereof,  was  complete  in  the  assignee,  so  as  to  bind  the 
banks  as  well  as  the  attaching  creditors,  after  due  notice  to 
them  respectively'.  We  are,  *therefore,  of  opinion,  r«r-|g 
that  the  district  judge  erred  in  directing  the  jury  that  *- 
the  delivery  of  the  stock  was  not  complete  unless  the  transfer 
was  entered  upon  the  books  of  the  banks.  That  was  true  as 
to  the  absolute  legal  title,  but  it  did  not  prevent  the  equitable 
title  from  passing  to  and  becoming  completely  vested  in  the 
assignee  under  and  in  virtue  of  the  assignment,  so  as  to  bind 
the  attaching  creditors,  as  soon  as  they  had  notice  thereof, 
and  in  like  manner  the  banks,  as  soon  as  they  had  notice 
thereof. 

Upon  both  grounds,  therefore,  stated  in  the  exceptioDs,  the 
judgment  of  the  Circuit  Court  is  reversed,  and  the  cause 
remanded  to  that  court  with  directions  to  award  a  venire  faeiiu 
de  novo, 
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John  B.  Camden,  Plaintiff  in  error,  v.  Thomas  C. 
Doremus,  Cornelius  R.  Sutdam,  James  Suydam,  and 
John  M.  Nixon,  Defendants  in  error. 

Where  a  general  objection  is  made,  in  the  court  below,  to  the  reception  of  tes- 
timony, without  stating  the  grounds  of  the  objection,  this  court  considers  it 
as  vague  and  nugatory;  nor  ought  it  to  have  been  tolerated  in  the  court 
below.  1 

Where  at  the  time  of  the  endorsement  and  transfer  of  a  negotiable  note,  an 
agreement  was  made  that  the  holder  should  send  it  for  collection  to  the  bank 
at  which  it  was,  on  its  face,  made  payable,  and  in  the  event  of  its  not  being 
paid  at  maturity,  should  use  reasonable  and  due  diligence  to  collect  it  fit>m 
the  drawer  and  prior  endorsers  before  resorting  to  the  last  endorser,  the 
holder  is  bound  to  conditions  beyond  those  which  are  implied  in  the  ordi- 
dary  transfer  and  receipt  of  commercial  instruments.^ 

E\'idence  of  the  general  custom  of  banks  to  give  previous  notice  to  the  payer, 
of  the  time  when  notes  will  fall  due,  was  properly  rejected,  unless  the  wit* 
ness  could  testify  as  to  the  practice  of  the  particular  bank  at  which  the  note 
was  made  payable.' 

A  presentment  and  demand  of  payment  of  the  note,  at  maturity,  within  bank- 
ing hours,  at  the  bank  where  the  note  was  made  payable,  was  a  suffident 
compliance  with  the  contract  to  send  it  to  the  bank  for  collection. 

1  Applied.    Burton  v.  Drlgga,  20  MsA,  4  Gray  (Mass.),  604;  Ifewion  v. 

Wall.,  133;  Mays  v.  Fulton,  Id.,  418.  Jackaony  23  Ala.,  835.  The  agreement 

Followed.    Rosenthal  v.  ChUum,  1  must  be  carried  out  to  be  available. 

NewMex.,  037.    Citbd.    Fischer  y.  Grossman  v.  J^Zier,  17  Pick.  (Mass.), 

Neily  6  Fed.  Rep.,  00;  City  qf  Delphi  171;  Dow  v.  TuUle,  4  Mass.,  414;  Cfib- 

y.  Lovoery,  74  Ihd.,  522.  bon  v.  Scott,  2  Stark.,  286. 

Qeneral  objections  to  the  admission  What    is   due    diligence    dei>end8 

of   evidence  are  unavailable   to  the  lai^y  upon  local  statutes  and  prac- 

party  making  them;   the   particular  tlce  that  has  crown  up  in  the  courts, 

groimds  of   the  objections  must   be  Jones  v.  Ashford,  70  N.  C,  176:   Ife- 

stated,  so  that  the  trial  court  may  Dooly.  Feomans,  8  Watts  (Pa.),  361; 

fully  understand  the  nature  of  the  ob-  Sanford  v.  Allen,  1  Gush.  (Mass. ), 

jection  before  passing  upon  it.    United  473;  Cooke  v.  Nathan,  16  Barb.  (N. 

Spates  V.  If cJfa8«ers,  4  Wall.,  680.  Of  Y.),  342;  WhiU  v.  Case,  18  Wend, 

course  this  must  be  done  so  as  to  be  (N.  Y.),  547;  Burty,  Homer,  5  Barb, 

available  both  upon  a  motion  for  a  (N.  Y.),501. 

new  trial,  and  upon  appeal.    Oharkey  'Where  the  custom  prevails  at  a 

V.  Halstead,  1  Ind.,  380;  Curry  v.  particular  place  at  which  a  note  is 

Bratney,  20  Ind.,  105.  pa3rable,  to  issue  notice  to  the  prom.- 

^  A  collateral  agreement  executed  at  isor  a  few  days  before  maturity,  in- 

the  same  time  the  note  is  executed  is  forming  him  that  the  note  is  payable, 

construed  wicu  it;  as  an  agreement  in  such  notice  constitutes  a  conventional 

a   mortgage  to  secure  its   payment,  demand,  and  must  be  complied  with, 

agreeing   to    i>ay  interest   annually.  Lincoln  A  Kenneibec  Bank  v.  Page^ 

Muzzy  V.  Knight,  8  Kan.,  456;  Meyer  0  Mass.,  155;  Same  v.  Uammet,  Id., 

V.  Oraeber,  10  Id.,  165;   or  a  provi-  150;  whether  it  is  made  pa3rable  at  a 

sion  in  the  mortgage  not  contained  in  particular  bank,  or  placed  there  for 

the  note.  Dobbins  v.  Parker,  46  Iowa,  collection.    Jones  v.   Fales,  4  Mass., 

358.    The  agreement  must  be,  if  co-  245;  MecJianict^  Bank  v.  Merchantt^ 

temporaneous,  in  writing.     Cuthbert  Bank,  6  Mete.  (Mass.),  24:  WhUeweU 

V.  Bowie,  10  Ala.,  163;  but  a  subse-  v.    Johnson,  17   Mass.,    440;    Grand 

quent  agreement  need  not  be.  Heaton  Bank  v.  Blanchard,  23  Pick.  (Mass. ), 

V.  Meyers,  4  Col.,  63;  Solomons  v.  5(^.    See  Leevitt  v.  Sims,  3  N.  H.,  14; 

Jones,  3  Brev.  (S.  C),  54;   Lorn  v.  Marine  Bank  v.   Smith,  18  Me.,  00; 

Treadwell,12^e.,Ul;  AUen  y.Fur-  OaUagher  v.  Roberts,  11    Id.,   480. 
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The  record  of  a  suit  brought  by  the  holder  against  the  maker  and  prior  en- 
dorsers was  proper  evidence  of  reasonable  and  due  diligence  to  collect  the 
amount  of  the  note  from  them;  and  It  was  a  proper  instruction,  that  if  the 
Jury  belieyed  that  the  prior  endorsers  had  left  the  state  and  were  insolvent, 
the  holder  of  the  note  was  not  bound  to  send  executions  to  the  coimties 
where  these  endorsers  resided  at  the  institution  of  the  suit. 

The  diligent  and  honest  prosecution  of  a  suit  to  judgment  with  a  return  of 
nuUa  oona,  has  always  been  regarded  as  one  of  the  extreme  tests  of  due 

.   diligence. 

And  Uie  ascertainment,  ui>on  correct  and  sufficient  proofs,  of  entire  and  noto- 
rious insolvency,  is  recognized  by  the  law  as  answering  the  demand  of  due 
diligence,  and  as  dispensing  with  the  more  dilatory  evidence  of  a  suit.* 

[f  the  holder  cannot  obtain  a  judgment  against  the  maker  for  the  whole  amount 
of  the  note,  in  consequence  of  the  allowance  of  a  set-off  as  between  the 
maker  and  one  of  the  prior  endorsers,  this  is  no  bar  to  a  full  recovery  against 

■   the  last  endorser,  proiAded  the  holder  has  been  guilty  of  no  negligence. 

♦This  case  was  brought  up,  by  writ  of  error,  from  the  '• 
Circuit  Court  of  the  United  States  for  the  district  of  Missouri. 

The  defendants  in  error  were  citizens  of  the  state  of  New 
York  and  partners  in  trade  under  the  name  and  style  of  Dore- 
mus,  Suydams  and  Nixon.  The  plaintiff  in  error  was  the  sur- 
viving partner  of  the  mercantile  house  of  John  B.  and  Marbel 
Camden,  which  carried  on  business  at  St.  Louis  under  the 
name  and  firm  of  J.  B.  and  M.  Camden.  The  plaintiff  in 
error  was  sued  in  the  court  below  as  endorser  of  the  following 
promissory  note. 

On  the  8th  of  June,  1836,  Ewing  F.  Calhoun  executed  this 
note,  viz. : 

J' $4219  90. 

"  Twelve  months  after  date,  I  promise  to  pay  Judah  Bar- 
rett, or  order,  four  thousand  two  hundred  and  nineteen  dol- 
lars and  ninety  cents,  negotiable  and  payable  at  the  Commer- 
cial Bank  of  Columbus,  June  8, 1886. 

Ewing  F.  Calhoun, 
"  Mississippi  —  1809."  Columbus,  Mississippi.** 

V 

Which  note  was  endorsed  by  Barrett  to  Sterling  Tarpley,  or 
order,  by  him  to  J.  B.  and  M.  Camden,  or  order,  and  by  them 
to  DoremospSuydams,  and  Nixon,  or  order. 

On  the  22d '  of  August,  1886,  the  plaintiffs  and  defendant 
entered  into  the  following  agreement : 

«  New  Yarky  August  22i,  1886. 
^^  Memorandum  of  an  agreement  and  trade  made  by  and 

Contm,  Moore  y.    WdiUy  13  N.  fl..  269;  2  Ames  on  BUls  and  Notes,  868. 

416;  Farmert^  Bank  Y.  Duvall,  1  QWl  *  Cited.     Wataan   v.  TarpUy.  18 

A  J.   (Md.),  78,  (no   sufficient    evl-  How.,  619;  Terry  v.  Tubman,  2  Otto, 

dence;)  Barnes  v.  FaupAan,  6  R.  I.,  161. 
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between  Doremus,  Suydams  and  Nixon,  of  the  ci^  of  New 
York,  of  the  one  part,  and  J.  B.  &  M.  Camden,  of  the  dly  of 
St.  Louis,  of  .the  other  part,  witnesseth :  Whereas,  the  said 
Camdens  have  this  day  sold  and  assigned  unto  the  said  Dore- 
mus,  Suydams  and  Nixon,  a  note  fdr  four  thousand  two  hun- 
dred and  nineteen  ,®<f(r  dollars,  payable  twelve  months  after 
date,  and  dated  the  eighth  day  of  June,  1886,  and  negotiable 
and  payable  at  the  Commercial  Bank  of  Columbus,  Miss., 
executed  by  Ewing  F.  Calhoun  to  Judah  Barrett,  and  en- 
dorsed by  the  said  Judah  Barrett  and  Sterling  Tarpley  and 
J.  B.  &  M.  Camden :  Now,  it  is  expressly  understood  and 
agreed  by  the  contracting  parties,  that  the  said  Doremus,  Suy- 
dams and  Nixon,  are  to  send  the  said  note  to-  the  said  Com- 
mercial Bank  of  Columbus,  Mississippi,  for  collection,  and  in 
the  event  of  its  not  being  paid  at  maturity,  they  are  to  use 
reasonable  and  due  diligence  to  collect  it  of  the  drawer  and 
two  endorsers  before  they  call  upon  the  said  Camdens ;  but  in 
the  event  of  its  not  being  made  out  of  them,  then  the  said 
Camdens  bind  and  obligate  themselves,  so  soon  as  informed  of 
the  fact,  to  pay  the  said  Doremus,  Suydams  and  Nixon,  the 
principal  of  the  said  note,  together  with  its  interest  and  all 
legal  costs  they  may  have  incurred  in  attempting  its  collection. 

J.  B.  &  M.  Camdek, 
DoBBMUs,  Suydams  &  Nixok.^* 

-■  *The  note  not  being  paid  at  maturity,  suit  was  brought 
by  the  endorsei-s  against  the  plaintiff  in  error  as  surviving 
partner  of  the  endorsers  J.  B.  &  M.  Camden. 

Upon  the  trial  of  the  cause,  the  plaintiff  offered  to  read  in 
evidence  sundry  depositions,  and  also  a  voluminous  record, 
which  are  all  set  forth  in  full  in  the  first  bUl  of  exceptions,  but 
which  it  is  impossible  to  insert  here  on  account  of  their  great 
length.     They  were, 

1.  The  deposition  of  Thomas  B.  Winston,  that  he  presented 
the  note  at  the  Commercial  Bank  of  Columbus,  and  aemanded 
payment  thereof,  which  was  refused ;  that  payment  wq3  de- 
manded on  the  loth  of  June,  1887,  because  the  day  of  pay- 
ment fell  on  Sunday;  that  it  was  protested,  and  notices  thereof 
sent  to  the  first,  second,  and  third  endorsers. 

2.  The  deposition  of  Ewing  F.  Calhoun,  proving  his  own 
signature ;  the  handwriting  of  the  first  and  second  endorsers ; 
that  he  was  sued  at  the  first  court  after  the  note  became  due; 
that  the  suit  was  prosecuted  as  diligently  as  possible  fo  a  judg- 
ment and  execution;  that  deponent  continued  to  resiae  in 
Lowndes  county,  Mississippi,  but  that  at  the  rendition  of  the 
judgment  Barrett  resided  in  South  Carolina,  and  Tarpley  in 
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Texas ;  that  Barrett  and  Tarpley  were  botb  insolvent,  and  had 
no  property  within  the  state  of  Mississippi,  out  of  which  to 
make  the  judgment,  or  any  part  thereof;  that  at  the  trial  de- 
ponent was  afiowed  a  setoff  against  Tarpley,  of  about  $1500, 
which  Tarpley  owed  deponent  at  the  time  of  the  commence- 
ment of  the  suit,  and  before  he  received  notice  of  Tarpley's 
endorsement. 

3.  The  deposition  of  Samuel  F.  Butterworth,  that  the  suit 
was  prosecuted  as  diligently  as  possible  to  judgment  and  exe- 
cution ;  that  at  October  term,  1888,  a  verdict  was  rendered  for 
the  plaintiffs,  which  was  set  aside ;  that  in  April,  1889,  an- 
other verdict  was  rendered,  which  was  also  set  aside ;  that  in 
December,  1889,  a  verdict  was  rendered  for  only  88498.46, 
upon  which  a  fieri  facioB  was  issued,  the  statutes  of  the  state 
not  authorizing  process  against  the  person ;  that  no  property 
could  be  found  out  of  which  the  execution  or  any  part  thereof 
could  be  made. 

4.  A  document  purporting  to  be  a  transcript  of  the  record 
of  the  suit  spoken  of  above,  showing  its  proj^ress  up  to  the 
final  return  of  the  sheriff,  which  was  as  follows:  ^^The 
within  named  Ewing  F.  Calhoun,  Judah  Barrett,  and  Sterling 
O.  Tarpley,  have  no  goods  or  chattels,  lands  or  tenements, 
within  my  county,  whereof  I  can  make  the  sums  within  men- 
tioned, or  any  part  thereof.    March  28th,  1842." 

Each  one  of  these  papers  was  severally  objected  to  by  the 
defendant,  but  the  court  overruled  the  objection,  and  permit* 
ted  them  to  be  read  in  evidence.     The  admission  of  these  four 
papers  constituted  the  ground  of  the  first  bill  of  exceptions. 
Bill  of  exceptions  No.  2.  r*518 

*^*Be  it  remembered,  that  on  the  trial  of  this  cause,  ^ 
the  plaintiffs,  in  addition  to  the  evidence  in  the  former  bill  of 
exceptions  in  this  case  contained,  examined  Pardon  D.  Tiffany 
as  a  witness,  who  testified,  that  shortly  before  this  suit  was 
brought,  as  well  as  after,  he  had  conversations  with  the  de- 
fendant in  relation  to  the  claim  of  the  plaintiffs  against  him ; 
and  the  defendant  told  the  witness  that  he  had  transferred  the 
note  in  question  in  the  present  action  to  the  plaintiffs,  for 
goods  purchased  from  them,  and  that  at  the  time  he  trans- 
lerred  the  note  to  the  plaintiffs  he  was  indifferent  whether 
they  took  it  or  not,  as  he  considered  some  of  the  parties 
thereto  as  good  as  George  Collier,  (who  is  known  to  the  court 
and  jury  as  a  very  rich  man.)  Witness  did  not  know  whether 
defendant  saw  the  note  or  not.  The  witness  received  a  copy 
of  the  record  of  the  suit  in  Lowndes  county,  Mississippi, 
brought  by  the  plaintiffs  against  Ewing  F.  Calhoun,  the 
maker  of  the  note,  and  Judah  Barrett  and  Sterling  Tarpley, 
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the  endorsers ;  but  witness  could  not  say  whether  he  received 
the  copy  from  Mr.  Adams,  the  agent  of  the  plaintiffs,  or  from 
the  defendant,  or  from  Mr.  Gamber,  the  counsel  of  the  de- 
fendant. The  defendant  in  his  conversation  with  witness  was 
aware  of  the  nature  of  the  plaintiffs'  claim  against  him,  and 
objected  to  the  claim,  alleging  that  the  plaintiffs  had  not  used 
due  diligence  to  collect  the  amount  of  the  note ;  he  did  not 
say  that  if  he  were  satisfied  that  diligence  had  been  used  he 
would  pay  the  claim ;  but  he  did  say,  that  he  was  not  bound 
to  pay,  and  would  not  pay  the  claim  ;  but  made  no  other  ob- 
jection to  the  claim  but  want  of  diligence." 

The  plaintiffs  next  gave  in  evidence  an  act  of  the  legisla- 
ture of  the  state  of  Mississippi,  entitled  *'  an  act  to  abolish 
imprisonment  for  debt,"  approved  February  15th,  1889,  which 
act  the  parties  here  in  open  court  agree  may  be  read  in  any 
court  in  which  this  cause  may  be  pending,  from  the  printed 
statutes  of  the  state  of  Mississippi. 

The  plaintiffis  then  proved  the  handwriting  of  the  defendant 
to  the  following  letter  addressed  to  the  plaintiffs,  and  read  the 
same  in  evidence  to  the  jury  in  the  words  following : 

"  Saint  Louis,  October  24tth,  1889. 
"Messrs.  Dorbmus,  Suydams  &  Nixon,  New  York: 

"  Gents  : — ^Your  favor  of  the  11th  inst.  is  received,  and  con- 
tents noted.  It  is  quite  out  of  our  power  to  send  you  any 
New  Orleans  bills  for  your  note  on  E.  F.  Calhoun.  We  trust 
you  will  before  long  receive  a  judgment  for  the  entire  debt, 
interest  and  cost,  and  that  you  will  find  by  the  virtue  of  an 
execution  that  ^insolvency  has  not  passed  upon  them  all.' 
Those  who  have  gone  to  Texas  may  yet  make  a  great  rise 
in  that  fine  country.  We  regret  that  the  note  has  been  so 
difficult  of  collection.  We  scarcely  know  which,  you  or  we, 
made  the  worst  trade ;  we  have  many  of  the  goods  on  hand 
we  got  for  it.  Your  friends, 

"J.  B.  &  M.  Camden. 

♦^191       *"Your  message  to  Mr.  Homans,  cashier,  has  been 
J  attended  to,  and  delivered." 

It  was  admitted  by  defendant's  counsel,  that  the  endorse- 
ments on  the  note  given  in  evidence  were  filled  up  in  the 
handwriting  of  Josiah  Spalding,  the  counsel  of  the  plaintiffs 
in  this  action,  for  the  purposes  of  this  suit.  It  was  also 
admitted  that  the  laws  of  the  state  of  New  York  placed  the 
liability  of  endorsers  upon  promissory  notes  on  the  same  foot- 
ing with  the  liability  of  eudorsei*s  upon  inland  billB  of 
exchange  under  the  general  law  merchant. 
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The  plainti&  having  here  closed  their  ease,  the  defendant 
produced  one  William  C.  Anderson  as  a  witness,  who,  being 
sworn,  testified  that  he  had  been  employed  in  several  banks, 
and  had  conducted  one  in  St.  Louis  Inmself ;  that  the  practice 
in  banks  in  relation  to  notes  deposited  with  them  for  collec- 
tion, was  to  give  notice  to  the  payer  of  the  note  that  it  was  in 
the  bank,  and  when  it  would  become  due ;  that  the  efiTect  on 
the  credit  of  a  payer,  of  a  failure  to  pay  the  note  when  it 
became  due,  was  different  in  eastern  and  western  banks.  In 
banks  at  the  east,  paper  deposited  for  collection  was  consid- 
ered almost  as  sacred  as  paper  discounted  by  the  banks,  and  a 
failure  to  pay  would  stop  the  accommodation  of  the  payer  at 
the  bank;  but  in  the  western  banks,  the  effect  of  permitting 
collection  paper  to  lie  over  was  not  of  much  consequence  to 
the  credit  of  the  payer.  The  defendant's  counsel  having 
/^ked  the  witness,  whether  a  note  presented  at  a  bank  for 
payment  on  the  last  day  of  grace,  by  a  notary  public,  would 
be  considered  as  having  been  sent  to  the  bank  for  collection, 
within  the  meaning  oi  the  contract  between  plaintiffs  and 
defendant,  the  question  was  objected  to  by  the  plaintiffs' 
counsel,  and  the  court  not  only  refused  to  allow  the  question 
to  be  answered,  but  rejectea  all  testimony  given  by  the 
witness,  or  which  might  be  given,  in  relation  to  the  practice 
of  banks  on  notes  deposited  for  collection,  unless  the  witness 
could  testify  as  to  the  practice  or  usage  of  the  Commercial 
Bank  of  Columbus,  mentioned  in  the  note  of  Calhoun;  to 
which  opinion  of  the  court  the  defendant,  by  his  counsel, 
excepts. 

Instructions  asked  by  defendant. 

^^  The  defendant,  by  his  counsel,  moved  the  court  to  instruct 
the  jury,  that  the  plaintiffs  were  bound  to  send  the  note  of 
Ewing  F.  Calhoun,  endorsed  by  Judah  Barrett  and  Sterling 
Tarpley,  to  the  Conmiercial  Bank  of  Columbus,  Mississippi, 
for  collection ;  and  that,  unless  it  is  proved  to  the  satisfaction 
of  the  jury  that  this  was  done  by  the  plaintiffs,  they  must  find 
for  the  defendant;  which  instruction  was  riven  to  the  jury 
by  the  court,  with  this  explanation:  That  if  the  jury 
believes  the  note  was  presented  at  the  bank,  and  had  [?]  there, 
by  the  agent  of  the  plaintiffs,  at  the  banking  hours  on  the 
day  it  fell  due,  so  as  to  be  a  valid  demand  on  the  maker,  then 
it  was  duly  at  the  bank,  as  required  by  the  contract  sued  on. 
To  which  explanatory  instruction  the  defendant,  by  his  coun- 
sel, excepts. 

*  "The  defendant,  by  his  counsel,  further  moved  the  r«goo 
court  to  instruct  the  jury,   that  the   plaintiffs  were  ^ 
bound  to  use  diligence  by  suit  against  Calhoun,  the  maker 
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of  the  note,  and  Barrett  and  Tarpley,  the  endorsers  thereof, 
in  order  to  collect  the  money;  and  that  if  the  plaintiffs  neg- 
lected to  prosecute  their  action  with  diligence  against  either 
of  said  parties,  the  defendant  is  not  responsible  on  his 
endorsement  of  the  note  in  question ;  which  instruction  was 
given  by  the  court. 

^^  The  defendant,  by  his  counsel,  then  moved  the  court  to 
instruct  the  jury,  that  the  record  from  the  Circuit  Court  of 
Lowndes  county,  given  in  evidence,  does  not  show  due  dili- 

?ence  by  suit  against  Calhoun,  the  maker,  and  Barrett  and 
'arpley,  the  endorsers,  of  the  note  in  question ;  which  instruc- 
tion the  court  refused  to  give,  and  in  lieu  thereof  instructed 
the  jury,  that,  so  far  as  the  record  goes,  it  does  show  due  dili- 
gence on  part  of  the  plaintiffs ;  and  if  the  jury  believe  from 
the  evidence,  eiven  in  addition  to  the  record,  that  the  two 
endorsers  had  left  the  state  of  Mississippi,  and  were  insolvent, 
and  had  left  no  property  in  that  state,  at  the  time  the  judg- 
ment was  rendered,  that  the  plaintiffs  were  not  bound  to 
cause  executions  to  be  sent  to  the  counties  where  the  endors- 
ers respectively  resided  at  the  time  they  were  sued.  To 
which  opinions  of  the  court,  in  refusing  the  instruction  asked 
by  the  defendant  as  last  above-mentioned,  and  in  giving  the 
instruction  in  lieu  thereof  which  was  given  by  the  court,  the 
defendant,  by  his  counsel,  excepts. 

^^The  defendant,  by  his  counsel,  then  moved  the  court  to 
instruct  the  jury,  that  the  plaintiffs,  under  the  law  of  Missis- 
sippi, were  entitled  to  a  judjnnent  against  Tarpley  for  the  full 
amount  of  the  note,  notwithstanding  any  payment  or  set-off 
between  Calhoun,  the  maker  of  the  note,  and  Tarpley,  the 
endorser ;  and  that,  if  the  plainti&  have  neglected  to  assert 
their  right  to  such  judraient,  and  have  suffered  a  judgment  by 
their  neglect  to  pass  lor  a  smaller  amount,  the  defendant  is 
discharged  by  such  neglect  for  all  accountability  for  the  sum 
thus  lost ;  which  instructions  the  court  refused  to  give,  be- 
cause the  record  from  Mississippi  furnished  all  the  evidence 
on  the  subject  to  which  this  instruction  refers,  and  no  negli- 
gence appears  from  said  record  in  prosecuting  the  suit  against 
Tarpley ;  to  which  opinion  of  the  court  the  defendant,  by  his 
counsel,  excepts.  And  the  defendant,  by  his  counsel,  prays 
the  court  to  sign  and  seal  this  his  bill  of  exceptions,  and  that 
the  same  may  oe  made  part  of  the  record,  which  is  done. 

••  J.  Catron, 
"R.  W.Wells,  ''•  -'"" 

John  J.  Hardin^  for  plaintiff  in  error. 
Z,  CoUin$  Lee^  for  defendants  in  error, 
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Bmrdin'M  argument  was  as  follows : 

The  points  now  arising  for  the  consideration  of  the  court, 

are: 

1.  Were  the  instructions  asked  improperly  refused;  and 
those  delivered  in  lieu  thereof  improperly  given  ? 

*  2.  Were  the  depositions,  or  any  one  of  them,  im-  r«ro-t 
properly  permitted  to  be  read  in  evidence?  *- 

8.  Does  the  record  from  Mississippi  show  the  use  of  reason- 
able and  due  diligence? 

The  contract  was  not  complied  with,  by  defendants  in  error, 
in  this: 

They  were  to  ^^send  the  said  note  to  the  Commercial  Bank 
of  Columbus,  Mississippi,  for  collection."  This  they  did  not 
do,  and  there  is  no  evidence  that  the  bank  ever  had  it  for  col- 
lection. It  is  true  this  note  was  protested  for  non-payment 
on  the  last  day  of  grace ;  but  there  is  a  wide  difference  be- 
tween sending  a  note  to  a  bank  for  collection,  and  merely 
presenting  it  for  payment  on  the  last  day  of  grace.  Banks, 
universally,  are  collecting  agents ;  they  always  give  notice  of 
the  time  of  payment,  ana  of  the  amounts  due,  to  the  debtors 
whose  notes  are  left  with  them  for  collection.  It  is  an  iQJury 
to  a  man's  credit,  and  not  unfrequently  destroys  his  business 
character,  not  to  provide  the  means  of  paying  a  note  left  with 
a  bank  for  collection,  and  of  which  he  has  been  notified. 
These  reasons  must  have  operated  with  plaintiff  in  error  in 
inducing  him  to  require  the  note  to  be  sent  to  the  bank  for 
collection.  Calhoun,  as  appears  from  the  record,  lived  in  the 
town  where  the  Columbus  Bank  was  situated ;  and  if  he  had 
been  notified  that  the  note  was  left  in  the  bank  for  collection, 
he  might  have  had  an  opportunity  of  providing  for  its  liquida- 
tion. Nor  will  it  do  to  say  that  the  presentation  of  the  note 
for  payment  was  the  same  thing  in  substance  as  sending  it  to 
the  bank  for  collection.  The  plaintiff  in  error  did  not  think 
so,  and  at  any  rate  he  has  required  the  stipulation  that  the 
note  should  be  sent  to  the  bank  for  collection  by  defendants 
in  error;  and  the  defendants  in  error  have  no  right  to  say 
that,  although  they  did  not  comply,  they  did  what  amounts  to 
nearly  the  same  thin^.  The  sending  the  note  to  the  bank  for 
collection  was  a  condition  precedent  to  the  liability  of  plain- 
tiff in  error,  and  should  be  shown  to  have  been  strictly  com- 
plied with  by  defendants  in  error. 

Suppose,  for  instance,  as  is  the  fact,  though  it  does  not 
appear  on  the  record,  that  the  note  was  sent  to  the  Columbus 
Bank  of  Georgia,  and  did  not  reach  the  agent  of  defendants 
in  error  in  Alississippi  until  the  last  day  of  grace,  when  it 
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was  forthwith  protested.    This  was  not  a  eomplianoe  with  the 
letter  or  spirit  of  the  contract. 

In  this  view  of  the  case,  it  was  proper  to  prove  what  was 
the  usage  of  banks  with  regard  to  paper  left  with  them  for 
collection,  and  the  testimony  of  W.  C.  Anderson,  page  519, 
was  therefore  pertinent.  This  testimony  was  exclnded  by  the 
court,  and  was  therefore  error. 

The  first  instruction  asked  by  the  plaintiff  in  error  in  the 
court  below  was,  therefore,  proper,  and  was  erroneously 
refused. 

The  depositions  were  improperly  permitted  to  be  read. 

1st  Objection.  They  were  taken  before  a  "judge  of  the 
«^ooi  ninth  *  judicial  district  of  Mississippi.*'  The  law  of 
-I  1789  ms^es  no  mention  of  such  an  officer  as  authorized 
to  take  depositions.  If  it  is  said  that  such  judges  were  judges 
of  a  "Court  of  Common  Pleas,"  within  the  meaning  of  that 
law,  it  is  answered,  that  if  so,  that  fact  should  anpear  affirma- 
tirely  in  the  certificate  of  authentication.  No  evidence 
aliunde  being  introduced,  the  deposition  itself  should  contain 
the  complete  evidence  that  it  was  taken  by  a  legally  author- 
ized officer.    1  Pet.,  855. 

2d  Objection.  The  depositions  were  taken  de  bene  esie^  and 
the  certificate  does  not  comply  either  with  the  letter  or  spirit 
of  the  law.  The  80th  section  of  the  Judiciary  Act  of  1789 
provides  for  taking  such  depositions  when  the  witness  resides 
more  than  a  hundred  miles  nrom  the  place  of  trial,  upon  giving 
due  notice  of  the  time  and  place  of  taking  the  deposition  "  to 
the  adverse  party,  or  his  attorney,  as  either  may  be  nearest,  if 
either  is  within  a  hundred  miles  of  the  place  of  caption." 

This  law,  being  in  derogation  of  the  common  law,  must  be 
strictly  complied  with.    1  Pet.,  855 ;  8  Cranch,  297. 

The  certificate  of  the  judge  attached  to  each  one  of  the 
depositions,  states  that  no  notification  was  given  to  plaintiff 
in  error  of  the  taking  of  the  said  depositions,  "  because  neither 
the  said  John  B.  Camden,  nor  his  counsel,  live  within  one 
hundred  miles,"  &c. 

It  was  decided  by  the  Supreme  Court,  8  Cranch,  297,  that 
in  taking  a  deposition  under  a  dedimv^  potestatem^  the  term 
"  attorney,"  used  in  the  Virginia  statute,  meant  an  attorney  in 
fact,  and  not  an  attorney  at  law.  The  words  of  the  Virginia 
statute — see  Tate  Dig.,  210,  §§  18  and  15 — are,  on  "giving 
notice  to  the  adverse  party,  his  attorney,  or  agent." 

The  inference  from  analogy,  and  from  the  decision  in  8 
Cranch,  297,  is  irresistible,  that  the  term  "attorney,"  used  in 
the  80th  section  of  the  law  of  1789,  means  an  attorney  in  fact| 
and  not  an  attorney  at  law. 
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It  therefore  would  be  no  compliance  with  the  law  to  certify 
that  ^*  neither  the  adverse  party,  nor  his  attorney  at  law,  Uyb 
within  one  hundred  miles/*  &c.  It  seems  to  have  been  the 
idea  of  the  judge  who  made  the  authentication,  that  the  law 
of  1789  meant  an  attorney  at  law.  But  even  if  the  law  was 
construed  to  mean  an  attorney  at  law,  the  word  ^*  counsel," 
used  in  the  certificate,  does  not  meet  its  requisition.  A  coun- 
sel and  an  attorney  are  two  distinct  lesal  officers.  Their 
duties  may  be,  but  are  not  necessarily,  dis^arged  by  the  same 
person.  It  is  the  province  of  an  attorney  to  prepare  a  case, 
by  making  up  the  pleadings,  taking  depositions,  &c. ;  whilst 
the  counsel  in  the  cause  manages  it  in  court  after  the  case 
is  prepared  by  the  attorney  to  his  hand.  The  nlaintiff  in  error 
might  not  have  had  a  counsel  within  a  hundred  miles,  and  yet 
have  had  an  attorney  at  law.  But  as  a  counsel  is  neither  an 
attorney  at  law  or  an  attorney  in  fact,  non  constat^  but  r«coQ 
that  the  plaintiff  in  error  had  an  *attomey  living  ^ 
within  one  hundred  miles,  and  the  defendants  in  error  failed 
to  give  him  notice,  and  therefore  have  had  the  authentication 
so  made  as  to  prevent  this  fact  from  appearing.  The  law 
being  in  derogation  of  a  man's  common  law  rights,  and  the 
depositions  being  taken  ex  parte^  the  authentication  should 
exclude  every  conclusion  which  could  in  reason  be  made 
against  the  legality  and  formality  of  taking  the  deposition. 
1  Pet.,  855.  They  should,  therefore,  have  been  excluded 
from  the  jury. 

ftd  Objection.  The  deposition  of  Thos.  B.  Winston  should 
have  been  excluded,  because  he  was  not  sworn  to  testify  **the 
whole  truth."  He  was  sworn  **  to  testify  the  truth,  and  noth- 
ing else  but  the  truth."  Now,  the  80th.  section  of  the  act  of 
1789,  authorizing  the  takine  of  these  depositions,  expressly 
provides  that  ^^  uie  witness  is  to  be  caremlly  examined,  and 
cautioned,  and  sworn,  or  affirmed,  to  testify  die  whole  truth." 
This  was  not  done,  and  the  deposition,  therefore,  should  have 
been  excluded.  This  is  analogous  to  the  case  where  a  witness 
does  not  answer  the  general  interrogatory,  "  Do  you  know  any 
thing  further?"  Such  a  neglect  is  sufficient  to  vitiate  the 
deposition.     8  Wash.,  109. 

4th  Objection.  The  deposition  of  S.  F.  Butterworth  should 
have  been  excluded  for  imperfection  or  diminution.  It  begins 
by  stating,  **That  the  annexed  note  was  sued,"  &c. ;  and  no 
note  is  annexed,  or  set  out  in  the  deposition.  Nor  could  any 
one  tell  who  were  the  parties  to  the  note  from  any  thing 
which  is  contained  in  the  deposition,  for  their  names  are  not 
even  mentioned.  The  court  cannot  tell  whether  it  was  the 
note  h^re  sued  on  that  the  witness  had  before  him,  and 
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intended  to  hare  annexed  to  his  deposition,  or  whether  it 
was  not  an  entirely  different  inetmment. 

This  defect  cannot  be  supplied  by  reference  to  the  deposi- 
tion of  Winston,  for  that  is  a  distinct  deposition,  and  was 
taken  at  a  different  time — one  beins^  taken  on  16th  January, 
and  the  other  on  17th  February,  1842,  Each  deposition  must 
be  perfect  in  itself. 

If  the  depositions  are  excluded,  there  is  no  eridence  what- 
ever of  any  diligence.  If  the  deposition  of  T.  B.  Winston^ 
the  acting  notary  public,  is  excluded,  there  is  no  testimony 
to  show  tnat  the  note  was  even  presented  for  non-payment  at 
the  Columbus  Bank.  This  being  required  by  the  contract, 
the  other  testimony  would  not  be  sufficient  to  support  the 
judgment.  But  the  fact  of  permitting  one  improperly  taken 
deposition  to  be  read  to  the  jury  is  sufficient  to  reverse  the 
judgment. 

The  court  erred  in  refusing  the  third  instruction  asked  by 
plaintiff  in  error,  which  was  substantially,  that  the  record 
from  Lowndes  county  does  not  show  due  diligence  by  suit, 
and  also  in  the  instruction  given  in  lieu  thereof  by  the  court. 
First.  The  suit  in  Lowndes  county,  Mississippi,  was  instituted 
by  defendants  in  error,  against  maker,  and  two  first  endorsers 
01  the  note  here  sued  on,  under  a  provision  in  the  statutes 
*^241  ^^  Mississippi.  Howard  and  Hutchinson's  Statutes 
J  *of  Mississippi,  597,  sect.  38,  authorizing  this  mode  of 
instituting  suit.  A  subsequent  section  of  same  law  provides, 
(sect.  85,  How.  &  H.,  596,)  **  The  court  shall  receive  the  plea 
of  non-assumpsit  and  no  other,  as  a  defence  to  the  merits  in  all 
suits  brought  in  pursuance  of  this  act,  and  all  matters  of  differ- 
ence may  be  given  in. evidence  under  the  said  plea.  Audit 
shall  be  lawful  for  the  jury  to  render  a  verdict  against  part 
of  the  defendants,  and  in  favor  of  the  others,  if  the  evidence 
before  them  require  such  a  verdict,  and  the  court  shall  render 
up  the  proper  judgments  in  such  verdicts  against  the  defend- 
ants, which  judgments  and  verdicts  shall  not  be  reversed, 
annulled,  or  set  aside  for  want  of  form." 

Sect.  41,  same  act  and  page,  provides,  that  defendants  shall 
not  sever  in  their  pleas  to  the  merits  of  the  action. 

Another  act  of  Mississippi,  How.  &  H.,  874,  §  12,  provides, 
that  "  the  defendant  shall  be  allowed  the  benent  of  any  pay- 
ment, discount,  or  set-off,  made,  had,  or  possessed  against  the 
same,  (any  assigned  note  or  bill  of  exchange,)  previous  to  the 
notice  of  the  assignment." 

These  provisions  are  innovations  on  the  common  law,  and 
were  evidently  intended  to  create  a  new  practice  in  pleadings, 
trials,  and  rendering  up  judgments.  If  it  is  not  so,  then  tb# 
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•et-off  of  ihie  maker  of  the  note,  Calhoun,  against  the  second 
endorser,  Taipley,  was  all  wrong,  and  there  was  a  total  want 
of  diligence  in  defendant  in  error,  in  not  taking  the  case  to 
the  appellate  court  and  haying  it  there  decided,  and  in  permit- 
ting the  case  to  be  continued  for  three  years,  for  an  improper 
defence  in  the  Circuit  Court. 

Admitting,  then,  that  it  was  proper  for  Calhoun  to  claim  his 
set-off  against  Taipley,  it  is  clear  that  judgment  should  have 
been  rendered  aeainst  Calhoun  for  the  amount  of  note  and 
interest,  after  deducting  the  amount  of  the  set-off.  But  it  is 
equally  clear,  that  as  Tarpley  endorsed  the  note  without 
crediting  thereon  the  amount  of  the  set-ofi^  and  without  giv- 
ing notice  that  there  existed  any  such  set-off,  that  judgment 
should  have  been  rendered  against  him  for  the  full  amount  of 
the  note  and  interest.  The  85th  section  provides  expressly 
for  such  cases.  And  without  such  a  provision,  and  a  strict 
compliance  with  the  law  under  it,  most  flacrrant  injustice 
would  be  done  in  numerous  cases,  and  especially  in  the  pres- 
ent instance.  Tarpley  endorses  the  note  to  plaintiff  in  error, 
without  notice  of  any  setoff.  Plaintiff  in  error  endorses  it  to 
defendant  in  error,  on  the  faith  of  Tarpley's  solvency.  De- 
fendant in  error  sues  Calhoun  and  Tarpley,  and  takes  a  judg- 
ment against  both,  for  the  amount  due  from  Calhoun  to 
Tarpley,  and  wholly  neglects  to  take  a  jud^ent  for  the 
amount  really  and  justly  due  by  Tarpley,  as  the  law  author- 
ized. If  plaintiff  in  error  now  pays  up  the  note  and  interest, 
and  goes  back  on  Tarpley,  this  judgment  against  Calhoun  and 
Tarpley,  for  less  than  what  Tarpley  was  legally  liable  for,  will 
be  a  bar  to  a  recovery  for  a  greater  sum.  The  defend-  r»/;oA 
ant  in  error  *having  thus  failed  to  obtain  a  judgment  as  ^ 
he  should  have  done  for  the  whole  amount  due,  and  thus  hav- 
ing prejudiced  plaintiff  in  error,  there  was  not  due  diligence 
used. 

The  86th  section  of  the  statute  of  Mississippi,  How.  &  H., 
596,  provides,  that  ^*  new  trials  shall  alone  be  granted  to  such 
defendants  as  the  verdicts  may  have  been  wrongfully  rendered 
against,  and  judgments  shall  be  rendered  against  all  the  other 
defendants  in  pursuance  of  the  verdict."  ft  appears  a  verdict 
was  rendered  on  the  17th  October,  1888,  against  all  three  of 
the  defendants,  Calhoun,  Barrett,  and  Tarpley,  for  $4102.77, 
and  judgment  rendered  thereon.  On  same  page,  it  appears, 
that  at  same  time  ^^  the  defendant,  E.  F.  Calhoun,  moves  the 
court  to  grant  a  new  trial,  &c."  On  page  28,  the  case  is  dock- 
eted ^^  Doremus^  Suydam  and  Nixon  v.  Ewing  F.  Calhoun  ;  '* 
and  it  states,  ^^  thereupon  came  on  the  motion  of  the  defend- 
ant for  a  new  trial,  &c.,"  which  motion  was  sustained.    This 
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motion  was  made  by  one  defendant,  the  reasons  assigned  are 
personal  to  himself,  and  the  new  trial  is  granted  him  on  his 
motion.  According  to  the  86th  section  above,  judgment 
should  have  been  rendered  against  Barrett  and  Tarpley,  the 
endorsers,  who  did  not  join  in  the  motion  for  a  new  trial,  and 
who  had  no  possible  defence  against  the  note.  Tet  defendant 
in  error  neglected  to  take  any  such  judgment.  And  the  case 
goes  on  as  though  they  were  entitled  to,  and  had  granted  to 
them,  a  new  triiu,  and  no  final  judgment  is  rendered  until  27th 
December,  1889,  more  than  a  year  after,  when  these  defend- 
ants had  moved  out  of  the  state,  as  appears  by  the  record. 
This  is  a  clear  case  of  a  neglect  of  due  diligence.  See  also  a 
similar  motion  by  Calhoun. 

A  similar  neglect  appears  in  another  part  of  the  record. 
Another  statute  of  Mississippi,  How.  &  H.,  616,  provides : 

^*'  Sect.  11.  Every  new  trial  at  law  shall  be  on  such  terms 
and  conditions  as  the  court  shall  direct ;  and  no  more  than 
two  new  trials  shall  be  granted  to  either  party  in  the  same 
cause.'*    Now  the  record  shows  that  three  new  trials  were 
granted  in  this  case.    The  first  verdict  and  new  trial  was 
granted  2l8t  October,  1887.    The  second  on  the  17th  Octo- 
ber, 1888.    The  third  on  19th  April,  1889,  and  the  fourth  and 
last  trial  was  had  on  27th  December,  1889.    All  these  new 
trials  were  granted  on  motion  of  defendant  Calhoun;  and 
after  two  were  granted,  it  was  error  in  the  court  in  Mississippi, 
and  it  was  gross  neglect  in  defendants  in  error  that  they  (ud 
not  have  it  reversed.    The  Supreme  Court  of  the  state  of 
Mississippi,  1  Sm.  &  M.  (Miss.),  421,  have  expressly  decided 
that  the  court  cannot  grant  more  than  two  new  trials.    By  the 
neglect  of  defendants  in  error,  a  gross  injury  is  done  plaintiff 
in  error  in  this:     On  the  third  trial,   the  verdict  was  for 
$4286.26,  and   on  the   last  trial   it  was  only  for  18498.46; 
thus  decreasing   the   amount  which  plaintiff  in  error  could 
thereafter  recover  against  the  maker  and  two  first  endorsers. 
•^261       *Again :    There  was  not  due  diligence  shown  in  the 
-I  record  in  this.    There  was  never  any  service  of  process 
on  defendants,  Barrett  and  Tarpley,  the  first  and  second  en- 
dorsers.   There  never  was  a  writ  issued  to  the  county  where 
Tarpley  resided.    They  never  appeared  in  court  and  entere  1 
their  appearance ;  nor  do  any  attorneys  enter  their  appearance 
for  them.    It  is  true  the  pleas,  which  are  most  carelessly 
drawn,  use  the  words   ^Hhe  said  defendants  say,*'  &c.;  but 
nowhere  does  it  appear  that  they  authorized  an  appearance ; 
and  the  whole  defence  is  conducted  by  the  attorneys  for  Cal- 
houn.   It  is  manifestly  improper  that  this  loose  mode  of 
pleading  in  the  name  of  defendants,  by  Calhoun's  attorney, 
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Bhonld  be  construed  into  an  appearance  and  defence  for  the 
endorsers ;  for  the  whole  of  Calhoun's  defence  consisted  of  a 
set-off  against  Tarpley ;  and  their  interests  in  this  suit  were 
directly  conflicting.  The  whole  proceedings,  therefore,  against 
Barrett  and  Tarpley,  were  informal ;  and  there  was  want  of 
diligence  in  not  brin^n^  them  before  the  court  by  legal  pro- 
cess,  so  that  they  might  have  had  an  opportunity  of  contesting 
Calhoun's  setoff. 

Besides  this,  there  never  was  an  execution,  or  ^^  branch 
writ,"  issued  to  the  counties,  where,  it  appears  from  Wins- 
ton's deposition,  that  Barrett  and  Tarpley  resided;  and  in 
this  there  was  a  want  of  due  diligence  to  use  all  the  means  of 
the  law  to  collect  the  judgment. 

There  has  also  been  an  entire  failure  of  the  defendants  in 
error  to  obtain  payment  from  Barrett  and  Tarpley.  One  of 
them  moved  to  South  Carolina,  and  the  other  to  Texas.  One 
of  them  is  certainly  within  the  jurisdiction  of  our  courts.  As 
to  the  jurisdiction  of  our  courts  over  the  other,  adhuc  mi 
judice  lis  eit, 

Lee  argued  thus : 

The  defendants  in  en*or,  by  their  counsel,  respectfully  sub- 
mit with  the  record,  that  there  is  no  error  in  the  rulings  and 
decision  of  the  Circuit  Court  of  the  United  States,  for  Mis- 
souri, in  the  questions  of  law  raised  and  adjudged  in  this  case, 
and  that  all  the  material  and  important  facts  in  the  cause  were 
fully  considered  by  the  jury,  which  were  necessary  for  them 
to  render,  as  they  have  done,  a  proper  and  just  verdict  in  the 
premises,  and  that  the  judgment  ought  therefore  to  be 
afBrmed. 

But  it  is  objected,  and  now  argued  by  the  plaintiff  in  error, 
that  the  contract  was  not  complied  with,  because  ^^  the  note 
was  not  sent  to  the  Bank  of  Columbus,  Mississippi,  for  col- 
lection." The  answer  to  this  objection  is  obvious  and  con- 
clusive, and  to  be  found  in  the  facts  as  sworn  to  by  Thos.  B. 
Winston,  by  which  the  court  will  perceive  that  the  usual  and 
proper  demand  of  payment  of  said  note  was  made  on  the  10th 
June,  1887,  at  the  Bank  of  Columbus,  Mississippi,  and  due 
notices  of  protest  sent  to  the  endorsers ;  in  a  word,  that  all 
which  the  law  merchant,  or  bank's  usage  required,  as  to  the 
presentation  and  protest  of  the  note,  was  strictly  com-  r«cQ7 
plied  *  with  ;  and  it  is  apprehended  that  the  term  *^  for  ■- 
collection,"  used  in  the  contract  between  the  parties,  cannot 
be  made  to  express  more  than  a  legal  and  proper  demand  at 
the  maturity  of  the  said  note ;  and  that  this  was  a  compliance 
buth  with  the  contract  and  stipulation  in  the  note  itself;  for 
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collection  at  the  bank  means  payment  thereon.  The  court  was 
therefore  right  in  limiting  the  action  of  the  holders  of  the  note 
to  demand  payment  at  the  bank  specified  on  the  note,  and 
during  bank  hours,  &c.  There  is,  besides,  nothing  in  this 
record  to  show  that  any  proper  step  was  omitted,  or  that 
the  plaintiff  in  error  ever  understood  the  contract  in  the  sense 
now  contended  for  by  him. 

2.  As  to  one  of  the  objections,  that  due  process  was  not 
served,  or  suit  properly  instituted  against  Barrett  and  Tarp- 
ley,  there  can  be  no  ground  to  question  the  regularity  of  the 
proceedings ;  and  the  court  will  find  all  necessary  legal  steps 
to  have  been  promptly  taken  in  strict  accordance  with  tne 
laws  of  Mississippi,  to  which  the  plaintiff  in  error  has  re- 
ferred; and  it  is  presumed  that  the  attorney,  entered  upon 
the  record  as  acting  for  Messrs.  Barrett  and  Tarpley,  acted  in 
good  faith,  and  by  their  appointment,  and  beyond  this  the 
court  cannot  now  look. 

The  court,  too,  rightly  rejected  the  testimony  of  W.  C.  An- 
derson, because  the  usage  of  banks,  east  or  west,  and  the 
opinion  of  the  witness,  could  not  be  evidence,  when  the  con- 
tract and  note  in  question  stipulated  distinctly  for  the  colleo- 
tion  or  presentation  of  the  said  note  at  the  iBank  of  Colum- 
bus, at  Mississippi,  whose  usage  alone  was  important  to  be 
known,  and  which  it  was  presumed  had  been  known,  and  gov- 
erned the  parties  at  the  time  the  contract  was  made.  Another 
objection  is  taken  to  the  depositions  in  this  case,  and  which  it 
is  contended  were  inadmissible  on  several  grounds. 

But  the  defendants  in  error  now  confidently  submit  that 
upon  examination  of  the  Judiciary  Act  of  1789,  sect.  80th,  2 
Laws  U.  S.,  68,  it  will  be  found  that  the  depositions  objected 
to  were  legally  taken  in  due  form,  and  in  compliance  with  the 
law  referred  to,  however  strictly  it  may  be  oonstrued. 

The  deposition  of  Winston  is  certified  to  by  the  ".presiding 

i'udge,"  and  that  of  Calhoun  also  by  the  judge  of  the  court 
>efore  whom  the  suit  was  pending ;  and  anotl^r  deposition  is 
certified  and  taken  by  the  presiding  judge  of  the  ninth  judi- 
cial district  of  Mississippi.  This  being,  in  the  language  of  the 
law,  taken  before  "  a  judge,  or  justice,"  &c.,  &c. 

The  terms  or  titles,  attorney  and  counsel,  between  which 
some  nice  distinctions  are  drawn  in  the  argument,  are,  by  com- 
mon consent  and  usage,  now  regarded  as  convertible  terms ; 
and,  indeed,  the  Judiciary  Act,  to  which  reference  is  made, 
does  itself  so  speak  of  them.    See  sect.  SOth. 

The  law  meant  the  attorney  or  counsel,  not  in  fact,  as  is 
*^2R1  ^^^^^^^^^9  ^^^  ^^®  party's  legal  attorney  or  counsel, 
^  and  generally  none  but  *such  can  be  of  record,  or  act 
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in  court;  besides,  the  eertificatee  to  these  depontions  bbmbb 
the  attorney  in  one  or  more  instances. 

So  also  as  to  the  objection  that  one  of  the  witnesses  (Win- 
ston) was  not  sworn  to  tell  the  ^  whole  truth."  This  may  be 
a  clerical  or  typographical  omission,  as  the  word  ^ whole" 
truth  is  used  in  all  the  other  depositions ;  and  even  were  it 
omitted  by  the  judge,  it  is  submitted  whether,  under  the  true 
intent  and  meaning  of  the  Judiduy  Act,  sect.  SO,  thia  would 
be  fatal  to  the  deposition. 

Another  objection  as  to  these  depositions  is  made  with  ref- 
erence to  an  omission,  as  it  is  alleged,  of  the  note  refened  to 
in  the  deposition,  as  the  ^  annexed  note ; "  but  be  this  as  it 
may,  the  court  will  find  that  the  whole  deposition  taken  to- 
ffether  is  full  and  distinct  as  to  the  particular  note,  and  noth- 
ing more  was  requiied. 

Finally^  as  to  the  question  of  due  diligence :  it  cannot  be 
denied  that  it  is  for  the  court,  on  the  fiict»  supposed,  to  deter- 
mine the  point  of  due  diligence.  The  question  only  is,  whether 
the  facts  contemplated  by  the  oourt^  direction  piove  ^^due 
and  reasonable  diligence  "  under  the  agreement  of  Camden  ds 
Co.  with  the  defendants  in  error.  Due  and  reasonable  dili- 
gence means  ** reasonable  diligence."  But  ^*due"  and  ^rea- 
sonable "  may,  in  truth,  be  regarded  as  convertible  terms  in 
this  association. 

Was  such  diligence  used?  The  suit  is  shown  to  have  been 
rigidly  and  promptly  prosecuted,  without  the  remissness  of  a 
day,  and  with  every  delay  accounted  for  under  authority 
superior  to  the  party's  prevention  or  discretion.  And  finally, 
a  fieri  fcunas  issues  instantly,  and  a  return  appears  of  ntUla 
hona^  and  it  is  shown  that  the  laws  of  Mississippi  allow  no  ca. 
sa.  It  is  further  proved,  that  at  the  time  of  judgment  the 
defendants  were  insolvent,  and  notoriously  so«  (or  at  least 
known  to  ^^ public"  rumor  to  be  so).  It  is  in  this  case  found 
that  one  of  the  defendants  had  gone  to  Texas  when  the  judg- 
ment was  obtained ;  but  it  is  not  shown  that  that  change  of 
residence  was  known  to  these  claimants,  or  to  their  counseL 
And  if  it  was,  need  there  have  been  a  pursuit  of  him  into 
Texas,  and  a  roving  capias  to  explore  £6r  him  whithersoever 
report  might  have  sent  him?  Was  this  necessary,  with 
proof,  too,  of  actual  insolvency?  Due  diligence  can  be  re- 
quired only  because  diligence  may  find  and  seize  property  to 
pay  the  claim — and  where  there  is  insolvency  due  diligence 
has  no  object,  or  rather  consists,  at  the  utmost  stretch  of  obli- 
gation, in  having  a  return  on  erecuticm  of  $mUa  bama.  This 
return  is  in  fact  only  a  test,  or  a  form  of  prooi^  of  insolvency. 
Substantiated  otherwise,  the  duty  of  diligence  has  as  truly 
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been  fulfilled  by  simply  recovering  judgment,  and  by  issuing 
execution  upon  it.  Here  insolvency  is  proved,  and  judicial 
ascertainment  was  not  requisite.  And  the  office  of  due  dili- 
gence was  accomplished  by  suit  and  judgment,  and  (though 
unnecessary)  by  the  fruitless  ,/im  facias. 
*S291  T^^^^  the  end  of  all  ^^due  diligence  *'  is  but  to  avail 
J  of  solvency,  •or  to  establish  insolvency,  and  that  proof 
of  insolvency,  otherwise  than  judicially,  supersedes  all  steps 
of  further  diligence,  various  cases  settle  very  clearly.  See 
Saunders  v.  Marshall^  4  Hen.  &  M.  (Va.),  455,  458 ;  TTiomas 
V.  Wood,  4  Cow.  (K  Y.),  172,  188 ;  Boyer  v.  Turner,  admr^ 
3  Harr.  &  J.  (Md.),  285,  287  ;  Reynolds  et  al.  v.  Douglass  et  al^ 
12  Pet.,  508 ;  and  1  Law  Lib.,  100, 169.  The  strictest  exac- 
tion in  such  cases,  however,  never  demanded  more  than  a  nuUa 
bona  to  9k  fieri  facias  and  a  ca.  sa.  to  succeed  it.  The  first  we 
have  in  this  case ;  and  the  latter  could  not  be  had,  it  being 
abrogated  by  force  of  the  law  of  Mississippi  against  imprison- 
ment for  debt.  Thus,  apart  from  the  proved  insolvency,  we 
have  judicially  tested  the  means  of  the  defendant,  and  ex- 
hausted all  diligence. 

Another  suit  is  prescribed  to  us  here,  and  to  be  in  Texas — 
and  that  for  the  vain  chase  of  an  insolvent  man  I  Not  more 
than  one  suit  for  the  exercise  of  diligence,  wherever  imposed, 
is  required.  Any  other  view  might  multiply  suits  through  an 
interminable  series,  and  all  recourse  to  an  original  party, 
dependent  on  eventual  and  long-deferred  tests  of  insolvency, 
would  prove  but  a  shadow  of  a  right,  and  a  mere  mockery. 

The  last  objection  needs  scarcely  a  comment,  that  the  set- 
off of  about  $1,500  should  not  be  allowed.  This  set-off  is 
explained  by  Calhoun's  testimony,  not  only  substantiating  the 
set-off,  but  proving  that  it  was  adversely  adjudged.  If  so,  it 
must,  as  Calhoun's  testimony  proves  it,  be  regarded  as  an 
inevitable  abatement  from  the  note  for  which  the  plaintiff  in 
error  should  suffer,  and  not  the  defendants,  who  contracted 
with  Camden  for  the  note  as  valid,  for  what  it  purported  to 

pay- 

On  the  whole,  the  defendants  in  error  insist  that  the  record 
presents  a  case  in  which,  after  great  delay,  and  long  and  ex- 
pensive litigation,  by  which  they  have  performed  every  legal 
duty  incumbent  on  them  by  the  contract  entered  into  in 
1886,  as  a  security  to  them,  from  the  present  plaintiff  in  error, 
their  original  debtor,  for  value  received. 

That  now,  after  the  lapse  of  more  than  nine  years,  they  are 

met  by  objections  merely  technical,  and  with  merit,  which,  if 

sustained  by  this  honorable  court,  would,  indeed,  make  the 

forms  of  the  law  more  potent  than  its  justioe,  and  tarn  out 
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of  the  courts,  remedilesB,  and  in  some  cases  ruined,  the  honest 
creditor^  who  may  require  their  protection  and  vindication. 

Mr.  Justice  DANIEL  delivered  the  opinion  of  the  court. 

No  question  has  been  raised  on  this  record  in  reference  to 
the  original  character  of  the  instrument  on  which  the  action 
was  founded  as  a  negotiable  and  commercial  paper,  nor  in 
reference  to  the  duties  and  obligations  of  the  parties  arising 
purely  from  their  positions  as  parties  to  such  a  paper.  And 
for  aught  that  the  record  discloses,  every  requirement  of  the 
law  merchant,  with  respect  to  the  note,  or  *with  respect  r«gQA 
to  the  rights  of  the  endorsers  thereof,  appears  to  have  ^ 
been  fulfilled.  Presentment  at  maturity  and  within  due  time 
was  made  at  the  Bank  of  Columbus,  Mississippi,  and  payment 
there  demanded ;  the  failure  to  make  payment  was  followed 
by  regular  protest,  and  by  like  notice  to  all  the  endorsers. 
The  exceptions  specifically  urged  by  the  defendant  in  the 
court  below^  and  pressed  in  his  behalf  before  this  court,  grow 
out  of  an  agreement  signed  by  the  firm  of  the  Camdens  and 
by  the  defendants  in  error  at  the  time  that  the  note  of  Cal- 
houn was  endorsed  by  the  former  to  the  latter,  and  which 
agreement,  it  is  contended,  bound  the  defendants  in  error  to 
undertakings  and  acts  beyond  the  usual  duties  incumbent 
upon  endorsers  and  holders  of  negotiable  paper,  and  without 
the  fulfilment  of  which  no  right  of  recoveiy  against  the  plains 
tiffs  in  error  could  arise.  Before  entering  upon  an  examina- 
tion of  this  agreement  and  of  the  questions  which  it  has  given 
rise  to,  it  is  proper  to  dispose  of  an  objection  by  the  defend- 
ant in  the  court  below,  which  seems  to  have  been  aimed  at 
the  entire  testimony  adduced  by  the  plaintiffs,  but  whether  at 
its  competency,  or  relevancy,  or  at  its  regularity  merely,  that 
objection  nowhere  discloses.  After  each  deposition  offered 
in  evidence  by  the  plaintiffs  to  the  jury,  it  is  stated,  that  to 
the  reading  of  such  deposition  the  defendant,  by  his  counsel^ 
objected,  and  that  his  objection  was  overruled.  A  similar 
statement  is  made  with  regard  to  the  record  of  the  suit  insti- 
tuted in  the  court  of  Hinds  county  against  Calhoun,  the 
maker  of  the  note,  and  offered  in  this  cause  as  proof  of  due 
diligence.  With  regard  to  the  manner  and  the  import  of  this 
objection,  we  would  lemark,  that  they  were  of  a  kind  that 
should  not  have  been  tolerated  in  the  court  below  pending 
the  trial  of  the  issue  before  the  jury.  Upon  the  offer  of  tes- 
timony oral  or  written,  extended  and  complicated  as  it  may 
often  prove,  it  could  not  be  expected,  upon  the  mere  sugges- 
tion of  an  exception  which  did  not  obviously  cover  the  com- 
petency of  the  evidence,  nor  point  to  some  definite  or  specific 
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defect  in  its  chamctert  that  the  court  should  explore  the  entiro 
mass  for  the  ascertainment  of  defects  which  the  objector  him- 
self either  would  not  or  could  not  point  to  their  view.  It 
would  be  more  extraordinary  still  if,  uiKier  the  mask  of  such 
an  objection,  or  mere  hint  at  objection,  a  party  should  be  per- 
mitted in  an  appellate  court  to  spring  upon  his  adversarjr 
defects  which  it  did  not  appear  he  ever  relied  on ;  and  which» 
if  they  had  been  openly  and  specifically  alleged,  might  have 
been  easily  cured.  'Tis  impossible  that  this  court  can  deter- 
mine, or  do  more  than  conjecture,  as  the  objection  is  stated  on 
this  record,  whether  it  applied  to  form  or  substance,  or  how 
far,  in  the  view  of  it  presented  to  the  court  below,  if  any  par- 
ticular view  was  so  presented,  the  court  may  have  been  war- 
ranted in  overruling  it.  We  must  consider  objections  of  this 
character  as  vague  and  nugatory,  and,  if  entitled  to  weight 
anywhere,  certainly  as  wit£out  weight  before  an  appellate 
court. 

*5S11  *Recurring  to  the  agreement  signed  by  the  parties  at 
-^  the  time  of  the  transfer  of  the  note,  and  to  the  instruct 
tions  given  and  refused  at  tiie  trial,  with  respect  both  to  that 
agreement  and  the  proceedings  had  in  fulfillment  thereof,  we 
will  remark,  as  to  the  agreement  itselff  it  is  clear  that  it  bound 
the  endorsees  to  conditions  beyond  those  which  are  implied  in 
the  ordinary  transfer  and  receipt  of  commercial  instruments. 
Their  obligations,  therefore,  to  these  endorsers  could  by  no 
means  be  uilfilled  by  a  compliance  with  such  usual  conditions. 
The  language  of  the  agreement  is  explicit.  The  said  Doremus, 
Suydams  and  Nixon  were  to  send  the  note  passed  to  them  to 
the  Commercial  Bank  of  Columbus,  Mississippi,  for  collection^ 
and  in  the  event  of  its  not  being  paid  at  maturity,  they  were 
to  use  reasonable  and  due  diligence  to  collect  it  of  the  drawer 
and  two  previous  endorsers  before  they  were  to  call  upon  the 
said  Camdens,  &c.,  &c.  The  obligation  of  the  plaintiffs,  as 
endorsees  and  holders,  would  have  been  fulfilled  by  regular 
demand,  protest,  and  notice;  from  these  a  right  of  action 
would  immediately  have  accrued.  But  the  condition  stipu- 
lated in  the  agreement  is,  that  before  they  can  have  any  right 
to  make  demand  upon  their  endorsers,  they  shall  diligently 
endeavor  to  collect  of  the  maker  and  previous  endorsers. 
With  the  view  of  showing  a  failure  in  the  plaintiffs  in  fulfill- 
ing their  contract,  and  of  deducing  therefrom  their  own 
exemption  from  responsibility,  the  defendants  first  offered 
a  witness  to  prove  a  difference  in  the  practice  prevailing 
in  eastern  and  western  banks  with  respect  to  the  manage- 
ment  of  paper  deposited  with  them  for  collection;  and  iii- 
quired  of  the  witness  whether  a  note  prafe»e..ted  at  a  bank  £or 
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payment  on  the  last  diar  of  grace  by  a  notary  public  woald  be 
considered  as  having  been  sent  to  the  bank  for  collection, 
within  the  meaning  oif  the  contract.  This  question,  on  motion 
•of  the  plaintifiTs  counsel,  the  court  refused  to  allow,  and 
rejected  all  testimony  by  the  witness  in  relation  to  the  prac- 
tice of  banks  as  to  notes  deposited  for  collection,  unless  the 
witness  could  testify  as  to  the  practice  or  usage  of  the  Com- 
mercial Bank  of  Columbus.  The  ruling  of  the  court  on  this 
point  we  think  was  proper.  The  note  was  made  payable  at 
the  Commercial  Bank  of  Columbus;  by  the  agreement  be- 
tween the  parties  it  was  moreover  expressly  stipulated,  that 
it  should  be  sent  to  that  bank  for  collection ;  if,  then,  any  cus- 
tom or  practice  other  than  general  commercial  usage  were  to 
control  the  management  of  the  note,  it  was  the  usage  of  the 
Bank  of  Columbus,  certainly  not  the  particular  usage  of  other 
banks  not  mentioned  in  the  contract,  and  perhaps  never  within 
the  contemplation  of  the  parties  to  that  contract.  The  next 
exception  is  taken  upon  an  instruction  asked  of  the  court  to 
the  jury,  that  unless  it  was  proved  to  their  satisfaction,  that 
the  note  was  sent  to  the  Bank  of  Columbus  for  collection  by 
the  plaintifEs,  they  must  find  for  the  defendant.  The  court 
responded  affirmatively  to  the  proposition  that  the  note  should 
have  been  sent  to  the  "bank  of  Columbus  for  collection,  r«coo 
but  declared  ^its  opinion  that  by  presentment  and  de-  '- 
mand  of  payment  of  the  note  at  maturity  by  the  plaintiffs  at 
the  said  bank,  within  banking  hours,  so  as  to  make  a  leffal 
demand  on  the  makers,  the  requirement  of  the  contract  in  this 
particular  would  be  complied  with.  A  nice  distinction  might 
be  made  between  the  language  of  the  agreement  and  that  of 
the  instruction  given  upon  th^  point.  The  distinction,  how- 
ever, we  shoula  deem  to  be  more  apparent  and  verbal  than 
substantial,  and  not  to  be  applicable  either  to  the  intention  of 
the  parties,  or  to  the  real  merits  of  the  case.  The  note  was 
payable  at  the  Commercial  Bank  of  Mississippi.  The  maker 
of  the  note  resided  in  the  county  in  which  the  bank  was 
situated ;  the  endorsers  Barrett  and  Tarpley,  who  were  to  be 
looked  to  for  payment  before  proceeding  against  the  Camdens, 
were  also  residents  of  the  state  of  Mississippi.  Every  party 
upon  the  note  must  be  presumed  to  have  been  cognisant  of  its 
character,  and  to  have  known  when  and  were  it  was  payable ; 
and  was  bound  to  prepare  for  his  respective  responsibility 
arising  from  his  undertaking.  Other  notice  than  that  to  which 
the  law  entitled  him  from  his  peculiar  position  upon  the  note, 
he  had  no  right  to  claim.  It  would  be  going  too  far,  then,  to 
imply  any  other  right,  or  to  admit  it  upon  ground  less  strong 
than  that  of  express  and  unequivocal  contract.    The  language 
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of  the  agreement  we  hold  not  to  amount  to  this,  and  as  being 
satisfied  with  the  interpretation  that  the  note  should  be 
regularly  presented  and  payment  thereof  demanded  at  the 
Commercial  Bank  of  Columbus,  simply  as  one  of  the  means  of 
collection  to  be  adopted  before  recourse  should  be  had  to  the 
last  endorsers. 

But  it  has  been  contended,  that  had  the  note  been  placed 
under  the  management  of  the  bank  itself,  notice  might  have 
been  given  by  the  bank  to  the  maker  and  prior  endorsers, 
before  the  maturity  of  the  note,  and  that,  thereby,  provision 
might  have  been  made  to  meet  it  when  due.  In  reply  to  this 
argument,  it  may  be  said,  that  the  agreement  itself  expresses 
no  such  purpose  or  object,  in  requiring  the  note  to  be  sent  to 
the  bank,  and  we  do  not  think  that  such  an  object  is  neces- 
sarily implied  in  the  requisition.  In  the  next  place,  there  is 
no  proof  that  the  bank  would  have  given  notice  to  the  maker 
and  endorsers,  previously  to  the  maturity  of  the  note ;  nor  is 
there  any  thing  in  the  record  to  show  that  this  would  have 
been  in  accordance  with  its  practice  in  similar  cases.  Under 
the  silence  of  the  contract  itself,  and  in  the  absence  of  proof 
dehors  the  agreement,  we  are  not  at  liberty  to  set  up  a  pre- 
sumption, which  neither  the  language  of  the  agreement  nor 
justice  to  the  parties  imperatively  calls  for. 

The  defendants  also  excepted  to  the  opinion  of  the  court, 
given  upon  a  prayer  to  instruct  the  jury,  that  the  record  of 
the  suit  by  the  plaintiffs,  against  the  maker  and  prior  en- 
doi'sers  of  the  note,  did  not  show  due  diligence  as  to  those 
parties.     This    instruction    the    court  refused,  but  in   lieu 
thereof  instructed  the  jury,  that  the  record  was  proper  evi- 
*5881  ^^^^®  ^  show  due  diligence  on  the  part  of  the  plaintiff, 
-I  *and  that  if  they  believed,  from  the  evidence  submitted 
in   addition  to  the   record,  that   the   endorsers  Barrett  and 
Tarpley  had  left  the  state  of  Mississippi,  were  insolvent,  and 
had  left  no  property  in  the  state  at  the  time  of  the  judgment 
in  the  said  record,  the  plaintiffs  were  not  bound  to  send  exe- 
cutions to  the  counties  in  which  those  endorsers  respectively 
resided  at  the  time  when  suit  was  instituted  against  them. 
This  court  can  conceive  no  just  foundation  for  this  exception 
to  the  ruling  of  the  Circuit  Court.     The  condition  to  which 
the  plaintiff  was  pledged,  was  the  practice  of  due,  that  is, 
proper,  just,  reasonable  diligence ;  not  to  the  performance  of 
acts  which  were  obviously  useless,  and  from  which  expense 
and  injury  might  arise,  but  from  which  advantage  certainly 
oould  not.     The  diligent  and  honest  prosecution  of  a  suit  to^' 
judgment,   with   a  return   of   nulla    honoy  has  always  beeD' 
regarded  as  one  of  the  extreme  tests  of  due  diligence, 
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This  phrase,  and  the  obligation  it  imports,  may  be  satisfied, 
however,  by  other  means.  The  ascertainment,  upon  correct 
and  sufficient  proofs,  of  entire  or  notorious  insolvency,  is 
recognized  by  the  law  as  answering  the  demand  of  due  dili- 
gence, and  as  dispensing,  under  such  circumstances,  with  the 
more  dilatory  evidence  of  a  suit ;  evidence  which,  in  instances 
that  it  may  be  easy  to  imagine,  might  prove  prejudicial 
alike  to  him  who  should  exact,  and  to  him  who  would  sup- 

fly  it.  Dvlany  v.  Sodghin^  5  Cranch,  888;.  Violet  v.  Patten^ 
d.,  142 ;  Teaton  v.  Barik  of  Alexandria^  Id.,  49.  We  hold, 
therefore,  that,  both  as  to  the  instruction  refused  and  as  to 
that  which  was  given  upon  this  prayer,  the  decision  of  the 
Circuit  Court  was  correct. 

We  come  now  to  the  last  exception  taken  to  the  opin- 
ion of  the  Circuit  Court  upon  the  points  presented  to  it. 
The  defendant  in  that  court  insisted,  that,  by  the  law  of  Mis- 
sissippi, the  plainti£G9  were  entitled  to  a  recovery  of  the  full 
amount  of  the  note,  against  the  maker  and  endorsers,  subject 
to  no  set-off  between  the  maker  and  endorsers;  and  that, 
if  the  plaintiffs  had,  by  their  neglect,  permitted  a  judgment 
for  a  smaller  amount,  the  defendant  was  discharged  from  all 
accountability  for  the  sum  thus  lost.  The  court  refused  so  to 
lay  down  the  law,  because  the  record  from  the  court  in  Mis- 
sissippi furnished  the  only  evidence  to  which  the  instruction 
prayed  for  referred,  and  no  negligence  appeared,  from  the 
record,  in  the  prosecution  of  the  suit  against  the  defendants 
thereto.  This  refusal  of  the  court  was  clearly  right,  and  the 
reason  assigned  for  it  is  quite  satisfactory.  The  question  to 
which  the  instruction  asked  was  designed  to  apply,  was  that  of 
due  diligence.  The  timely  and  lona  fide  prosecution  of  a 
suit  is,  perhaps,  the  highest  evidence  of  due  diligence.  If,  in 
the  conduct  of  that  suit,  the  party  should  be  impeded  or 
wronged,  by  an  erroneous  decision  of  the  tribunal  having 
cognisance  of  his  case,  that  wrong  could,  on  no  just  principle, 
be  imputed  to  him  as  a  fault.  It  certainly  does  not  r«co4 
tend  to  show  him  to  have  been  the  less  diligent  *in  the  '- 
pursuit  of  his  claim ;  and  least  of  all  should  he  be  prejudiced 
thereby,  when  the  error  insisted  on  has  been  induced  by  the 
person  who  seeks  to  avail  himself  of  its  existence. 

Upon  the  whole,  we  consider  the  rulings  of  the  Cir>uit 
Court,  upon  the  several  points  before  it,  to  be  correct;  its 
judgment  is»  therefore,  affirmed. 
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If  the  dtatioB  be  tlgned  by  tlie  deric,  and  not  bj  a  indge  of  the  Gircolt 
Courty  or  a  Jostioe  of  the  Saprome  Coart,  the  case  wiU,  on  motion,  be  die- 
miaeed*^ 

Mr.  Chief  Justice  TANET  delivered  the  opinion  of  the 
oonrt  on  a  motion 'to  dismiss  this  case. 

This  case  is  brought  here  by  a  writ  of  error  to  the  Circuit 
Court  for  the  eastern  district  of  Louisiana,  and  a  motion  has 
been  made  to  dismiss  it,  because  the  citation  was  signed  by 
the  clerk,  and  not  by  a  judge  of  the  Circuit  Court,  or  a 
justice  of  the  Supreme  Court,  as  directed  by  the  act  of  Con- 
gress of  1789,  ch.  20,  sect.  22. 

The  defendant  is  not  bound  to  appear  here,  unless  the  cita- 
tion is  signed  in  the  manner  prescribed  by  law ;  and  as  that 
has  not  been  done  in  this  case,  the  writ  must  be  dismissed. 


<•■•» 


The  State  of  Mabylani),  fob  the  use  of  Washington 
County,  Plaintiff  in  Ebbor,  v.  The  Baltimobe  and 
Ohio  Railboad  Company,  Defendants. 

The  state  of  Maryland^  in  ISSO,  passed  a  law  directing  a  subscription  of 
$8,000,000  to  be  made  to  the  capital  stock  of  the  Baltimore  and  Ohio  Bailroad 
Company,  with  the  following  proriso,  **  That  if  the  said  company  shall  not 
locate  the  said  road  in  the  manner  ]Mt>yided  for  in  this  act,  then,  and  in  that 
case,  they  shall  forfeit  $1,000,000  to  the  state  of  Maryland  for  the  use  of 
Washington  county. 

In  March,  1841.  the  state  passed  another  act  repealing  so  much  of  the  prior 
act  as  made  it  the  duty  of  the  company  to  construct  the  road  bv  the  route 
therein  prescribed,  remitting  and  releasing  the  penalty,  and  directing  the 
discontinuance  of  any  suit  brought  to  recoyer  the  same. 

The  proviso  was  a  measure  of  state  policy,  which  it  had  a  right  to  change,  if 
the  poUey  was  afterwards  disooTerod  to  be  erroneous,  and  neither  the  com- 
missioners, nor  the  county,  nor  any  one  of  its  citizens  acquired  any  sepa- 
rate or  prirate  interest  under  it,  which  could  be  maintained  in  a  court  of 
justice.* 

'FusnnEDsGisiairs.  eHow.,279;  lature  may  remit  a  penalty  due  the 

18  Id.,  478.  Followed.  VillabolosY,  state,  or  the  right  to  enforce  a  for- 

United  8ta$€Sj  0  How.,  81.    Citsd.  feiture,  than  an  indiyidual  may  waiye 

Caatro  ▼.  UnUed  /States,  8  Wall.,  50.  the  right  to  enforce  a  contract,  or  for- 

*  Belied  on.    Butler  y.  PennayU  feiture  incurred  under  it.    So  where 

taniOf  10  How.,  417.    Cited.    State  an  officer  had  seized  goods  for  a  yiola- 

Baiik  ef  Ohio  y.  JTnoop,  10  How..  408.  tlon  of  the  reyenue  laws,  and  under 

There  is  no  more  douht  that  a  legis-  which  seizure  he  was  entitled  to  a 
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*tl  Was  a  penalty,  inflicted  upon  the  company  as  a  punishment  for  disobey- 
ing the  law;  and  the  assent  of  the  company  to  it,  as  a  supplemental  charter, 
is  not  sufficient  to  deprive  it  of  the  character  of  a  penalty. 

A  clause  of  forfeiture  in  a  law  is  to  be  construed  di£Ferently  from  a  similar 
clause  in  an  engagement  between  indiyiduals.  A  legislature  can  Impose  it 
as  a  punishment,  but  individuals  can  only  make  it  a  matter  of  contract. 
Being  a  penalty  imposed  by  law,  the  legislature  had  a  right  to  remit  it.* 

This  case  was  brought  up  bv  writ  of  error,  under  the  26th 
section  of  the  Judiciary  Act,  from  the  Court  of  Appeals  for 
the  Western  Shore  of  Maryland. 

The  facts  were  these : — 

On  the  4th  of  June,  1836,  (Laws  of  Maryland,  1885^  chap. 
895,)  the  legislature  of  Maryland  passed  an  act  entitled  "An 
act  for  the  promotion  of  internal  improvement,"  by  which 
subscriptions  were  directed  to  be  made,  on  certain  terms,  to 
the  capital  stock  of  the  Chesapeake  and  Ohio  Canal  Company, 
and  Baltimore  and  Ohio  Railroad  Company,  to  the  amount  of 
$8,000,000  to  each  company.  The  conduct  of  the  canal  com 
pany  having  no  bearing  upon  the  question  involved  in  the 
present  suit,  it  is  not  necessary  to  notice  any  further  the  parts 
of  the  law  which  related  to  it. 

A  part  of  the  6th  section  of  the  act  was  as  follows: 

"And  the  said  treasurer  shall  not  make  any  payment  afore^ 
said  for  subscription  to  the  stock  of  the  Baltimore  and  Ohio 
Railroad  Company,  until  after  a  majority  of  the  directors  ap- 
pointed therein  on  behalf  of  this  state  shall  have  certified  to 
the  treasurer  in  writing,  supported  by  the  oath  or  affirmation 
of  a  majority  of  said  directors,  that  they  sincerely  believe  in 
their  certificate  and  statement,  that,  with  the  subscription  by 
this  act  authori2ed  to  be  made  to  said  company's  stock,  and 
with  the  subscription  which  the  city  of  Baltimore  may  have 
made  by  virtue  of  an  act,  passed  at  December  session  of  the 
year  eighteen  hundred  and  thirty-five  of  this  Assembly,  or 
that  independently  of  any  subscription  by  any  other  public 

part  of  the  goods,  it  was  held  that  Harris,  1  Abb.  (U.  S.),  110,  it  was 
Congress  could  foreire  the  offence,  re-  held  that  after  a  judgmeut  in  pro- 
lease  the  goods,  ana  deprive  the  officer  ceedings  for  a  fine,  x)cnaltY,  or  for- 
of  his  claim.  McLane  v.  United  feiture  has  been  rendered,  of  which  a 
StateSy  6  Fet.,  404,  426;  even  after  moiety  has  become  vested  in  an  in- 
judgment)  if  the  law  allowing  the  re-  former  or  other  individual,  it  is  not 
mission  was  passed  before  the  seizure,  within  the  power  of  the  President  by 
Dorsheimeir  v.  ttnited  States,  7  Wall.,  a  pardon  to  remit  or  release  the 
106;  Cw^fisoatitm  Cases,  Id.,  454;  moiety  thus  accruing  to  the  individual. 
The  Palo  AUo,  2  Ware,  344;  United  'Relied  on.  East  Hartford  v. 
States  V.  l%ree  Parcels  of  Einbroid-  Hartford  Bridge  Co.,  10  How.,  535. 
ery,  8  Id.,  75;  United  States  v.  Coir  CrrED.  United  States  v.  Tynen,  11 
Her,  8  Blatckf.,  825,  846;  United  Wall.,  06.  See  also.  The  Assessors, 
States  ▼.  100  Barrels,  1  Low.,  244;  Osborne,  9  Wall.,  575;  Tinker  v.  Van- 
25,000  Gallons  of  Distilled  Spirits,  1  Dyke,  1  Fllpp.,  527;  Speckert  v.  City 
Ben.,  867.    But  in  United  States  v.  qf  Louisfoille,  78  Ky.,  280. 
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authority  than  the  city  of  Baltimore,  as  afoi*esaid,  and  of  the 
cities  of  Pittsbui-g  aud  Wheeling,  and  exclusive  of  any  loak; 
secured  to  it,  exclusive  of  all  future  profits  and  debts  due  by 
the  company  on  interest,  the  said  railroad  company  in  their 
opinion  have  funds  sufficient  to  complete  the  said  milroad 
from  the  Ohio  river,  by  way  of  and  through  Cumberland, 
Hagerstown,  and  Boonsborough,  to  its  present  track  near  to 
Harper*s  Feiiy ;  and  it  is  hereby  declared  to  be  and  made  the 
duty  of  the  said  company  to,  and  they  shall  so  locate  and  con- 
struct the  said  i*oad  as  to  pass  through  each  of  said  places ; 
which  certificate  of  said  directoi*s  shall  be  accompanied  by  an 
estimate  or  estimates  of  one  or  more  skillful  and  competent 
engineers,  made  out  after  a  particular  and  minute  survey  of 
the  route  of  said  road  by  him  or  them,  and  verified  by  his  or 
theii*  affidavit,  showing  that  the  whole  cost  of  said  work  will 
not  be  greater  than  the  amount  of  funds  the  said  directors 
♦M61  ^"^  certify  to  have  been  received  by  said  *company, 
^  and  applicable  to  the  construction  of  the  said  road: 
Provided,  That  if  the  said  Baltimore  and  Ohio  Railroad  Com- 
pany shall  not  locate  the  said  road  in  the  manner  provided  for 
in  this  act,  then,  and  in  that  case  they  shall  forfeit  one  million 
of  dollars  to  the  state  of  Maryland  for  the  use  of  Washing- 
ton county." 

This  act  was  accepted  by  the  railroad  company,  in  a  general 
meeting  of  stocUiolders,  and  information  thereof  communi- 
cated to  the  governor,  on  the  26th  of  July,  1836. 

On  the  24th  of  September,  1836,  the  treasurer  made  his 
subscription  of  $8,000,000  to  the  capital  stock  of  the  company. 

On  the  Ist  of  October,  1838,  a  majority  of  directors  on 
behalf  of  the  state  gave  the  certificate  and  statement  required 
by  the  act. 

The  railroad  company  having  finally  located,  and  bein^  in 
the  act  of  constructing  their  road,  without  the  limits  of  Wash- 
ington county,  within  which  Hagerstown  and  Boonsborough 
are  situated,  a  suit  was  brought  in  Frederick  county,  Mary- 
land, in  February,  1841,  in  the  name  of  the  state  of  Mary- 
land, for  the  use  of  Washington  county  against  the  railroad 
company  in  an  action  of  debt  to  recover  4fl,000,000. 

In  March,  1841,  the  legislature  of  Maryland  passed  an  act 
in  which  they  say,  ^Hhat  so  much  of  the  5th  section  of  the 
act  of  1885  as  makes  it  the  duty  of  the  Baltimore  and  Ohio 
Railroad  Company  to  construct  the  said  road  so  as  to  pass 
through  Hageratown  and  Boonsborough,  be  and  the  same  is 
hereby  repealed;  and  that  the  forfeiture  of  one  million  of 
dollars  reserved  to  the  state  of  Maryland  as  a  penalty,  in  case 
the  said  Baltimore  and  Ohio  Railroad  Company  shall  not 
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locate  the  said  road  in  the  manner  provided  for  in  that  act,  be 
and  the  same  is  hereby  remitted  and  released,  and  any  suit 
instituted  to  recover  the  same  sum  of  one  million  of  dollars, 
or  any  part  thereof,  be  and  the  same  is  hereby  declared  to  b^ 
discontinued  and  of  no  effect.'' 

In  October,  1841,  the  defendant  pleaded  the  general  issue, 
and  set  forth  the  above  act. 

In  Februaiy,  1842,  the  case  came  on  for  trial,  upon  the  fol- 
lowing agreed  statement  of  facts : 

^^It  is  admitted  in  this  case,  that  the  commissioners  of 
Washington  county,  the  parties  at  whose  instance  this  action 
was  instituted  for  the  use  of  Washington  county,  were  at  the 
time  of  institution  of  this  suit,  and  still  are  a  body  corporate, 
duly  elected  and  organized,  under  and  by  virtue  of  the  act  of 
Assembly  of  Maryland  of  1829,  chap.  2l,  and  its  supplemen- 
tary acts.  It  is  also  admitted  that  the  defendants  are,  and 
were  at  the  institution  of  this  suit,  a  body  corporate,  duly 
existing  under  and  by  virtue  of  the  act  of  Assembly  of  Mary- 
land 01  1826,  chap.  128,  and  its  supplementary  acts.  It  is 
also  admitted  that  this  suit  is  brought  at  the  instance  of  said 
commissioners  of  Washington  countv  to  recover,  for  the  use 
of  said  county,  the  $1,000,000  whicn  they  allege  to  be  for- 
feited to  the  said  *state,  for  the  use  of  said  county,  r«cQiT 
under  the  provisions  of  the  5th  section  of  the  act  of  ^ 
1885,  chap.  895 ;  and  it  is  admitted  that  the  said  defendants 
have  not,  and  had  not  at  the  institution  of  this  suit,  con- 
structed or  located  their  road  from  the  Ohio  river,  by  wav  of 
and  through  Hagerstown  and  Boonsborough,  to  the  track  of 
said  road  at  Harper's  Ferry,  as  the  same  existed  at  the  time  of 
the  passage  of  the  said  act  of  1885,  chap.  895;  but,  on  the 
contrary,  had  at  the  institution  of  this  suit  finally  located,  and 
are,  were  then,  and  are  now  constructing  their  said  road  by  a 
different  route,  and  without  the  limits  of  Washington  county, 
within  which  the  said  Hagerstown  and  Boonsborough  are 
situated.  It  is  admitted  that  the  said  Baltimore  and  Ohio 
Railroad  Company,  in  general  meeting  of  the  said  corporation, 
did  accept,  assent,  ana  agree  to  the  several  provisions  of  the 
said  act  of  1885,  chap.  395,  and  did  duly  communicate  their 
said  approval,  assent,  and  agreement,  under  their  corporate 
seal  and  the  signature  of  their  president,  to  the  governor  of 
this  state,  in  the  manner  and  within  the  time  prescribed  by 
the  said  act ;  which  approval,  assent,  and  agreement,  together 
with  the  report  of  the  engineer  of  the  said  railroad  company, 
which  was  required  by  the  said  act  to  accompany  the  same, 
were  as  follows,  viz. : " 

(The  statement  then  set  out  all  these  documents  in  eztemo. 
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The  engineer  framed  his  estimates  for  a  road  to  Pittsburg 
which  would  cost  $6,6819468.  That  part  of  it  passing  through 
Washington  county  is  thus  described.  ^^The  route  departs 
from  the  Baltimore  and  Ohio  Railroad  at  the  mouth  of  the 
Little  Catoctin,  ascends  that  stream  to  the  eastern  base  of  the 
Blue  Ridge  or  South  mountain,  and  thence  continues  to  ascend 
along  its  slope  to  a  depression  in  its  crest,  called  ^  Crampton's 
Ga[>;'  thence  passing  through  the  mountain  by  a  tunnel  of 
1500  feet  in  length,  it  descends  into  ^Pleasant  Valley,'  lying 
between  the  South  mountain  and  the  Elk  mountain,  and  pro- 
ceeds along  the  western  base  of  the  former,  to  and  through 
the  town  of  Boonsborough ;  thence  to  a  point  near  the  village 
of  Funkstown ;  and  thence  across  the  Antietam  creek,  above 
the  Turnpike  bridge,  to  the  borough  of  Hagerstown ;  thence 
through  the  streets  of  that  town,  and  over  Salesbury  ridge,  to 
and  across  the  Conocochegue  creek,  about  two  miles  north  of 
Williamsport ;  thence  "  &c.,  &<}•) 

^^  It  is  also  admitted,  that  after  this  suit  was  instituted  for 
the  purpose  of  recovering  the  said  forfeiture  of  a  million  of 
dollars,  the  legislature  of  Maryland,  on  the  10th  day  of  March, 
1841,  passed  the  act  of  December  session  1840,  chap.  260, 
repealing  the  said  6th  section  of  the  said  act  of  1835,  chap. 
895,  as  &r  as  relates  to  the  said  forfeiture  of  a  million  of  dol- 
lars, and  releasing  the  said  defendants  from  the  said  forfeiture, 
itROQ-i  ftnd  every  part  thereof,  and  directing  any  suit  instituted 
-'  to  recover  the  same  to  be  discontinued,  and  to  *have  no 
effect.  It  is  also  admitted,  that  the  said  repealing  act  of  1840, 
chap.  260,  was  passed  upon  the  following  memorial  of  the  said 
defendants  to  the  legislature,  and  that  at  the  time  of  passing 
the  same  there  was  then  before  the  legislature  a  counter- 
memorial  upon  the  said  subject  from  the  said  commissioners 
of  Washington  county,  which  memorial  and  counter-memorial, 
it  is  agreed  were  as  follows,  to  wit : " 

(These  documents  are  too  long  to  be  inserted.) 

^^  It  is  further  admitted  and  agreed,  that  the  several  acts  of 
Assembly  herein  particularly  referred  to,  as  well  as  any  other 
acts  or  resolutions  of  the  General  Assembly  of  Maryland,  that 
either  party  may  deem  applicable  in  the  argument  of  this  case, 
either  in  the  County  Court,  or  Court  of  Appeals,  or  Supreme 
Court  of  the  United  States,  should  the  case  be  hereafter  car- 
ried by  either  party  to  said  courts,  or  either  of  them,  shall  be 
read  from  the  printed  statute-books,  and  have  the  same  effect 
and  operation  in  the  case^  as  if  duly  authenticated  copies 
thereof  were  made  a  part  of  these  statements. 

^^  It  is  further  agreed  that  all  errors  of  pleading  and  of  form 
in  any  fart  of  the  proceedings  of  either  party  in  this  case  are 
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waived;  it  being  the  object  and  understanding  of  the  parties 
that  the  matters  of  right  in  controversy  between  them  shall  be 
fairly  and  fully  presented  to  all  or  either  of  the  said  courts,  in 
which  the  same  may  be  pending,  and  that  either  of  the  said 
parties  shall  have  his  pleading  and  proceedings  considered  as 
being  as  perfect  as  they  could  be  made  to  give  him  the  benefit 
of  the  case  here  stated.  It  is  admitted  that  this  suit  was  the 
only  suit  ever  brought  by  the  said  commissioners,  or  at  their 
instance,  to  recover  the  said  forfeiture  of  a  million  of  dollars, 
and  was  pending  whea  the  said  act  of  1885,  chap.  395,  was 
passed.  Upon  this  statement  it  is  further  agreed  that,  if  the 
court  shall  be  of  opinion  that  this  action  could  not  b^  main- 
tained if  the  said  repealing  act  of  1840,  chap.  260,  had  not 
been  passed,  or  that  the  operation  and  effect  of  that  repealing 
act  is  to  release  the  said  forfeiture  of  91^000,000,  and  to  dis- 
continue and  put  an  end  to  this  suit,  then  judgment  to  be 
entered  for  the  defendants,  otherwise  such  judgment  is  to  be 
entered  for  the  plaintiffs  as  the  court  may  think  right  and 
proper.  It  is  further  agreed  that  the  county  court  shall  enter 
judgment  pro  forma  for  the  defendants.  The  plaintiff  to  have 
the  same  right  to  take  up  the  case  by  appeal  or  writ  of  error, 
to  the  Court  of  Appeals,  or  ultimately  to  the  Supreme  Court 
of  the  United  States,  an  if  the  judgment  in  the  county  court 
had  been  rendered  upon  demurrer,  or  upon  a  bill  of  excep- 
tions taken  in  due  and  legal  form  upon  the  facts  hereinbefore 
agreed  upon." 

Upon  this  statement  of  facts  the  court  of  Frederick  county 
gave  judgment  for  the  defendant,  and  the  case  beine  carried 
to  the  Court  of  Appeals,  the  judgment  below  was  affirmed. 

The  writ  of  error  was  brought  to  review  this  judgment. 

^Jervis  Spencer  and  Sergeant^  for  the  plaintiff  in  error.  r»f  oq 
Nelson  (attorney-general)  and  Johnson^  for  defendants.  '- 

Spencer^  for  the  plaintiff  in  error,  made  the  following  points : 

1.  That  the  act  of  1885  is  a  contract. 

2.  That  Washington  county  is  a  party  to  that  contract. 

3.  That  the  forfeiture  is  in  no  sense  a  penalty. 

1st.  It  is  not  for  any  criminal  or  prohibited  act  amounting 
to  a  public  offence. 

2d.  It  is  not  introduced  in  terror ern^  but  is  a  sum  to  be  paid 
for  using  the  license  given  by  the  act  as  a  oompensation  to  the 
injured  party. 

4.  That,  by  the  use  of  the  license  by  the  company,  Wash- 
ington  county  acquired  a  vested  right  in  the  sum  stipulated 
to  be  paid. 
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5.  That  to  take  away  this  right  from  Washington  county 
would  be  inequitable,  unjust,  and  contrary  to  the  first  princi- 
ples of  the  social  compact ;  and  therefore  the  act  ought  to  be 
so  construed,  if  possible,  as  to  avoid  that  result ;  and  it  may 
be  so  construed  by  confining  its  operation  to  whatever  right 
the  state  had,  if  any.  The  state  might  release  her  own  power 
over  the  matter,  leaving  in  force  the  right  of  the  county. 

6.  If  otherwise  construed,  it  is  repugnant  to  the  state  con- 
stitution, and  void. 

7.  In  the  same  view,  it  is  repugnant  to  the  Constitution  of 
the  United  States,  and  void. 

And  then  said — 

This  suit  is  brought  in  the  name  of  the  state  of  Maryland, 
to  recover  $1,000,000,  which  is  claimed  by  the  county,  under 
the  provisions  of  the  5th  section  of  the  act  of  the  legislature 
of  Maryland,  at  the  session  of  1886,  chap.  895,  which  are  sub- 
stantially set  forth  in  the  declaration. 

It  is  maintained,  to  support  the  claim  of  the  plaintiff,  that 
the  whole  act  constituted  a  contract  between  the  state  and 
company;  and  the  5th  section  a  part  of  said  contract,  in  which 
the  county  is  a  party  beneficially  interested. 

The  provisions  of  the  1st  section  of  the  act  are  in  the  very 
terms  of  contract,  and  embrace  the  5th  section  as  well  as  the 
rest  of  the  law:  '^If  the  railroad  company  shall  approve, 
assent,  and  agree  to  the  several  provisions  of  this  act  so  far  as 
they  are  applicable  to  said  corporation,'*  &c.  The  approval, 
assent,  ana  agreement  of  the  company  were  given  as  provided 
for  by  the  ac^  and  that  agreement  gave  vitality  to  the  whole 
law.  The  state  offered,  and  the  company  accepted  the  offer, 
on  mutual  considerations.  It  was  the  eangregatio  mentium^ 
which  is  of  the  very  essence  of  contract. 

The  case  stated  shows  that  at  the  time  of  commencing  this 

*5401  ^^^^  ^^^  ^^^^  ^^^  ^^^^  located  out  of  the  limits  of 
-'  Washington  county,  and  that,  under  the  law,  the  com- 
pany was  liable  to  pay  the  money. 

But  the  defence  relies  on  the  act  of  1840,  chap.  260,  which 
undertakes  to  repeal  the  provision  of  the  act  of  1885,  chap. 
395,  under  which  the  claim  is  asserted;  and  the  question  is, 
whether  that  act  of  1840  violates  the  10th  section  of  the 
Constitution  of  the  United  States. 

The  first  aspect  in  which  the  question  is  to  be  examined  is, 
whether  the  5th  section  is  part  of  a  contract  at  all,  or  onlv 
criminal  penalty,  which  it  is  maintained  to  be  by  the  defend- 
ant. We  maintain  that  it  is  not  only  contract,  but  that  it 
could  have  no  operation  as  criminal  penalty. 
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What  is  a  contract?  Chitty  on  Contracts,  1,  &c.;  Canal 
Cimpany  v.  Railroad  Company^  4  Gill  &  J.  (Md.),  128,  &c. 

The  Court  of  Appeals  say,  we  must  look  to  concurrent  leg- 
islation to  find  the  meaning  of  the  5th  section ;  and  refer  to 
the  act  of  1840,  chap.  260,  which  uses  the  term  ^^  penalty." 
But  could  the  act  of  1840,  after  the  suit  was  brought,  alter 
the  character  of  the  thing  ?  If  it  was  contract  when  the  suit 
was  brought,  the  act  of  1840  could  not  make  it  criminal  pen- 
alty. The  legislature  could  not  stretch  the  shoe  or  contract 
it,  and  make  the  previous  law  mean  one  thing  or  another,  as 
they  might  choose  to.  call  it,  and  when  they  had  a  manifest 
motive  in  endeavoring  to  alter  its  character. 

Concurrent  legislation,  prior  to  the  act  of  1840,  proves  that 
the  legislature  understood  it  as  contract,  and  nothing  else. 
The  act  of  1826,  chap.  128,  §  14,  which  was  the  original  char- 
ter, authorized  the  company  to  enter  upon  any  lands  for  a 
location.  Afterwards,  by  the  act  of  1827,  chap.  104,  §  8,  the 
legislature  thought  proper  to  restrict  the  company  to  a  loca- 
tion within  Frederick  and  Washington  counties,  but  did  they 
do  it  by  a  criminal  enactment?  No.  They  knew  they  could 
not  do  that,  and -they  entered  into  a  distinct  contract  for  the 
purpose.  Stress  is  laid  by  the  other  side  on  the  fact  that  the 
terms  of  contract  are  used  in  the  same  section  of  the  act  of 
1827,  which  makes  the  restriction ;  and  the  inference  is  de- 
duced that  if  the  5th  section  of  the  act  of  1885  were  intended 
to  be  contract,  the  terms  of  contract  would  have  been  used  in 
that  section  also.  But  the  important  fact  is  entirely  over- 
looked, that  the  words  of  contract,  in  the  first  section  of  the 
act  of  1885,  embrace  the  whole  act ;  whereas,  in  the  act  of 
1827,  there  were  no  such  general  words  of  assent  and  agree- 
ment to  the  whole  act,  but  they  applied  only  to  the  respective 
sections. 

The  Court  of  Appeals  refer  to  the  9th  section  of  the  act  of 
1885,  and  say  that,  inasmuch  as  a  special  contract  was  required 
to  be  made  by  that  section,  therefore  the  legislature  could  not 
have  intended  to  make  the  5th  section  contract.  This  con- 
struction cannot  be  justified.  It  would  involve  the  construction 
that  many  of  the  most  essential  stipulations  of  the  company  are 
not  its  contract,  because  *the  particular  sections  in  r^^A-t 
which  they  occur  do  not  require  other  special  con-  '- 
tracts  with  reference  to  the  same.  The  9th  section  required 
a  distinct  contract,  in  order  that  if  the  state  should  ever  have 
occasion  to  sue  on  it,  the  suit  should  not  be  embarrassed  by 
all  the  various  matter  embraced  by  the  law.  It  was  an 
arrangement  of  convenience.  When  the  company  agreed  to 
the  law,  and  accepted  the  same,  it  was  under  contract  to  fulfil 
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the  9th  section  by  an  additional  contract.  That  section  was  a 
contract,  to  be  performed  by  entering  into  another  contract ; 
and  it  was  as  much  a  contract  as  the  subsequent  contract 
would  be  such,  after  it  should  be  entered  into. 

There  are  thousands  of  instances  of  this,  where  contracts 
are  in  part,  or  the  whole,  to  be  performed  by  entering  into 
other  contracts. 

The  right  to  choose  a  location  was  a  vested  franchise  of  the 
company,  its  property,  which  the  legislature  of  Maryland  had 
no  right  to  interfere  with  by  a  criminal  enactment.  Canal 
Company  v.  Railroad  Company^  4  Gill  &  J.  (Md.),  144.  The 
obligation  to  go  through  Frederick  and  Washington  counties, 
under  the  act  of  1827,  was  released  by  the  act  of  1831,  chap. 
%b\ ;  and  the  company  stood  untrammelled,  without  any 
power  of  control  by  the  legislature.  Their  contract  or  agree- 
ment was  absolutely  essential  to  bind  them  down  to  any  par- 
ticular location.  The  6th  section,  in  any  other  sense  but 
contract,  is  a  dead  letter. 

It  has  been  asked,  suppose  the  act  had  said  that  the  company 
should  be  liable  to  Washington  county  in  damages,  would 
that  be  contract?  And  again,  that  if  the  road  should  leave 
the  prescribed  points  it  should  be  a  misdemeanor,  would  that 
be  contract?  It  is  submitted,  that  it  would  be,  in  both  case8« 
The  courts  have  said,  in  the  authorities  I  have  read,  that  the 
right  to  choose  a  location  is  the  property  of  the  company,  and 
it  could  be  liable  neither  for  damages  nor  a  misdemeanor,  for 
using  properly  its  own  property.  It  might  contract  to  use  ita 
property  in  a  certain  way,  and  if  nothing  be  said  about  dam* 
ages  for  the  breach,  a  liability  for  such  damages  is  implied  iu 
every  contract.  To  declare,  in  express  terms,  what  is  implied 
in  every  contract,  certainly  would  not  vitiate  it.  Private  in- 
dividuals could  not  contract  that  the  act  of  one  should  be  a 
misdemeanor,  but  a  misdemeanor  is  an  offence  against  the  state^ 
and  surely  a  party  who  has  an  absolute  right  to  do  a  thing  inde^ 
pendent  of  legislative  control,  may  contract  with  the  atate 
that  he  will  not  do  it,  and  if  he  does,  it  shall  be  a  inisdemeauoir« 
A  state  may  do  many  things,  in  the  way  of  contract,  that  an 
individual  cannot  do,  for  there  is  no  public  policy  to  restrain 
her,  nothing  but  the  written  Constitution. 

There  is  another  kind  of  penalty  which  is  the  penalty  of  a 
contract.  This  is  not  such  a  case,  but  it  19  the  actual  oontraQt 
of  the  ijarty  to  pay  the  million,  in  the  event  which  baa  hap- 
pened. 2  Pothier  on  Obligations,  86,  &c.,  93,  94,  95,  96 ;  7 
Wheat.,  18. 

^6421      Washington  county  had  a  good  subsisting  iatorest  ia 
J  the  contract.    *If  any  consideration  were  necessary  tc 
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sustain  the  use,  it  amply  exists  in  the  moral  obligation  whioh 
the  state  owes  to  the  people  to  protect  their  interest  and 
nourish  their  prosperit}\  The  Court  of  Appeals  say,  that, 
^^  as  a  county,  she  stands  to  the  state  in  the  relation  of  a  child 
to  a  parent;"  and  this  would  furnish  consideration  enough. 
Green  v.  Biddle,  8  Wheat.,  161 ;  Lloyd  v.  Spillet,  2  Atk.,  149. 

But  no  question  of  consideration  can  arise  here,  as  the 
acceptance  and  contract  of  the  company  is  under  the  solemni- 
ties of  a  seal,  which  implies  a  consideration. 

No  consideration  is  necessai^.  Dartmouth  CoUege  case,  4 
Wheat.,  698 ;  8  Story  Const.,  257,  268 ;  Camigan  v.  MorrUon^ 
2  Mete.  (Mass.),  896  ;  WilUs  Trustees,  216 ;  Cooker  v.  Child^ 
2  Lev.,  74 ;  4  Kent  Com.,  807,  and  cases  there  referred  to. 

The  sovereignty  of  a  state  is  above  the  restrictions  of  the 
common  law  and  the  statutory  law.  They  must  all  yield  to 
the  sovereign  will ;  and  what  would  be  necessary  to  the  con- 
tract or  ^rant  of  an  individual  would  by  no  means  be  neces- 
sary to  the  same  things  of  a  state. 

Even  though  Washington  county  had  been  ienorant  of  the 
provision  in  the  law,  made  for  her  benefit  at  the  time  of  its 
passage,  she  could  have  availed  herself  of  it;  and  she  did  affirm 
it  when  she  instituted  the  suit,  if  not  before.  4  Kent.  Gom.^ 
807,  &c. 

The  use  declared  in  the  act  of  1886  ought  to  be  as  sacred 
as  any  other  right  of  property.  It  is  property  to  the  county. 
It  is  vested  under  the  law  of  the  state.  It  vests  under 
the  same  sanction  which  secures  to  a  citizen  his  estate.  It 
is  an  interest  in  a  contract,  vested  under  the  sacred  sanction 
of  the  law,  and  is  inviolate  under  the  Constitution. 

The  county  enjoyed  great  advantages  before  the  oonstruc- 
tion  of  this  road.  One  of  the  greatest  thoroughfares  in  the 
countiy  (the  great  national  road)  passed  for  fifty  milea 
through  her  territory.  Twenty  four-horse  stage-coaches,  filled 
with  passengers,  daily  passed  over  the  road,  and  it  was  con- 
stantly lined  with  immense  wagon-teams,  travelling  to  and 
from  the  great  west.  All  these  people  and  horses  had  to  be 
fed.  It  made  a  most  profitable  market  for  our  farmers. 
Houses  were  built  all  along  the  road,  to  aocommodate  the  cus- 
tom. It  is  now  all  gone.  The  farmeiB  lose  the  profits  of 
their  provender  and  marketing ;  the  whole  country  feels  the 
depression ;  and  the  houses  which  were  a  few  years  ago  com- 
fortable inns,  and  profitable  to  their  proprietors,  are  going  to 
decay,  a  dead  loss.  The  million  we  seek  to  recover  oan 
never  indemnify  the  county  for  the  injury  she  has  sustained. 

Maryland  was  about  to  apply  large  sums  to  the  oonstructioii 
of  this  great  work,  (the  Baltimore  and  Ohio  Railroad ;)  the 
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means  were  to  be  obtained  in  part  from  Washington  county ; 
*^31  ^^^  could  anj  more  cruel  injustice  be  conceived  than 
J  for  the  state  to  appropriate  *the  money  of  the  people, 
and  pledge  the  property  of  Washington  county,  for  the  con- 
struction of  a  work  which  would  take  from  the  county  all  the 
benefits  it  enjoyed?  Surely  every  principle  of  justice  and 
moral  duty  required  that  the  state  should  protect  the  county ; 
and  the  stipulations  of  the  5th  section  were  no  doubt 
intended  for  that. 

The  state  was  a  mere  trustee  after  the  contract  was  made, 
and  could  not  deny  to  the  county  the  right  to  use  her  name  in 
bringing  the  suit.  Payne  v.  Rogers^  1  Doug.,  407 ;  Carter  ^ 
Moore  v.  Insurance  Cornpany^  1  Johns.  (N.  Y.)  Ch.  R., 
468 ;  Green  v.  Biddle,  8  Wheat.,  89 ;  Eterstead  v.  The  State, 
1  Gill  &  J.  (Md.),  246. 

It  has  been  argued,  by  the  other  side,  that  the  state  has 
entire  control  over  the  corporation  of  Washington  county, 
and  can  destroy  it  at  her  pleasure.  We  admit  that  the  legis- 
lature has  absolute  control  of  the  political  powers  of  a  politi- 
cal corporation,  to  amend,  or  modify,  or  repeal  them.  But  as 
long  as  the  corporate  oi*ganization  continues,  the  county  is  as 
capable  of  taking  as  a  natural  person,  and  its  contracts  are 
equally  protected.  The  act  of  1829,  chap.  21,  sect.  3,  incor- 
porates the  commissioners  of  Washington  county,  and  enables 
them  to  hold  all  kinds  of  estate.  The  Constitution  made  no 
distinction  in  the  classes  of  contracts  whose  obligation  was 
forbidden  to  be  impaired,  but  protects  those  made  by  corpora- 
tions equally  with  those  made  oy  individuals.  Green  v.  BxddUy 
5  Pet.  Cond.  Rep.,  890. 

The  right  of  a  legislature  over  charters  does  not  imply  a 
right  to  the  property  held  under  those  charters.  9  Cranch. 
885 ;  16  Mass.,  84,  85,  86 ;  2  Kent  Com.,  275,  8d  ed. 

NeUon,  attorney-general,  for  defendants  in  error,  referred  to 
and  commented  on  the  various  laws  of  Maryland  respecting 
the  railroad  company,  and  said,  that  the  only  question  in  the 
case  was,  whether  the  act  of  1840  was  valid  and  legitimate. 
Upon  this  point  three  propositions  could  be  stated — 

1.  The  proviso  in  the  preceding  act,  which  declares  a  for^ 
feiture,  imposes  it  as  a  penalty. 

2.  If  it  be  a  penalty,  the  legislature  had  a  right  to  remit  it. 
and  did  remit  it. 

8.  If  the  stipulation  in  the  5th  section  of  the  act  of  1885  be 
a  contract  in  its  nature,  the  legislature  was  competent  to  re» 
lease  it,  and  did  so. 

1.  Is  the  proviso  a  contract  or  mere  penalty?  This  must  be 
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answered  by  a  reference  to  the  terras  of  the  act,  to  the  c'rcum- 
stances  under  which  it  was  passed,  and  to  acts  in  pari  materia. 
Let  us  exaraine  each.    The  5th  section  prescribes  a  duty  to  be 

Serformed  by  the  railroad  company.  It  says,  "  It  shall  be  the 
uty  of  the  company,"  and  the  performance  of  it  is  sanrjtioned 
by  a  forfeiture.  The  language  is  not  that  they  shall  p  ^j^ 
pay  if  they  fail  to  comply,  but  that  *they  shall  forfeit  ^ 
f  1,000,000.  What  is  a  forfeiture  ?  It  is  a  penalty  imposed  by 
a  superior  power  for  an  omission  to  perform  a  duty.  The 
terms  of  the  act,  therefore,  mean  a  penalty  by  denoi^ncing  for- 
feiture as  a  punishment.  The  act  of  1887,  4th  section,  con- 
tained an  offer  tf)  the  company,  which  was  not  accepted ;  but 
its  language  is,  that  it  shall  "  not  be  construed  to  repeal  the 
forfeiture  to  Washington  county."  The  act  of  1840  contains 
the  same  idea ;  it  remits  a  forfeiture.  In  the  act  of  1835,  dif- 
ferent expressions  are  used  in  the  7th  and  9th  sections,  where 
it  is  declared  that  "the  company  shall  bind  itself  by  an  instru- 
ment to  pay,"  &c. ;  and  in  the  14th  section,  where  the  duty  of 
providing  transportation  is  imposed  upon  the  company,  they 
are  made  liable  to  an  action  by  any  party  aggrieved.  In  the 
5th  section,  it  is  not  the  less  a  penalty  because  the  amount  is 
ascertained.  If  the  legislature  meant  the  obligation  in  the  5th 
section  to  rest  on  contract,  can  it  be  accounted  for  that  they 
did  not  use  the  appropriate  terms,  when  they  did  so  in  the  7th 
and  9th  sections  ?  It  has  been  said,  that  the  railroad  company 
Assented  to  the  act,  and  that  it  thus  became  a  contract.  But 
the  assent  was  given  to  the  act  as  it  stood,  with  the  penalty  in 
it.  Assent  to  it  did  not  change  a  penalty  into  a  contract.  The 
act  of  Virginia  contained  penalties  for  wronging  persons,  but 
by  accepting  this  the  company  left  it  optional  with  the  proper 
authorities  of  Virginia  whether  to  enforce  the  penalties  or  not. 
2.  If  it  be  a  penalty,  has  the  legislature  the  power  to  release 
it  ?  Whether  injustice  was  or  was  not  done  to  Washington 
county,  was  a  question  for  the  legislature  to  decide,  but  not 
for  this  court,  which  must  Jtu  dicere  and  not  jus  dare.  In 
England,  the  king  cannot  remit  a  penalty  where  private  rights 
are  involved,  but  parliament  can.  2  BL  Com.,  487,  446 ;  1 W. 
Bl.,  451. 

Where  a  forfeiture  is  imposed  by  act  of  Congress,  and  the 
law  expires,  the  forfeiture  cannot  be  enforced,  although  there 
Was  a  judgment  below.  1  Cranch,  104;  5  Id.,  281;  6  Id., 
208,  829. 

Decisions  in  the  different  states  are  uniform  on  this  point. 
2  McCord  (S.  C),  1 ;  2  BaU.  (S.  C),  584;  1  Mo.,  169;  Breese 
(111.),  115;  1  Murphy  (Si  :C.),h465 ;  1  Stew.  (Ala.),  846; 
Allen  (N.  H.),  61 ;  4  Yeates  (Pa.),  892. 
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It  is  clear,  therefore,  that  if  this  provision  is  in  the  nature 
of  a  penalty,  the  law  of  1840  is  valid. 

8.  Suppose,  however,  that  the  stipulation  is  in  the  na* 
ture  of .  a  contract,  had  the  legislature  power  to  release 
it?  The  act  of  1840  professes  to  release  it,  whether  it 
be  contract  or  penalty.  It  is  not  denied  that  a  state 
may  make  a  contract,  and  if  she  does,  that  she  cannot 
break  it.  The  Constitution  intended  to  protect  private 
property,  whether  of  corporations  or  individuals.  Is  Wash- 
ington coupty  such  a  person  ?  We  say,  that  she  can  have  no 
interest  separate  from  the  state.    She  is  a  component  part  of 
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Maryland,  and  is  separate  only  for  the  purpose  of  exe* 


cuting  the  sovereign  will  of  *the  state.  The  distinction 
between  public  and  private  corporations  must  exist  in  such  a 
case,  if  it  exists  at  all.  In  1804  the  Levy  Court  was  incorpo- 
rated, the  justices  of  which  were  appointed  by  the  state,  but 
they  had  no  power  to  levv  taxes,  nor  any  other  power,  except 
that  which  was  conferred  upon  them  by  law.  In  1839,  com- 
missioners were  authorized  by  law  to  supersede  the  Levy 
Court,  with  the  same  powers.  They  cannot  be  the  cestui  que 
use  of  the  state,  for  they  had  no  authority  to  accept  such  a 
use,  and  could  not  appropriate  the  money,  if  it  were  given  to 
them.  The  state  could  pass  a  law,  directing  the  purpose  for 
which  it  should  be  expended,  and  even  order  it  to  be  paid 
over  to  the  railroad  company.  Maryland  can  abolish  Wash- 
ington county.  Suppose  that  on  the  day  after  the  forfeiture 
the  county  were  to  be  annihilated  or  broken  up,  and  parti- 
tioned amonest  the  adjacent  counties,  what  would  be  done 
with  the  funds  on  hand  ?  It  would  be  for  the  state  to  pre- 
scribe their  direction.     9  Cranch,  48,  52,  292. 

If  the  distinction  between  public  and  private  corporations 
be  that  interests  are  protected,  all  are  protected,  because  there 
can  be  no  litigation  without  interests.  4  Wheat.,  629,  680t 
659,  660,  693,  694 ;  IS  Wend.  (N.  Y.),  825,  884,  887. 

Was  a  right  of  action  such  a  property  as  is  protected?  The 
penalty  was  never  reduced  into  possession,  and  the  state  liad 
a  right  to  defeat  the  remedy  when  it  was  sought  bv  a  suit  in 
its  own  name.  All  the  points  in  this  case  are  covered  by  1  Mo., 
169.  Counties  are  public  corporations,  and  can  be  changed  or 
modified  at  the  pleasure  of  the  state.    Breese  (111.))  l^^* 

In  the  case  of  the  town  of  Pawlet  private  interests  were 
involved ;  it  was  not  intended  to  throw  the  shield  of  protec- 
tion over  public  property.  The  public  may  do  what  they 
please  with  their  own.  A  legislature  cannot  repeal  a  char- 
ter, and  take  the  property  of  individuals ;  but  if  you  refuse  to 
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it  the  power  to  control  public  fundB,  you  strip  it  of  a  useful 
and  legal  authority. 

R.  Johnson  argued  upon  the  same  side,  but  of  his  argument 
the  Reporter  has  no  notes. 

Sergeant^  for  plaintiff  in  error,  in  conclusion,  stated  the  facts 
in  the  case,  referred  to  the  acts  of  Assembly,  and  then  a£gued 
that  the  proviso  in  the  act  of  1885  was  not  a  penalty.  Tnere 
was  an  alternative,  an  option  given  to  the  railroad  company, 
either  to  make  the  road  as  directed,  or  to  pay  the  mbney.  The 
nature  of  the  proviso  was  perfectly  understood  by  the  legisla- 
ture. The  previous  part  of  the  law  enacted,  that  the  company 
should  pass  through  three  towns.  Had  the  law  stopped  there, 
the  obligation  would  have  been  complete,  under  the  penalty, 
as  it  is  said  by  the  other  side,  of  forfeiting  their  charter.  But 
the  proviso  makes  a  difference.  If  the  company  choose  to  pay 
the  money,  they  may  decline  to  obey  the  enacting  clause. 
The  difference  between  a  law  and  an  agreement  is,  that  r^cAQ 
*the  one  is  binding  absolutely,  and  the  other  not  with-  ^ 
out  an  assent.  But  here  the  company  were  required  to  signify 
their  assent  to  the  law,  which  shows  that  the  legislature  thought 
they  were  making  a  contract.  When  a  state  becomes  a  con- 
tracting party,  she  acts  with  no  higher  power  than  an  individ- 
ual, except  that  sometimes  persons  are  made  able  to  contract 
who  would  be  unable,  without  the  assistance  of  legislation.  A 
confusion  arises  in  some  cases  from  the  same  power  making 
laws  and  contracts ;  and  the  different  mode  of  action  must  be 
steadily  kept  in  view.  A  treaty  is  binding,  and  yet  there  is 
no  exercise  of  a  legislative  power.  In  the  case  before  us,  the 
company  were  not  bound  to  adopt  any  certain  route.  All  that 
the  legislature  said  was,  that  if  they  did  not  agree  to  pass 
through  the  three  towns,  they  should  not  have  the  subscrip- 
tion of  $3,000,000.  It  makes  no  difference,  in  a  legal  point  of 
view,  whether  it  was  or  was  not  difficult  to  construct  the  road 
along  that  route.  This  circumstance  did  not  alter  the  con- 
tract. If  they  had  agreed  to  pay  the  $1,000,000,  the  legisla- 
ture could  not  have  compelled  them  to  pass  through  the  towns. 

The  act  of  1840  does  not  declare  what  that  of  1836  was, 
but  professes  to  annihilate  it.  But  the  legislature  cannot  do 
this.  They  cannot  even  construe  the  law,  which  is  the  pecu« 
liar  province  of  a  court.  There  is  nothing  in  this  disability 
derogatory  to  the  dignity  of  Maryland,  because  it  is  common 
to  all  the  states.  Courts  may  look  at  acts  which  are  in  pari 
materia^  but  the  examination  is  only  to  guide  their  judgment, 
and  not  because  the  legislature  has  a  right  to  constiue  a  con- 
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tract  already  made.  When  the  Constitation  of  the  United 
States  protects  contracts,  it  means  that  they  shall  be  define^ 
and  construed  according  to  received  and  settled  principles; 
there  is  no  exception  of  implied  contracts  or  those  made  by 
states  or  corporations,  public  or  private.  Public  corporations 
have  a  right  to  make  contracts  and  to  sue,  and  there  is  no 
exception  of  a  penalty  by  contract,  such,  for  example,  as  a 
bond.  This  court  has  always  acted  up  to  the  letter  and  spirit 
of  the  Constitution,  and  it  is  a  subject  of  rejoicing  that  its 
opinions  have  found  their  way  into  the  hearts  of  the  people, 
.ind  become  guides  of  action.  In  a  convention  of  the  people 
of  Pennsylvania,  which  met  not  long  since,  an  argument  ad- 
dressed to  that  body,  founded  on  the  decisions  of  this  court, 
settled  a  question  which  had  been  much  debated.  It  is  a 
principle  that  contracts  must  be  interpreted  by  the  judiciary, 
and  this  is  equally  true  of  contracts  made  by  individuals  or 
states.  All  the  incidents  of  contracts  are  protected  also,  and 
no  equivocation  or  subterfuge  will  be  allowed.  The  only  dis- 
tinction which  can  be  made  amongst  penalties,  is  regarding 
crimes  and  contracts.  No  one  can  contract  to  commit  a 
crime ;  it  would  be  void.  If  the  act  of  1840  impairs  the  obli- 
gation of  a  contract,  it  is  nugatoiy.  Between  individuals, 
this  would  be  considered  a  case  of  contract,  and  there  is  in 
the  law  no  exercise  of  the  legislative  power,  which  would 

*S471  *^*^®  ^®®^  *^®  ^*^^^  ^^  Washington  county,  by  it,  had 
-■  been  empowered  to  make  a  contract.  But  this  was  not 
necessary.  The  state  could  contract,  undoubtedly,  and  so 
could  the  railroad  company,  and  a  third  party  is  introduced 
with  the  consent  of  both.  A  charter  is  a  contract ;  but  pro- 
visions are  sometimes  introduced  into  it  which  are  not  maUers 
of  contract.  4  Wheat.,  285.  In  the  present  case,  the 
acceptance  completed  the  contract.  If  you  strike  out  of  the 
law  the  words,  "for  the  use  of  Washington  county,"  there  is 
nothing  to  show  what  was  to  be  done  with  the  money.  But 
when  these  were  inserted,  it  prevented  the  state  from  claim- 
ing it  for  herself;  if  she  had  done  so,  the  railroad  company 
would  have  been  justified  in  refusing  to  pay.  Here  then 
were  two  parties,  each  capable  of  contracting;  and  as  to  the 
capacity  oi  Washington  county  so  to  do,  it  was  held,  in  the 
case  of  Terrett  and  Taylor^  that  the  recognition  of  a  power 
to  contract  is  equivalent  to  a  fresh  grant  of  power.  A  bond 
between  A.  and  B.,  for  the  use  of  C,  admits  G.'s  interest, 
and  suit  must  be  brought  in  the  name  of  the  obligee.  When 
a  bond  is  assiraed,  there  is  an  implied  engagement  that  the 
assignor  will  do  nothing  to  impair  the  interest  (  f  the  other 
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party.  A  cestui  que  trust  has,  in  equity,  a  control  of  the 
rond.     BUick  v.  Zacharie^  decided  at  this  term. 

The  act  of  1885  is,  in  fact,  a  stipulation  for  a  license  to 
depart  from  a  prescribed  route.  It  has  been  said,  by  the 
other  side,  that  it  is  a  penalty,  that  the  legislature  can  release 
it,  and  that  if  it  is  a  contract,  the  legislature  can  annul  it. 
If  it  is  a  penalty,  and  the  state  has  released  it,  the  question 
cannot  come  up  here.  We  have  no  desire  to  say  anything  as 
to  the  power  of  a  state  over  criminal  penalties,  such  as  that 
in  10  Wheat.  It  is  said  that  Washington  county  was  not  a 
party  to  the  contract.  But  it  seems  to  be  conceded  that  if  it 
were  not  for  the  act  of  1840,  there  would  be  no  opposition  to 
the  claim.  There  was  a  time  then,  when  Washington  county 
had  an  interest,  and  this  remained  at  the  institution  of 
the  suit.  If  the  state  of  Maryland  were  to  receive  the 
money  as  the  plaintifiF  in  the  cause,  perhaps  we  could  not 
legally  coerce  her  to  pay  it  to  Washington  county.  But  she 
would  be  morally  bound  to  do  so.  The  moment  that  the 
railroad  company  determined  not  to  pass  through  the  three 
towns,  Washington  county  acquired  a  right.  The  trustee 
and  tlie  party  bound  have  concurred  to  destroy  the  contract, 
and  it  is  only  in  consequence  of  this,  that  Washington 
county  does  not  stand  as  it  did  at  first.  It  has  been  said  that 
the  legislature  could  take  away  the  remedy  by  which  the 
contract  was  to  be  enforced.  But  the  decisions  of  this  court 
are  uniform,  that  a  legislature  cannot  take  away  a  right, 
under  pretence  of  affecting  the  remedy.  The  last  case  upon 
this  point  is  Bronson  v.  Kemie^  1  How.,  811. 

If  the  law  impairs  a  remedy,  or  varies  a  contract  a  hair's 
breadth,  it  is  void ;  and  it  makes  no  difference  whether  it  is  a 
general  or  a  'special  law.    In  the  case  before  us,  the  r«54Q 

Elaintiffs  are  put  in  a  worse  situation  than  they  were  ^ 
efore,  and  the  same  thing  is  intended  to  be  accomplished  as 
if  a  law  had  been  passed  forbidding  them  to  bring  a  suit. 

It  is  said  that  Washington  county  is  a  public  municipal 
corporation,  and  therefore  within  the  control  of  the  legisla- 
ture. But  in  the  act  of  1885,  there  was  no  reservation 
of  power  upon  this  ground.  It  may  be  that  the  votes  of 
some  few  pei*8ons  were  required  to  pass  the  law,  who  would 
not  have  voted  for  it  if  any  such  reservation  had  been  made. 
Men  cannot  be  such  general  philanthropists  as  to  give  up  the 
interests  of  their  own  immediate  neighborhood.  Suppose 
Washington  county  to  have  said,  if  you  take  away  the  road 
firom  us,  you  must  make  compensation.  In  such  case,  the 
law  would  not  have  been  passed  with  a  reservation  in  it  like 
the  one  just  spoken  of.     And  if  it  be  a  contract,  it  is  violated 
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for  the  benefit  of  the  railroad  company.  The  argument  on 
the  other  side  goes  to  the  extent  that  every  contract,  made  by 
a  pnblio  municipal  corporation,  is  beyond  the  pale  of  the 
Constitution.  There  is  no  decision  of  this  court  that  such  a 
charter  and  property  can  be  taken  away.  One  of  the  com- 
plaints in  the  Declaration  of  Independence  is,  that  charters 
were  taken  away;  and  this  practice,  in  part,  produced  a  revo- 
lution in  Enriand.  By  this  argument,  they  may  all  be  swept 
off;  and  such  corporations  may,  moreover,  be  asked  what 
they  are  going  to  ao  with  their  property.  It  has  been  said, 
that  supposing  it  to  be  a  contract,  it  cannot  inure  to  the 
benefit  of  Washington  county.  But  an  implication  cannot 
be  made  contrary  to  what  is  expressed,  or  what  is  just  and 
right.  What  Washington  county  is  going  to  do  with  the 
money  is  of  no  concern  to  the  railroad  company,  the  true 
defendant  in  this  cd^se.  It  may  educate  the  poor  with  it; 
it  may  pay  debts,  or  it  may  erect  a  monument  to  that  glorious 
clause  in  the  Constitution  which  enables  it  to  assert  its  rights 
in  this  court. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court. 

The  question  brought  before  the  court  by  this  writ  of  error 
depends  upon  the  construction  and  effect  of  an  act  of  the 
General  Assembly  of  Maryland,  passed  at  December  session, 
1885,  entitled  "An  act  for  the  promotion  of  internal  improve- 
ment." 

The  original  charter  of  the  Baltimore  and  Ohio  Railroad 
Company  authorized  it  to  construct  a  railroad  from  Baltimore 
to  some  suitable  point  on  the  Ohio  river,  without  prescribing 
any  particular  route  over  which  the  road  was  to  pass ;  leaving 
the  whole  line  to  the  judgment  and  discretion  of  the  com- 
pany. But  by  the  act  above  mentioned  the  state  proposed  to 
subscribe  $8,000,000  to  its  capital  stock,  provided  the  com- 
pany assented  to  the  provisions  of  that  law;  and,  among 
other  provisions,  this  act  of  Assembly  required  the  road  to 
pass  through  Cumberland,  Hagerstown,  and  Boonsborough ; 
and  provided  also  that,  if  the  road  was  not  located  in  the 
♦A4.Q1  '"^^n®^  therein  'pointed  out,  the  company  "should 
*^*^-l  forfeit  $1,000,000  to  the  state  for  the  use  of  Washing- 
ton county." 

The  towns  of  Cumberland,  Hagerstown,  and  Boonsborough, 
are  all  situated  in  Maryland ;  the  first  in  Alleghany  county 
and  the  two  latter  in  Washington. 

This  law  was  assented  to  by  the  company,  and  became 
obligatory  upon  it>  and  the  sum  proposed  was  subscribed  by 
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the  state;  bat  for  reasons  which  it  is  not  necessary  here 
to  mention,  the  company  did  not  locate  the  road  through 
Hagerstown  or  Boonsborough,  nor  pass  through  any  part  of 
Washing^n,  on  its  way  from  Harper's  Ferry  to  Cumberland, 
to  which  point  the  road  has  been  made;  and  this  suit  was 
thereupon  brought,  at  the  instance  of  the  commissioners  of 
Washington  county,  in  the  name  of  the  state,  for  the  use  of 
the  county,  to  recover  the  $1,000,000  above  mentioned. 
After  the  suit  had  been  instituted,  the  state,  at  December 
session,  1840,  passed  a  law  repealing  so  much  of  the  act  of 
1885  as  required  the  company  to  locate  the  road  through 
Hagerstown  and  Boonsborough,  and  remitting  the  forfeiture 
of  the  $1,000,000,  and  directing  any  suit  instituted  to  recover 
it  to  be  discontinued. 

The  commissioners  of  Washington  county,  however,  at 
whose  instance  the  action  was  brought,  insisted  that  the 
money  was  due  to  the  county  by  contract,  and  that  it  was 
not  in  the  power  of  the  state  to  release  it;  and  upon  that 
ground  continued  to  prosecute  the  suit;  and. the  Court  of 
Appeals  of  the  state,  having  decided  against  the  claim,  the 
case  is  brought  here  by  writ  of  error. 

Undoubtedly,  if  the  money  was  due  te  Washington  county 
by  contract,  the  act  of  1840,  which  altogether  takes  away  the 
remedy,  would  be  inoperative  and  void.  But  even  if  the 
provisions  upon  this  subject  in  the  act  of  1885  could  be 
regarded  as  a  contract  with  the  railroad  company,  it  would 
be  difficult  to  maintain  that  the  county  was  a  party  to  the 
agreement  or  that  it  acquired  any  private  or  separate  interest 
under  it,  distinct  from  that  of  the  state.  It  was  certainly  at 
that  time  the  policy  of  the  state  to  require  the  road  to  pass 
through  the  places  mentioned  in  the  law,  and  if  it  failed  to  do 
so,  to  appropriate  the  forfeiture  to  the  use  of  the  county. 
But  it  cannot  be  presumed  that  in  making  this  appropriation 
the  legislature  was  governed  merely  by  a  desire  to  advance 
the  interest  of  a  single  county,  without  any  reference  to  the 
interests  of  the  rest  of  the  stete.  On  the  contrary,  the  whole 
scope  of  the  law  shows  that  it  was  lenslating  for  stete  pur- 
poses, making  large  appropriations  for  improvemente  in  differ- 
ent places ;  and  S  the  policy  which  at  that  time  induced  it  to 
prescribe  a  particular  course  for  the  road,  and  in  case  it 
was  not  followed  to  exact  from  the  company  $1,000,000  and 
devote  it  to  the  use  of  Washington  county,  was  afterwards 
discovered  to  be  a  mistaken  one,  and  likely  to  prove  highly 
injurious  to  the  rest  of  the  stete,  it  had  unquestionably  the 
power  to  change  ite  policy,  and  allow  the  company  to  r«ggA 
pursue  a  different  course,  and  to  ^release  it  from  ite  ^ 
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obligations  both  as  to  the  direction  of  the  road  and  the  pay* 
ment  of  the  money.  For,  in  doing  this,  it  was  dealing  alto« 
gether  with  matters  of  pnblic  concern,  and  interfered  witii  no 
private  right ;  for  neither  the  commissioners,  nor  the  oonnty, 
nor  any  one  of  its  citizens,  had  acquired  any  separate  or  pri« 
Tate  interests  which  could  be  maintained  in  a  court  of  justice. 
As  relates  to  the  commissioners,  they  are  not  named  in  the 
law,  nor  were  they  in  any  shape  parties  to  the  contract  sup- 
posed to  have  been  made,  nor  is  the  money  declared  to  be  for 
their  use.  They  are  a  corporate  body,  it  is  true,  and  the  mem- 
bers who  compose  it  are  chosen  by  the  people  of  the  county. 
But  like  similar  corporations  in  every  other  county  in  the 
state,  it  is  created  for  the  purposes  of  government,  and  clothed 
with  certain  defined  and  limited  powers  to  enable  it  to  per- 
form those  public  duties  which,  according  to  the  laws  and 
usages  of  the  state,  are  always  intrusted  to  local  county  tri- 
bunals. Formerly  they  were  appointed  in  all  of  the  counties 
annually,  by  the  executive  department  of  the  government, 
and  were  then  denominated  the  Levy  Court  of  the  county ; 
and  in  some  of  the  counties  they  are  still  constituted  in  thai 
manner,  the  legislature  commonly  retaining  the  old  mode  of 
appointment,  or  directing  an  election  by  the  people,  as  the 
citizens  of  any  particular  county  may  prefer.  But,  however 
chosen,  their  powers  and  duties  depend  upon  the  will  of  the 
legislature,  and  are  modified  and  changed,  and  the  manner  of 
their  appointment  regulated  at  the  pleasure  of  the  state. 
And  if  this  money  had  been  received  from  the  railroad 
company,  the  commissioners,  in  their  corporate  capacity, 
would  not  have  been-  entitled  to  it,  and  could  neither  have 
received  nor  disbursed  it,  nor  have  directed  the  uses  to  which 
it  should  be  applied,  unless  the  state  had  seen  fit  to  enlarge 
their  powers  and  commit  the  money  to  their  care.  If  it  was 
applied  to  the  use  of  the  county,  it  did  not  by  any  means  fol- 
low that  it  was  to  pass  through  their  hands,  and  the  mode  of 
application  would  have  depended  altogether  upon  the  will  of 
the  state.  This  corporation,  therefore,  certainly  had  no  pri- 
vate corporate  interest  in  the  money,  and  indeed  the  suit  is 
not  entered  for  their  use,  but  for  the  use  of  the  county.  The 
claim  for  the  county  is  equally  untenable  with  that  of  the 
commissioners.  The  several  counties  are  nothing  more  than 
certain  portions  of  territory  into  which  the  state  is  divided 
for  the  more  convenient  exercise  of  the  powers  of  government. 
They  form  together  one  political  body  in  which  the  sovereignty 
reeides.  And  in  passing  the  law  of  1835,  the  people  of  Wash- 
ington county  did  not  and  could  not  act  as  a  community  hav- 
ing se{>arate  and  distinct  interests  of  their  own,  but  as  a 
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porli<m  of  the  Borereiffniy;  their  delegates  to  the  General 
Assembly  actine  in  conjonetion  with  the  delegates  from  ever; 
other  part  of  me  state,  and  legislating  for  public  and  state 
purposes,  and  the  validity  of  the  law  did  not  depend  upon 
their  assent  to  its  provisions,  as  it  would  have  been  r«gg] 
equally  obligatory  upon  them,  if  *every  one  of  their  *- 
delegates  had  voted  against  it,  provided  it  was  passed  by 
a  constitutional  majority  of  the  General  Assembly.  And 
whether  the  money  was  due  by  contract  or  otherwise,  it  must, 
if  received  and  applied  to  the  use  of  the  county,  have  yet 
been  received  and  applied  by  the  state  to  public  purposes 
in  the  county.  For  the  county  has  no  separate  and  corporate 
organization  by  which  it  could  receive  the  money  or  designate 
agents  to  receive  it  or  give  an  acquittance  to  the  railroad 
company,  or  determine  upon  the  uses  to  which  it  should 
be  appropriated.  We  have  alreadv  seen  that  the  corporation 
of  commissioners  of  the  county  had  no  such  power;  and 
certainly  no  citizen  of  the  county  had  any  private  and  indi- 
vidual property  in  it.  It  must  have  rested  with  the  state  so 
to  dispose  of  it  as  to  promote  the  general  interest  of  the 
whole  community,  by  the  advantages  it  bestowed  upon  this 
particular  portion  of  it. 

Indeed,  if  this  money  is  to  be  considered  as  due,  either  to  the 
oommissioners  or  to  the  county,  by  contract  with  the  railroad 
company,  so  that  it  may  be  recovered  in  this  suit,  in  opposition 
to  the  will  and  policy  of  the  state,  it  would  follow  necessarily 
that  it  might  have  been  released  by  the  party  entitled,  even  if 
the  state  had  desired  to  enforce  it.  And  if  the  state  had 
adhered  to  the  policy  of  the  act  in  question,  and  supposed  it 
to  be  for  the  public  interest  to  insist  that  the  road  should  pass 
along  the  line  prescribed  in  that  law,  or  the  company  be  com- 
pelled to  pay  the  million  of  dollars,  according  to  the  construc- 
tion now  contended  for,  the  commissioners  or  the  county  might 
have  counteracted  the  wishes  of  the  state,  and,  by  releasing 
the  company  from  the  obligation  to  pay  this  money,  allowed 
them  to  locate  the  road  upon  any  other  line.  And  if  the  con- 
struction of  the  plaintafF  in  error  be  right,  the  legislature  of 
Maryland,  in  a  case  where  the  whole  people  of  the  state  had 
become  so  deeply  concerned  by  the  large  amount  subscribed 
to  the  capital  stock  of  the  road,  that  its  success  or  failure 
must  seriously  affect  the  interests  of  every  part  of  the  state ; 
and  where  the  improvement  was  regarded  as  of  the  highest 
importance  to  its  general  commercial  prosperity ;  it  deliber- 
ately deprived  itsc^  of  the  power  of  exercising  any  future 
control  over  it,  and  left  it  to  a  single  county  or  county  cor- 
poratioQ  to  decide  upon  the  course  of  the  road,  and  either  to 
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insist  on  the  line  prescribed  by  the  legislatare,  or  to  release 
the  company  from  the  obligation  to  pursue  it,  without  regard 
to  the  wishes  or  interest  of  the  rest  of  the  state.  Whether 
the  million  of  dollars  was  reserved  by  contract,  or  inflicted  as 
a  penalty,  such  a  construction  of  the  law  cannot  be  main- 
tained. 

But  we  think  it  very  clear  that  this  was  a  penalty,  to  be 
inflicted  if  the  railroad  company  did  not  follow  the  line 
pointed  out  in  the  law.  It  is  true,  that  the  act  of  18S5,  which 
changed  in  some  important  particulars  the  obligations  imposed 
by  the  original  charter,  would  not  have  been  binding  on  the 
jici-Q-i  company  without  its  consent;  and  the  Ist  section,  there- 
-■  fore,  contains  a  provision  requiring  the  *consent  of  the 
company  in  order  to  give  it  validity.  And  when  the  company 
assented  to  the  proposed  alterations  in  their  charter,  and  agreed 
to  accept  the  law,  it  undoubtedly  became  a  contract  between 
it  and  the  state ;  but  it  was  a  contract  in  no  other  sense  than 
every  charter,  whether  original  or  supplementary,  is  a  con- 
tract, where  rights  of  private  property  are  acquired  under  it. 
Yet,  although  this  supplementary  charter  was  a  contract  in 
this  sense  of  the  term,  it  does  not  by  any  means  follow  that 
the  legislature  might  not,  in  the  charter,  impose  duties  and 
obligations  upon  the  company,  and  inflict  penalties  and  for- 
feitures as  a  punishment  for  its  disobedience,  which  might  be 
enforced  against  it  in  the  form  of  criminal  proceedings,  and  as 
the  punishment  of  an  offence  against  the  law.  Such  penal 
provisions  are  to  be  found  in  many  charters,  and  we  are  not 
aware  of  any  case  in  which  they  have  been  held  to  be  mere 
matters  of  contract.  And  in  the  case  before  the  court,  the 
language  of  the  law  requiring  the  company  to  locate  the  road 
so  as  to  pass  through  the  places  therein  mentioned,  is  certainly 
not  the  language  of  contract,  but  is  evidently  mandatory,  ana 
in  the  exercise  of  legislative  power ;  and  it  is  made  the  duty 
of  the  company,  in  case  they  assent  to  the  provisions  of  that 
law,  to  pass  through  Cumberland^  Hagerstown,  and  Boona- 
borough ;  and  if  they  fail  to  do  so,  the  fine  of  f  1,000,000  is 
imposed  as  a  punishment  for  the  offence.  And  a  provision,  as 
in  this  case,  that  the  party  shall  forfeit  a  particular  sum,  in 
case  he  does  not  perform  an  act  required  by  law,  has  always, 
in  the  construction  of  statutes,  been  regarded  not  as  a  con- 
tract with  the  delinquent  party,  but  as  tne  punishment  for  an 
offence.  Undoubtedly,  in  the  case  of  individuals^  the  word 
forfeit  is  construed  to  be  the  language  of  contract,  because 
contract  is  the  only  mode  in  which  one  person  can  become  liar 
ble  to  pay  a  penalty  to  another  for  a  breach  of  duty,  or  the 
failure  to  perfi^rm  an  obligation.     In  legislative  proceedings, 
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however,  the  construction  is  otherwise,  and  a  forfeiture  is 
alwajrs  to  be  regarded  as  a  punishment  inflicted  for  a  violation 
of  some  duty  enjoined  upon  the  party  by  law;  and  such,  very 
clearly,  is  the  meaning  of  the  word  in  the  act  in  question. 

In  this  aspect  of  the  case,  and  upon  this  construction  of  the 
act  of  Assembly,  we  do  not  understand  that  the  right  of  the 
state  to  release  it  is  disputed.  Certainly  the  power  to  do  so  is 
too  well  settled  to  admit  of  controversy.  The  repeal  of  the 
law  imposing  the  penalty,  is  of  itself  a  remission.  1  Cranch, 
104 ;  5  Id.,  281 ;  6  Id.,  208,  829.  And  in  the  case  of  the 
UniUd  States  v.  Morris,  10  Wheat.,  287,  this  court  held,  that 
Confess  had  clearly. the  power  to  authorize  the  Secretary  of 
the  Treasury  to  remit  any  penalty  or  forfeiture  incurred  by 
the  breach  of  the  revenue  laws,  either  before  or  after  judg- 
ment ;  and  if  remitted  before  the  money  was  actually  paid,  it 
embraced  the  shares  riven  by  law  in  such  cases  to  the  o£5cers 
of  the  customs,  as  weU  as  the  share  of  the  United  States.  The 
right  to  remit  a  penalty  like  this  stands  upon  the  same  prin- 
ciples. 

*We  are,  therefore,  of  opinion,  that  the  law  of  1840, 


hereinbefore  mentioned,  did  not  impair  the  obligation 


[*558 


of  a  contract,  and  that  the  judgment  of  the  Court  of  Appeals 
of  Maryland  must  be  affirmed. 


I  •••» 


Ji^MBS  SxDCPSON,  PLAnmFF  IK  Ebbob,  V.  Wbst  Chesteb 

Railboad  Company. 

The  88th  rule  of  court  forhids  the  hisertion  of  the  whole  of  the  charge  of  the 
court  to  the  Jmr  in  a  general  hill  of  exceptions,  but  requires  that  the  part 
excepted  to  shall  be  specifically  set  out.^ 

This  court  has  not  the  power  to  correct  any  errors  or  omissions  which  may 
have  been  made  in  the  Circuit  Court  in  framing  the  exception;  nor  can  it 
rega^  any  part  of  the  charge  as  the  subject-matter  of  revision,  unless  the 
judffes,  or  one  of  them,  certtfy  under  his  seal,  that  it  was  excepted  to  at  the 
trial. 

If  the  omission  of  a  part  of  the  charge,  which  was  in  fact  embraced  in  the 
exception,  is  a  mere  clerical  error,  the  party  will  be'entitled  to  a  eertiorarij 
upon  producing  a  copy  of  the  exception,  properly  certified. 

But  in  no  case  can  the  exception  certified  under  the  seals  of  the  Judges  of  the 
Circuit  Court  be  altered  or  amended.* 

A  SUGGESTION  was  made,  in  this  case,  of  diminution  in  the 
record,  and  a  motion  for  a  certiorari  to  bring  up  the  charge 

^CrrsD.     United  States  y,  Morgan,       ^CrrvD.  Bridges  y.  Kvykendall,  69 
11  How.,  158.  Miss.,  828. 
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which  the  court  delivered  to  the  jury  on  the  trial  of  the 
in  the  Circuit  Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Pennsylvania. 

Mr.  Chief  Justice  TANEY  delivered  the  following  opinion 
of  the  court. 

The  plaintiff  in  error  in  this  case  suggests  that  there  is 
diminution  in  the  record,  in  omitting  the  charge  to  the  jury 
which  was  delivered  at  the  trial  by  the  Circuit  Court,  and 
moves  for  a  certiorari^  that  it  may  be  set  out  at  length,  and 
appended  to  the  record. 

So  much  of  the  charge  of  the  court  as  was  excepted  to  at 
the  trial,  is  inserted  in  the  record  as  it  nowetands ;  and  by  the 
88th  rule  of  this  court,  adopted  at  January  Term,  1882,  it  was 
ordered,  that  thereafter  ^^  the  judges  of  liie  Circuit  and  Dis- 
trict Courts  do  not  allow  any  bill  of  exceptions,  which  shall 
contain  the  charge  of  the  court  at  large  to  the  jury,  in  triaJs 
at  common  law,  upon  any  general  exception  to  the  whole  of 
such  charge.  But  that  the  party  excepting  be  required  to 
state  distinctly  the  several  matters  in  law,  in  such  enargne,  to 
which  he  excepts ;  and  that  such  matters  of  law,  and  those 
only,  be  inserted  in  the  bill  of  exceptions,  and  allowed  by  the 
court." 

The  record  now  before  us  contains  as  much  of  the  charge  as 
is  authorized,  by  this  rule,  to  be  inserted  in  the  exception,  and 
the  motion  for  a  certiorari  must  therefore  be  overruled. 

*i)541  *^'  ^'  ^^^^^^^^  afterwards  filed,  and  read  in  open 
^  court,  the  following  suggestion  in  writing,  to  wit: 

In  the  printed  record,  a  mere  omission  is  made  of  a  portion 
of  the  manuscript  charge.  1.  After  the  reference  to  Mvans  v. 
Jordan^  9  Cranch,  201,  Sprinted  record,  p.  30,  near  the  bottom 
of  the  page,)  there  are  lour  and  a  half  pages  of  manuscript, 
(pages  26,  27,  28,  29,  80.)  2.  On  page  27  of  the  manuscrq^t 
are  these  words :  "  It  thus  appears  that  the  act  of  1889  goes 
only  one  step  beyond  those  of  1832  and  1836,  and  is  a  dead 
letter,  if  it  protects  the  person  who  has  purchased,  constructed, 
or  used  the  machine  invented,''  &c. 

A  memorandum  endorsed  by  Judge  Baldwin,  ^^  Stimpson  v. 
We^  Chester  Railroad  Oompany,  Exceptions  to  the  onarge.** 
In  this  memorandum  are  found  the  following  words:  "7 sect, 
act  of  1889  ^oes  only  one  step  beyond  those  of  1882  and  1886, 
and  is  dead  letter  so  far  as  protection  against  such  subsequent 
use." 

8.  On  page  80  of  the  manuscript  charge  are  these  words : 
^  In  the  case  before  us,  it  clearly  appears  that  the  drfendanliiB 
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ecnstructed  their  railroad  with  the  plaintifiTs  curves,  in  1884, 
one  year  or  more  before  the  plaintiff's  application  for  his  re* 
newed  patent,  consequently  they  may  continue  its  use  without 
liability  to  the  plaintiff." 

The  same  memorandum,  endorsed  by  Judge  Baldwin,  con- 
tains these  words :  ^^  As  defendants  made  railroad  in  18S4, 
they  may  continue  use." 

Thus  it  will  be  perceived,  the  very  points  objected  to  ia 
writing,  and  the  writing  received  and  admitted  to  be  such  hf 
Judge  Baldwin,  are  omitted  in  copying  the  charge  at  the 
clerk's  office  at  Philadelphia.  The  language  of  the  charge,  as 
written  out,  is  somewhat  more  extended  than  that  of  a  mem(>- 
randum  hastily  made  while  it  was  delivered,  but  it  is,  through- 
out, substantially,  and  in  part,  literally  the  same. 

The  ^^  important  question  "  in  the  case  was,  the  defendanti^ 
right  to  use,  after  the  date  of  the  second  patent,  the  speciAs 
machine  constructed  and  used  by  them  before  the  date  of  that 
patent.  This  question,  according  to  the  printed  record,  iM  not 
decided  at  all,  nor  left  to  the  jury,  nor  any  result  arrived  at  ia 
rerard  to  it. 

The  whole  charge  is  not  wanted,  but  only  those  parts  dis- 
tinctly excepted  to  at  the  moment,  and  inadvertently  omitted 
by  a  copyist. 

It  is  obvious,  besides,  that  the  charge,  or  the  fragment  of  a 
charge  printed,  is  not  only  elliptical,  but  insensible.  The 
judge  says,  (p.  80,)  "  Another  important  question,'*  &c.,  yet 
no  question  appears.  The  manuscript  must  be  consulted  in 
order  to  give  meaning  or  object  to  the  phrase. 

The  counsel  for  the  defendant  in  error  would  probably  learti 
with  some  surprise,  that  this  application  has  been  refused.  In 
the  paper  book  which  that  counsel  has  caused  to  be  printed, 
page  3,  third  paragraph,  the  7th  section  of  the  act  of  r«ece 
1839  is  quoted,  and  supported  *by  points  and  references.  ^ 
All  this  is  without  object  or  origin  in  the  printed  lecord.  The 
source  of  it  is  dried  up  by  the  omission  of  the  copyist.  So 
page  4  of  that  paper  book,. No.  6,  "under  the  act  of  1889, 
&c."  These  remarks  are  applicable  only  to  the  omitted  parts 
of  the  charge. 

The  counsel  for  plaintiff  in  error,  who  now  moves  for  a  eer" 
tiorari^  was  not  present  at  the  trial,  but  his  colleague,  who  tried 
the  cause,  informs  him  that  the  judge  undertook  to  put  the 
whole  charge  on  the  record,  and  the  concluding  words  along 
with  it.     Thus, 

1.  The  whole  charge,  under  the  promise  of  the  judge,  ought 
to  be  a  part  of  the  record. 

2.  The  omitted  parts  in  the  printed  record  are  the  eesenee 
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and  substance  of  the  case,  admitted  by  the  judge  to  be  Buoh, 
and  specifically  excepted  to  at  the  moment. 

8.  The  whole  difficulty  arises  from  a  mere  inadvertence  of  a 
clerk. 

4.  Extreme  injustice  will  be  done,  if  the  clerical  omisflion 
be  not  corrected. 

5.  Were  the  judge  living,  verbal  explanations  might  be 
given  by  him,  but  not  more  precise  perhaps  than  the  written 
endorsement  or  the  memorandum  of  counsel. 

Finally,  the  printed  record  shows  that  the  judge  put  the  case 
on  two  points : — 

First,  was  the  second  patent  void? 

The  judge  decided  that  it  is.    . 

Secondly,  if  the  second  patent  were  not  void,  then,  can  the 
plaintiff  recover,  when  the  specific  machine  used  by  the  de- 
fendants was  first  made  and  used  by  them  before  the  second 
patent  was  taken  out? 

This  second  point,  according  to  the  printed  record,  the  ju<k;e 
states,  but  does  not  decide,  or  put  in  such  shape  as  to  let  the 
jury  decide.  His  conclusion  is  omitted,  while  his  premises  are 
stated.  And  a  correction  of  this  is  the  subject  of  the  certuh 
*ari.  Mr.  Ingersoll  then  moved  the  court  for  a  writ  of  certio- 
rari to  be  directed  to  the  judges  of  the  Circuit  Court  of  the 
United  States  for  the  eastern  district  of  Pennsylvania,  com- 
manding them  to  certify  forthwith  whatever  errors  and  omis' 
sions  slukU  be  found. 

Upon  which  motion,  Mr.  Chief  Justice  TANEY  delivered 
the  opinion  of  the  court. 

A  motion  was  made  at  a  former  day  of  the  present  term  for 
a  certiorari  to  bring  up  the  charge  delivered  by  the  Circuit 
Court  at  the  trial,  to  be  set  out  at  length,  and  appended  to 
the  record.  This  motion  was  overruled  for  the  reason  then 
stated  by  the  court. 

The  motion  has  since  been  revived,  and  a  copy  of  what  pur- 
ports to  have  been  the  charge  of  the  court  at  length  has  been 
*5561  P^^d^^^^^  ^^^  order  to  show  that  a  material  point  in  it 
J  has  not  been  inserted  in  the  *exception,  as  brought  up 
in  the  record ;  and  some  memorandums  in  the  handwriting  of 
the  late  presiding  judge  of  the  Circuit  Court  have  also  been 
laid  before  this  court  for  the  purpose  of  showing  that  an  excep- 
tion was  reserved  to  the  part  of  the  charge  a|)ove  referred  to. 

In  relation  to  the  exception  stated  in  the  record,  the  court 
think  it  proper  to  say,  that  it  contains  a  great  deal  of  argu- 
ment which  is  altogether  out  of  place  in  an  exception,  and 
contrary  to  the   lirections  of  this  court  as  given  in  the  88th 
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rule.  And  it  would  appear,  from  the  copy  of  the  charge  pro* 
duced  in  support  of  this  motion,  that  while  much  of  the 
argument  of  the  Circuit  Court  has  been  improperly  inserted, 
the  matter  of  law  which  the  argument  was  intendea  to  prove, 
and  upon  which  the  jury  were  instructed,  is  omitted.  But 
this  court  has  not  the  power  to  correct  any  errors  or  omissions 
that  may  have  been  made  in  the  Circuit  Court  in  framing  the 
exception ;  nor  can  we  regard  any  part  of  .the  charge  as  the 
subject-matter  of  revision  here,  unless  the  judges,  or  one  of 
them,  certify,  under  his  seal,  that  it  was  excepted  to  at  the 
trial.  If  the  portion  of  the  charge,  in  relation  to  which  .the 
diminution  is  suggested,  was  in  fact  embraced  in  the  exception, 
and  the  omission  of  it  is  a  clerical  error,  then,  upon  producing 
here  a  copy  of  the  exception  properly  certifieo,  the  plaintiff 
in  error  will  be  entitled  to  a  eertwrarU  in  order  to  supply 
the  defect.  But  we  can  in  no  respect  alter  or  amend 
the  exception  certified  under  the  seals  of  the  judges  of  the 
Circuit  Court,  either  by  referring  to  the  charge  at  length,  or 
the  notes  of  the  presiding  judge;  and  as  the  case  is  now 
presented,  the  motion  must  be  reiused. 


imrnm^ 


The  United  States,  Plaintiffs,  v.  William  H.  Fbbbmak. 

Statates  fn  paH  materia  should  be  taken  into  consideration  in  constminff  a  law. 
If  a  tibing  contained  in  a  subsequent  statute  be  within  the  reason  or  a  for- 
mer statute,  it  shall  be  taken  to  be  within  the  meaning  of  that  statute.^ 

And  if  it  can  be  gatheored  from  a  subsequent  statute  <n  paH  materia  what  mean- 
ing the  legislature  attached  to  the  words  of  a  former  statute,  this  will  amount 

>  CiTBD.     SimpkhiB  ▼.    Ward^   45  of  the  legislature,  conferring  distinct 

Mich.,  664.  rights  on  different  individuius,  which 

It  has  been  said  that  "  Statutes  are  never  can  be  considered  as  beins  one 

in  pari  materiOy  which  relate  to  the  statute,  or  the  parts  of  a  general  sys- 

same  person  or  thinff,  or  to  the  same  tem,  are  not  to  be  interpreted,  by  a 

class  of  persons  or  things.    The  word  mutual  reference  to  each  other.    As 

par  must  not  be  confounded  with  the  well  mlsht  a  contract   between  two 

term  Hmilis.     It  is  used  in  opposition  persons  be  construed  by  the  terms  of 

to  it,  as  in  the  expression  *  magis  par  another  contract  between    different 

res  sunt  quam  HmUea;*  intimating  persons."     United  Society  ▼.  EagU 

not  likeness,  but  identity.     It  is  a  Bankf  7  Conn.,  466,  460;  President, 

phrase  applicable  to  the  public  stat-  dfcc,  qf  Watetford  t.  Whitehall  Turn- 

utesor  general  laws,  made  at difPerent  pike  Co.,  0  Barb.  (N.  T.),  161,  160L 

times,  and  in  reference  to  the  same  Consequently   aU   parts,    Adama   y. 

subject.    Thus,  the  JEhoZisA  laws  con-  TFbods,  2  Cranch,  SS6,  841;  Albrecht 

ceming  paupers,  and  their  bankrupt  y.  State^  S  Tex.  App.,  313:  Common* 

acts,  are  construed  together,  as  if  they  toeatth  v.  Bobertaon^  6  Cusn.  (Mass. ), 

were  one  statute,  and  as  forming  a  488;  VanBiperY,  Essex  Public  Boad^ 

united  system;  otherwise  the  system  QYr.  (N.  J.),  28; if oorudery.CarroZly 

might,  and  probably  would,  be  unhar-  4  Md.,  885;  In  re  Murphy ^  3  Zab. 

monious  and  inconsistent.    Such  laws  (N.  J.),  180;  Torrance  y.  McDo^aldf 

are  in  pari  materia.    But  priyate  acts  12  Ga.,  626;  Brown  v.  WHght^  1  Or. 
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to  a  legislative  deelaratlon  of  Its  meaning^  and  wUl  gorem  the  eonstmetlon 
of  the  first  statute.* 

The  meaning  of  the  legislature  may  be  extended  bevond  the  precise  words 
used  in  the  law,  from  the  reason  or  motiye  upon  which  the  legislature  pro- 
ceeded, from  the  end  in  view,  or  the  purpose  which  was  desigpied;  the  luni- 
tation  of  the  rule  being  that  to  extend  the  meaning  to  any  case,  not  included 
withJbi  the  words,  the  case  must  be  shown  to  come  within  the  same  reason 
upon  which  the  law-maker  proceeded,  and  not  a  like  reason.' 

A  iM^Tet  field-officer  of  the  marine  corps  is  not  entitled  by  law  to  brevet  pay 
and  rations,  by  reason  of  his  commanding  a  separate  post  or  station,  if  the 
force  under  his  command  would  not  entitle  a  brevet  field-officer  of  infantry 
of  a  similar  grade  to  brevet  pay  and  rations. 

^5571  *^'^®  *^  ^'  ^^^  chap.  132.  does  not  repeal  the  1st  section  of  the  act  of 
^  1818,  regulating  the  pay  and  emoluments  of  brevet  officers. 

The  6th  section  of  the  act  of  30th  June.  1884,  is  a  rei>^  of  the  J<^t  resolu- 
tion of  the  two  houses  of  Congress  ox  the  25th  May,  1832,  respecting  the 
pay  and  emoluments  of  the  murine  corps. 

By  force  of  the  army  regulation  No.  1125,  authorizing  the  issues  of  double  ra- 
tions to  officers  commanding  departments,  posts,  and  arsenals,  a  brevet  fidd- 
officer  of  marines  is  entitled  to  double  rations.  But  the  fact  must  be  shown 
that  he  had  such  a  command  of  a  post  or  arsmial  at  which  double  rations 
had  been  allowed  according  to  the  army  regulations. 

(K.J.),240:Oi7deiiv.  atronor,  2Paine,  20;    Byrd  v.   State,   67   Hiss.,243; 

584;  as  well  as  all  acts.  People  v.  United  States  v.  Qilmore,   8  Wall, 

Weston,  8  Neb.,  312;  State  v.  Stewart,  380.    A  legisiative  interpretaticm  has 

47  Mo^882;  Le  Boy  v.   ChahoUa,  2  not  the  effect  that  a  decision  of  the 

Abb.  U.  S.,  448,  even  though  passed  highest  court  authorized  to  construe  a 

at  different  times  or  expired,  Coleman  statute  has.     DwnbaT  v.  BoQi^rghe, 

v.  Baeideon  Academy,  Cooke  (T«an.),  3  CI.  A  F.,  336:  Aiken  v.  Western  B. 

258;  Bex  v.  Loxdale,  1  Burr.,  445,  B,  Co.,  20  N.  Y.,  370. 

447;  or  repealed.  Bank  for  Savings  y,  'Citbd.     United  States  v.  Babbit, 

The  Collector,  SWan^4S6;  Churchy.  1   Black,  61;    Stewart  v.   JBTo^  11 

Crocker,  3  Mass.,  17,  and  also  the  en-  Wall,  504;   Atkins  v.  Disintegrating 

tire  system  of  laws.  State  v.  Jackson,  Co.,  18  Id..  801 ;   Telegraph   Co.   v. 

36  Ohio  St..  281 ;  McDougald  v.  Doug-  Egser,  19  Id.,  427;  Dickson  v.  Distriet 

kerty,  14  Oa.,  674;    Kansas  Pacinc  qf  Columbia,  18  Ot.  of  Cl.,  646. 

By,  Co.  V.  Wyandotte,  16  Kan.,  587;  In  Maxwell  v.  Collins,  8  Ind.,  88. 

as  weU  as  the  common  law,  Harberti  It  is  said  that,  '*It  is  a  settled  nue  of 

case,  3  Co.  11  6, 13  b;  Lane  v.  Colton,  interpretation   of  statutes,  that  the 

14  Mod.,  472.  486:  Hathaway  y.  John-  application  of  the  words  of  a  single 

son,  55  N.  Y.,  03;  Dorrity  v.  Bai>p,  statute  may  be  enlarged  or  restrained 

72  Id.,  807;  Armstrong  v.  Cooley,  6  to  bring  the  operation  of  the  act  withr 

Gilm.   (111.),  509;    United  States  v.  in  the  intention  of  the  legislature, 

Vose,  1  Cranch  C.  C,  102,  touching  when  violence  will  not  be  done  by 

the  same  matter,  must  be  taken  to-  such  interpretation  to  the  language  of 

gether,  Duck  v.  Addington,  4  T.  R.,  the  statute."    Murphy  v.  Barlow,  5 

447;  Ex  parte  Dry  don,  5  Id.,  417;  Ind.,  230.    Such  a  statute  Is  one  giv- 

Berry  v.  State,  10  Tex.  App.,  815;  ing  a  right  of  appeal.    Pearson  v. 

Hayes  v.  Hanson,    12  N.    H.,  284;  Xov^oy,  53 Barb.  (N.  Y.),  407;  Con- 

Goodrich  V.  Bussell,  42  N.  T.,  177;  verse  v.  Burrows,  2  Minn.,  229;  or 

OoddardY.  Boston,  20  Pick.  (Mass.),  allowing  a  redemption  from   a   tax 

407;  White  v.  Johnson,  23  Miss.,  68 :  sale,  Jones  v.  Collins,  16  Wis.,  594;  or 

State  V.  Wilbor,  1  R.  I.,  199;  Howlett  providing  for  an  arbitration  of  dis- 

Y.  State,6Yerf.{Teun,),144;WildeY.  pute,  Twkaloosa  Bridge  v.    JemU- 

Commonwealtn,  2  Mete  (Mass.),  408;  son,  33  Ala.,  476;   or  any  remedial 

State  V.  Baldwin,  2  Bail.  (S.  C),  541:  statute,  Cullerton  v.  Mead,  22  Cal., 

The  HarHet,  1  Story,  251;  De  Ormasr  95;  Jackson  v.  Warren,  82  111.,  331: 

cose,  10  Mart.  (La.).  158, 172;  Strode  White  y,  Steam-Tug  Mary   ^itn,  6 

V.  The  Safford  Justices,  1  Brock.,  162.  Cal.,  462;  HudlerY,  Oolden,  86  N.  Y., 

*See    IS^oble  v.    State,    1    Greene  446;   or  one  to  promote  public  con- 

(Iowa),  825;  Philadelphia  Ac.  B.  B.  venience,  Marshall  v.  Vwtm^  1 S.  D. 

Co.  V.  Catawissa  B.  B.  Co.,  58  Pa.  St.,  Smith  (N.  T.)»  294. 
684 


JANUARY  TERM,   1846.  651 

The  United  States  v.  FreemuL 

IliefaGt  of  appropriations  having  been  made  by  Congress  for  dooMa  fations 
does  not  determine  what  officers  are  entitled  to  them.^ 

A  brevet  field-officer  of  the  marine  corps,  commanding  a  separate  post,  with- 
out a  command  equal  to  his  brevet  rank,  is  not  entitled  to  brevet  pay  and 
emoluments.  But  if  such  brevet  officer  is  a  captain  in  the  line  of  his  corps, 
and  in  the  actual  command  of  a  company,  whether  he  is  in  the  command  of 
a  post  or  not,  he  is  entitled  to  the  compensation  given  by  the  2d  section  of 
the  act  of  the  2d  March,  1827. 

This  case  oame  up  on  a  certificate  of  division,  from  the  Cir- 
cuit Court  of  the  United  States  for  the  district  of  Massachu- 
setts. It  was  to  test  the  right  of  the  defendant  in  error,  who 
was  also  the  defendant  below,  to  certain  pay,  allowances,  and 
emoluments,  which  he  claimed,  as  being  an  officer  of  the  ma- 
rine corps.  The  questions  which  were  certified  to  this  court 
were  the  following : — 

"1.  Whether  a  brevet  field-officer  of  the  marine  corps  is  by 
law  entitled  to  receive  the  pay  and  rations  of  his  brevet  rank 
by  reason  of  his  commanding  a  separate  post  or  station, 
although  the  force  under  his  command  should  not  be  such  as 
would  by  law,  or  by  such  regulations  as  have  in  this  respect 
and  for  the  time  the  force  of  law,  entitle  a  brevet  field-officer 
of  infantry  of  a  similar  grade  to  brevet  pay  and  rations  ? 

"2.  Whether  the  provision  respecting  brevet  pay  and  ra- 
tions in  the  third  section  of  the  act  of  1818,  chap.  117,  is 
repealed  by  the  act  of  1884,  chap.  182? 

"  8.  Whether  by  force  of  the  act  of  1884,  chap.  182,  the 
joint  resolution  of  the  two  houses  of  Congress  of  the  25th  of 
May,  1882,  respecting  the  pay  and  emoluments  of  the  marine 
corps,  is  repealed? 

"4.  Whether  by  force  of  the  army  regulation,  numbered 
1125,  authorizing  the  issues  of  double  rations  to  officers  com- 
manding departments,  posts,  and  arsenals,  a  brevet  field-officer 
of  marines,  commanding  a  sepai-ate  post  or  station,  is  entitled 
to  double  rations? 

^'  5.  Whether  the  additional  fact  of  appropriations  having 
been  made  by  Congress  for  such  double  rations,  entitles  such 
marine  officer  to  receive  the  same  for  the  years  for  which  such 
appropriations  are  made  ? 

"  6,  Whether  a  brevet  field-officer  of  the  marine  corps,  com- 
manding a  separate  post,  and  receiving  his  brevet  pay  and 
emoluments,  but  being  a  captain  in  the  line,  is  entitled  r^cgo 
to  the  ten  dollars  *a  month  additional  compensation  '- 
for  responsibility  of  clo.thing,  &c.,  under  the  act  of  1834,  chap. 

,  applying  to  the  marine  corps  the  act  of  1827,  chap.  199?" 

« As  to  appropriations,  see  Biggs  y,  2  Sneed,  (Tenn.),  410;  StateY.  Bishop, 
^fitter,  21  Ala.,  469;  JBTfna'v  ▼.  BJter  41  Mo.,  16;  PierpmU  v.  Or<meh^  10 
man,  46  Iowa,  466;  Onmier  t.  State^    Cal.,  816. 
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There  was  a  statement  of  facts  agreed  upon  in  the  court 
below,  the  only  parts  of  which  that  bear  upon  the  certified 
questions  are  the  following: — 

^^It  is  further  agreed  that  Colonel  Freeman  was  commis- 
sioned a  captain  in  the  line  of  the  marine  corps  on  the  17th 
of  July,  1821,  and  on  that  lineal  rank  he  was  commissioned  a 
lieutenant-colonel  by  brevet  on  the  17th  of  July,  1881,  and 
on  the  80th  of  June,  1884,  he  was  commissioned  a  major  in 
the  line  of  the  marine  corps. 

^^  Colonel  Freeman  files  an  account,  in  set-off  against  the 
United  States,  of  $1,018.98,  for  brevet  pay  and  rations  while 
in  command  on  the  Boston  station,  the  same  being  a  separate 
station  or  detachment,  under  the  provision  of  the  8d  section 
of  an  act  of  Congress  of  16th  April,  1814,  for  the  augmenta- 
tion of  the  marine  corps.  Said  amount  extends  from  the  80th 
of  June,  1884,  to  the  1st  of  April,  1842,  and  has  been  pre- 
sented to  and  disallowed  by  the  fourth  auditor. 

*^Said  Freeman  files  an  account  also  of  $1,669  for  double 
rations  while  in  command  on  the  Boston  station,  between  the 
80th  of  June,  1884,  and  the  1st  of  April,  1842,  under  a  joint 
resolution  of  Congress  of  25th  May,  1882;  which  account  has 
also  been  presented  to  and  disallowed  by  the  fourth  auditor. 

*^Said  Freeman  files  also  an  account  of  $854.69  for  the 
responsibilities  of  clothing,  &c.,  while  a  captain  in  the  line  of 
the  marine  corps,  and  in  command  of  the  marines  on  the 
Boston  station,  from  the  17th  of  July,  1881,  to  the  80th  of 
June,  1884,  under  an  act  of  Congress  of  80th  June,  1884, 
making  certain  allowances,  &c.,  to  uie  captains  and  subalterns 
of  the  marine  corps,  as  to  ofBcers  of  similar  erades  in  the 
army,  under  an  act  of  2d  March,  1827;  which  account 
has  likewise  been  presented  to  and  disallowed  by  the  fourth 
auditor  of  the  Treasury,  on  the  ground  that  the  defendant 
received  the  pay  of  a  grade  higher  than  that  of  captain. 

^^It  is  further  agreed  that  double  rations  have  been  paid 
heretofore  and  up  to  the  30th  of  June,  1834,  to  the  officers 
of  the  marine  corps,  in  the  manner  and  as  stated  in  the 
letter  of  the  fourth  auditor  of  date  27th  of  April,  1842, 
and  marked  B,  and  annexed;  also,  that  estimates  and  ap- 
propriations were  made,  as  stated  in  said  letter,  since  1834. 

^^Upon  the  foregoing  facts,  the  case  is  submitted  to 
the  court;  the  accounts  of  the  said  several  claims  of  the 
said  Freeman  to  be  adjusted  hereafter  by  the  officers  of  the 
Treasury,  if  the  same,  or  any  portion  of  them,  are  found  by 
the  court  to  be  legally  due. 

"Franklin  Dextbb,  U.  S.  Dis.  Att*y- 
"W.  H.  Fbeeman." 
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*  The  laws  will  be  stated  which  bear  upon  each  of  the  three 
items  into  which  the  account  is  divided,  viz.:  1,  Pay;  2,  Ra- 
tions; 8,  Clothing. 

1.  As  to  pay. 

On  the  6th  of  July,  1812,  (2  Story,  1278,)  Congress 
passed  an  **  Act  entitled  an  act  making  further  provision  for 
the  army  of  the  United  States,  and  for  other  purposes," 
the  4th  section  of  which  was  as  follows : — 

**That  the  President  is  hereby  authorized  to  confer  brevet 
rank  on  such  o£5cers  of  the  army  as  shall  distinguish  them- 
selves by  gallant  actions,  or  meritorious  conduct,  or  who 
shall  have  served  ten  years  in  any  one  grade:  Provided, 
That  nothing  herein  contained  shall  be  so  construed  as  to 
entitle  officers  so  breveted  to  any  additional  pay  or  emolu- 
ments, except  when  commanding  separate  posts,  districts, 
or  detachments,  when  they  shall  be  entitled  to  and  receive 
the  same  pay  and  emoluments  to  which  officers  of  the  same 
grade  are  now,  or  hereafter  may  be,  allowed  by  law." 

On  the  16th  of  April,  1814,  Congress  passed  an  act  (2 
Story,  1414,)  **  authorizing  an  augmentation  of  the  marine 
corps  and  for  other  purposes,"  the  8d  section  of  which  was 
exactly  similar  to  the  above,  except  that  **  officers  of  the 
marine  corps"  were  substituted  for  ** officers  of  the  army," 
and  that  in  the  proviso  the  words  **  commanding  separate 
stations  or  detachments"  were  substituted  for  ^* command- 
ing separate  posts,  districts,  or  detachments." 

On  the  16th  of  April,  1818,  an  act  was  passed  (8  Story, 
1672,)  **  regulating  the  pay  and  emoluments  of  brevet 
officers,"  the  Ist  section  of  which  was  as  follows : 

*^  Be  it  enacted,  &c..  That  the  officers  of  the  army  who  have 
brevet  commissions  shall  be  entitled  to,  and  receive,  the  pay 
and  emoluments  of  their  brevet  rank  when  on  duty  and 
having  a  command  according  to  their  brevet  rank,  and  at  no 
other  time." 

In  1826,  regulations  for  the  army  were  issued;  the  1124th 
section  was  as  follows: 

^^  Brevet  officers  shall  receive  the  pay  and  emoluments  of 
their  brevet  commissions,  when  they  exercise  command  equal 
to  their  brevet  rank;  for  example — a  brevet  captain  must 
command  a  company ;  a  brevet  major  and  a  brevet  lieutenant- 
colonel,  a  battalion ;  a  brevet  colonel,  a  regiment ;  a  brevet 
bri^dler-general,  a  brigade;  a  brevet  major-general,  a 
division." 

On  the  80th  of  June,  1884,  Congress  passed  an  act  **for 
the  better  organization  of  the  Uni^d  States  marine  corps," 
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(4  Story,  2883.)    After  increasing  the  number  of  officers  and 
privates,  the  5th  section  enacted : 

''That  the  officers  of  the  marine  corps  shall  be  entitled  to, 
and  receive,  the  same  pay,  emoluments,  and  allowancest  as 
are  now,  or  hereafter  may  be,  allowed  to  officers  of  similar 
ffrades  in  the  infantry  of  the  army,  except  the  adjutant  and 
inspector,  who  shall,"  &c.,  &c. 

*^601       *The   7th  section  provided  that  "the  commissions 
J  of  the  officers  now  in  the  marine  corps  shall  not  be 
vacated  by  this  act,"  &c. 

The  9th  section  repealed  so  much  of  the  4th  section  of  the 
act  of  the  6th  of  July  as  authorized  the  President  to  confer 
brevet  rank  on  such  officers  of  the  army  or  of  the  marine 
corps  as  shall  have  served  ten  years  in  any  one  grade. 

The  10th  section  repealed  all  acts  or  parts  of  acts  incon- 
sistent therewith. 

In  1886,  another  set  of  army  regulations  was  issued,  the 
forty-eighth  article  of  which  contained  the  following : 

"  Officers  who  have  brevet  commissions  shall  be  entitled  to 
receive  their  brevet  pay  and  emoluments,  when  on  duty, 
under  the  following  circumstances : 

"A  brevet  captain,  when  commanding  a  company. 

''A  brevet  major,  when  commanding  two  companies,  or 
when  acting  as  major  of  the  regiment. 

''A  brevet  lieutenant-colonel,  when  commanding  at  least 
four  companies,  or  when  acting  as  lieutenant-colonel  of  the 
regiment. 

''A  brevet  colonel,  when  commanding  nine  companies  of 
artillery,  or  ten  of  infantry  or  dragoons,  or  a  mixed  corps  of 
ten  companies,  or  when  commanding  a  regiment. 

"A  brevet  brigadier-general,  when  commanding  a  brigade 
of  not  less  than  two  regiments  or  twenty  companies. 

''A  brevet  major-general,  when  commanding  a  division  of 
four  regiments  or  at  least  forty  companies. 

"  A  brevet  officer,  when  assigned  by  the  special  order  of  the 
secretary  of  war  to  a  particular  duty  and  command,  accord- 
ing to  his  brevet  rank,  although  such  command  be  not  in  the 
line,  provided  hi^  brevet  allowances  are  recognised  in  the 
order  of  assignment. 

''To  entitle  officers  to  brevet  allowances  while  acting  as 
field-officers  of  regiments  according  to  their  brevets,  thev 
must  be  recognised  at  general  head-quarters  as  being  on  such 
duty,  and  the  fact  announced  accordingly  in  general  orders.*' 

The  laws  relating  to  rations  are  the  following : 

2.  Rations. 

On  the  8d  of  March,  1797,  (1  Story,  460,)  Congress  passed 
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ail  act  to  amend  and  repeal,  in  part,  the  act  entitled  ^^  An  act 
to  ascertain  and  fix  the  militaiT  establishment  of  the  United 
States,"  the  4th  section  of  which  declared  that  ^^to  each 
officer,  while  commanding  a  separate  post,  there  shall  be 
allowed  twice  the  number  of  rations  to  which  they  would 
otherwise  be  entitled." 

On  the  16th  of  March,  1802,  (2  Story,  881,)  an  act  was 
passed  ^^  fixing  the  military  peace  establishment  of  the  United 
States,"  the  5th  section  of  which  designated  the  number  of 
rations  to  which  each  officer  should  oe  entitled,  and  then 
added  as  follows,  viz. :  **  to  the  commanding  officers  of  each 
separate  post,  such  additional  number  of  rations  as  the  Presi- 
dent of  the  United  States  shall,  from  time  *to  time,  r«r/»i 
direct,  having  respect  to  the  special  circumstances  of  ^ 
each  post." 

On  the  25th  of  May,  1882,  (4  Story,  2888,)  Congress  passed 
a  joint  resolution  as  follows :  ^*  Resolved,  &c.,  That  the  pay, 
subsistence,  emoluments,  and  allowances  of  officers,  non- 
commissioned officers,  musicians,  and  privates  of  the  United 
States  marine  corps,  shall  be  the  same  as  they  were  previously 
to  the  1st  of  April,  1829,  and  shall  so  continue  until  they 
shall  be  altered  by  law." 

In  1884,  the  act  was  passed  which  has  already  been  men- 
tioned under  the  head  of  ^^Pay." 

8.  Clothing. 

On  the  2d  of  March,  1827,  Congress  passed  an  act,  (3  Story, 
2057),  the  2d  section  of  which  was  as  follows :  That  eveiy 
officer  in  the  actual  command  of  a  company  in  the  army  of 
the  United  States  shall  be  entitled  to  receive  $10  per  month, 
additional  pay,  as  *^  compensation  for  his  duties  and  responsi- 
bilities, with  respect  to  tne  clothing,  arms,  and  accoutrements 
of  the  company,  whilst  he  shall  be  in  the  actual  command 
thereof." 


NeUon^  (attorney-general,)  for  the  United  States. 
Colonel  Freemany  (in  a  printed  argument,)  the  defendant  in 
the  court  below,  for  himself. 

Nehon  made  the  following  points : 

1st.  That  a  brevet  field-officer  of  the  marine  corps  is  not  by 
law  entitled  to  receive  the  pay  and  rations  of  his  brevet  rank^ 
under  the  circumstances  stated  in  this  case. 

2d.  That  the  provision  respectine  brevet  pay  and  rations,  in 
the  8d  section  of  the  act  of  1818,  chap.  117,  is  repealed  by  the 
act  of  1884,  chap.  132. 

8d.  That  the  joint  resolution  of  the  two  houses  of  Oon« 
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gress,  of  the  25th  of  May,  I8829  is  repealed  by  the  act  of  1884, 
chap.  182. 

4th.  That  a  brevet  field-officer  of  marines,  commandiDg  a 
separate  post  or  station,  is  not  entitled  to  double  rations  by 
force  of  Army  Reflation,  numbered  1125. 

5th.  That  the  additional  fact  of  appropriations  having  been 
made  by  Congress  for  double  rations,  does  not  entitle  such 
marine  officer  to  receive  the  same,  if  otherwise  not  entitled 
thereto^  law. 

6th.  Tnat  a  brevet  field-officer  of  marines  is  not  entitled  to 
the  910  a  month,  under  the  act  of  1884,  chap.  182,  under  the 
circumstances  stated  in  the  sixth  question,  certified  in  the 
record. 

He  examined  the  subjects  in  the  order  mentioned  above,  of 
Pay,  Rations,  and  Clothing. 

1.  Pay. 

He  aamitted  that  if  the  act  of  1814  is  still  in  force,  the  de- 
fendant is  entitled  to  brevet  pay;  but  it  is  not  in  force.  The 
act  of  1884  has  changed  the  law;  the  5th  section  puts  the 
*'>621  ™^^"^  corps  on  the  same  footing  with  the  infiBintiy. 
J  What,  then,  were  the  infantry  entitled  *to  ?  To  answer 
this  question,  we  must  look  at  the  laws  of  1812  and  1814,  (the 
same  in  substance  upon  this  point,)  and  also  the  law  of  the 
16th  April,  1818,  which  expressly  declares  that  officers  of  the 
army  shall  receive  brevet  pay  when  they  have  a  command  ac- 
cormng  to  their  brevet  rank,  and  at  no  other  time.  Before 
they  can  claim  the  pay,  the  condition  must  be  shown  to  be 
complied  with ;  but  here  it  is  admitted  that  Col.  Freeman  had 
not  such  a  command. 

The  Army  Regulations  of  1825,  res^.  1124,  say  that  brevet 
officers  are  to  receive  pay  only  when  tne  command  is  equal  to 
the  rank ;  and  those  of  1886  say  the  same.  Freeman  was  a 
lieutenant-colonel  by  brevet,  and  had  not  the  command  appro* 
priate  to  that  rank. 

Does  the  act  of  1884  repeal  that  of  1814  ?  We  say  it  does. 
It  purports  to  re-o^anize  the  marine  corps ;  it  maxes  great 
changes  as  to  the  officers  and  their  rate  of  pay;  and  the  7th 
section  provides  that  the  commissions  of  the  officers  shall  not 
be  vacated.  Why  put  in  such  a  clause,  unless  there  was  a 
design  to  put  the  corps  upon  a  new  footing  altogether  ?  The 
6th  section  changes  the  pay,  emoluments,  and  allowances,  and 
puts  them  on  the  footing  of  infantry;  and  the  10th  section 
repeals  all  laws  inconsistent  with  the  act.  The  acts  of  1818 
and  1884  repealed  all  former  laws,  both  as  to  infantry  and 
marines. 

2.  Rations. 
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By  the  act  of  1797,  double  rations  were  given  to  a  com- 
mander of  a  separate  post ;  but  the  act  of  1802  changed  this 
nile,  and  substituted  another.  Instead  of  giving  them  to 
every  commander,  the  President  was  to  designate  the  number 
of  rations  for  each  post,  according  to  circumstances.  This 
was  a  repeal  of  the  act  of  1797.     They  cannot  both  stand. 

But  it  is  said  that  the  joint  resolution  of  1882  changed  the 
rule,  as  to  officers  of  marines,  and  rendered  lawful  the  same 
pay,  rations,  &c.,  which  they  had,  in  fact,  received  before  1829. 
Suppose  we  admit  this.  That  resolution  looked  to  a  future 
change,  which  was  made  by  the  act  of  1834,  which  referred 
not  only  to  pay,  but  allowances  and  emoluments.  Infautry 
are  not  entitled  to  these  allowancest  and  therefore  the 
marines  cannot  be. 

These  considerations  furnish  answers  to  the  three  first  cer- 
tified questions. 

With  regard  to  the  fourth,  it  may  be  said  that  the  Army 
Regulations  give  double  rations  to  such  posts  as  the  War  De- 

?artment  shall  authorize ;  but  the  act  of  1802  says  that  the 
^resident  is  the  person  who  is  to  give  the  authority;  and  sup- 
posing that  the  War  Department  represents  the  special  author- 
ity of  the  President,  then  we  say,  that  the  Department  never 
gave  such  authority  for  this  post.  The  defendant  must  show 
that  it  did. 

Besides,  the  regulation  was  not  intended  to  apply  to  the 
marines.    They  were  under  the  Navy  Department. 

*The  6th  question  is  easily  answered.  If  the  de-  r«cgo 
fendant  was  not  entitled  to  the  allowances  by  law,  ^ 
he  cannot  claim  them  because  Confess  placed  money  in 
the  hands  of  the  executive,  in  case  it  snould  be  wanted.  The 
service  might  have  been  performed  or  it  might  not,  and  the 
money  was  ready  in  case  it  should  be  performed.  But  here  it 
was  not. 
8.  Clothing. 

Ten  dollars  per  month  were  to  be  given  to  commanders  of 
companies.  But  Freeman  was  a  major  by  commission,  and 
lieutenant-colonel  by  brevet.  The  law  only  includes  cap- 
tains ;  and,  moreover,  the  record  does  not  show  that  there  was 
a  company  of  marines  at  Boston,  and  the  fact,  I  believe,  was 
not  80. 

Mr.  Justice  WAYNE  delivered  the  opinion  of  the  court. 

Several  questions  occurred  upon  the  trial  of  this  cause  in 
the  court  below,  upon  which  the  opinions  of  the  judges  were 
opposed,  and  they  were  certified  to  this  court  for  decision. 

From  a  careful  examination  of  all  the  acts  of  Congress  re- 
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lating  to  the  pay  and  emolumentB  of  brevet  officers,  and  those 
aots  establishing  and  organizing  the  marine  corps,  we  are  of 
the  opinion,  whatever  may  have  been  a  different  practice,  that 
the  brevet  officers  of  the  marine  corps  have  always  been  by 
law  upon  the  same  footing  with  other  officers  of  the  military 
establishment  of  the  United  States,  in  respect  to  the  circum- 
stances which  entitle  them  to  pay  and  emoluments,  and  that 
they  continue  to  be  so.    Brevet  pay  and  emoluments  were 
originally  given  by  the  act  of  1812,  (2  Story  Laws,  1278,) 
ana  by  the  act  of  1814,  (2  Story  Laws,  1414,)  when  breveted 
officers  commanded  separate  posts,  districts,  stations,  or  de- 
tachments.   But  an  act  was  passed  in  1818,  ^8  Story  Laws, 
I6724)  regulating  the  pay  and  emoluments  of  orevet  officers, 
the  1st  section  of  which  is,  that  "  the  officers  of  the  army  who 
have  brevet  commissions,  shall  be  entitled  to  and  shall  receive 
the  pay  and  emoluments  of  their  brevet  rank,  when  on  duty 
and  bavinff  a  command  according  to  their  brevet  rank,  and  at 
no  other  time."    The  2d  section  is,  '^  that  no  brevet  commis- 
■ion  shall  hereafter  be  conferred,  but  by  and  with  the  advice 
of  the  Senate."    By  the  acts  of  1812  and  1814,  they  were 
conferred  by  the  President  alone.     By  the  1st  section  of  the 
act  of  1818,  it  will  be  perceived  that  pay  and  emoluments 
were  attached  to  command,  and  not,  as  they  had  been,  to  the 
command  of  separate  posts,  stations,  districts,  or  detachments. 
That  the  act  of  1818  repealed  the  4th  section  of  the  act  of 
1812,  no  one  doubts.     But  it  is  said,  it  is  not  a  repeal  of  the 
8d  section  of  the  act  of  1814,  because  the  act,  in  terms,  speaks 
of  the  officers  of  the  army  who  have  brevet  commissions,  and 
not  of  such  officers  of  the  marine  corps.     It  may  be  well  to 
state,  that  the  8d  section  of  the  act  of  1814  is  a  transcript  of 
the  4th  section  of  the  act  of  1812,  except  that  it  has  in  it  the 
•'ifUl  ^^^^    "officers    of   the    marine    corps,"    instead  of 
J  "officers   of  the  army;"  and  that   the   *words  "sta- 
tions or  detachments "  were  substituted  for  ^'  posts,  districts, 
or  detachments."    The  first  point  for  consideration  is,  was  the 
act  of  1818  a  repeal  of  the  4th  section  of  the  act  of  1812,  and 
of  the  8d  section  of  the  act  of  1814,  as  to  the  condition  upon 
which  brevet  officers  were  to  have  additional  pay  and  emolu- 
ments ?    It  is  conceded  that  it  repealed  the  4th  section  in  the 
act  of  1812.    We  are  of  opinion  that  it  repealed  also  the  8d 
section  of  the  act  of  1814.    It  cannot  be  denied  that  the 
marine  corps  is  an  addition  to  the  "  military  establishment  of 
the  United  States."    It  is  declared  to  be  so  in  the  act  by 
which  it  was  organized.    Now,  though  neither  that  fact,  nor 
the  words  "  military  establishment,"  as  they  are  used  in  the 
acta  of  Congress,  will  of  themselves  authorize  the  inclusion  of 
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officers  of  the  marine  corps,  within  the  words  ^*  officers  of  the 
army/'  ret  considering  the  subject-matter  of  the  act  of  1818 ; 
the  application  of  the  2d  section  of  the  act  to  all  breveted  offi- 
cers ;  and  the  assimilation  of  the  marine  corps,  by  the  act  of 
1814,  to  the  army,  to  give  to  its  officers  brevet  commissions, 
and  p^,  exactly,  too,  m  the  same  way  as  they  were  given  to 
the  officers  of  the  army,  by  the  act  of  1812 ;  we  do  not  see 
how,  consistently  with  a  correct  judicial  interpretation,  the  con- 
clusion can  be  resisted,  that  Congress  did  intend,  in  passing 
the  act  of  1818,  to  place  the  officers  of  the  marine  corps  and 
the  officers  of  the  army  upon  the  same  footing,  in  respect 
to  brevet  pay  and  emoluments.  Though  what  has  been  differ- 
entlv  done  is  binding  upon  the  government,  and  cannot  be 
recalled,  to  the  pecuniary  disadvantage  of  any  officer,  who 
may  have  received  brevet  pay  and  emoluments,  not  according 
to  the  act  of  1818,  no  erroneous  practice  under  it,  of  however 
long  standing,  can  justify  the  allowance  of  a  claim,  contested 
by  the  government,  in  a  suit  contrary  to  what  is  the  true 
meaning  and  intent  of  that  act.^  The  error  of  the  account- 
ing officers  of  the  Treasury,  and  of  the  officers  of  the  marine 
corps,  in  the  construction  of  the  act  of  1818,  arose  from  that 
act  having  been  considered  by  itself,  without  any  reference  to 
other  statutes  relating  to  brevet  commissions  and  pay,  and 
without  any  examination  whether  the  words  "  officers  of  the 
army,"  as  used  in  the  1st  section  of  the  act  of  1818,  though  they 
are  descriptive  of  a  particular  class,  were  not  intended,  from 
their  connection  with  the  subject-matter  of  the  act,  to  compre^ 
hend  all  officers  of  the  military  establishment  of  the  United 
States,  who,  when  the  act  was  passed,  were  only  under  like 
circumstances  entitled  to  brevet  pay  and  emoluments. 

The  correct  rule  of  interpretation  is,  that  if  divers  statutes 
relate  to  the  same  thing,  they  ought  all  to  be  taken  into  con- 
sideration in  construing  any  one  of  them,  and  it  is  an  estab- 
lished rule  of  law,  that  all  acts  in  pari  materia  are  to  be  taken 
together,  as  if  they  were  one  law.  Doug.,  80 ;  2  T.  R.,  887, 
586 ;  4  Mau.  &  Sel.,  210.  If  a  thing  contained  in  a  subse- 
quent statute  be  within  the  reason  of  a  former  statute,  it 
snail  be  taken  to  be  within  the  meaning  of  that  statute ;  r«egc 
Ld.  Raym.,  1028 ;  and  if  it  can  be  gathered  from  a  *sub-  '- 
sequent  statute  in  pari  materia^  what  meaning  the  legislature 
attached  to  the  words  of  a  former  statute,  they  will  amount 
to  a  legislative  declaration  of  its  meanine,  and  will  govern  the 
construction  of  the  first  statute.  Morru  v.  MeUin^  6  Bam.  & 
C,  454;  7  Id.,  99.    Wherever  any  words  of  a  statute  are 
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doubtfal  or  obscure,  the  intention  of  the  legislature  is  to 
be  resorted  to,  in  order  to  find  the  meaning  of  the  words. 
Wimbish  V.  Tailhais^  Plowd.,  67.     A  thing  which  is  within  the 
intention  of  the  makers  of  the  statute,  is  as  much  within  the 
statute,  as  if  it  were  within  the  letter.     Z<mch  v.  StcwelU 
Plowd.,  866.     These  citations  are  but  different  illustrations  of 
the  rule,  that  the  meaning  of  the  legislature  may  be  extended 
beyond  the  precise  words  used  in  the  law,  from  the  reason  or 
motive  upon  which  the  legislature  proceeded,  from  the  end  in 
view,  or  the  purpose  which  was  designed — the  limitation  of 
the  rule  being,  that  to  extend  the  meaning  to  any  case  not 
included  in  the  words,  the  case  must  be  shown  to  come  within 
the  same  reason  upon  which  the  lawmaker  proceeded,  and  not 
only  within  a  like  reason.    This  court  has  repeatedly,  in  effect, 
acted  upon  the  rule,  and  there  may  be  found,  in  the  reports  of 
its  decisions,  cases  under  it,  like  the  cases  which  have  been 
cited  from  the  reports  of  the  English  courts.     In  4  Dall.,  14, 
"The  intention  of  the  legislature,  when  discovered,  must  pre- 
vail, any  rule  of  construction  declared  by  previous  acts  to  the 
contrary  notwithstanding."     In  2  Cranch,  83,  "  A  law  is  the 
best   expositor  of  itself — that  every  part  of  an  act  is  to  be 
taken  into  view  for  the  purpose  of  discovering  the  mind  of  the 
leeislature,"   &c.,  &c.     In  the  case  of  the    United  States  v. 
Fisher  et  ai,^  Assignees  of  Blighty  in  the  same  book,  the  court 
said,  *'it  is  undoubtedly  a  well-established  principle  in  the 
exposition  of  statutes,  that  every  part  is  to  be  considered, 
and  the  intention  of  the  legislature  to  be  extracted  from  the 
whole,"  &c.    In  2  Pet.,  662,  "  A  legislative  act  is  to  be  inter- 
preted according  to  the  intention  of  the  legislature,  apparent 
upon  its  face.     Every  technical  rule,  as  to  tne  construction  or 
force  of  particular  terms,  must  yield  to  the  clear  expression  of 
the  paramount  will  of  the  legislature."     In  Paine,  11,  "  In 
doubtful  cases,  a  court  should  compare  all  the  parts  of  a  sta- 
tute, and  different  statutes  in  pari  materia^  to  ascertain  the 
intention  of  the  legislature."     oo  in  1  Brock.,  162.     In  the 
construction   of   statutes,   one    part   must  be   construed  by 
another.     In  order  to  test  the  legislative  intention,  the  whole 
statute  must  be  inspected.    No  one  of  the  cases  cited  will 
justify;   nor  have  they  been  cited  to  sanction  an   equitable 
construction  of  statutes  beyond  the  just  application  of  adjudi- 
cated  cases.     They  have   been   brought  together  upon   this 
occasion,  for  the  purpose  of  showing   how  many  authorities 
there  are  to  sustain  the  conclusion,  that  the  act  of  1818,  regu- 
lating the  pay  and  emoluments  of  brevet  ofiScers,  repealed 
the  act  of  1814,  upon  which  the  defendant  relies  to  support 
his  claim  to  brevet  pay.     Our  answer  to  the  first  question 
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•then  18,  that  a  brevet  field-ofBcer  of  the  mariDe  corps  is 
not  entitled,  by  law,  to  brevet  pay  and  rations,  by  reason 
of  his  commanding  a  separate  post  or  station,  if  the  force 
under  his  command  would  not  entitle  a  brevet  field-officer  of 
infantry,  of  a  similar  grade,  to  brevet  pay  and  rations.  We 
will  add  to  our  exposition  of  the  law  upon  this  point,  that 
brevet  officers  of  the  marine  corps,  in  respect  to  pay  and 
emoluments,  were  included  under  the  Army  Regulation  1124, 
sanctioned  on  the  1st  March,  1825 ;  were  included  also,  in  the 
regulation  upon  the  subject  of  brevet  pay,  sanctioned  by  the 
President,  December  1,  1886,  and  that  they  may  claim  brevet 
pay  and  emoluments  under  the  regulations  of  1841,  when 
they  exercise  a  command,  according  to  the  provisions  regu- 
lating brevet  pay,  in  page  344,  Army  Regulations  of  1841. 
This  right  to  brevet  pay  results  from  the  marine  corps  having 
been  subjected,  by  the  act  of  1798,  (1  Story  Laws,  542,)  and 
by  other  acts  of  Congress,  to  the  same  rules  and  articles  of 
war  "  as  are  prescribed  for  the  military  establishment  of  the 
United  States,"  and  from  the  exception  in  the  2d  section  of 
the  act  of  SOth  June,  1884,  taking  them  out  of  the  regulations 
which  might  be  established  for  the  navy,  when  detached  for 
service  with  the  army,  by  order  of  the  President  of  the  United 
States. 

To  the  second  question  we  reply,  that  the  act  of  1834,  ch. 
132,  does  not  repeal  the  first  section  of  the  act  of  1818,  regu- 
lating the  pay  and  emoluments  of  brevet  officers.  That  sec- 
tion of  the  act  is  still  in  force,  and  upon  it  rests  the  army 
regulations,  in  relation  to  brevet  pay  and  emoluments.  The 
act  of  1834  only  repeals  those  sections  in  the  acts  of  1812  and 
1814,  and  in  the  act  of  1818,  by  which  the  President  was  au- 
thorized to  confer,  and  the  Senate  was  permitted  to  confirm, 
brevet  commissions  conferred  upon  officers  of  the  army,  or 
officers  of  the  marine  corps,  for  ten  years'  service  in  any  one 
grade,  excepting  such  officers  as  had,  before  the  passage  of  the 
act,  acquired  the  right  to  have  brevet  rank  conferred  by  ten 
years'  service  in  any  one  grade,  if  the  President  should  think 
fit  to  nominate  them  to  the  Senate  for  brevet  commissions. 

To  the  third  question  we  reply,  that  the  5th  section  of  the 
act  of  the  30th  June,  1834,  is  a  repeal  of  the  joint  resolution 
of  the  two  houses  of  Congress  of  the  25th  May,  1832,  respect- 
ing the  pay  and  emoluments  of  the  marine  corps. 

The  fourth  question  involves  the  charge  made  by  the  de- 
fendant for  double  rations.  Additional  rations  are  provided 
for  by  the  5th  section  of  the  act  of  1802,  (2  Story  Laws,  831.) 
**  To  the  commanding  officer  of  each  separate  post,  such  addi- 
tional number  of  rations  as  the  President  of  the  United  States 
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shall,  from  time  to  time,  direct,  having  respect  to  the  special 
circumstances  of  each  post,"  is  the  language  of  a  part  of  the 
section.  It  is  the  authority  for  the  1125th  paragraph  in  the 
Army  Regulations  of  1825.  The  President  sanctioned 
*^B71  ^^^^^  regulations,  and  by  doing  so,  delegated  his 
^  authority,  *as  he  had  a  right  to  do,  to  the  secretary 
at  war.  The  Army  Regulations,  when  sanctioned  by  the 
President,  have  the  force  of  law,  because  it  is  done  by  him 
by  the  authority  of  law.  The  Regulations  of  1825,  then, 
were  ss  conclusive  upon  the  accounting  officer  of  the  Treas- 
ury, whilst  they  continued  in  force,  as  those  of  1886  after- 
wards were,  and  as  those  of  1841  now  are.  When,  then,  an 
officer  presents,  with  his  account,  an  authentic  document  or 
certificate  of  his  having  commanded  a  post  or  arsenal,  for 
which  an  order  has  been  issued  from  the  War  Department,  in 
conformity  with  the  provisions  of  the  Army  Regulations,  al- 
lowing double  rations,  his  right  to  them  is  established,  nor  can 
they  be  withheld,  without  doing  him  a  wrong,  for  which  the 
law  gives  him  a  remedy.  But  as  the  question  in  this  case 
must  be  decided  upon  the  agreed  statement  of  facts  in  the 
record,  between  Colonel  Freeman  and  the  District  Attorney 
of  the  United  States,  we  have  no  hesitation  in  answering  it 
adversely  from  the  claim  of  the  defendant,  for  double  rations, 
as  the  fact  does  not  appear  in  the  record  that  he  had  such  a 
command  of  a  post  or  arsenal,  at  which  double  rations  had 
been  allowed,  according  to  the  Army  Regulations  which  were 
in  force,  from  the  time  his  account  begins,  or  according  to 
those  subsequently  sanctioned  by  the  President.  To  the  fifth 
question,  we  reply,  that  the  fact  of  appropriations  having  been 
made  by  Congress  for  double  rations,  does  not  determine  what 
officers  in  command  are  entitled  to  them.  The  sixth  question 
relates  to  the  charge  of  the  defendant  for  compensation  for  his 
duties  and  responsibilities,  '^  with  respect  to  clothing,  arms,  and 
accoutrements,"  while  he  was  a  captain  in  the  line  of  the  ma* 
rine  corps,  and  in  command  of  the  marines  on  the  Boston  sta- 
tion. The  question,  aa  it  is  put,  makes  it  necessary  for  us  to 
repeat  what  has  been  already  said  in  a  previous  part  of  this 
opinion,  that  a  brevet  field-officer  of  the  marine  corps,  com- 
manding a  separate  post,  without  a  command  equal  to  his  bre- 
vet rank,  is  not  entitled  to  brevet  pay  and  emoluments.  But 
if  such  brevet  officer  is  a  captain  in  the  line  of  his  corps,  and 
in  the  actual  command  of  a  company,  whether  be  is  in  com- 
mand of  a  post  or  not,  he  is  entitled  to  the  compensation  given 
by  the  2d  section  of  the  act  of  the  2d  March,  1827,  (8  Story 
Laws,  2057.)  We  cannot  give  any  other  answer  to  this  ques- 
tion, because  the  first  part  of  it  attaches  brevet  pay  and  emol*- 
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uments  to  the  command  of  a  separate  post,  for  which  it  is  not 
allowed  by  law,  and  cannot  therefore  influence  any  right  to 
compensation  which  may  have  accrued  to  a  captain  in  tbo  line 
under  the  2d  section  of  the  act  of  the  2d  March,  1827.  Thut 
act  is  in  full  force,  unrepealed  in  any  way  by  the  act  of  1834, 
for  the  better  organization  of  the  marine  corps.  4  Story, 
2888.  And  captains  and  subalterns  of  that  corps  are  as  much 
entitled  to  its  provisions,  as  any  other  captains  or  subalterns 
in  the  military  establishment  of  the  United  States.  If  there 
was  any  doubt  of  this,  before  the  act  of  1884  was 
passed,  the  6th  section  of  that  act  must  be  considered  r«cgQ 
*as  having  put  an  end  to  it.  It  is,  "  that  the  officers  '■ 
of  the  marine  corps  shall  be  entitled  to,  and  receive  the  same 
pay,  emoluments,  and  allowances,  as  are  now,  or  may  hereaf- 
ter be  allowed  to  similar  grades  in  the  infantry  of  the  army,*' 
subject  to  the  exception  in  the  section  following  the  words 
just  cited. 

We  shall  direct  the  foregoing  answers  to  the  questions,  mon 
which  the  judges  in  the  court  K)elow  were  opposed  in  opinion, 
to  be  certined  to  that  court. 


tmtm$ 


Jahbs  B.  Andbbws,  Appellant,  v.  WiLLDUf  H.  Wai4i 
Aim  John  H.  Obigbb,  Devshdaihs. 

An  igreement  of  oonsortahip  between  the  masters  of  two  vesselB  eogMed  in 
the  bnsiness  known  by  the  name  of  wrecking,  is  a  contract  capable  ofbeinf 
enforced  in  an  admiralty  court,  against  property  or  proceeds  m  the  custody 
of  the  conrt.^ 

The  case  of  Bamsay  ▼.  AUegre,  12  Wheat.,  611,  commented  on,  and  aipMpej* 

Such  an  agreement  extends  to  the  owners  and  crews,  and  is  not  merely  perw 
sonal  between  the  masters. 

If  made  for  an  indefinite  period,  it  does  not  expire  with  the  meie  removal  of 


^^•^p 


^Rboookizbd.     The  Lottawannaf  to  deliver  possession  of  the  Tessel  tp 

20  WaU.,  228.  the  libellants.  HiU  t.  The  Yacht  Ame- 

The  extent  of  the  admiralty  Juris-  (to,  6  Ben.,  475;  see  also  Reppert  t. 

diction  is  examined  in  KeUum  y.  Bm-  Bobineon,  Taney,  498;  Proeesda  qf  th$ 

enon,  2  Curt,  70,  and  declared  not  to  Lady  Franklin,   2  Biss.,   121;    The 

extend  over  a  libel  which  asserts  an  EcHpee,   Id.,  99;    United   Statee  ▼. 

equitable  title  to  one  fourth  of  a  yes-  Madcey,  2  DilL,  299;  Vandewater  y, 

sel,  and  claims  a  discount  of  its  earn-  The  Yankee  Blade,  1  Mciil.,  9;  The 

ings,  and  of  the  proceeds  of  its  sale,  Richard  BtLsteed,  1  Sprague,  441 ;  Th4 

although  part  owners  sailed  the  vessel.  Schooner  Active,  01c.,  2w:  The  Ship 

and  the  Hbellant  worked,  as  a  carpen-  Panama,  Id.,  843;  Jn  re  Ship  Xdith, 

ter,  on  board;  nor  to  take  an  account  6  Ben..  482;  T^s  phip  Saihr  J>jfi«f, 

between  part  owners.    The  Larch,  2  1  Id.,  461;  the  8L  Joeephf  Br^  A^t 

Curt.,  427.  484;  The  Marengo,  1  Low.,  202. 
fi2;  nor  will  the  oonit  take  oogniiance 
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one  of  the  masters  from  his  vessel,  but  oontinnes  until  diasolyed  upon  doe 

notice  to  the  adverse  party. 
Where  there  is  no  other  evidence  than  the  answer  of  its  having  been  a  part  of 

the  original  agreement,  that  such  removal  should  dissolve  the  contract,  the 

evidence  is  not  sufficient. 
Whenever  proceeds  are  rightfully  In  the  possession  and  custody  of  the  adml* 

ralty.  It  is  an  inherent  incident  to  the  jurisdiction  of  that  court  to  entertain 

supplemental  suits  by  the  parties  in  interest  to  ascertain  to  whom  those  nro- 

ceeos  rightfully  belong,  and  to  deliver  them  over  to  the  parties  who  establish 

the  la^ul  ownership  thereof. 

This  was  an  appeal  from  the  Court  of  Appeals  in  Florida, 
and  grew  out  of  the  following  circumstances : 

There  were  two  vessels,  one  called  the  Globe,  and  the  other 
the  George  Washington,  engaged  in  the  business  of  assisting 
vessels  which  were  wrecked,  or  in  danger  of  becoming  so,  on 
the  coast  of  Florida.  Between  these  two  there  existed  the 
agreement  of  consortship,  which  will  be  spoken  of  presently. 

For  assistance  rendered  by  the  Globe  to  the  ship  Mississippi 
and  cargo,  an  amount  of  $5522.49  was  decreed  as  salvage. 
Andrews,  the  appellant,  was  part  owner  of  the  Globe,  and 
Wall  and  Geiger,  the  defendants  in  error,  were  part  owners  of 
the  George  Washington. 

Wall  and  Geiger  filed  a  petition  in  the  Superior  Court  for 
the  southern  district  of  Florida,  (being  the  same  court  which 
decreed  the  salvage,)  as  follows: 

•6691  *"'^°  *^®   Honorable  Wm.  Mabvin,  Judge  of  the 
-I       United  States  Superior  Court,  southern  judicial  dis- 
trict of  Florida,  in  admiralty. 

"  Your  petitioners  respectfully  represent,  on  oath,  to  your 
honor,  that  they,  with  J.  A.  Thouron,  are  the  only  owners  of 
the  schooner  George  Washing^n ;  that  said  schooner  has  for 
some  time  past  been  consorted  with  the  sloop  Globe,  in  the 
business  of  wrecking  upon  this  reef,  and  was  so  consorted 
with  said  sloop  when  that  vessel  performed  the  services  to  the 
ship  Mississippi,  which  have  resulted  in  the  payment  of  sal- 
vage to  said  sloop  by  your  honor,  in  admiralty,  on  the  81st 
day  of  May,  1841 ;  that  a  portion  of  said  salvage  is  justly  due 
and  owing  unto  your  petitioners  from  said  consortship,  and 
that  the  master  and  agent  of  said  sloop  Globe,  J.  B.  Andrews, 
positively  refuses  to  pay  to  them  any  portion  of  the  same. 
They  therefore  respectfully  represent  this  matter,  and  pray 
the  interference  of  your  honor,  that  you  may  order  the  clerk 
of  your  honor's  court  to  retain  such  portion  of  said  salvage, 
now  about  to  be  paid  to  said  sloop,  as  to  your  honor  may 
appear  equitable  under  said  consortship,  due  to  said  petition- 
ers as  owners  of  schooner  the  George  Washington.  And 
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they  are  ready  to  show  to  your  honor  the  exact  sum  due  to 
them  under  said  consortship.    And  will  ever  pray. 

W.  H.  Wall, 
JoHK  H.  Geigeb, 
S.  R.  Malloby,  Proctor/* 

In  conformity  with  this  petition  the  judge  directed  the  sum 
of  $2,465.64  to  be  retained,  which  Wall  and  Geiger  claimed 
by  a  subsequent  petition. 

Andrews  answered  it  as  follows : — 

'*The  answer  of  James  B.  Andrews,  part  owner  of  the 
sloop  Globe,  would  respectfully  represent,  that  a  notice  of  a 
petition  filed  by  Wm.  H.  Wall  and  John  H.  Geiger,  who 
claim  as  part  owners  of  the  schooner  George  Washington, 
claiming  a  part  of  the  salvage  decreed  to  Thomas  Greene, 
master  of  the  sloop  Globe,  in  the  case  of  TTiamag  Greene  et  aZ. 
y.  Shw  Mtssiseippi  and  cargo^  and  has  been  served  upon  him. 
To  which  he  comes  into  court,  and  says,  that — 

*^  1.  The  petitioners  have  no  right  to  come  into  your  honor- 
able court  in  this  summary  way,  and  obtain  a  decree  against 
the  earnings  of  the  master  and  crew  of  the  sloop  Globe,  who 
were  libellants  in  the  above  case. 

^^  2.  That  if  there  is  anything  due  by  the  Globe,  her  crew 
and  owners,  it  must  be  by  some  contract  existing  at  the  time 
the  services  for  which  salvage  has  been  decreed  were  i*en- 
dered,  and  that  if  such  contract  exists,  it  was  not  made  with 
petitioners  by  your  respondent. 

^*  8.  Tour  respondent  admits  that  there  was  a  consortship  or 
agreement  entered  into  previously  to  the  sei'vices  rendered  to 
the  ship  Mississippi,  by  him,  as  master  of  the  sloop  Globe,  and 

Russel,  master  of  the  schooner  George  Washington, 

by  which  they  *agreed  to  divide  their  respective  earn-  r«ciTA 
ings  or  gain  between  each  other,  their  crews,  and  the  ^ 
owners  of  the  respective  vessels,  in  a  certain  proportion,  viz. : 
the  Globe  was  to  be  rated  at  sixty-three  tons,  and  the  George 
Washing^n  at  fifty-three  tons,  and  the  number  of  men  each 
vessel  miffht  have  on  board  at  the  time  that  any  money  might 
be  earned.  But  he  alleges  that  such  contract  was  made 
between  liim  and  Captain  Russel  for  an  indefinite  time,  and 
considered  that  it  only  remained  in  force  so  long  as  they  both 
remained  on  board  of  their  respective  vessels  and  earned 
salvage;  and  that  at  the  time  the  money  in  dispute  was 
earned,  that  Thomas  Greene,  the  mate  of  the  Globe,  was 
master,  and  in  that  capacity  rendered  services  to  the  ship 
Mississippi,  and  filed  a  libel  in  his  own  name,  as  such,  and 
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being  recognized  as  master  by  this  court,  salvage  on  the  said 
ship  was  decreed  to  him  in  his  own  name. 

"  Whereupon  your  respondent  prays  that  your  honor  will 
dismiss  the  said  petition,  and  that  the  amount  of  the  money 
retained  from  the  salvage  decreed  to  Thomas  Greene  be  paid 
over  to  him,  together  with  his  costs  in  this  behalf  expended. 
And  your  respondent,  &c. 

Jambs  B.  Akdbewb, 

W.  R.  Hagklby,  Proot.  for  Reap/' 

After  the  cause  had  been  argued,  the  court  gave  the  fol- 
lowing order: — 

'^  Ordered,  That  the  clerk  ascertain  the  number  of  men  on 
board  the  sloops  Globe  and  George  Washington  respectively  at 
the  time  of  the  earning  of  the  salvage  by  the  Globe  for  ser- 
vices rendered  the  Mississippi  and  cargo,  and  that  he  divide 
the  salvage  in  that  case  decreed  the  Glooe,  between  the  Globe 
and  the  George  Washington,  man  for  man,  and  ton  for  ton, 
taking  the  Globe  at  sixty-three  tons,  and  the  George  Wash- 
ington at  lifty-three  tons,  and  that  he  pay  to  Wm,  H.  Wall 
and  John  H.  Geiger  the  George  Washington's  portion  for  and 
on  behalf  of  all  persons  interested  therein. 

^'  Ordered,  That  each  party  pay  his  own  costs  in  this  suit." 

The  result  of  the  order  was  an  apportionment  of  the  fund 
between  the  two  vessels  as  follows: — 

To  the  Globe, 98,066  85 

To  the  George  Washington,    ...     2,466  64 

Total  salvage,       ....       96,622  40 

From  this  decree  Andrews  appealed  to  the  Court  of 
Appeals  of  Florida,  which  affirmed  the  sentence,  and  from 
this  affirmance  he  appealed  to  this  court. 

Clement  Coxy  for  the  appellant. 

0.  J.  IngerBolly  for  Uie  defendants* 

Cox  made  the  two  following  points : — 

1.  That  the  record  shows  no  subsisting  contract  of  oonsort- 
ship  at  the  time  of  the  salvage  service. 

mf^nyx      *^'  That  a  court  of  admiralty  has  no  jurisdiction  of 
^  the  case. 
In  support  of  the  first  point,  he  said,  that  he  had  not  beeii 
able  to  find  any  judicial  exposition  of  the  contract  of  consort- 
ship.     The  court  below  decided  on  two  grounds :     1st.  Tl  at 
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the  Globe  was  a  wrecker,  and,  2d.  That  contracts  of  consort- 
ship  were  usual.  But  the  record  shows  no  evidence  of  these 
facts,  and  the  court  was  not  warranted  in  assuming  them. 
8  Gill  &  J.  (Md.),  449,  456. 

Upon  the  second  point,  he  said  that  he  had  not  found  a  case 
where  a  court  of  admiralty  had  taken  such  jurisdiction,  and 
it  ought  not  to  have  been  assumed.  12  Wheat.,  611,  618 ; 
8  Pet.,  483;  Baldw.,  544;  Bee,  199;  1  Pet.  Adm.,  228;  Gilp., 
614, 184 ;  Dunlap  Adm.  Pr.,  29 ;  1  Hagg.,  306 ;  13  Pet.,  176. 

C.  J,  IngersoH,  for  defendants,  said,  that  he  could  scarcely 
add  anything  to  the  reasoning  upon  which  the  court  below 
founded  its  opinion,  which  was  inserted  in  the  record.  The 
contract  was  one  of  an  admiralty  character,  and  the  case  was 
like  that  of  joint  captors,  the  rules  relating  to  which  were 
familiar  to  the  court.  It  was  a  daily  practice  in  a  court  of 
admiralty  to  distribute  funds  which  were  brought  into  court. 
The  answer  itself  admitted  the  contract. 

Mr^  Justice  STORY  delivered  the  opinion  of  the  court. 

This  is  the  case  of  an  appeal  in  admiralty,  from  a  decree  of 
the  Court  of  Appeals  of  the  territory  of  Florida,  affirming 
the  decree  of  the  judge  of  the  Superior  Court  of  the  southern 
judicial  district  of  Florida.  It  appears  from  the  proceedings, 
that  upon  a  libel  filed  in  the  Superior  Court  of  the  territory, 
in  behalf  of  the  owners  and  crew  of  the  sloop  Globe,  salvage 
had  been  awarded  in  their  jhvor,  against  the  ship  Mississippi ; 
that  a  part  of  the  salvage  so  decreed  remained  in  the  registry 
of  the  court ;  and  that  the  present  petition  was  filed  by  Wall 
and  Geiger,  on  behalf  of  the  owners  of  the  schooner  George 
Washington,  for  the  share  of  the  salvage  due  to  them,  as  con- 
sorting with  the  Globe  in  the  business  of  salvage.  It  seems 
to  be  a  not  uncommon  course  among  the  owners  of  a  certain 
olass  of  vessels,  commonly  called  Wreckers,  on  the  Florida 
coast,  with  a  view  to  prevent  mischievous  competitions  and 
<Mllisions  in  the  performance  of  salvage  services  on  that  coast, 
to  enter  into  stipulations  with  each  other,  that  the  vessels 
owned  by  them  respectively  shall  act  as  consorts  with  each 
other  in  salvage  services,  and  share  mutually  with  each  other 
in  the  moneys  awarded  as  salvage,  whether  earned  by  one  ves- 
sel or  by  both.  It  is  admitted  in  the  answer  of  the  appellant, 
who  was  the  master  and  part  owner  of  the  Globe,  and  the 
original  respondent  in  the  court  below,  that  such  an  agree- 
ment or  stipulation  was  entered  into,  for  an  indefinite  time, 
between  himself,  as  the  master  of  the  Globe,  and  the  master 
of  the  George  Washington,  before  the  salvage  service  in  ques- 
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tion ;  but  he  insists  that  it  was  to  remain  in  force  only  so  long 
*/)721  ^  ^oth  remained  masters  of  their  respective  ^yessels* 
-I  and  earned  salvage ;  and  that  at  the  time  of  the  salvage 
services  in  question,  one  Thomas  Greene,  mate  of  the  Globe, 
acted  as  master  thereof.  He  also  insists,  that  the  libellants 
have  no  right  to  come  into  the  court,  in  a  summary  way,  to 
obtain  a  share  of  the  salvage ;  and  lastly,  he  insists  that  the 
agreement  or  stipulation  was  not  made  between  him  and  the 
libellants. 

The  courts  below  overruled  all  these  matters  of  defence; 
and  upon  the  present  appeal  the  same  are  brought  before  us 
for  consideration  and  decision.  In  the  first  place,  then,  as  to 
the  original  agreement  or  stipulation  for  consortship,  it  must, 
although  made  by  the  masters  of  the  vessels,  be  deemed  to  be 
made  on  behalf  of  the  owners  and  crews,  and  to  be  obligatory 
on  both  sides,  until  formally  dissolved  by  the  owners.  The 
mere  change  of  the  masters  would  not  dissolve  it,  since  in  its 
nature  it  is  not  a  contract  for  the  personal  benefit  of  them- 
selves, or  for  any  peculiar  personal  services.  It  falls  precisely 
within  the  same  rule,  as  to  its  obligatory  force,  as  the  contract 
of  the  master  of  a  ship  for  seamen's  wages,  or  for  a  charter- 
party  for  the  voyage,  which,  if  within  the  scope  of  his  author- 
ity, binds  the  owner,  and  is  not  dissolved  by  the  death  or 
removal  of  the  master.  Besides,  in  the  present  case,  the 
agreement  or  stipulation  for  consortship  was  for  an  indefinite 
period,  and,  consequently,  could  be  broken  up  or  dissolved 
only  upon  due  notice  to  the  adverse  party ;  and  the  mere 
removal  of  the  master  of  one  of  the  vessels,  by  the  owner 
thereof,  for  his  own  benefit  or  at  his  own  option,  coidd  in  no 
manner  operate,  without  such  notice,  to  the  injury  of  the 
other.  In  the  next  place,  there  is  not  a  particle  of  evidence 
in  the  case,  that  at  the  time  of  the  agreement  or  stipidation 
for  consortship,  it  was  agreed  between  the  parties,  that  a 
change  of  the  masters  should  be  treated  as  a  dissolution  there- 
of. The  answer  is  not  of  itself  evidence  to  establish  such  a 
fact,  but  it  must  be  made  out  by  due  and  suitable  proofs ;  for 
in  the  admiralty  the  same  rule  does  not  prevail  as  in  equity, 
that  the  answer  to  matters  directly  responsive  to  the  allefi^a- 
tions  of  the  bill,  is  to  be  treated  as  sufficient  proof  of  me 
facts,  in  favor  of  the  respondent,  unless  overcome  by  the  tes- 
timony of  two  witnesses,  or  of  one  witness  and  other  circum- 
stances of  equivalent  force.  The  answer  may  be  evidence, 
but  it  is  not  conclusive ;  and  in  the  present  case,  the  dissolu- 
tion of  the  agreement  or  stipulation  for  consortship,  by  the 
change  of  the  master  of  the  Grlobe,  seems  to  be  relied  on  aa  a 
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mere  matter  of  law,  and  not  as  a  positive  ingredient  in  the 
original  contract. 

The  material  and  important  question,  therefore,  is,  whether 
the  agreement  or  stipulation  of  consoi*tship  is  a  contract  capa- 
ble of  being  enforced  in  the  admiralty  against  property  or 
proceeds  in  the  custody  of  the  court?  We  are  of  opinion 
that  it  is  a  case  within  the  jurisdiction  of  the  court.  It  is  a 
maritime  contract  for  services  to  be  rendered  on  the  sea,  and 
an  apportionment  of  the  salvage  earned  therein.  Over  mari- 
time contracts  the  admiralty  possesses  a  clear  and  r«eiTQ 
established  *jurisdiction,  capable  of  being  enforced  in  ^ 
personam^  as  well  as  in  rem;  as  is  familiarly  seen  in  cases 
of  mariners'  wages,  bottomry  bonds,  pilotage  services,  sup- 
plies by  material  men  to  foreign  ships,  and  other  cases  of 
a  kindr.ed  nature,  which  it  is  not  necessary  here  to  enumerate. 
The  case  of  Itamsat/  v.  AUegre^  12  Wheat.,  611,  contains  no 
doctrine,  sanctioned  by  the  court,  to  the  contrary.  It  is  with- 
in my  own  personal  knowledge,  having  been  present  at  the 
decision  thereof,  that  all  the  judges  of  the  court,  except  one, 
at  that  time  concurred  in  the  opinion  that  the  case  was  one  of 
a  maritime  nature,  within  the  jurisdiction  of  the  admiralty, 
bat  that  the  claim  was  extinguished  by  a  promissory  note  hav- 
ing been  given  for  the  amount,  which  note  was  still  outstand- 
ing and  unsurrendered.  It  became,  therefore,  unnecessary  to 
decide  the  other  point.^  The  general  doctrine  had  been  pre- 
viously asserted  in  the  case  of  The  General  Smithy  4  Wheat., 
438,  and  it  was  subsequently  fully  recognized  and  acted  upon 
by  this  court,  in  Peroux  v.  Howard^  7  ret.,  824.  Upon  gen- 
eral principles,  therefore,  there  would  be  no  difficulty  in  main- 
taining the  present  suit,  as  well  founded  in  the  jurisdiction  of 
the  admiralty. 

There  is  another  view  of  the  matter,  which  does  not  displace 
but  adds  great  weight  to  the  preceding  considerations.  This 
is  a  case  of  proceeds  rightfully  in  the  possession  and  custody  of 
the  admiralty ;  and  it  would  seem  to  be,  and  we  are  of  opinion 
that  it  is,  an  inherent  incident  to  the  jurisdiction  of  that  coui*t, 
to  entertain  supplemental  suits  by  the  parties  in  interest,  to 
ascertain  to  whom  those  proceeds  rightfully  belong,  and  to 
deliver  them  over  to  the  parties  who  establish  the  lawful  own- 
ership thereof.  This  is  familiarly  known  and  exercised  in 
cases  of  the  sales  of  ships  to  satisfy  claims  for  seamen's  wages, 
for  bottomry  bonds,  for  salvage  services,  and  for  supplies  of 
material-men,  where,  after  satisfaction  thereof,  there  remain 
what  are  technically  called  ^^  remnants  and  surpluses,"  in  the 
^  — — — ■ — — — ^— — ^— — ^^^.^— ^— ^-^-^— — ^-^— — ^^-^— -^— — — 

'FoiXOWKO.    Thonuu  t.  Oiixmi,  19  How.,  88. 
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registry  of  the  admiralty.^  But  a  more  striking  example  is 
that  of  supplemental  libels  and  petitions,  by  persons  asserting 
themselves  to  be  joint  captors,  and  entitled  to  share  in  prize 
proceeds,  and  of  custom-house  officers,  for  their  distributive 
shares  of  the  proceeds  of  property  seized  and  condemned  for 
breaches  of  the  revenue  laws,  where  the  jurisdiction  is  habitu- 
ally acted  upon  in  all  cases  of  difficulty  or  controversy. 

Upon  the  whole,  without  going  more  at  large  into  the  sub- 
ject, we  are  of  opiniou  that  the  decree  of  the  Court  of  Appeals 
of  Florida  ought  to  be  affirmed,  with  costs. 


<<■•! 


•6741    ^-A.TTGTTSTUS    AKD     EdWARD     BoNNAFEE,    PABTNEBS 
J   UNDER   THE  NAME   AND  STYLE  OP  BONNAPEE  &   Co., 

Plaintipps  in  error,  V.  Ira  E.  Williams,  Charles  S. 
Spann  and  B.  H.  Cook,  Defendants  in  error. 

The  Circuit  Court  of  tlie  United  States  has  jurisdiction  where  a  promissory 
note  is  made  by  a  citizen  of  one  state  payable  to  another  citizen  of  the  same 
state  or  bearer,  and  the  party  bringing  the  suit  is  a  citizen  of  a  different 
state;  although  upon  the  face  of  the  note  it  was  expressed  to  be  for  the  use 
of  persons  residing  in  the  state  in  which  the  maker  and  payee  lived.* 

Where  the  citizenship  of  the  parties  eiyes  jurisdiction,  and  the  legal  right  to 
sue  is  in  the  plaintifF,  the  court  will  not  inauire  into  the  residence  of  those 
who  may  have  an  equitable  interest  in  the  claim.* 

This  case  was  brought  up,  by  writ  of  error,  from  the  Cir- 
cuit Court  of  the  United  States  for  the  southern  district  of 
Mississippi. 

The  plaintiffs  in  error  were  citizens  of  the  state  of  New 
York ;  the  defendants  in  error,  of  Mississippi. 

The  defendants  in  error  executed  four  joint  and  several 
promissory  notes,  promising  to  pay  to  Cowles  Mead  or  bearer, 
lor  the  use  of  the  Real  Estate  Banking  Company  of  Hinds 
county,  the  sums  of  money  therein  mentioned. 

In  1841,  the  plaintiffs  brought  suit  upon  these  notes,  alleg- 
ing^themselves  to  be  the  lawful  bearers  thereof. 

The  defendants  demurred  upon  the  two  following  grounds : 

^^1.  The  plaintiffs  cannot  maintain  the  action,  because,  by 

^  Followed.    The  Lottawanna,  20  This  case  is  no  longer  the  law  ez- 

WaU,  223.    See  Leland  v.   The  Me-  ccpt  as  to  foreign  bills  of  exchange. 

dora,  1  Woodb.  &  M.,  92,  114.  See  U.  S.  Rev.  Stat.  (ed.  187S.)  I  (S». 

'CrrBD.     Phillips  v.    Preston,   5  *  Applied.     Knapp   t.    Sauroad 

How.,  291.    See   WhiU  v.   Vermont  Co.,  20  Wall,  124 
Se.,  R.  B.  Co..  21  How.,  676. 
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their  own  showing,  the  defendants  who  lure  sued  are  also  a 
part  of  the  persons  for  whose  use  the  suit  is  commenced. 

"  2.  The  court  can  have  no  jurisdiction  of  this  case,  because, 
although  it  is  true,  the  nominal  plaintiffs  are  the  bearers  of 
the  paper  sued  on,  and  citizens  of  a  state  other  than  Missis- 
sippi, yet  the  usees,  or  those  for  whose  benefit  the  suit  is 
brought,  for  anything  which  appears  in  the  declaration,  are 
citizens  of  the  state  of  Mississippi ;  and  there  are  all  other 
causes,"  &c. 

The  Circuit  Court  sustained  the  demurrer,  from  which  deci- 
sion a  writ  of  error  brought  the  case  to  this  court. 

The  cause  was  argued  for  the  plaintiffs  in  error,  by  Mr. 
Walker^  as  follows : 

The  first  cause  of  demurrer  was  as  follows :  ^^  The  defend- 
ants who  are  sued  are  also  a  part  of  the  persons  for  whose  use 
the  suit  is  brought." 

Now,  the  suit  is  brought  in  the  name  of  Bonnafee  &  Co. 
alone,  and  not  for  the  use  of  any  one,  and  therefore  the  de- 
murrer cannot  be  sustained  on  this  ground.  The  note  was 
payable  to  "  Cowles  Meade,  or  bearer,  for  the  use  of  the  Real 
Estate  Banking  Company  of  Hinds  county,"  and  it  was 
assigned  by  delivery,  by  Cowles  Meade,  to  the  plaintiffs,  who, 
throughout  every  count  of  the  declaration,  are  described  as 
the  lawful  bearers  of  the  note,  and  in  whose  *name  r«riTc 
alone  the  suit  is  brought.  It  is  true,  the  note  was  pay-  ^ 
able  to  Cowles  Meade,  for  the  use  of  the  Real  Estate  Banking 
Company,  and  that  Cowles  Meade  was  one  of  that  Company ; 
but  this  could  constitute  no  objection  to  the  jurisdiction, 
because,  before  a  court  of  common  law,  this  company  had  no 
rights  whatever.  They  were  unincorporated,  and,  therefore, 
could  not  sue  at  law  in  the  name  assumed  by  them ;  and  even 
if  they  could,  no  right  of  action  would  accrue  to  them,  where 
the  note,  as  in  this  case,  was  not  payable  to  them,  but  to 
Cowles  Meade,  or  bearer,  in  whom  alone,  or  the  bearer,  the 
sole  legal  title  was  vested.  The  question,  therefore,  intended 
to  be  raised  by  the  demurrer,  does  not  apply  to  this  case.  The 
legal  title  is  vested  in  any  bearer,  and  the  fact  that  the  bearer 
derived  title  by  delivery,  from  Cowles  Meade,  can  have  no 
injurious  effect  upon  the  title  of  the  plaintiffs. 

But  it  is  said  that  Cowles  Meade,  to  whom,  or  bearer,  the 
note  is  payable,  appears  to  be  one  of  the  same  unincorporated 
banking  company  for  whose  use  the  note  is  given.  But  if 
Cowles  Meade  delivered  the  note  to  the  plr  in  tiffs,  and  they,  as 
is  the  fact,  are  not  members  of  the  same  banking  company, 
still  the  question  does  not  arise,  that  one  partner  cannot  sue 
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another  partner  at  law ;  for  the  plaintiffs  and  defendants  were 
not  partners,  and  the  use  for  which  the  note  was  given  does 
not  affect  the  legal  rights  of  the  parties.  The  legal  intend- 
ment is,  and  such  is  the  fact,  that  the  plaintiffs,  with  the  con- 
sent of  the  banking  company,  were  the  purchasers  of  the  note 
in  question,  and  brought  the  suit  for  their  own  use  alone.  But 
were  it  otherwise,  could  not  Cowles  Meade  maintain  a  suit  at 
law  on  such  a  note  as  this  of  the  defendants,  even  if  Meade 
and  the  defendants  were  members  of  the  same  banking  com- 
pany? Now,  the  law  is  clearly  settled  that  a  partnership  can 
sue  upon  a  note  given  by  one  of  the  partners  to  another,  even 
although  it  be  for  the  use  of  the  firm.  Van  Ness  v.  Forrest^ 
8  Cranch,  80. 

In  that  case,  the  person  to  whom  the  note  was  given  was  a 
mere  trustee  for  the  firm;  yet  the  court  maintained  the  action 
against  one  of  the  partners.  The  cases  in  which  partners  can- 
not sue  each  other,  on  account  of  transactions  growing  out  of 
the  partnership,  or  where  the  firm  cannot  sue  a  partner,  are 
cases  of  unascertained  balances,  or  where  the  partnership 
transaction  has  not  been  separated  by  a  note  or  express 
promise.  In  such  cases  a  court  of  law  cannot  sever  the 
;  oint  contract  or  liabilities,  but  this  may  be  done  by  the  par- 
ies themselves.  NecUe  v.  Ttistan^  4  Bine.,  149 ;  Coffee  v. 
Brian^  8  Id.,  64 ;  Oibson  v.  Moore^  8  N.  H.,  627 ;  Nevins  v. 
Tawnsend,  6  Conn.,  6 ;  Story  Part.,  241,  627,  320 ;  Colly.  Part., 
892,  504,  91, 148, 162,  147, 166 ;  Wrighb  v.  Hunter,  1  East,  80 ; 
Brierly  v.  Cripps,  7  Carr.  &  P.,  709 ;  Smith  v.  Barrow,  2  T.  R., 
476 ;  Simpson  v.  Bochman,  7  Bing.,  617 ;  Venning  v.  Leckie, 
18  East,  7 ;  Gale  v.  Leckie,  2  Stark.,  96. 
*5761  ^^61*6  &  ^ote  is  payable  to  A,  for  the  use  of  B,  the 
J  legal  title  is  *in  A,  and  he  is  the  party  to  transfer  it,  to 
receive  payment,  and  to  sue  upon  it.  8  Kent  Com.,  89 ;  1  Selw. 
N.  P.,  292;  Chit.  BUls,  180,  226,  428,  566;  Baily  Bills,  76, 
115 ;  Chaplin  v.  Canada,  8  Conn.,  286 ;  Binney  v.  Phumpley, 
6  Vt.,  500. 

At  law,  the  trustee  has  the  whole  title  and  interest.  Bank 
of  the  United  States  v.  Devaux,  6  Cranch,  91 ;  Truing  v.  Lowry, 
14  Pet.,  800 ;  Bauerman  v.  Bodenus,  7  T.  R.,  668 ;  Wake  v. 
Tinkler,  16  East,  86 ;  Tucker  v.  Tueker,  4  Bam.  &  Ad.,  745 ; 
Willis'  Trustees,  72,  and  N.  E.,  78,  88,  86,  87 ;  Lewin  Trust., 
267,  247,  481. 

The  express  purpose  of  the  trust  was,  to  give  Meade  the 
legal  title,  and  enable  him  to  sue  at  law. 

But  even  if  Meade  could  not  sue,  the  bearer  could ;  and 
Meade  could  receive  payment,  or  transfer  by  delivery.    And 
having  done  so,  he  is  presum94  to  have  received  full  value 
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from  the  plaintifBs.    1  Selw.  N.  P.,  292,  citing  Carth.,  6 ;  2 
Vent.,  807 ;  Skin.,  264. 

The  banking  company  are  not  parties  plaintiffs  or  defend- 
ants, on  the  record,  nor  is  the  suit  brought  for  their  use,  nor 
hare  they  in  fact  any  interest  in  the  case.  And,  in  the  lan- 
guage of  the  Supreme  Court  of  the  United  States — 

^  It  may  be  laid  down  as  a  rule,  we  think,  which  admits  of 
no  exception,  that  in  all  cases  where  jurisdiction  depends  on 
the  par^,  it  is  the  party  named  on  the  record."  Oovemor  of 
Georgia  v.  MadrayB^  1  Pet.,  122. 

*^  Jurisdiction  is  neither  given  nor  ousted  by  the  relative 
situation  of  the  parties  concerned  in  interest,  but  by  the  rela- 
tive situation  of  the  parties  named  on  the  record."  0»hom  v. 
Bank  United  States,  9  Wheat.,  788. 

A  trustee  may  sue  in  the  federal  courts  without  reference  to 
the  domicil  of  his  cestui  que  trust.  Irvine  v.  Lowry^  14  Pet., 
298 ;  Bank  United  States  v.  Bevaux,  4  Cranch,  808 ;  Corpora* 
tion  of  Washington  v.  Toung,  10  Wheat.,  4 ;  Story,  Constitu- 
tion, 666 ;  Sergeant,  C.  L.,  118, 114 ;  1  Kent  Com.,  848,  849. 

These  authorities  are  equally  conclusive  against  the  second 
cause  assigned  in  the  demurrer,  that  ^^  those  for  whose  benefit 
the  suit  is  brought "  are  citizens  of  Mississippi. 

No  other  cause  of  demurrer  is  assigned. 

It  is  clear  that  jurisdiction  is  not  divested,  on  the  ground 
that  Meade  was  a  citizen  of  Mississippi,  because  the  note  was 
payable  to  him  ^^or  bearer,"  and,  therefore,  not  within  the 
provisions  of  the  11th  section  of  the  Judiciary  Act  of  1789. 
BuUard  v.  Bell,  1  Mason,  251.  And  in  Bank  of  Kentucky  v. 
Wistar  et  al,,  2  Pet.,  826,  the  court  say:  ^^The  other  point 
has  relation  to  the  form  of  the  bills  which  are  made  payable 
to  individuals  or  bearer,  concerning  which  individuals  there  is 
no  averment  of  citizenship,  and  which,  therefore,  may  have 
been  payable  in  the  first  instance  to  parties  not  competent  to 
sue  in  the  courts  of  the  United  States.  But  this  is  also  a 
question  which  has  been  considered  and  disposed  of  in  r^cw. 
our  *previous  decisions.  This  court  has  uniformly  held  ^ 
that  a  note  payable  to  bearer  is  payable  to  anybody,  and  not 
affected  by  uie  disabilities  of  the  nominal  payee." 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  from  the  southern  district  of  Mis- 
sissippi. 

The  plaintiffs  brought  their  action  on  four  promissory  notes, 
payable  at  different  times,  for  different  sums,  and  bearing  dif- 
ferent dates,  except  two,  which  were  dated  the  28d  January, 
1889.    In  each  of  the  notes  the  defendants  promised,  or  either 
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of  them,  to  p^  to  Cowles  Meade,  or  bearer,  for  the  use  of  die 
Real  Estate  Banking  Company  of  Hinds  county,  at  their 
banking  house  in  Clinton,  the  sum  named,  without  defidoa- 
tion,  for  value  receiyed. 

The  defendants  demurred  to  the  declaration,  and  assigned 
the  following  causes  of  demurrer : 

1.  *^  The  plaintiffs  cannot  maintain  the  action,  because,  by 
their  own  showing,  the  defendants  who  are  sued  are  also  a 
part  of  the  persons  for  whose  use  the  suit  is  commenced." 

2.  **The  court  can  have  no  jurisdiction  of  this  case,  be- 
cause, although  it  is  true,  the  nominal  plaintiffs  are  the  bear- 
ers of  the  paper  sued  on,  and  citizens  of  a  state  other  than 
Mississippi,  yet,  those  for  whose  benefit  suit  is  brought,  for 
any  thins  which  appears  in  the  declaration,  are  citizens  of  the 
state  of  Mississippi?* 

The  notes  in  question  passed  by  delivery,  and  the  plaintiffs, 
as  bearers,  have  a  ri^ht  to  sue  in  their  own  names,  as  the 
promise  to  pay  is  made  to  bearer.  The  plaintifb  allege  that 
they  are  citizens  of  New  York,  and,  consequently,  the  Circuit 
Court  had  jurisdiction  of  the  case.  Where  the  citizenship  of 
the  parties  ffive  jurisdiction,  and  the  le^  risht  to  sue  is  in 
the  plaintiff  the  court  will  not  inquire  mto  tiie  residence  of 
those  who  may  have  an  equitable  interest  in  the  claim.  They 
are  not  necessary  parties  on  the  record.  A  person  having  the 
leeal  right  may  sue,  at  law,  in  the  fedenu  courts,  without 
reference  to  the  citizenship  of  tiiose  who  mav  have  the  equita- 
ble interest.  Irvine  v.  Linvry^  14  Pet.,  298.  The  jud^ent 
of  the  Circuit  Court,  which  sustained  the  demurrer,  is  re- 
versed; and  the  cause  Is  remanded  for  farther  proceedings. 


*678]  *Thb  Ukited  Statbs,  PuuirnFFs,  v.  Eu  S.  Psbb- 

OOTT  ET  aIm,  Defendants. 

The  f elonioiu  taking  and  carrying  awa j  the  public  moneys  in  the  cnstody  of  a 
receiver  of  public  monevs,  without  any  fault  or  negligence  on  his  part,  does 
not  discharge  him  and  his  sureties,  and  cannot  be  set  up  as  a  defence  to  an 
action  on  hu  official  bond.^ 

^DiSTnrGmsHXD  AKD  KXPiiAnrsD.  185;  United  Slate*  v.  ITseiUsr,  9  Id., 

Ufdted  States  ▼.  Thomas,  16  Wall.,  88;  Bayden  v.  UwUed  SUUes,  18  Id., 

847,8«)(8eeld.,852);  York  County  y.  24;  Betana  v.  UnUed  Stales,  13  Id., 

Watson^  16  So.  Gar.,  9.    Followed.  62.    See  also  UnUed  States  v.  Clark, 

UnUed  States  t.  Morgan,  11  How.,  6  Otto,  49.    See  note  to  United  States 

leO;  United  StaUs  ▼.  DasMel,  4  Wall.,  v.  Morgan,  1 1  ilcw.,  1A4»    • 
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The  United  States  v.  Prescott  et  aL 

This  case  oame  up  on  a  certificate  of  division  in  opinion 
between  the  judges  of  the  Circuit  Court  of  the  United  States 
for  the  District  of  Illinois. 

On  the  4th  of  March,  1889,  Prescott  was  appointed  receiver 
of  public  moneys  at  Chicago,  in  Illinois. 

On  the  1st  of  October,  1840,  he  executed  a  bond,  together 
with  twenty-seven  other  persons,  who  were  all  defendants  in 
the  present  suit,  in  the  penal  sum  of  $150,000,  the  condition 
of  which  was  as  follows :  **  If  the  said  Eli  S.  Prescott  had 
truly  and  faithfully  executed  and  discharged,  and  should  truly 
and  faithfully  continue  to  execute  and  discharge,  all  the  duties 
of  said  ofiSice,  according  to  the  laws  of  the  United  States,  and 
moreover  had  well,  truly  and  faithfully  kept,  and  should  well, 
truly  and  faithfully  keep,  safely,  without  loaning  or  using,  all 
the  public  money  collected  by  him,  or  otherwise,  at  any  time 
placed  in  his  possession  and  custody,  till  the  same  had  been,  or 
should  be  ordered  by  the  proper  department  or  officer  of  the 
government,  to  be  transferred  or  paid  out,  and  when  such 
orders  for  transfer  or  payment  had  been  or  should  be  received, 
had  faithfully  and  promptly  made,  and  should  faithfully  and 
promptlv  make,  the  same  as  directed,  and  had  done,  and 
should  do  and  perform,  all  other  duties,  as  fiscal  agent  of  the 

Government,  which  have  been  or  may  be  imposed  by  any  act  of 
longress,  or  by  any  regulation  of  the  Treasury  Department 
made  in  conformity  to  law,  and  also  had  done  and  performed, 
and  should  do  and  perform,  all  acts  and  duties  required  by 
law,  or  by  direction  of  any  of  the  executive  departments  of 
the  government,  as  agent  for  paying  pensions,  or  for  making 
any  other  disbursements  which  either  of  the  heads  of  those 
departments  might  be  required  by  law  to  make,  and  which 
were  of  a  character  to  be  made  by  a  depositary  constituted  by 
an  act  of  Congress,  entitled  ^  An  act  to  provide  for  the  collec- 
tion, safe  keeping,  transfer  and  disbursements  of  the  public 
revenuCt'  approved  July  4, 1840,  consistently  with  the  other 
official  duties  imposed  upon  him,  then  the  said  obligation  to 
be  void  and  of  none  effect,  otherwise  it  should  abide  and 
remain  in  full  force  and  virtue.'^ 

In  June,  1848,  the  United  States  broueht  an  action  of  debt 
upon  this  bond  against  Prescott  and  all  his  securities,  setting 
forth,  amongst  other  breaches,  that  on  the  15th  of  June,  184^ 
Prescott  was  ordered  by  the  Secretary  of  the  Treasury  r«e>TA 
to  transfer  the  public  ^moneys  to  Edward  H.  Haddock,  ^ 
and  that  he  neglected  and  refused  so  to  do. 

The  defendants  filed  several  pleas.  The  8d,  4th  and  5th 
were  of  the  same  character,  and  it  is  only  necessary  to  insert 
one  of  them- 
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^  8.  And  for  a  farther  plea  in  this  behalf,  the  said  defend- 
ants say  actio  non^  because  they  say  that  the  said  Eli  S.  Presoott, 
before  the  commencement  of  this  suit,  did  pay  to  the  said  plain- 
tiffs all  moneys  which  came  into  his  hands  as  receiver  of  public 
moneys,  excepting  the  sum  of  fl2,815;  and  the  said  defend- 
ants aver  that  the  said  Eli  S.  Prescott  tendered  to  the  said 
plaintiff  the  sum  cf  $127  before  the  commencement  of  this 
suit ;  and  the  said  defendants  aver  that  whilst  the  said  Eli  S. 
Prescott  had  said  money  in  his  possession,  and  before  the 
commencement  of  this  suit,  some  person  or  persons,  to  said 
defendants  unknown,  feloniously  did  steal,  take,  and  carry 
away  from  the  possession  of  the  said  Eli  S.  Prescott,  the  sum 
of  $11,688;  part  and  parcel  of  said  money  received  by  the 
said  Eli  S.  Prescott^  as  receiver  of  public  moneys,  although 
the  said  Eli  S.  Prescott  used  ordinary  care  and  diligence  in 
the  safe-keeping  of  the  same,  and  this  they  are  ready  to  verify, 
wherefore  they  pray  judgment,  &c." 

To  these  pleas  the  plaintiffs  demurred  generally,  and  the 
defendants  joined  in  the  demurrer. 

And  the  cause  being  argued  upon  the  said  demurrer  before 
the  court,  the  opinions  of  the  judges  were  opposed  on  this 
question,  namely:  Does  the  felonious  stealing,  taking,  and 
carrying  away  the  public  moneys  in  the  custody  of  a  receiver 
of  public  moneys,  without  any  fault  or  negligence  on  his  part, 
discharge  him  and  his  sureties,  and  is  that  a  good  and  valid 
defence  to  an  action  on  his  official  bond  ? 

Upon  this  question  the  cause  came  up. 

Nehon^  (attorney-general,)  for  the  plaintiffs. 
Dickey  and  Burke^  for  the  defendants. 

Nelson  said,  that  if  it  were  not  for  the  printed  argument, 
filed  on  behalf  of  th6  defendants,  he  would  have  thought 
it  enough  to  say,  with  respect  to  the  money  being  stolen,  that 
there  was  no  such  condition  in  the  bond.  It  was  contended 
by  the  other  side,  that  the  case  was  to  be  governed  by  the 
principles  of  bailment.  If  the  bond  were  to  be  laid  aside,  and 
the  case  examined  as  if  it  were  one  of  parol  contract,  it  would 
still  be  found  that  the  defendant  was  responsible.  In  South- 
cote's  case,  4  Co.,  83,  it  was  held  no  defence  to  say  that  goods 
were  stolen,  and  in  Willes,  118,  it  was  again  affirmed  that  a 
defendant  was  responsible  for  robbery.  But  this  is  not  a  case 
of  general  bailment;  it  rests  on  special  contract.  All  the 
principles  which  govern  it  are  summed  up  in  Story  Bailm.,  21. 
Bailments  may  be  enlarged  or  restricted  by  special  contract. 
The  condition  of  the  bond  here  is  to  keep  safely,  and  it  is  of 
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course  a  special  bailment.  It  would  be  mischievous  to  apply 
the  doctrine  of  ^general  bailmentci  to  such  cases.  If  car-  p  ^oa 
riers  are  held  responsible  from  motives  of  public  policy,  ^ 
much  more  strongly  is  the  necessity  felt  in  the  cases  of  officers 
of  goyemment,  where  the  door  could  so  easily  be  opened  to  col- 
lusion and  fraud.  In  Coggs  v.  Bernard^  2  Ld.  Raym.,  918,  this 
doctrine  is  indicated,  when  speaking  of  the  fifth  species  of 
bailment,  and  the  same  principle  is  sustained  by  Raymond, 
220 ;  1  Vent.,  190 ;  Holt,  181 ;  1  Wils-,  281 ;  I  T.  R.,  27 ; 
Strange,  128. 

The  case  relied  upon  by  the  other  side  is  17  Mass.,  479, 
where  gold  was  deposited  with  the  Essex  Bank  for  safe  keep- 
ing, uid  stolen  by  the  officers  of  the  bank.  But  that  was  a 
bailment  without  consideration.  The  bank  received  nothing 
for  keeping  it,  whereas,  in  this  case,  the  party  undertook  to 
keep  the  money,  and  was  paid  for  it. 

The  argument  of  Diekey  and  Burke  was  as  follows : 

1.  The  defendant,  Prescott,  is  a  depositary  for  hire,  and 
unless  his  liability  was  enlarged  by  the  special  contract  to 
keep  safely,  he  is  only  subject  to  the  liabilities  imposed  by 
law  upon  such  a  depositary. 

2.  The  special  contract  to  keep  safely  does  not  enlarge  the 
liability  in  the  case  of  a  depositary  for  hire. 

Ist.  It  does  not  enlarge  it  by  the  ordinary  meaning  and 
acceptation  of  the  terms  ^^  keep  safely,"  nor, 

2d.  Has  the  judicial  construction  put  on  those  words 
enlarged  the  liability. 

1.  The  defendant  is  a  depositary  for  hire,  and  comes  under 
the  liabilitv  imposed  upon  such  depositary.  He  is  within  the 
class  laid  down  by  Lord  Holt,  Coggs  v.  Bernard^  2  Ld.  Raym., 
917,  as  the  fifth  class  of  bailments,  and  called  by  Judge  Story 
in  his  Commentary  on  Bailments,  and  Jones  on  Bailments, 
locatio  custodice^  or  "  deposits  for  hire,"  or  "  the  hiring  of  care 
and  services  to  be  performed  or  bestowed  on  the  thing  deliv- 
ered," or  "  hire  of  custody."  Story  Bail.,  §  §  8,  442,  2d  ed. ; 
Jones  Bail.,  90,  91,  96,  original  ed. 

Such  a  depositary  is  bound  to  ordinary  diligence,  and  only 
responsible  for  losses  by  ordinary  negligence.  Story  Bail., 
§  442;  Jones  Bail.,  97,  98,  99;  Piatt  v.  Hilhard,  7  Cow. 
(N.  Y.),  497. 

If  he  uses  due  care,  and  the  property  deposited  is  neverthe- 
less stolen,  he  is  excused ;  Cogg%  v.  Bernard^  2  Ld.  Ra3rm.,  918, 
where  Lord  Holt  says,  ^^  he  is  only  to  do  the  best  he  can ;  and 
if  he  be  robbed,  it  is  a  good  account;"  and  again,  (p.  918,) 
^  and  yet  if  he  receives  his  master's  money  and  keeps  it  locked 
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np,  with  a  reasonable  care,  he  shall  not  be  answerable  for  it 
though  it  be  stolen."  See  also  Stoir  Bail.,  §§  444, 465, 2d  ed. ; 
Roberts  v.  Turnery  12  T.  R.,  282;  Brawn  v.  Anderson^  2 
Wend.  (N.  Y.),  698. 

If  then  the  defendant,  Prescott,  was  such  a  depositary,  the 
*^S1 1  P^^^^  averring  that  the  money  was  stolen  without  any 
•J  default  on  his  part,  *and  that  he  used  ordinary  care  in 
keepin?  the  same,  are  good  pleas,  and  excuse  his  liability. 

2.  The  words  "  keep  safely,"  in  sect.  6  of  the  act  of  July, 
1840,  and  in  the  condition  of  the  bond  declared  on,  following 
the  words  of  the  act,  do  not  alter  or  extend  the  liability, 
otherwise  imposed  by  law. 

1st.  They  do  not  by  the  ordinary  meaning  and  acceptation 
of  the  terms. 

In  the  construction  to  be  given  to  words,  they  are  to  be 
received  according  to  their  ordinary  meaning  and  import,  or 
such  meaning  as  is  given  to  them  by  the  common  sense  and 
understanding  of  mankind.  In  this  sense  no  other  construc- 
tion can  be  given  to  the  words,  "  keep  safely,"  than  to  keep 
with  that  degree  of  safety  which  prudent  men  ordinarily 
exercise,  where  safety  is  required ;  the  common  sense  of  man- 
kind would  construe  it  to  mean  reasonable  safety.  When  A. 
accepts  to  keep  safely,  the  meaning  he  would  be  apt  to  give 
to  the  contract,  (supposing  no  judicial  meaning  had  wen 
given  to  the  words,)  would  be,  such  reasonable  safety  as  in 
the  exercise  of  prudence,  he  and  other  men  ought,  under  the 
circumstances  of  the  case,  to  use;  and  this  is  exactly  the 
degree  of  diligence  or  care  required  in  the  contract  of  bail- 
ment called  ^'  loeatio  custodice.**  ^ 

The  words  ^'keep  safely,"  therefore,  considered  in  their 
ordinary  and  common  acceptation,  do  not  vary  the  usual 
liability  of  a  depositary  for  lure. 

2d.  Judicial  construction  has  not  given  a  higher  meaning 
to  these  words. 

In  8<mthcote^%  case,  4  Co.,  83,  84,  the  plainti£P  had  delivered 
goods  to  the  defendant  to  be  by  him  safely  kept.  The  plea 
was,  that  they  were  stolen  out  of  the  possession  of  the 
defendant,  and  judgment  was  given  because  the  goods  were 
to  be  safely  kept.  The  plea,  however,  was  defective  in  not 
averring  that  they  were  stolen  without  his  default,  or  that  he 
used  ordinary  care  and  diligence,  and  theft  being  evidence  of 
ordinary  neglect  according  to  Sir  Wm.  Jones,  (although  this 
is  now  doubted,)  it  would  be  presumed  that  the  de^ndant 
had  been  guilty  of  ordinary  neglect,  and  this  is  in  accordance 
with  the  opinion  of  Sir  Wm.  Jones  in  commenting  upon  this 
case,  (Jones  Bail.,  48,  original  edition,)  where  he  says :  ^^  If 
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the  plaintiff,  instead  of  replying,  hiBid  demurred  to  the  plea  in 
bar,  he  might  have  insisted  in  argument,  with  reason  and  law 
on  his  side,  that,  although  a  general  bailee  to  keep  be  respon- 
sible for  gross  neglect  only,  yet  Bennet  had,  by  a  special 
acceptance,  made  himself  answerable  for  ordinary  neglect  at 
least ;  that  it  was  ordinary  neglect  to  let  the  goods  be  stolen 
out  of  his  possession ;  and  he  had  not  averred  that  they  were 
stolen  without  his  default;"  thereby  intimating,  that  if  such 
averment  had  been  made  in  Southcote's  case,  the  plea  would 
have  been  good.  In  the  present  case  the  pleas  contain  such 
averments. 

♦The  words   *'keep  safely,*'  then,  by  Southcote's  r4irgo 
case,  and  in  the  opinion  of  Jones,  meant  to  bind  the  ^ 
depositary  to  ordinary  diligence  only. 

The  case  of  Coggs  v.  Bernard^  2  Ld.  Raym.,  909,  by  the 
opinion  of  Lord  Holt  and  the  majority  of  the  court,  is  to  the 
same  effect. 

The  question  in  point,  decided,  was,  '^  that  if  a  man  under- 
take to  carry  goods  sf^fely  and  securely,  he  is  responsible  for 
any  damage  through  his  neglect,  although  he  was  not  a  com- 
mon carrier,  and  was  to  have  nothing  for  the  carriage."  (See 
1st  marginal  note.) 

The  inference  to  be  drawn  is,  if  there  was  no  neglect,  he 
was  not  liable. 

In  commenting  on  the  effect  of  the  undertaking  ^^  to  keep 
and  carry  safely,"  the  judges  who  delivered  opinions  in  this 
case  differed.  Lord  Holt,  who  delivered  the  celebrated 
opinion  which  has  been  the  foundation  of  the  modern  law  of 
bailment,  and  which  is  entitled  to  the  most  consideration, 
together  with  all  the  other  judges,  (except  Powell,  J.)  held, 
(as  is  remarked  by  Judge  Story,  Com.  on  Bail.,  sect.  85,  2d 
edition,)  ^^  that  upon  a  promise  by  a  bailee,  without  reward  to 
keep  or  carry  safely,  he  is  not  respoiisible  for  injuries  or  losses 
occasioned  by  the  acts  of  wrong-doers,  and  dfortioriy  that  he 
is  not  responsible  for  a  theft  not  caused  by  his  own  neglect." 
In  the  same  section.  Judge  Story  remarks,  ^'  Mr.  Justice 
Powys,  and  Mr.  Justice  Gould,  seem  to  have  agreed  in 
opinion  with  Lord  Holt."  By  refening  to  the  opinion  of  the 
judges  in  this  case,  the  same  doctrine  will  be  found.  Lord 
Holt  says,  (2  Ld.  Raym.,  916,)  "Nay,  suppose  the  bailee 
undertakes  safely  and  securely  to  keep  the  goods,  in  express 
words,  yet  even  that  won't  charge  him  with  all  sorts  of 
neglect.  For  if  such  a  promise  were  put  into  writing,  it 
would  not  charge  so  far  even  then.  *  *  And  if  a  prom- 
ise will  not  charge  a  man  against  wrong-doers,  when  put  in 
wilting,  it  is  hard  it  should  do  it  more  so  when  spoken. 

668 


582  SUPREME   COURT, 


The  United  States  «.  Presoott  et  aL 


Doct.  and  Stud.,  180,  is  in  point,  that  though  a  bailee  do 
promise  to  redeliver  goods  safely,  yet  if  he  have  nothing  for 
the  keeping  of  them,  he  will  not  be  answerable  for  the  acts  of 
a  wrong-doer.  So  that  there  is  neither  sufficient  reason  or 
authority  to  support  the  opinion  in  Southoote's  case;  if  the 
bailee  be  guilty  of  gross  negligence,  he  will  be  chargeable,  but 
not  for  any  ordinary  neglect."  See  2  Ld.  Raym.,  914  and 
915 ;  Lord  Holt's  comment  on  Southcote's  case.  In  the  same 
case,  Gould,  J.,  agreeing  with  Lord  Holt,  says,  (2  Ld.  Raym., 
p.  909,)  ^'  So  if  goods  are  deposited  with  a  friend,  and  are 
stolen  from  him,  no  action  will  lie.  *  ^  But  if  a  man 
undertakes  expressly  to  do  such  a  fact,  safely  and  securely,  if 
the  thing  comes  to  any  damage  by  his  miscarriage,  an  action 
will  lie  against  him."  And  again,  (p.  910,)  'NBut  when  a 
man  undertakes  especially  to  do  such  a  thing,  it  is  not  hard  to 
charge  him  for  his  neglect,  because  he  had  the  goods  com- 
mitted to  his  custody  upon  those  terms."  It  is  apparent  by 
the  reasoning  of  these  judges,  that  they  intended  to  place  the 
mfiQQ-]  liability  in  the  case  of  a  special  ^contract  to  keep 
•J  safely,  upon  the  neglect  or  miscarriage  of  the  deposit- 
ary, and  that  he  would  not  be  liable  for  the  acts  of  wrong- 
doers, without  his  default;  and  this  was  the  opinion  of  Lord 
Holt  and  all  the  other  judges,  except  Powell,  J.  See  Story 
Bail.,  §  86. 

It  is  true  that  Powell,  J.,  in  the  same  case,  says,  (p.  910,) 
*^The  party's  special  assumpsit  and  undertaking  obliges  him 
80  to  do  the  thing,  that  the  bailor  come  to  no  damage  by  his 
neglect,  and  the  bailee  in  this  case  shall  answer  accidents,  as 
if  the  goods  are  stolen,  but  not  such  as  happen  by  the  act  of 
God ; "  but  from  the  reference  made  to  the  case  of  the  ferry- 
man, immediately  after,  he  was  probably  alluding  to  the  case 
of  the  common  carrier.  But,  at  any  rate,  the  reason  assigned 
by  him  for  the  liability  of  the  bailee  in  case  of  accidents,  as 
in  case  the  goods  are  stolen,  viz.,  that  the  bailee  has  a  remedy 
against  the  wrong-doers,  as  an  appeal  of  robbery,  or  action 
against  the  hundred,  is  unsatisfactory.  It  might  furnish  a 
reason  in  England,  where  a  speedy  and  certain  remedy  is 
given  for  the  man  robbed,  by  a  special  action  on  the  case 
against  the  hundred  for  damages  equivalent  to  his  loss  unless 
they  make  hue  and  ciy  after  the  felon,  and  take  him,  which 
excuses  them.  8  Bl.  Com.,  160.  But  no  such  remedy  exists 
here.  And  it  is  to  be  observed,  that  the  reason  given  by 
Powell,  J.,  was  probably  altogether  wrong.  Sir  Wm.  Jones 
expresses  his  disapprobation  as  follows,  (Jones  Bail.,  44,  orig. 
ed.:)  ^^Mr.  Justice  Powell,  speaking  of  Southcote's  case^ 
which  he  denies  to  be  law,  admits  that  ^  if  a  man  does  undar- 
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take  specially  to  keep  eoods  safely,  that  is  a  warranty,  and 
will  oblige  the  bailee  to  keep  them  safely  against  perils,  where 
he  has  a  remedy  over,  but  not  against  those  where  he  has  no 
remedy  over.'  One  is  unwilling  to  suppose  that  this  learned 
judge  had  not  read  Lord  Coke's  report  with  attention ;  yet  the 
case  which  he  puts  is  precisely  that  which  he  opposes,  for 
Bennet  did  undertake  to  keep  the  goods  safely;  and  with 
submission,  the  degree  of  care  demanded,  not  the  remedy 
over,  is  the  true  measure  of  the  obligation,  for  the  bailee 
might  have  his  appeal  of  robbery.  Yet  he  is  not  bound  to 
keep  the  goods  against  robbers  Without  a  most  express  agree- 
ment."    Jones  Bail.,  44. 

In  2  Bl.  Com.,  452,  the  same  oonstructLon  is  given  to  the 
words  ^keep  safely  and  securely,"  viz.,  ^^he  is  bound  to  take 
the  same  care  of  them  as  a  prudent  man  would  of  his  own," 
i.  e.  reasonable  care.  And  the  case  of  Oogg$  v.  Bernard^  2 
Ld.  Raym.,  909,  is  cited,  and  the  law  is  spoken  of  as  settled. 

Mnnueane  v.  SmcUl,  1  Esp.,  815,  was  a  ease  in  which  the 
depositary  received  pay,  and  he  was  held,  by  the  opinion  of 
Lord  Kenyon,  to  be  liable  only  for  ordinary  neglect.  In  this 
case  the  property  had  been  stolen  from  the  depositary. 

The  American  authorities  are  to  the  same  effect. 

Foster  v.  The  JEssex  Bank^  17  Mass.,  479,  was  a  case  of 
deposit  *of  gold  in  a  bank,  under  a  memo,  s^ed  by  r^coj 
the  cashier,  that  it  was  ^^left  for  safe  keeping;"  the  '- 
court,  (Parker,  J.,)  delivered  an  elaborate  opinion,  and  rea- 
sons  on  the  nature  of  the  undertaking  to  keep  safely  in  a 
very  full  and  satisfactory  manner,  (see  pages  499,  500^  501 
and  502,)  showing  that  the  contract  to  keep  safely,  in  the  case 
of  a  simple  depositary,  extends  his  liability  to  ordinary 
neglect,  and  in  the  case  of  a  depositary  for  hire,  the  principle 
goes  no  farther  than  liability  for  ordinary  neglect ;  **•  so  that  if 
he  shows  that  he  used  due  care,  and  nevertheless  the  goods 
were  stolen,  he  would  be  excused."    17  Mass.,  502. 

1  Dane's  Abr.,  chap.  17,  art  11,  §  8,  lays  down  the  same 
doctrine. 

Judge  Story,  (Story  Bail.,  §§  70,  71,  2d  edition,)  evidently 
leans  to  the  same  doctrine,  where  he  says  that  ^^  there  is  much 
to  warrant  the  suggestion  that  in  a  case  where  the  bailment  is 
to  keep  safely,  the  depositanr  would  not  be  liable  for  a  loss  by 
theft,  unless  it  should  arise  from  his  own  negligence,  and  want 
of  due  diligence  and  care." 

Chancellor  Kent  (2  Kent  Com.,  568,  note  tf,  8d  edition)  al 
ludes  to  the  decision  in  17  Mass.,  479,  with  approbation. 

The  great  weight  of  authority,  then,  both  in  England  and 
ill  this  country,  supports  the  doctrine,  that  under  the  oomtract 
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to  keep  safely,  the  depositary  would  not  be  liable  for  a  theft 
committed  without  his  default,  and  that  in  such  case  he  is  only 
liable  for  ordinary  diligence. 

The  case  relied  on,  chiefly,  on  the  other  side,  is  a  dictum  of 
Lord  Chief  Justice  Willes,^  iKetUe  v.  BrtymaU,  Willes,  118,) 
where  he  speaks  of  the  liability  of  the  depositary  to  keep 
safely,  in  case  he  is  robbed  of  the  goods.  But  it  is  to  be  ob- 
served that  this  is  said  as  being  according  to  Southcote's  case, 
the  case  of  CoggB  v.  Bernard.  Willes,  ill.  It  is  hardly  con- 
ceivable how  the  judge,  who  delivered  the  opinion  in  Kettle  v. 
Bromsall,  could  have  fallen  into  such  error,  for  the  first  au- 
thority cited  by  him,  (Southcote's  case,)  had  been  expressly 
overruled  in  the  last  authority  cited,  (^Cogg%  v.  Bernard i)  and 
in  the  last  case.  Lord  Holt  and  the  majority  of  the  court,  dis- 
senting from  Southcote's  case,  lay  down  a  contrary  rule,  (as 
we  have  shown  above,)  viz.:  that  the  depositary  would  not 
be  liable  for  the  acts  of  wrong-doers,  without  his  defaidt. 

Chancellor  Kent  says,  in  the  note  above  referred  to,  that  the 
doctrine  in  Kettle  v.  Bramsally  Willes,  118,  and  in  Southcote's 
case,  ^^  is  held  to  be  exploded  in  the  case  of  Foster  v.  JSsux 
Bank:' 

A  distinction  has  sometimes  been  taken  between  a  loss  by 
theft,  and  a  loss  by  robbery,  from  the  last  being  considerea 
irresistible,  and  the  former  not  so.  But  see,  as  to  this.  Story 
Bail,  §  89,  2d  edition,  where  the  distinction  is  refuted ;  and  it 
is  held  that ''  no  degree  of  vigilance  will  always  secure  a  party 
from  losses  by  theft,"  &c.,  &c. 

*5851      *^^6i^  ^^6  contract  is  a  special  acceptance,  the  taking 
-I  a  reward  can  make  no  difference  in  the  construction 
of  it. 

.  It  is  to  be  observed  that  where  there  is  a  special  contract  to 
^^keep  safely,"  the  contract  is  expounded  according  to  the 
meaning  of  the  terms  themselves,  without  inquiring  whether 
a  reward  was  paid  or  not.  The  acceptance  is  a  sufficient  con- 
sideration for  the  promise  to  keep  safely,  as  was  determined  by 
the  case  in  point  in  Coggs  v.  Bernard^  (see  first  mar.  note ;) 
and  in  that  case  the  court  decided  that  the  bailee,  to  keep  or 
carry  safely,  is  liable  for  ordinary  negligence,  without  inquir- 
ing whether  he  received  a  reward  or  not.  None  was  averred 
in  the  declaration,  and  there  might  or  might  not  have  been 
one. 

In  Hargrave  and  Butler's  note  to  2  Co.  Litt.,  n.  78,  it  is 
said,  in  reierence  to  the  decision  in  the  case  of  Coggs  v.  Ber- 
nard^  that  ^^  it  was  wholly  grounded  on  a  special  undertaking 
to  carry  safely,  without  stating  either  that  the  defendant  was 
to  have  hire  or  was  a  common  carrier."  In  giving  an  ezpoai- 
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tion,  therefore,  to  the  contract  ^'  to  keep  safely/'  it  makes  no 
difference  whether  a  reward  was  paid  or  not.  It  is  the  special 
acceptance  that  makes  the  party  bound  to  ordinary  diligence 
and  liable  for  ordinary  neglect. 

Again,  In  the  contract  ^'  to  keep  safely,"  it  is  the  special 
acceptance  (without  inquiring  into  a  reward  or  not)  that 
makes  the  party  bound  to  ordinary  diligence ;  and  in  the  ordi- 
nary contract  of  a  depositary  for  a  reward,  it  is  the  reward 
that  puts  the  party  to  ordinary  diligence.  Story  Bail.,  §  442 ; 
Jones  Bail.,  49,  91,  98,  99,  original  ed.  The  liability,  there- 
fore, of  the  special  depositary  to  keep  safely,  and  of  the  depos- 
itary for  a  reward,  is  the  same ;  and  if  the  depositary  for  a 
reward  accepts  specially,  the  receiving  the  reward  cannot  put 
him  to  greater  diligence  than  what  the  law  determines  that 
fact  shall  put  a  depositary  to,  which  is  ordinary  diligence, 
(Story  Bail.,  §  442,)  and  nothing  more. 

The  cases  and  authorities  that  expound  the  meaning  of  the 
words  "keep  safely,"  speak  of  them  generally  in  reference  to 
the  contract  of  depositum^  or  naked  bailment  without  reward; 
(Story  Bail.,  §  33,  the  opinion  of  the  judges  in  Coggs  v.  Ber- 
nard^ in  relation  to  these  words  altering  the  responsibility  in 
case  of  naked  bailment;  Southcote's  case,  2  Bl.  Com.,  452;  17 
Mass.,  479 ;)  and  as  enlarging  the  responsibility  from  slight 
diligence,  in  such  case,  to  ordinary  diligence.  If  the  cases 
and  authorities  are  silent  as  to  the  effect  of  these  words  in  the 
case  of  other  bailees,  such  as  the  depositary  for  hire,  common 
carrier,  &c.,  it  is  because,  in  these  cases,  their  ordinary  legal 
liability  is  the  same,  or  more  extensive,  than  the  words  "  keep 
safely  import,  requiring  ordinary  diligence  in  some,  and  ex- 
traordinary diligence  in  others.  No  one  would  contend  that 
these  woras  enlarged  the  responsibility  of  a  common  carrier, 
who  is  liable  for  more  than  what  they  would  import,  viz.,  for 
all  losses  except  "by  the  act  of  God,  or  the  king  s  ene-  r«eog 
mies;"  *neither  should  it  be  contended  that  they  en-  ^ 
large  the  responsibility  of  the  bailee  for  hire,  whose  usual  legal 
responsibility  is  the  same  as  what  the  special  acceptance  in  the 
case  of  simple  deposit  has  been  decided  to  be,  viz.,  ordinary 
diligence.  These  words  only  make  a  difference  in  the  case  of 
depositum^  or  naked  bailment,  because  the  usual  liability  in 
that  case,  for  gross  neglect  only,  is  inconsistent  with  safe  keep- 
ing. And  this  agrees  with  Sir  William  Jones,  (p.  61,  original 
ed.)  where  he  says,  in  remarking  on  the  opinion  of  Powell,  J., 
in  Coffff8  V.  Bernard^  "Now  the  reason  assigned  by  the  learned 
judge  for  the  cases  in  the  register  and  year-books,  which  were 
the  same  with  Ooggi  v.  Bernard^  viz.,  the  party's  special  as- 
sumpsit, obliged  him  so  to  do  the  thing  that  the  bailor  come  to 
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no  damage  by  his  neglect,  seems  to  intiniate  that  the  omission 
of  the  words  salvo  et  secure  would  have  made  a  difference  in 
this  case,  as  in  that  of  a  deposit,  but  I  humbly  contend  that 
those  words  are  implied  by  the  nature  of  a  contract  which  lies 
in  feasance,"  &c«  In  the  present  case  the  duty  of  the  receiver, 
for  which  he  is  paid,  lies  in  feasance,  for  he  is  to  receive,  keep, 
transfer,  and  pay  out,  and  do  all  other  acts,  as  fiscal  agent, 
which  may  be  imposed  on  him  by  law,  or  the  directions  of  the 
Treasury  Department,  (§  6,  act  of  1840.) 

By  section  12,  of  the  act  of  4th  July,  1840,  goveniment- 
agents  are  required  to  examine  '^the  money  on  hand  and  the 
manner  of  its  being  kept;"  and  by  section  13,  the  register  is 
required  to  examine  and  report,  from  time  to  time,  the  condi- 
tion of  the  money  on  hand  with  the  receiver;  and  by  section 
14,  the  officers  may  be  allowed  for  fireproof  chests,  vaults, 
&c.,  for  safe-keeping,  to  be  expressly  authorized  by  the  Secre- 
tary of  the  Treasury,  whose  directions,  &c.,  ^^are  to  be  strictly 
followed." 

The  law,  then,  vests  the  discretion  of  the  safe-keeping,  in  a 
measure,  in  government  agents,  and  in  the  Secretary  of  the 
Treasury,  "  whose  directions  are  to  be  strictly  followed."  If^ 
then,  the  Secretary  of  the  Treasury  has  directed  the  money, 
deposited  with  the  receiver,  to  be  placed  in  a  particular  place, 
vault,  &c.,  and  it  is  stolen  there ;  or,  if  the  government  agent, 
having  examined  ^Hhe  manner  of  its  being  kept,"  is  satisfied, 
and  so  reports,  and  still  the  money  is  stolen ;  the  receiver,  in 
either  case,  would  not  be  liable,  without  his  default;  Story 
Bail.,  §  74,  2d  ed.;  ^^if  the  depositor  agree  that  the  goods  may 
be  kept  in  a  particular  place,  &c.,  he  cannot  object  afterwards 
that  the  place  is  not  a  safe  one."  And  non  constat  but  that,  in 
the  present  case,  the  money  had  been  directed  to  be  kept  in 
the  particular  place  where  it  was  stolen,  nor  but  that  the  gov* 
ernment  agent  had  examined  '^the  manner  of  its  being  kept," 
and  reported  it  to  be  safe ;  in  either  of  which  cases  the  de- 
fendant, without  his  own  default,  would  not  be  liable. 

Finally,  it  may  be  said  that  government  requires  nothing 
*^A71  unreasonable  from  its  officers.  If,  as  in  the  case  of  the 
'J  Essex  Bank,  *where  $53,000  of  gold  was  deposited, 
under  a  memo.,  for  safe-keeping,  and  who  might  be  considered 
in  the  light  of  a  public  depositary,  and  where  considerations 
of  public  policy,  in  return  for  the  extraordinary  privileges  con- 
ferred on  the  bank,  were  entitled  to  all  their  weight,  the  bank 
was  held  to  ordinary  neglect  only,  why  should  greater  respon- 
sibility be  thrown  on  a  receiver  of  public  money?  Ch.  J.Par- 
ker, in  that  case,  17  Mass.,  501,  says,  ^'and  this  certainly  is 
the  more  reasonable  doctrine,  for  the  common  understanding 
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of  8  promise  to  keep  safely,  would  be,  that  the  party  would 
use  dae  diligence  and  care  to  prevent  the  loss  or  accident ;  and 
there  is  no  breach  of  faith  or  trust,  if,  notwithstanding  such 
care,  the  goods  should  be  spoiled  or  purloined."  A  contrary 
doctrine  to  this  would  be  unreasonable.  It  would  also  be 
against  public  policy;  for,  if  the  receiver  is  to  be  held  liable, 
^en  money  is  stolen  from  him  without  his  default,  having 
used  due  diligence  and  care  in  the  safe-keeping,  men  of  com- 
mon prudence  and  responsibility  would  cease  to  become  his 
sureties,  since  they  would  make  themselves  responsible,  not 
merely  for  his  prudence,  good  faith,  and  honesty,  in  keeping 
money,  but  sureties  agamst  the  cunning,  dishonesty,  and 
villany,  of  all  mankind* 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court. 

This  action  was  brought  in  the  Circuit  Court  for  the  district 
of  Illinois,  on  a  bond  given  by  Prescott,  with  the  other  de- 
fendants as  his  sureties,  for  his  faithful  performance  of  the 
duties  of  receiver  of  public  moneys,  at  Chicago,  in  the  state 
of  Illinois.  The  defence  pleaded  was,  that  the  sum  not  paid 
over  by  the  defendant,  Prescott,  and  for  which  the  action  was 
brought,  had  been  feloniously  stolen,  taken,  and  carried  away 
from  his  possession,  by  some  person  or  persons  unknown  to 
him,  and  without  any  fault  or  negligence  on  his  part ;  and  he 
avers  that  he  used  ordinary  care  and  diligence  in  Keeping  said 
money,  and  preventing  it  rrom  being  stolen. 

To  this  plea,  the  plaintifib  filed  a  general  demurrer ;  and  on 
the  argument  of  the  demurrer,  the  opinions  of  the  judges 
were  opposed  on  the  question,  whether  ^^  the  felonious  taking 
and  carrying  away  the  public  moneys  in  the  custody  of  e^ 
receiver  of  public  moneys,  without  any  fault  or  negligence  on 
his  part,  discharged  him  and  his  sureties,  and  may  be  set  up  as 
a  defence  to  an  action  on  his  official  bond?"  And  this  point 
is  now  before  this  court,  it  having  been  certified  to  us  under 
the  act  of  Congress. 

On  the  part  of  the  defendant  it  is  contended  that  the  defend- 
ant, Prescott,  was  a  depositary  for  hire ;  and  that  unless  his 
liability  was  enlarged  by  the  special  contract  to  keep  safely, 
he  is  only  subject  to  the  liabilities  imposed  by  law  upon  such 
a  depositary ;  that  the  special  contract  does  not  enlarge  his 
liability. 

This  is  not  a  case  of  bailment,  and  consequently,  the  law  of 
bailment  does  not  apply  to  it.  The  liabilitv  of  the  defend- 
ant, Prescott,  arises  out  of  his  official  bond,  and  principles 
which  are  founded  upon  *public  policy.  The  conditions  r«eoo 
of  the  bond  are,  that  the  said  Prescott  has  ^^  truly  and  I- 
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fethfuUy  executed  and  discharged,  and  shall  truly  and  faith- 
fully continue  to  execute  and  discharge,  all  the  duties  of  said 
oflSce,"  (of  receiver  of  public  moneys  at  Chicago,)  "accord- 
ing to  the  laws  of  the  United  States ;  and  moreover  has  well, 
truly,  and  faithfully,  and  shall  well,  truly,  and  faithfully,  keep 
safely,  without  loaning  or  using,  all  the  public  moneys  col- 
lected by  him,  or  otherwise  at  any  time  placed  in  his  posses- 
sion and  custody,  till  the  same  had  been  or  should  be  ordered, 
by  the  proper  department  or  officer  of  the  government,  to  be 
transferred  or  paid  out ;  and  when  such  orders  for  transfer  or 
payment  had  been  or  should  be  received,  had  faithfully  and 
promptly  made,  and  would  faithfully  and  promptly  make,  the 
same,  as  directed,"  &c. 

The  condition  of  the  bond  has  been  broken,  as  the  defend- 
ant, Prescott,  failed  to  pay  over  the  money  received  by  him, 
when  required  to  do  so ;  and  the  question  is,  whether  he  shall 
be  exonerated  from  the  condition  of  his  bond,  on  the  ground 
that  the  money  had  been  stolen  from  him  ? 

The  objection  to  this  defence  id,  that  it  is  not  within  the 
condition  of  the  bond ;  and  this  would  seem  to  be  conclusive. 
The  contract  was  entered  into  on  his  part,  and  there  is  no  alle- 

?ition  of  failure  on  the  part  of  the  government ;  how,  then,  can 
rescott  be  discharged  from  his  bond?  He  knew  the  extent 
of  his  obligation,  when  he  entered  into  it,  and  he  has  realized 
the  fruits  of  this  obligation  by  the  enjoyment  of  the  oflSce. 
Shall  he  be  discharged  from  liability,  contrary  to  his  own 
express  undertaking  r  There  is  no  principle  on  which  such  a 
defence  can  be  sustained.  The  obligation  to  keep  safely  the 
public  money  is  absolute,  without  any  condition,  express  or 
i^iplied;  and  nothing  but  the  payment  of  it,  when  required, 
can  discharge  the  bond. 

The  case  of  Foster  et  al.  v.  T?ie  JEssex  Banky  17  Mass.,  479, 
was  a  mere  naked  bailment,  and  of  course  does  not  apply  in 
principle  to  this  case.  The  deposit  in  that  case  was  for  the 
accommodation  of  the  depositor,  and  without  any  advantage 
to  the  bank,  as  the  court  say,  "  which  can  tend  to  increase  its 
liability.  No  control  whatever  of  the  chest,  or  of  the  gold 
contained  in  it,  was  left  with  the  bank  or  its  officers.  It  would, 
have  been  a  breach  of  trust  to  have  opened  the  chest,  or  to 
inspect  its  contents." 

Public  policy  requires  that  every  depositary  of  the  pul)lio, 
money  should  be  held  to  a  strict  accountability.  Not  only 
that  he  should  exercise  the  highest  degree  of  vigilance,  but. 
that  "  he  should  keep  safely  "  the  moneys  which  come  to  his 
hands.  Any  relaxation  of  this  condition  would  open  the  door 
to  frauds,  which  might  be  practised  with  impunity.  A  deposr- 
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itarj  would  have  nothing  more  to  do  than  to  lay  his  plans  and 
arrange  his  proofis,  so  as  to  establish  his  loss,  without 
laches  on  his  part.  Let  such  a  principle  be  applied  to  our 
postmasters,  collectors  of  the  customs,  receivers  of  pub-  r«goQ 
lie  ^moneys,  and  others  who  receive  more  or  less  of  the  *- 
public  funds,  and  what  losses  might  not  be  anticipated  by  the 
public  ?  No  such  principle  has  been  recognized  or  admitted  as 
a  legal  defence.  And  it  is  believed  the  instances  are  few,  if 
indeed  any  can  be  found,  where  any  relief  has  been  given  in 
such  cases  by  the  interposition  of  Congress. 

As  every  depositary  receives  the  office  with  a  full  knowledge 
of  its  responsibilities,  he  cannot,  in  case  of  loss,  complain  of 
hardship.  He  must  stand  by  h^  bond,  and  meet  the  hazards 
which  he  voluntarily  incurs. 

The  question  certified  to  us  is  answered,  that  the  defendant, 
Prescott,  and  his  sureties,  are  not  discharged  from  the  bond, 
by  a  felonious  stealing  of  the  money,  without  any  fault  or 
negligence  on  the  part  of  the  depositistry ;  and,  consequently, 
that  no  such  defence  to  the  bond  can  be  made. 
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BeBKABD  PbBMOLI,  PTjATTTTIFF  IK  BBBOB,  V.  MXJKICIPALITY 

No.  1  OP  THE  City  of  New  Oblbans,  Dbfendautt  in 

BBBOB. 

This  court  has  not  JnriBdiction,  under  the  25th  section  of  the  Jndidary  Act,  of 
a  question  whether  an  ordinance  of  the  corporate  authorities  of  New  Orieans 
does  or  does  not  impair  religious  liberty. 

The  Ck>n8titation  of  the  United  States  makes  no  proiision  for  protecting  the 
citizens  of  the  respective  states  in  their  religions  liberties;  this  is  left  to  the 
state  constitutioiisandlaws.^ 

The  act  of  Febmary  20th,  1811,  authorizing  the  people  of  the  territory  of 
Orleans  to  form  a  constitution  and  state  government,  contained,  in  the  third 
section  thereof,  two  provisos;  one  in  the  nature  of  instructions  how  the 
constitution  was  to  be  formed,  and  the  other,  reserving  to  the  United  States 
the  property  in  the  public  lands,  their  exemption  from  state  taxation,  and 
the  common  right  to  navigate  the  Mississippi. 

llie  first  of  these  provisos  was  fully  satisfied  by  the  act  of  1812,  admitting 
Louisiana  into  the  union,  **  on  an  equal  footing  with  the  original  states." 
The  conditions  and  terms  referred  to  in  the  act  of  admission  referred  solely 
to  the  second  proviso,  involving  rights  of  property  and  navigation. 

llie  act  of  1805,  ch.  88,  extendii^^  to  the  inhabitants  of  Orleans  territory  the 
rights,  privileges  and  advantages  secured  to  the  North  Western  territory  by 
the  <»dinance  of  1787,  had  no  further  force  after  the  adoption  of  the  state 
constitution  of  Louisiana,  than  other  acts  of  Coneress,  organizing  the  terri- 
torial government,  uid  standing  in  connection  with  the  ordinance.    They 


^Appubd.    Bxparte  Oarlandf  4  Wall,  808. 
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m  mmm  cf  tbem  in  foree  vnleM  they  wwe  adopted  by  the  state  eonstitit* 
tioa.s 

This  case  was  brought  up  by  writ  of  error,  under  the  25th 
seetion  of  the  Judiciary  Act,  from  the  City  Court  of  New 
Orleans,  the  highest  appellate  court  in  the  state  to  which  the 
question  could  oe  carried. 

In  1842,  the  defendants  in  error  passed  the  following  ordi- 
nance: 

"  Municipality  No.  1  of  the  city  of  New  Orleans. 

^*  Sitting  of  Monday,  October,  81st,  1842. — ^Resolved,  that 
from  and  after  the  promulgation  of  the  present  ordinance,  it 
shall  be  unlawful  to  carry  to,  and  expose  in,  any  of  the  Catho- 
lic churches  of  this  municipality,  any  corpse,  under  the 
penalty  of  a  fine  of  fifty  dollars,  to  be  recovered  for  the  use 
of  this  municipality,  against  any  person  who  may  have  carried 
into  or  exposed  in  any  of  the  aforesaid  churches  any  corpse, 
and  under  penalty  of  a  similar  fine  of  fifty  dollars  against  any 
priest  who  may  celebrate  any  funeral  at  any  of  the  aforesaid 
churches;  and  that  all  the  corpses  shall  be  brought  to  the 
obituary  chapel,  situated  in  Rampart  street,  wnerein  all 
funeral  rites  shall  be  performed  as  heretofore. 

Simed,  Paul  Bertus,  Recorder. 

Approved  November  8d. 

Signed  D.  Pbibub,  Mayor.** 

And  a  few  days  afterwards,  the  following : — 

"  Sitting  of  November  7th,  1842. — ^Resolved,  that  the  resolu- 
tion passed  on  the  81st  October  last,  concerning  the  exposition 
of  corpses  in  the  Catholic  churches,  be  so  amended  as  to  annul 
in  said  resolution  the  fine  imposed  against  all  persons  who 
should  transport  and  expose,  or  cause  to  be  transported  or 
exposed,  any  corpses  in  said  churches. 

^^  Be  it  further  resolved,  that  the  said  fine  shall  be  imposed 
on  any  priest  who  shall  officiate  at  any  funerals  made  in  any 
other  church  than  the  obituaiy  chapel. 

Signed,  Paul  Bebtcts,  Recorder. 

Approved,  November  9th. 

Signed,  D.  Pbibub,  Mayor.'* 

'FouiOWXD.    Bkrad&r  r,  Orokamf  to  leeislate  reiipectiDg  these  watem. 

10  How.,  94;  Dred  8ccU  v.  Sam^ord,  Woodman  v.  KUboum  McMmf,  Co.^  1 

19  Id.,  491.  Abb.  (U.  S.),  168;  8.  o.  1  Bias.,  5411. 

The  provision  of  the  ordinanee  ol  As  to  obstnictiiig  a  river  emptyliig  ii^ 

1787,  declaring  the  navinble  waters  to  the  MiaaJsaippi,  aee  Columbus  Iit- 

leading  into  Uie  Miaaiaalppi  and  the  suranee  Co.  v.  Curteniua,  6  McLean, 

St.  Lawrence  *'  common  highwaya  and  209.    And  aee  Huse  v.  Glover^  15  Fed. 

forever  free "  does  not  reatrict  the  Bep.  297. 
powers  of  Cmness,  or  of  the  state, 
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On  the  11th  November,  1842,  the  municipality  issued  the 
following  warrant  against  Permoli,  a  Catholic  priest : 

'*  Municipality  No.  1 

V. 

Bernard  Permoli. 

"  Plaintiff  demands  of  defendant  fifty  dollars  fine,  for  hav- 
ing, on  the  9th  November,  1842,  officiated  on  the  body  of  Mr. 
Louis  LeKoy,  in  the  church  St.  Augustin,  in  contravention  of 
an  ordinance  passed  on  the  31st  of  October  last." 


To  which  the  following  answer  was  filed : 

**The  answer  of  the  Reverend  B.  Permoli,  residing  at  New 
Orleans,  to  the  complaint  of  Municipality  No.  1 ; 

^^  This  respondent,  for  answer,  says :  true  it  is  that  the 
corpse  of  Mr.  Louis  Le  Roy,  deceased,  was  brought  (enclosed 
in  a  coffin)  in  the  Roman  Catholic  church  of  St.  Augustin,  and 
there  exposed;  and  that  when  there  thus  exposed,  this  respond- 
ent, as  stated  in  the  complaint,  officiated  on  it,  by  blessing  it, 
by  reciting  on  it  all  the  other  funeral  prayers  and  r«/rqi 
solemnity,  all  the  usual  funeral  ceremonies  ^prescribed  ^ 
by  the  rites  of  the  -  Roman  Catholic  reli^on,  of  which  this 
respondent  is  a  priest.  That  in  this  act  he  was  assisted  by 
two  other  priests,  and  by  the  chanters  or  singers  of  the  said 
church. 

^^  This  respondent  avers,  that  in  so  doing  he  was  warranted 
by  the  Constitution  and  laws  of  the  Unitea  States,  which  pre- 
vent the  enactment  of  any  law  prohibiting  the  free  exercise  of 
any  religion.  He  contends  that  the  ordinance  on  which  the 
complainants  rely  is  null  and  void,  being  contrary  to  the  pro- 
visions of  the  act  of  incorporation  of  the  city  of  New  Orleans, 
and  to  those  of  the  Constitution  and  laws  of  the  United 
States,  as  above  recited. 

*^This  respondent  therefore  prays  to  be  hence  dismissed 
with  costs. 

Signed,  D.  Seqhebs,  of  counsel." 

The  judge,  before  whom  the  case  was  tried,  decided  that 
the  ordinance  was  illegal,  and  not  supported  by  any  of  the 
acts  of  the  le^slature  incorporating  the  city  of  New  Orleans. 
But  the  case  being  carried  up  by  appeal  to  the  City  Court,  the 
decision  was  reversed,  and  judgment  entered  in  favor  of 
Municipality  No.  1  against  Permoli,  for  fifty  dollars  and  costs. 

The  judge  of  the  City  Court,  before  deciding  the  case, 
made  the  foUowiug  remarks,  which  it  may  not  be  inappropriate 
to  transcribe. 

Vol.  1X1.-48  678 


591  SUPREME  COURT. 

Permoli  v.  Fint  Municipality. 

^^  Before  entering  into  statement  of  the  case,  as  it  appeared 
on  the  trial  before  this  court,  I  consider  it  necessary  to  give 
a  mere  outline  of  the  circumstances  which  induced  the  Coun- 
cil of  the  First  Municipality  to  pass  the  ordinances  of  the  81st 
of  October  and  7th  of  November,  1842. 

"By  an  ordinance  of  the  corporation  of  the  city  of  New 
Orleans,  approved  26th  September,  1827,  and  entitled  ^An 
ordinance  supplementary  to  an  ordinance  concerning  public 
health,'  it  was  ^Resolved,  that  fi*om  and  after  the  first  of 
November  next  (1827,)  it  shall  not  be  lawful  to  convey  and 
expose  into  the  parochial  church  of  St.  Louis  any  dead  person, 
under  penalty  of  a  fine  of  fifty  dollars,  to  be  recovered  for 
the  use  of  the  corporation,  against  any  person  who  should 
have  conveyed  or  exposed  any  dead  person  into  the  aforesaid 
church ;  and  also  under  penalty  of  a  similar  fine  of  fifty 
dollars,  against  all  priests  who  should  minister  to  the  celebra- 
tion of  any  funeral  in  said  church ;  and  that  from  the  first  of 
November  of  the  present  year,  (1827,)  all  dead  persons  shall 
be  conveyed  into  the  obituary  chapel  in  Rampart  street,  where 
the  funeral  rites  may  be  performed  in  the  usual  manner.' 

"This  ordinance  continued  in  force  during  a  period  of 
fifteen  years,  without  any  opposition  on  the  part  of  the 
Catiiolic  Clergy  or  population;  but  in  the  year  1842,  the 
late  lamented  and  venerable  revered  Abb^  Mbni,  curate  of 
the  parish  of  St.  Louis,  having  departed  this  life,  some  misun- 
derstandingtook  place  between  his  successor  and  the  church- 
wardens. The  new  curate  and  assistant  clergy  abandoned  the 
cathedral,  and  commenced  to  celebrate  funeral  ceremonies  in 
mcqqi  other  churches  than  the  obituary  chapel,  this  chapel 
1  being  ^under  the  administration  of  the  said  wardens. 
The  council  thereupon  passed  the  ordinances,  for  the  violation 
of  which  the  defendant  is  sued. 

"  The  case  was  presented  here  on  the  same  pleadings  as  in 
the  court  below,  but  the  plaintifiTs  counsel  introduced  evi- 
dence to  prove  several  facts;  this  evidence  was  in  substance 
as  follows: 

"The  Right  Reverend  A.  Blanc,  Bishop  of  New  Orleans, 
testified  that  the  dogmas  of  the  Roman  Catholic  religion  did 
not  require  that  the  dead  should  be  brought  to  a  church, 
in  order  that  the  funeral  ceremonies  should  be  performed  over 
them ;  that  this  was  a  matter  of  discipline  only ;  that  the  wit- 
ness,  as  bishop  of  this  diocese,  had  authorized  the  clergy  to 
leave  the  cathedral,  and  not  to  officiate  at  funeral  rites  at  the 
obituary  chapel,  and  that  these  ceremonies  might  be  celebrated 
at  the  house  where  the  dead  pei*son.  expired,  or  at  any  other 
place  designated  by  the  bishop. 
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^^The  Reverend  C.  Maenhant,  curate  of  the  parish  of  St. 
Louis,  testified,  that  he  was  the  curate  of  said  parish,  and  in 
that  capacity  he  had  given  orders  for  no  funeral  service  to  be 
said  at  the  obituary  chapel;  that,  from  the  situation  of  the 
clergy  with  regard  to  the  wardens,  these  funeral  services  could 
not,  with  propriety,  be  performed  at  said  chapel ;  that  he  had 
been  several  times  applied  to,  by  persons  who  wished  these  cere- 
monies celebrated  over  the  dead  bodies  of  their  friends  or  rela- 
tives at  the  obituary  chapel,  but  he  had  replied  that,  under 
present  circumstances,  these  ceremonies  would  not  be  per- 
formed at  that  place,  but  at  the  chapel  of  St.  Augustin,  or  in 
the  house  where  the  deceased  person  was  lying,  at  the  choice 
of  the  relatives. 

^^  Cross-examined. — ^This  witness  testified,  that  the  St.  Au- 
gustin chapel  was,  in  his  opinion,  as  conveniently  situated  for 
these  purposes  as  the  obituary  chapel;  that,  in  the  funeral 
office,  there  is  nothing  calculated  to  disturb  the  public  peace, 
nothing  contrary  to  morals,  and  that  the  greatest  decency  is 
always  observed  in  these  mortuary  rites. 

'^The  Reverend  Jacques  Lesne  testified,  that  he  is  the  priest 
employed  as  chaplain  at  the  obituary  chapel ;  that  he  is  enti- 
tled to  no  remuneration,  besides  what  he  receives  from  the 
church-wardens,  for  attending  at  the  chapel,  to  bless  the 
bodies  of  the  dead  which  are  brought  there ;  that  he  does  not 
celebrate  funeral  obsequies  with  that  pomp  which  is  given  to 
them  in  special  cases,  but  he  continues,  with  the  permission  of 
the  bishop,  to  read  the  office  of  the  dead,  whenever  required, 
at  the  obituary  chapel,  as  he  did  previous  to  the  departure  of 
the  clergy  from  the  cathedral;  that  he  is  not  permitted  to 
leave  the  chapel  to  accompany  funerals  to  the  cemetery. 

^^Cross-examined. — He  said,  there  is  nothing  immoral  or 
oontrary  to  the  public  tranquillity  in  the  prayers  which  are 
said  at  funerals. 

^^  Messrs.  Jos^  Fernandez,  Bernard  Turpin,  Anthony  Fer- 
nandez, and  Joseph  O^nois,  proved  that,  for  fifteen  r«cQQ 
years  past,  the  funeral  ^service  has  been  performed  at  *- 
the  obituary  chapel,  only  that  this  chapel  is  the  best  situated 
for  this  purpose,  and  that  nothing  disorderly  ever  occurred 
there. 

^^Mr.  A.  Fernandez,  cross-examined,  added  that  he  had 
never  known  of  the  occurrence  of  any  disturbance  of  the 
public  peace,  during  the  ceremonies  at  the  St.  Augustin 
chapel,  but  he  had  heard  a  great  deal  of  complaint  about  it ; 
and  that,  beine  a  native  of  New  Orleans,  and  havinj^  almost 
constantly  resided  here,  he  has  never  seen  or  heard  of  the  per- 
formance of  funeral  rites  at  any  of  the  Protestant  churches. 
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"  The  Honorable  Paul  BertuB,  recorder  of  Municipality  No. 
1,  proved,  that  having  had  the  misfortune  to  lose  his  sister-in- 
law,  he  desired  that  tne  funeral  solemnities  should  have  been 
celebrated  at  the  obituary  chapel ;  but  that  the  dei^  had  left 
him  no  choice  but  between  the  St.  Angustin  chapel  and  the 
mortuary  house,  and  that  he  determined  upon  the  latter  place. 

"The  following  resolutions,  passed  by  the  church-wardens 
of  the  parish  of  St.  Louis,  were  next  introduced : 

" '  Sitting  of  Friday,  11th  November,  1842.— Resolved,  that 
the  obituary  chapel  shall  be  open  for  the  reception  of  the 
remains  of  all  deceased  Catholics. 

"^Resolved,  that  all  persons  who  desire  to  have  dead 
bodies  exposed  in  funeral  state,  at  the  said  chapel,  are  re- 
quested to  give  notice  to  the  secretary  of  the  wardens,  in 
order  that  he  may  cause  the  necessary  preparations  to  be 
made. 

"  ^  Resolved,  that  the  public  be  informed  that  the  Reverend 
Abb^  Lesne  shall  continue  to  bless  all  bodies  of  dead  persons 
brought  to  the  obituary  chai)el,  and  that  he  will  continue  to 
say  tne  usual  funeral  prayers  at  said  chapel.' 

"A  correspondence  between  the  mayor  and  the  curate  was 
also  introduced,  by  consent  of  parties ;  but  the  court,  consider- 
ing this  evidence  as  having  no  legal  effect  upon  the  case,  con- 
tents itself  merely  with  the  mention  of  its  introduction. 

■"Henry  St.  Paul,  Esq.,  (one  of  defendant's  counsel,)  testi- 
fied, that  at  Lexington,  Kentucky,  he  saw  the  body  of  a 
deceased  person  taken  into  the  Methodist  Episcopal  church, 
where  a  funei*al  oration  was  pronounced  for  the  occasion  by 
the  Reverend  Maf&t,  a  minister  of  that  persuasion,  and  that 
said  oration  was  followed  by  prayers. 

"  Finally,  the  testimony  oi  Mr.  P.  E.  Crozat  proved,  that 
one  of  his  friends  having  departed  this  life,  and  having  been 
warned  by  Mr.  Rufino  Fernandez  of  the  existence  of  the 
ordinance,  he  had  nevertheless  insisted  that  the  body  should 
be  taken  to  the  St.  Augustin  chapel  for  the  funeral  rites, 
holding  himself  responsible  for  the  fine  imposed,  for  his 
opinion  was  on  the  side  of  the  clergy." 

The  judge  of  the  City  Court  then  gave  his  opinion  at  large 
and  decided,  as  has  already  been  stated,  in  favor  of  Munici- 
pality No.  1,  from  which  decision  a  writ  of  error  brought  the 
case  up  to  this  court* 

*^Q41  *  William  G.  Mead  and  Caxe^  for  the  plaintiff  in  enor. 
^  Barton^  for  the  defendant  in  error. 

Read^9  argument  was  as  follows: 
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Three  questions  arise  on  this  record : — 

1.  Is  the  cause  before  the  court,  in  accordance  with  the  re- 
quirements of  the  act  of  September  24th,  1789,  sect.  25? 

2.  Have  the  court  jurisdiction  over  cases  of  infringement  of 
the  religious  liberty  of  citizens  of  Louisiana,  by  the  munici- 
pal authorities  of  that  state  7 

8.  Do  the  ordinances  of  November  8d  and  November  9th, 
recited  in  the  record,  infringe  the  religious  liberty  of  citizens 
of  Louisiana? 

1.  The  first  question  is  settled  affirmatively  by  a  bare 
inspection  of  the  record.  It  falls  within  the  very  terms  of 
the  act. 

2.  For  an  answer  to  the  second  question,  we  must  go  back, 
in  the  first  place,  to  the  "  ordinance  for  the  government  of 
the  territory  of  the  United  States  north-west  of  the  river 
Ohio,"  passed  by  Congiess  on  the  13th  of  July,  A.  d.  1787 ; 
part  of  preamble  and  article  1st:  ^^And  for  extending  the 
fundamental  principles  of  civil  and  religious  liberty,  which 
form  the  basis  whereon  these  republics,  their  laws,  and  con- 
stitutions are  erected ;  to  fix  and  establish  those  principles  as 
the  basis  of  all  laws,  constitutions,  and  governments,  which 
forever  hereafter  shall  be  formed  in  the  said  territory.  *  * 
It  is  hereby  ordained  and  declared  *  *  That  the  following 
articles  shall  be  considered  as  articles  of  compact  between  the 
original  states  and  the  people  and  states  in  the  said  territory, 
and  forever  remain  unalterable  unless  by  common  consent, 
to  wit: 

^  Art.  1st.  No  person  demeaning  himself  in  a  peaceable  and 
orderly  manner  shall  ever  be  molested  on  account  of  his  mode 
of  worship  or  religious  sentiments,  in  the  said  territory." 

This  ordinance,  so  comprehensive,  so  far-reaching,  so 
simple,  and  sublime,  established  a  new  era  for  the  millions  who 
were  destined  to  swarm  within  the  sphere  of  its  benevolent 
operation.  For  them,  we  may  say  in  the  words  of  the  Roman 
poet,  ^'  magnu%  ab  Integra  9ceclorum  fuucitur  ordo  !  "  Till  then, 
the  right  of  the  civil  power  to  control  the  religion  of  the  state 
had  always  been  practically  asserted  and  recognized ;  if  not 
by  moralists  and  theologians,  at  least  by  statesmen  and  jurists. 
Such  has  been  the  theory  and  practice  of  European  govern- 
ments, from  the  times  when  the  emperors  lighted  the  streets 
of  Rome  with  blazing  Christians,  to  the  last  liturgy  forced  on 
his  Protestant  subjects  by  the  despot  of  Prussia.  Even  these 
American  states,  planted  as  they  were  by  refugees  from  reli- 
gious persecution,  presented  for  generations  anything  but  a 
land  of  religious  liberty.  The  government  of  the  r'ttritans 
was  the  very  opposite  of  tolerant :  and  if  they  spilled  not  the 
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liy3S  of  their  dissentient  brethren  as  freely  as  others  had 
done,  it  was  because  they  fled  from  before  their  face  into  the 
<,icQc-i  wilderness.  The  government  of  Virginia  *was  equally 
^  exclusive ;  and  the  land  of  the  Calverts  was  peopled  by 
exiles  from  both.  Even  Old  Maryland,  the  primal  seat  of 
Christian  freedom,  has  enfranchised  the  Israelite  within  our 
own  brief  memories.  It  was  but  yesterday  that  the  Catholic 
was  made  eligible  to  office  in  North  Carolina;  and  his  con- 
tinued exclusion  from  it  disgraces  New  Hampshire  to-day. 
But  the  ordinance  of  1787  drew  a  broad  line  of  distinction 
between  the  thirteen  original  states,  which,  in  conquering 
their  independence,  acceded  to  all  the  known  attributes  of 
sovereignty,  and  the  new  ones  to  be  carved  out  of  the 
immense  regions  north-west  of  the  Ohio ;  which  come  into  the 
national  community  shorn  of  this  flower,  or  rather  thorn,  of 
prerogative.  It  has  left  not  the  trace  of  a  foundation,  within 
their  vast  extent,  whereon  bigotry  can  erect  her  citadels. 
The  United  States  have  guarantied,  to  their  inhabitants,  reli- 
gious liberty,  as  absolutdy  as  they  have  republican  govern- 
ment to  us  all. 

This  ordinance  gave  the  key-note  to  our  territorial  legisla- 
tion; and  every  subsequent  passage  has,  on  this  paramount 
interest  of  humanity,  harmonized  therewith.  By  the  act  of 
April  7th,  1798,  chap.  45,  sect.  6,  the  inhabitants  of  the  Mis- 
sissippi territory  were  admitted  to  ^'all  the  rights  of  the 
people  of  the  north-west  territory,  as  guarantied  by  the  ordi- 
nance ; "  and  by  the  act  of  March  2d,  1805,  chap.  487,  sect.  1, 
the  inhabitants  of  the  territory  of  Orleans,  (now  Louisiana,) 
became  entitled  to  ^^all  the  rights,  privileges,  and  advantages 
secured  by  said  ordinance,  and  enjoyed  by  the  people  of  the 
Mississippi  territory." 

But  we  do  not  rely  on  the  ordinance  of  1787  and  the  afore- 
said extending  acts  alone.  The  act  of  February  20th,  1811, 
chap.  298,  by  which  the  people  of  the  territory  of  Orleans 
were  empowered  to  form  a  constitution  and  state  government, 
provided  expressly  in  the  8d  section,  that  the  -constitution  to 
be  formed,  ^^  should  contain  the  fundamental  principles  of 
civil  and  religious  liberty ; "  and  the  act  of  April  8th,  1812, 
chap.  878,  sect.  1,  by  which  the  state  of  Louisiana  was 
admitted  into  the  union,  provided  ^Hhat  all  the  conditions 
and  terms  contained  in  the  said  third  section,  should  be  con- 
sidered, deemed,  and  taken  as  fundamental  conditions  and 
terms,  upon  which  the  said  state  is  inoorporated  into  the 
union." 

The  argument  then  is  strictly  consecutive ;  that,  both  under 
the  ordinance  of  1787,  and  the  acts  for  admitting  liouisiana 
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into  the  union,  there  is  a  solemn  compact  between  the  people 
of  that  state  and  the  United  States,  (which  this  high  conserva- 
tive  tribunal  will  protect  from  violation  by  state  authority,) 
that  thej  shall  not  be  molested  on  account  of  their  religious 
belief^  or  mode  of  worship ;  but  that  they  shall  forever  enjoy 
religious  liberty  in  the  fullest  and  most  comprehensive  accept- 
ation of  the  term. 

To  obviate  the  force  of  this  conclusion,  the  judge  ^^  a  quo  '* 
(Preaux)  has,  in  his  opinion,  which  is  part  of  the  record,  (16 
Pet.,  285,)  been  compelled  to  advance  doctrines  of  the  wildest 
nullification,  subversive  of  the  very  first  principles  of  politi- 
cal morality.    *He  argues   (paees  19  and  20  of  the  r«fq^ 
record,)  "  that  the  orcunance  of  1787  was  superseded  L 
by  the  constitution  of  the  state  of  Louisiana ;      *      *      that 
constitution  became  the  supreme  law  of  the  state,  and  all  acts 
of  Congress  regulating  the  government  of  the  territories  of 
the  United  States  ceased  to  exist  within  the  limits  of  Louis- 
iana— a  sovereign  state ;      *      *      the  erection  of  Louisiana 
into  an  independent  state,  under  a  constitution  adopted  by 
her  own  citizens,  and  sanctioned  by  Congress,  must  necessa- 
rily set  aside  the  charter  establishea  for  ite  territorial  govern- 
ment bv  Congress.    To  accede  to  a  contrary  doctrine,  would 
be  to  admit  that  the  power  of  Congress  might  be  perpetuated, 
notwithstanding  this  solemn  act,  contrary  to  the  rights  of  the 
states  as  defined  and  reserved  by  the  federal  compact,"  and 
this  notwithstanding  the  most  carefully  expressed  and  guarded 
stipulations  between  the  federal  empire  and  its  newly  admit- 
ted member!    To  what  a  solemn  farce  does  this  argument 
reduce  the    earnest  debates,   the  stern  remonstrances,  the 
enthusiastic  appeals,  which  shake  our  legislative  halls,  and 
agitate  this  vast  union  from   one  extremity  to  the  other! 
What  avail  our  anxious  compromises,  our  reluctant  conces- 
sions, our  cautious  provisos,  if,  the  instant  a  new  partner  is 
admitted  to  the  national  firm,  she  is  at  liberty  to  cast  her 
most  solemn  obligations  behind  her  ?    To  what  a  ridiculous 
condition  is  one  at  least  of  the  high  contracting  parties  de- 
graded by  these  fancies!    Is  she  sovereign?    Oh,  no!  not 
^^ sovereign"  till  she  becomes  ^^a  state!       Is  she  subject? 
How  can  subject  stipulate  with  sovereign?    She  is  then  a 
nondescript,    "tertium  quid" — a  sort  of   political  redemp- 
tioner ;  with  just  enough  of  the  slave  to  submit  to  humiliating 
conditions,  and  just  enough  of  the  freeman  to  count  the  days 
the  indentures  nave  yet  to  run,  and  rejoice  in  anticipated 
repudiation  of  the  most  formal  and  explicit  engagements. 

ouch,  however,  is  not  the  doctrine  of  this  court.   In  Menard 
v.  Aipwia^  5  Pet.,  61 5,  Judge  McLean,  delivering  the  opinion 
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of  the  court,  distinctly  intimated  that  the  ordinance  of  1787 
might  be  insisted  on,  as  yet  in  force,  within  the  sovereign 
state  of  Missouri.  His  words  are  too  clear  for  misconcep- 
tion: ^^If  the  decision  of  the  Supreme  Court  of  Missouri 
had  been  against  Aspasia,  it  might  have  been  contended, 
that  the  revising  power  of  this  court,  under  the  25th  sectioi;. 
of  the  Judiciary  Act,  could  be  exercised ; "  and  although  the 
same  learned  judge,  in  Spooner  v.  McConnell  avid  othen^  1 
McLean,  841,  subsequently  admitted  that  such  provisions  of 
the  ordinance  as  were  intended  to  produce  a  moral  or  political 
effect,  (among  which  he  classes  those  which  secure  the  riehte 
of  conscience,)  were  annulled,  in  Ohio,  by  the  adoption  ox  the 
federal  and  state  constitutions,  as  implying  the  ^^  common  con- 
sent "  required  for  their  abrogation ;  his  language  must  neces- 
sarily be  understood  as  harmonizing  with  that  oi  this  court  in 
Menard  v.  Asp(ma^  and  inapplicable  to  the  case  of  Louisiana ; 
*5971  ^'^^^^  ^^  ^^^  ^®  shown  either  that  the  federal  constitu- 
-l  tion  abolished  those  provisions  explicitly,  *which  it  did 
not;  or  vested  the  states  with  powers  repuraant  thereto, 
which  it  did   not;   or   superseded   them  by  higher  federal 

fuaranties,  which  it  did  not;  or  that  the  constitution  of 
«ouisiana  proceeded  on  either  of  those  grounds,  which  it 
certainly  did  not,  in  terms ;  and,  if  at  all,  only  by  inference 
from  the  conditions  imposed  by  the  act  for  admitting  that 
state  to  the  union ;  which  supposition  leaves  the  case  as  strong 
as  under  the  ordinance. 

Equally  unfortunate  is  the  gloss  by  which  the  judge  below 
has  endeavored  (pages  14  and  15  of  the  record)  to  evade  the 
constitutional  guaranties  of  Louisiana,  on  the  subject  of  re- 
ligious liberty.  The  Supreme  Court  of  his  own  state,  in  the 
recent  case  of  ^^  Hie  Wardens  of  the  Church  of  St.  Louisy  New 
Orleans^  v.  Blanc^  Bishop^  ^^^m"  (which  is  reported,  as  it 
would  seem  by  authority,  in  the  New  Orleans  Weekly  Bul- 
letin of  July  6th,  1844,)  holds  this  most  emphatic  language  in 
reference  to  the  constitution  of  Louisiana:  '^If  the  state 
constitution,  framed  a  few  years  afterwards,  contained  no  such 
restriction  upon  the  le^slative  power,  it  was  because  it  was 
thought  unnecessary.  It  bad  already  been  settled,  by  solemn 
and  inviolable  compact,  that  religious  freedom,  in  its  broadest 
sense,  should  form  the  essential  basis  of  all  laws,  constitutions 
and  governments,  which  should  for  ever  after  be  formed  in 
the  territory ;  and  that  oompact  waa  declared  to  be  unalterable 
unless  by  common  consent^'  «  «  *  (^1^  the  opinion  of  the 
court,  no  man  can  be  molested,  so  long  aj»  he  demeans  himself 
in  a  peaceable  and  orderly  manner,  on  account  of  his  mode  of 
worship,  his  religious  opinions  and  profession,  and  the  religious 
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functions  he  may  ohooae  to  perform,  according  to  the  ritea 
doctrine,  and  discipline  of  the  church  or  sect  to  which  he  may 
belong.  And  this  absolute  immunity  extends  to  all  religions, 
and  to  every  sect."  So  that,  had  the  judiciary  system  of 
Louisiana  permitted  an  appeal  from  the  City  Court  of  New 
Orleans  to  the  supreme  law  tribunal  of  the  plaintiffs  own 
state,  this  court  would  not  probably  have  been  troubled  with 
this  argument. 

3d.  To  read  the  ordinances,  under  which  the  plaintiff  in 
error  has  been  fined,  is  to  dispose  of  the  third  question  pre- 
sented by  this  cause.  Their  bearing  upon  only  one  denomina- 
tion of  worshippers  establishes  their  tyrannical  character. 
Equality  before  the  law  is  of  the  very  essence  of  liberty, 
whether  civil  or  religious.  The  performance  of  funeral  obse- 
quies, in  buildings  consecrated  to  public  adoration  of  the 
Deity,  is  not  confined  to  Catholics,  but  is  practised  by  many 
other  religious  societies. 

Again ;  the  ordinances,  as  they  now  stand,  contain  but  a 
single  penal  prohibition.  They  punish  the  performance  of  a 
religious  function  by  individuals  acting  in  their  religious 
capacity  or  character,  ^^  according  to  the  rites,  doctrine,  and 
discipline  of  the  church  to  which  they  belong."  They  legis- 
late for  the  priest  as  priest,  and  only  as  priest ;  not  as  a  person 
transporting  and  exposing,  or  causing  to  be  transported  r«5Afi 
or  exposed,  any  corpse  in  the  interdicted  *churches;  *- 
but  as  the  ordained  celebrant  of  the  office  for  the  dead.  What 
is  this  function  he  is  forbidden  to  exercise  ?  His  church — the 
holy  Catholic  church — ^teaches  that  the  mercy  of  Grod,  while  it 
mitigates,  does  not  merge  his  justice;  that,  though  many, 
through  the  atoning  blood  of  the  Saviour,  escape  eternal 
woe,  they  do  not  all  pass  directly  from  this  probationary  state 
to  celestial  bliss.  Souls  may  depart  this  life  unpolluted  with 
mortal  sin,  which  would  consign  them  to  everlasting  misery, 
and  yet  bearing  some  stains  of  earth,  which  may  not  be  admit- 
ted to  His  presence,  before  whose  awful  purity  archangels  veil 
their  faces ;  and  such,  according  to  the  fearful  parable,  are  cast 
into  that  prison  whence  there  is  no  egress  till  ^^  payment  of 
the  uttermost  farthing;"  till  expiation  of  "every  idle  word," 
of  which  we  are  to  "give  account."  This  expiatory  state  is 
termed  by  theologians,  "purgatory;"  and  the  Catholic  doc- 
trine is,  that  those  who  suffer  there  are  aided  by  the  prayers, 
almsdeeds,  and  other  good  works  of  their  brethren  still  in  the 
flesh,  and  the  suffrages  of  the  blessed  spirits ;  exhibiting  thus, 
blended  in  one  tender  "communion  of  saints,"  the  church 
triumphant  in  heaven,  the  church  militant  on  earth,  and  her 
suffering  members  in  the  middle  state.    Thus  Catholic  charity 
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ceases  lot  with  the  last  sad  offices  rendered  to  these  &mting 
frames.  When  eyes  that  beamed  on  us  with  kindness  are 
closed  for  ever,  when  the  intellectual  light  that  blazed  about 
and  guided  us  is  darkened,  when  the  hearts  that  loved  and 
trusted  us  are  cold  and  still,  then  are  we  stimulated  to  new 
demonstrations  of  affection,  by  the  very  agony  of  our  bereave- 
ment. And  the  church,  whose  every  precept  is  founded  on  the 
deepest  philosophy  of  human  nature,  knowing  that  the  efficacy 
of  prayer  is  proportioned  to  its  urgency,  (as  her  divine  master 
^^in  his  agony  prayed  the  more,")  directs  that  they  shall  be 
offered  under  every  circumstance  that  can  animate  hope, 
strengthen  faith,  or  kindle  charity.  And,  therefore,  to  her 
temples,  where  she  receives  the  little  child  at  ^Hhe  laver  of 
regeneration,"  and  where  she  delights  to  bless  the  nuptial 
ring,  she  commands  that  we  bring  the  bier;  that,  kneeline 
beside  the  dear  remains  of  friend  or  relative,  before  the  awfiu 
memorials  of  our  redemption,  surrounded  by  the  relics  of  those 
who  have  gone  before,  and  whom  we  believe  to  be  confirmed 
in  glory,  in  the  very  presence  of  the  mercyMseat,  where,  less 
terrible  but  dearer  than  in  the  shekinah  that  filled  the  taber- 
nacle of  the  early  dispensation,  the  Almighty  shrouds  his  gloiy 
beneath  the  sacramental  veil,  we  may  pour  out  our  soms  in 
fervent  supplication,  that  those  we  mourn  may  be  admitted  to 
the  mansions  of  eternal  rest,  and  have  their  longing  hopes 
crowned  with  everlasting  fruition.  And  tell  us  not  this  is  a 
fond  superstition.  It  is  an  office  in  which  ^^the  church  of  the 
New  Testament  is  in  communion  with  the  church  of  the  Old;" 
with  the  Hebrew  of  three  thousand  years  ago  and  the  Hebrew 
of  to-day.  In  it  the  Catholic  unites  with  the  Nestorian  and 
mcqq-i  the  Copt,  and  the  separated  Greek,  and  every  Uturgist 
-I  before  the  ^sixteenth  century;  nay,  with  many  of  the 
wise  and  good,  who,  half  doubting  or  rejecting  it  as  of  revealed 
authority,  still  practice  it  at  the  instinctive  teaching  of  their 
own  hearts ;  and  with  the  great  Dr.  Johnson,  bow  down  for 
them  they  loved  in  prayer  that  God  "may  have  had  mercy." 
But  were  it,  on  the  contrary,  the  last  novelty  of  the  day ;  were 
it  confined  to  the  little  chapel  where  the  plaintiff  in  error  min- 
isters to  his  flock,  still  he  could  lay  his  hand  on  the  ordinance 
of  1787,  and  exclaim  with  the  sage  of  Tusculum,  "  Si  erro, 
libenter  erro ;  nee  hunc  errorem  a  me  extorqueri  volo  I " 

But  the  judge  "  a  quo  "  has  argued,  that  the  praying  for 
the  dead  in  churches,  with  the  body  there  present,  is  merely  a 
disciplinary  observance,  as  stated  in  the  evidence  of  Bishop 
Blanc,  and  may,  therefore,  be  regulated  or  controlled  by  the 
legislature,  without  violating  religious  liberty. 

Now  if  there  be  aught  essentially  characteristic  of  religions 
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liberty,  it  is  the  exemption  of  ecclesiastical  discipline  (defined 
by  the  learned  Hooker,  "  church  order,'*)  from  secular  con- 
trol; and  this,  because  the  external  forms  and  practices  of 
religion  are  all  that  temporal  power  can  directly  invade.  Faith, 
doctrine,  are  beyond  its  reach ;  objects  of  the  understanding 
and  the  heart.  Discipline  is  the  sensible  law  which  regulates 
the  manifestation  of  our  belief  or  opinion,  in  our  public  and 
social  devotional  intercourse  with  our  Creator.  Faith  is  the 
soul  of  religion ;  discipline  the  visible  beauty  in  which  she  com- 
mends herself  to  our  veneration  and  love.  And  it  may  be 
safely  asserted,  that  there  never  was  an  arbitrary  change  intro- 
duced by  governments  into  the  religious  opinions  of  a  commu- 
nity, which  was  not  masked  by  a  pretended  reform  of  exterior 
observances.  What  distinguishes  the  most  numerous  sect  of 
Christians,  in  our  country,  from  the  many  who  agree  with 
them  on  doctrinal  points,  but  their  method;  the  practical 
methods  established  by  the  founders  of  their  peculiar  system 
of  church  polity?  In  fact,  they  have  taken  their  name  from 
it.  Yet  what  is  "method"  but  another  word  for  "disci- 
pline ?  "  And  would  a  member  of  that  society  consider  him- 
self in  the  enjoyment  of  religious  liberty,  if  told  "believe 
what  you  please  of  the  divinity,  the  incarnation,  the  atone- 
ment, the  influences  of  the  Holy  Spirit,  baptism;  but  hold  no 
class-meeting — hold  no  camp-meeting.  These,  though  perhaps 
edifying  and  consolatory  to  you,  are  only  matters  of  discipline, 
and  amenable,  therefore,  to  the  municipal  police  ?  " 

But  the  judge  below  contends  that  the  Catholic  office  for 
the  dead  is  not  prohibited ;  inasmuch  as  it  is  permitted  in  the 
"  obituary  chapel."  That  is  to  say,  religion  is  free,  though  its 
observances  may  be  limited  to  a  building  in  the  possession  of 
notorious  schismatics,  who  might  tax  them  to  virtual  prohibi- 
tion, or  apply  the  proceeds,  at  their  own  discretion,  to  the 
subversion  of  religion  itself.  The  point  is  stated  arguendo; 
but  borrowed  from  the  facts  which  gave  rise  to  this  appeal  to 
the  court. 

*But  it  was  further  insistecjL  below;  that  as  a  measure  rmac\(\ 
of  quarantine  precaution,  the  exposition  of  corpses  may  '• 
be  prohibited.  Not  if  such  prohibitory  legislation  infringes 
rights  more  precious  than  mere  animal  health,  which  are  guar- 
antied by  the  Constitution  or  supreme  law  of  the  land.  Judge 
Marshall's  language  on  this  point  is  clear.  In  WiUan  and 
others  V.  The  Blackbird  Creek  Marsh  Co.^  2  Pet.,  251,  he  says, 
"  The  value  of  the  property  on  the  banks  (of  this  creek)  must 
be  enhanced  by  excluding  the  water  from  the  marsh,  and  the 
health  of  the  inhabitants  probably  improved.  Measures  calcu- 
lated to  promote  these  objects,  provided  they  do  not  come 
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into  collision  with  the  powers  of  the  general  goyemment^  are 
undoabtedly  within  those  which  are  reserved  to  the  states.** 
And  if  it  be  true,  as  inferred  from  this  language,  that  a  sov- 
ereign state,  in  her  high  legislative  capacity,  cannot,  for  the 
preservation  of  the  health  of  her  citizens,  encroach  on  the 
constitutional  guarantees  for  unrestricted  commerce  between 
man  and  man,  can  we  suppose  she  could  delegate  the  more 
dangerous  power  of  interfering  with  the  intercourse  of  man 
with  God,  specially  guarded  as  it  has  been  by  the  orc^nic  law 
of  Louisiana,  to  a  petty  corporation?  This  case, Tiowever, 
passes  clear  of  that  suggestion.  The  judge  below  endeavored 
to  implicate  the  priest,  as  the  ultimate  cause  of  exposing  the 
sad  relics  of  mortality  which  "lie  festering  in  the  shroud;** 
but  the  words  of  the  ordinances,  which,  being  penal,  must  be 
construed  strictly,  have  expressly  waived  the  penalty  against 
all  coDcerned  in  exposing,  or  causing  them  to  be  exposed, 
and  directed  their  vengeance  exclusively  against  the  priestly 
function. 

BartorCi  argument  was  this : 

The  First  Municipality  of  New  Orleans  embraces  the  whole 
of  what  is  called  "  the  city  proper,"  or  "  square  of  the  city,** 
and  is  bounded  by  a  wide  iront  levee,  and  the  three  streets  of 
Esplanade,  Rampart,  and  Canal,  (which  are  as  wide  as  Penn- 
sylvania Avenue,)  and  covering  also  the  whole  suburbs,  and 
low  grounds  in  the  rear  of  Rampart,  extending  to  Lake  Pon- 
chartrain.  The  obituary  chapel  referred  to  in  the  record,  is 
situate  upon  Rampart,  but  on  the  rearward  side,  and  is 
thus  separated  from  the  city  proper  by  an  area  of  the  width  of 
three  of  its  principal  streets.  The  parochial  church  of  St. 
Louis  is  the  principal  Catholic  cathedral  in  the  city,  and,  like 
the  church  oi  St.  Augustin,  is  situate  within  the  square  of  the 
citv,  where  all  the  streets  are  very  narrow. 

rTew  Orleans  is  visited  annually  with  the  yellow  fever,  in 
either  the  sporadic  or  epidemic  form,  and  strong  sanitary 
measures  are  deemed  indispensable  there  to  check  the  range 
and  prevalence  of  the  pestilence  when  it  comes. 

The  great  body  of  the  Catholic  citizens  of  New  Orleans 
(other  than  those  of  Irish  descent)  reside  in  the  First  Munici- 
*6011  P^^^^J-  "^^^  American  Protestant  population  reside 
J  chiefly  in  the  Second  Municipality;  they  *have  but 
one  church  in  the  First  Municipality,  and  that  fronts  the 
Second,  on  Canal  street. 

The  usages  of  the  Catholics  there  are  to  perform  the  mortu- 
ary services  with  the  corpse  exposed  in  open  church,  and  before 
the  congregation.  Protestant  churches  there  are  never  used 
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for  saoh  parpo6e8,  but  services  for  the  dead  are  performed 
at  the  cemeterieb  where  the  bodies  are  deposited. 

The  statement  of  facts  contained  in  the  opinion  of  the 
judge  of  the  City  Court  having  been  used  in  the  opening 
argument  at  this  forum,  gives  warrant  for  the  statement 
now  made,  which  it  is  thought  may  be  useful  besides  as  a  clue 
to  the  mo  animo  of  the  council  of  the  First  Municipality 
in  enactine  the  ordinance  complained  of.  If  that  measure 
had  its  origin  in  the  mere  purpose  of  infringing  upon,  and 
discriminating,  to  the  prejudice  of  the  religious  rights  of  one 
denomination  of  Christians,  it  is  not  to  be  defended ;  but  if 
designed  mei*ely  as  a  regulation  of  sanitary  police,  for  the 
preservation  of  the  public  health,  then  the  law  of  necessity 
pleads  in  its  behalf;  and  all  obituary  rites  and  ceremonials 
which  tend  to  frustrate  its  objects,  or  impair  its  efficacy,  must 
yield  to  the  supremacy  of  the  common  good. 

The  learned  counsel  also  cited  and  quoted,  from  the  New 
Orleans  Bulletin,  an  opinion  of  the  Supreme  Court  of  Louis- 
iana, in  the  case  of  the  Wardens  of  the  Church  of  St.  Lotus  v. 
Hie  Right  Rev.  Bishop  Blanc^  instituted  for  the  legal  adjust- 
ment of  certain  differences  between  them  in  relation  to  church 
affairs,  and  which  that  court's  judgment  happily  put  an  end  to. 
It  may  be  proper  to  remark,  however,  that  this  controversy 
was  between  Catholics ;  the  one  administering  the  temporalities 
of  the  church,  and  maintaining  the  rights  of  the  corporation — 
the  other  administering  the  ecclesiastical  functions,  and  main- 
taining the  rights  of  the  clergy.  None  but  those  professing 
the  Roman  Catholic  religion  can  vote  for  church-wardens,  as 
that  opinion  makes  known ;  and  none,  therefore,  are  chosen 
such)  who  are  not  of  that  religious  persuasion.  Nothing  could 
have  been  further  from  the  designs  of  either  party  to  that  con- 
troversy, than  to  have  trenched  upon  or  abridged  the  civil  or 
religious  privileges  of  Catholicism  itself,  and  still  less  to  have 
favored,  to  its  prejudice,  any  other  denomination  of  Christians. 

The  controversy  referred  to  having  arisen,  too,  in  the  same 
year  (1842)  in  which  the  ordinance  was  passed  under  which 
the  fine  was  imposed  on  the  plaintiff  in  error,  leaves  the  infer- 
ence fair  that  there  was  a  necessary  connection  between  them. 
But  this  is  not  so;  and  the  circumstances  strongly  repel  all 
inferences  that  the  First  Municipality  council  could  have  . 
designed  any  infringement  upon,  or  impairment  of,  the  privi- 
leges of  Catholics.  The  great  body  of  the  constituency  of 
that  council  is  Catholic ;  and  it  is  believed,  ah  urbe  condita^  to 
the  present  day,  a  majority,  and  very  frequently  the  whole,  of 
that  council,  are  such  as  have  been  reared  up  in  the  Cathr»Hc 
faith,  and  have  continued  in  that  religious  persuasion.    Hence, 
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if  the  *ordinance  complained  of  abridges  the  priyileges  of 
Catholics,  it  abridges  to  a  like  extent  the  privileees  of  those 
who  enacted  it.  If  Catholics  are  wronged,  Catholics  have 
wronged  them.  This  circumstance,  indeed,  maj  not  lessen 
the  injury,  though  it  weakens  the  wrong.  It  may  not  test  the 
lawfulness,  but  it  defends  the  motive. 

Though  the  particular  ordinance  under  which  the  fine  was 
imposed,  bears  date  the  81st  October,  1842,  (modified  as  it  was 
by  the  ordinance  of  the  7th  of  November,  1842,)  yet  the  pur- 
pose and  the  occasion  originated  at  a  far  earlier  period,  at  a  sea- 
son when* dissensions  in  the  parochial  church  were  unknown, 
and  when  the  venerable  and  reverend  Abb^  Moni — a  priest  of 
all  worth  and  all  appreciation — ^presided  as  curate  of  the  parish 
of  St.  Louis.  As  far  back  as  the  26th  of  September,  1827, 
(fifteen  years  before,)  the  city  council  adopted  an  ordinance 
upon  this  subject  of  precisely  similar  import  with  that  of  the 
Slst  October,  1842 ;  and  the  motive  of  its  enactment  is  con- 
spicuous in  the  very  title  of  the  ordinance.  It  is  entitled 
"An  ordinance  supplementary  to  an  ordinance  concerning 
public  health."     It  is  as  follows : 

"  Resolved,  That  from  and  after  the  Ist  of  November  next, 
(1827,)  it  shall  not  be  lawful  to  convey  and  expose,  into  the 
parochial  church  of  St.  Louis,  any  dead  person,  under  penalty 
of  a  fine  of  $50,  to  be  recovered  for  the  use  of  the  corporation, 
against  any  person  who  should  have  conveyed  or  exposed  any 
dead  into  the  aforesaid  church ;  and  also  under  penalty  of  a 
similar  fine  of  $50,  against  all  priests  who  should  minister  to 
the  celebration  of  any  funeral  in  said  church ;  and  that  from 
the  1st  of  November  of  the  present  year,  (1827,)  all  dead 
persons  shall  be  conveyed  into  the  obituary  chapel  in  Rampart 
street,  where  the  funeral  rites  may  be  performed  in  the  usual 
manner." 

This  act  has  remained  in  force  ever  since  the  1st  November, 
1827.  Its  sole  purpose  was  manifested  in  its  title  and  provi- 
sions. All  persons  concerned  gave  it  their  obedience,  and 
none  ever  complained  that  it  impaired  or  abridged  the  civil  or 
religious  rights  and  privileges  of  the  Catholics.  No  motive 
was  attributed  to  its  authors,  other  than  the  fears  they  may 
have  entertained,  in  seasons  of  disease,  of  the  perils  of  con 
tagions,  or  the  spread  of  epidemics.  The  ordinance  of  the  Slst 
October,  1842,  made  no  change  whatever  in  the  ordinance 
of  1827,  except  in  its  penalties,  for  conveying  to,  and  exposing 
in,  other  Catholic  churches,  in  the  First  Municipality,  of  dead 
bodies ;  the  obligations  not  to  do  so,  and  to  use  the  obituary 
chapel  in  Rampart  street  for  that  purpose,  remained  as  before. 
Neither  has  the  ordinance  of  the  7th  November,  1842|  wrought 
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any  modification  in  that  of  1827,  for  its  amendments  are  con- 
fined by  special  references  to  the  ordinance  of  the  81st  Octo- 
ber, 1842.  That  the  ordinance  of  1827,  in  principle,  affected 
the  rights  and  privileges  referred  to,  equally  with  the  subse- 
quent ordinances,  is  too  plain  to  be  questioned;  and  that 
grievance  seems  altogether  too  slight  and  impalpable  to  r«gAo 
•claim  the  protection  of  this  august  tribunal,  when  in  ^ 
fifteen  years,  for  aueht  that  is  Known,  it  has  passed  without 
complaint,  and  for  the  reason,  it  may  be,  that  it  was  so  subtle 
and  ethereal  as  to  elude  detection. 

2.  The  ordinances  of  the  Slst  of  October,  and  the  7th  No- 
vember, 1842,  do  not  invade  the  rights  or  privileges  of  the 
Catholic  citizens  of  New  Orleans. 

The  testimony  of  the  Right  Rev.  Bishop  Blanc  would  seem 
to  establish  this  proposition  incontrovertibly,  for  he  says  that 
'^  the  dogmas  of  the  Roman  Catholic  religion  did  not  require 
that  the  dead  should  be  brought  to  a  church,  in  order  that  the 
funeral  ceremonies  should  be  performed  over  them ;  that  this 
was  a  matter  of  discipline  only."  A  dogma  is  a  matter  of 
church-faith,  and  affects  conscience ;  discipline  affects  conduct 
only,  where  conduct  does  not  affect  faith.  Under  these  ordi- 
nances, then,  and  the  bishop's  testimony,  faith  and  conscience 
are  left  free ;  nothing  molests  the  enjoyment  or  constrains  the 
exercise  of  either.  How  is  it  made  to  appear,  then,  that  they 
conflict  with  that  "free  enjoyment  of  religion,"  secured  to 
the  "inhabitants  of  the  ceded  territory,"  by  the  Louisiana 
treaty  of  1803,  which  has  been  cited?  Or,  with  the  1st  article 
of  the  ordinance  of  1787,  which  says,  that  "no  person  de- 
meaning himself  in  a  peaceable  and  orderly  manner,  shall  ever 
be  molested  on  account  of  his  mode  of  worship  or  religious 
sentiments,"  which  has  been  also  cited?  Or,  with  the  4th 
section  of  the  act  of  Congress  of  March  26, 1804,  which  pro- 
hibits the  Legislative  Council  of  the  Orleans  territory  from 
passing  any  law  "which  shall  lay  any  person  under  restraint, 
burden,  or  disability,  on  account  of  his  religious  opinions,  pro- 
fession, or  worship ;  in  all  which  he  shall  be  free  to  maintain 
his  own,  and  not  burdened  for  those  of  another,"  which  has 
been  also  cited?  Or,  with  the  act  of  Congress  of  the  20th 
February,  1811,  (also  cited,)  which  provides  that  the  constitu- 
tion to  be  formed  by  the  people  of  the  Orleans  territory, 
"shall  contain  the  fundamental  principles  of  civil  and  re- 
ligious liberty?"  Or,  with  the  act  of  Congress  of  the  8th 
April,  1812,  admitting  Louisiana  as  a  state,  and  providing  that 
the  terms  of  admission  contained  in  the  8d  section  of  the  act 
^  20th  February,  1811,  "shall  be  considered,  deemed,  and 
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taken,  as  fundamental  conditions  and  terms  upon  wUch  the 
said  state  is  incorporated  in  the  union?" 
.  Supposing  these  various  provisions,  relied  on  by  the  plaintiff 
in  error,  to  have  not  spent  their  force  by  the  operations  of 
time,  nor  the  change  of  government,  it  is  submitted,  that  there 
is  nothing  in  these  ordinances  repugnant  to  either  or  any  of 
them ;  for,  if  they  be  enforced  evermore,  they  do  not,  and  can- 
not, affect  the  religious  sentiments  or  opinions,  the  worship  or 
the  liberty,  of  any.  But  the  bishop  says,  further,  that  ^Hhese 
ceremonies  mi^ht  be  celebrated  at  the  house  where  the  dead 
person  expired,  or  at  any  other  place  designated  by  the 
♦6041  ^i^'^op-*'  "^^  place,  then,  for  the  mortuary  ceremo- 
-l  nials  *not  being  sacramental,  how  is  the  faith  or  con- 
science of  Catholics  assailed,  by  designating  a  few  places  in 
which  they  could  not  be  performed  ?  The  essence  of  the  right 
consists  in  the  thing  that  is  to  be  done,  and  not  in  the  place  of 

Eerformance.  If  the  thing  itself  were  forbidden,  then  might 
ave  been  drawn  in  question  the  power  to  forbid,  coupled  with 
the  further  inquiry,  how  far  religious,  as  well  as  civil  rights 
and  privileges,  may  be  constrained  to  give  way  to  the  public 
necessities  and  the  common  good? 

8.  The  ordinances  complained  of  were  within  the  compe- 
tency of  the  council  of  the  First  Municipality. 

No  express  authority  is  needed  to  invest  in  a  corporation  a 
power  of  preservation  of  the  public  health.  The  law  of  ne- 
cessity would  constitute  it  an  incident  essential  to  its  exist- 
ence. Vide  Bacon's  Abridgment,  tit.  Carp.  (D.)  It  is  there 
laid  down  that  *^  there  are  some  things  incident  to  a  corpora- 
tion— ^which  it  may  do  without  any  express  provision  in  the 
act  of  incorporating — such  are  powers  to  make  laws,  for  a 
body  politic  cannot  be  governed  without  laws."  And  Chief 
Justice  Holt  says,  (Carth.,  482,)  "That  every  by-law,  by 
which  the  benefit  of  the  corpomtion  is  advanced,  is  a  good 
by-law  for  that  very  reason,  that  being  the  true  touch-stone  of 
all  by-laws." 

So  in  matters  of  corporate  police.  In  Com.  Dig.,  8,  tit.  Btf- 
law  C,  it  is  laid  down,  "  That  a  by-law  to  restrain  butchers, 
chandlers,  et  al.,  from  setting  up  in  Cheapside,  or  such  other 
eminent  parts  in  the  city  of  London,  was  good" — (not  be- 
cause a  special  power  was  conferred  to  enact  it,  but) — "be- 
cause snch  trades  were  offensive,  and  apt  to  create  diseases ; 
and  that,  therefore,  for  fear  of  infection,  and  for  the  sake  of 
pnblic  decorum  and  conveniency,  such  kind  of  offensive  trades 
might  be  removed  to  places  of  more  restraint."  The  validity 
of  a  similar  by-law,  made  by  the  corporation  of  Exeter,  was 
afterwards  affirmed  by  Lord  M^nsfi^ld^  See  Cowp.,  269,  270. 
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^  Whura  a  restramt  appears  to  be  of  manifest  benefit  to  the 
publiOi  Bttch  is  to  be  considered  rather  as  a  regulation  than  as 
a  restraint."  Willes,  888 ;  1  Str.,  675 ;  2  Id.,  1085 ;  8  Burr., 
1828;  1  H.  Bl.,  870;  1  RoU.  Abr.,  865;  8  Salk.,  76;  Sid.,  284; 
2  Kyd.  Corp.,  149. 

In  The  Village  of  Buffalo  y.  WebsteVy  10  Wend.  (N.  Y.),  101, 
Chief  Justice  Savage  puts  this  case  ex  gratia.  "  A  by-law  that 
no  meat  should  be  sold  in  the  village  would  be  bad,  being  a 
general  restraint ;  but  that  meat  shall  not  be  sold,  except  in  a 
particular  place,  is  good,  not  being  a  restraint  of  the  nght  to 
sell  meat,  but  a  regulation  of  that  right." 

In  the  case  of  The  Commonwealth  v.  Ahram  Wolf^  8  Serg.  & 
R«  (Pa.),  48,  Chief  Justice  Tilghman  affirmed  the  validity  of  an 
ordinance  of  Philadelphia,  imposing  a  fine  for  working  on  a 
Sunday,  against  a  Jew;  though  under  the  teachings  of  the 
Jewish  Talmud  and  the  Rabbinical  Constitutions,  the  r«fiAe 
Jew  deemed  Saturday  as  the  Jewish  Sabbath,  and  felt  ■- 
it  both  as  a  privilege  and  a  duty  to  labor  for  six  days,  and  to 
rest  on  the  seventh,  or  Saturday. 

In  the  case  of  the  Mayor  of  New  York  v.  Slacks  8  Wheel. 
Cr.  Cas.,  et  seq.^  the  court  affirmed  the  validity  of  an  ordinance 
imposing  penalties  for  burying  the  dead  within  three  miles  of 
the  citv  limits,  on  the  ground  that  the  preservation  of  the 
public  health  was  an  incident  of  the  corporate  power.  The 
opinion  of  the  court  is  particularly  referred  to  for  the  minute- 
ness and  learning  with  which  it  reviews  the  whole  power  of 
dty  corporations  over  matters  of  general  police  and  sanitary 
regulation. 

To  the  same  end  reference  is  also  made  to  the  ordinances  of 
Boston,  pp.  58,  55,  76 ;  of  Nashville,  p.  60 ;  the  revised  ordi- 
nances of  Baltimore,  (1888,)  p.  285,  for  the  act  of  assembly, 
conferring  the  power ;  and  from  p.  87  to  51,  for  the  ordinances 
made  un(kr  that  authority ;  quarantine  laws,  &c. 

So  far  as  the  legislative  power  of  Louisiana,  both  territorial 
and  state,  oould  confer  the  power  to  make  the  ordinances  in 
question,  that  power  has  been  amply  conferred.  The  6th  sec- 
tion of  the  act  of  the  17th  February,  1806,  provides  that  *'  the 
said  council  shall  have  the  power  to  make  and  pass  all  by-laws 
and  ordinances  for  the  better  government  of  the  affairs  of  the 
said  corporation,  for  regulating  the  police,  and  preserving  the 
neaoe  and  good  order  of  the  said  city ; "  so  the  act  of  the  14th 
Af  archt  1816,  provides  ^^  that  the  city  council  shall  have  power 
and  authority  to  make  and  pass  such  by-laws  and  ordinances 
as  tbej  shall  deem  necessary  to  maintain  the  cleanness  and 
salubnty  of  the  said  city,  &c.  And  to  make  anv  other  regu- 
lations which  may  contribute  to  the  better  administration  of 
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the  a&irs  of  the  said  eorporation,  as  well  as  for  the  main- 
tenance of  the  police,  tranquillity,  and  safety  of  the  said  city. 

These  acts  were  all  in  force  at  the  time  these  ordinances 
were  passed,  and  still  are ;  and  also  the  4th  section  of  an  act 
of  the  8th  of  March,  1886,  which  provides  that  ^^  each  of  the 
municipalities,  &c.,  shall  possess  generally  all  such  rightdi 
powers,  and  capacities  as  are  usutOly  incident  to  municipal 
corporations,  &c.,  &c." 

The  power  conferred  on  the  council,  then,  is  ample  enough 
to  sanction  these  ordinances;  but  it  is  material  to  know, 
whether  the  delegating  power  could  rightfully  do  what  it 
lias  thus  done ;  and  if  it  could  not,  whether  it  is  the  province, 
or  within  the  competency  of  this  court  to  say  so  ?  This  brings 
us  to  the  question : 

4.  Has  this  court  jurisdiction  in  this  case  ? 

If  it  has,  it  does  not  derive  it  from  the  character  of  the  par* 
ties,  for  they  are  all  citizens  of  the  same  state ;  and  not  deriv- 
ing it  thence,  the  function  of  this  court  to  administer  state 
laws  between  certain  classes  of  parties  does  not  attach.  The 
questions  raised  here,  therefore,  of  the  repugnancy  of  these 
ordinances  to  the  laws  of  the  state,  or  of  the  repugnancy  of 
those  laws  to  the  state  constitution,'  be  such  repugnancy 

*6061  ^^^  ^^  J^^Ji  i^  ^  ™os^  respectfully  submittM,  are 
-I  mere  ^municipal  questions,  upon  which  the  judgment 
of  the  court,  a  quo^  in  the  present  conjuncture,  is  linSl  and 
conclusive.  If^  indeed,  there  be  a  repugnancy  between  these 
ordinances  and  '^the  constitution,  treaties,  or  laws  of  the 
United  States,"  and  their  validity  is  ^^ drawn  in  Question" 
by  the  court's  judgment,  the  jurisdiction  is  conceded. 

1st.  There  is  no  repugnancy  to  the  constitution,  because  no 
provision  thereof  forbids  the  enactment  of  law  or  ordinance, 
under  state  authority,  in  reference  to  religion.  The  limitation 
of  power  in  the  first  amendment  of  the  Constitution  is  upon 
Congress,  and  not  the  states. 

2d.  The  provisions  of  the  treaty  of  1808  are  fanct<B  officiarimj 
with  regard  to  that  portion  of  "  the  ceded  territory "  which 
has  been  formed  into  states  which  have  been  admitted  into 
the  union.  To  that  end  the  guarantees  in  behalf  of  the 
^^inhabitants"  were  directed  and  confined,  for  no  higher  or 
other  privileges  were  claimed  or  provided  for  them ;  and  it  is 
hence  submitted,  that  when  a  state,  formed  out  of  that  terri- 
tory enters  the  union,  the  treaty,  qiwad  hoc^  has  been  exe- 
cuted, and  has  spent  its  force.  The  ^*  inhabitants  "  of  Louisi- 
ana have  provided  their  own  securities  for  their  own  rights  in 
their  own  constitution,  which  they  themselves  have  estab- 
lished ;  and  the  federal  government  has  admitted  her  into  th^ 
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union  upon  their  own  terms.  They  have  absolved  the 
government  from  its  treaty  dues  to  them,  and  the  government 
has  absolved  itself  from  its  treaty  dues  to  France  on  their 
account. 

Sd.  So  much  of  the  ordinance  of  1787  as  may  have  been 
extended  to  the  people  of  the  Orleans  territory  expired  with- 
in the  jurisdiction  of  Louisiana  when  she  was  admitted  as  a 
state  into  the  union.  That  ordinance  is  older  than  the  Con- 
stitution, but  it  cannot,  to  any  extent,  supersede  it.  The  fed- 
eral government  possesses  no  powers  but  such  as  it  has  de 
rived  from  the  states ;  and  no  one  state  has  conferred  upon  it, 
or  can  confer  upon  it,  more  or  less  power  than  any  other  state 
has  conferred,  or  can  confer.  This  results  from  the  incapacity 
of  the  government  to  take,  rather  than  from  the  incapacity  of 
the  states  to  give.  Hence  there  is,  and  must  be,  from  a  con- 
stitutional necessity,  a  perfect  and  unchangeable  equality 
among  the  states,  not  indeed  in  reference  to  the  powers  which 
they  may  separately  exercise,  (for  that  depends  upon  their 
own  municipal  constitutions,)  but  in  reference  to  those  which 
they  separately  retain.  What  Massachusetts  may  do,  Louis- 
iana may  do.  What  Congress  may  not  forbid  Massachu- 
setts to  do,  it  may  not  forbid  Louisiana  to  do.  If  Con- 
gress may  not  extend  over  Massachusetts  the  provisions  of 
the  ordinance  of  1787,  or  any  portions  thereof,  neither  can  it 
over  Louisiana,  or  retain  them  there  after  Louisiana  became 
Massachusetts's  equal,  and  had  the  power  to  decide  for  her- 
self. If  they  are  retained  there  they  derive  their  exclusive 
obligation  and  force  from  Louisiana^  adoption,  and  not  from 
the  authority  of  Congress.  They  have  thus  become  laws  of 
Louisiana,  and  have  ceased  to  be  laws  of  *the  United  r«gA'7 
States.  If  they  have  so  ceased  to  be  laws  of  the  ^ 
United  States,  how  could  the  imputed  repu^ancy  between 
them  and  the  city  ordinances  confer  any  purisaiction  upon  this 
court?  As  laws  of  Louisiana,  the  judicial  functionaries 
thither  are  the  constitutional  and  final  expounders  in  cases 
between  her  own  citizens,  like  the  one  at  bar. 

The  act  of  Congress  of  the  8th  April,  1812,  which  admitted 
Louisiana  into  the  union,  acknowledged  that  very  equality 
with  her  sovereign  sisters,  which  is  here  asserted.  The  first 
section  provides — '^  That  the  said  state  shall  be  one,  and  is 
hereby  aeclared  to  be  one,  of  the  United  States  of  America, 
and  sulmitted  into  the  union  on  an  equal  footing  with  the 
original  states,  in  all  respects  whatever.  It  is  not  the  mere 
assertion  of  her  equality,  in  this  clause,  which  establishes  her 
equality — it  only  pronounces  that  equality  which  the  Consti- 
tution establishes.    If  she  be  equal,  however,  she  must  be 

691 


60T  6UFRRMB   COURT. 

equally  exempt  from  the  legialation  of  Oongreae,  past  or 
future,  af»  her  elder  sifttem.  If  the  lat  artiele  of  the  eompaet 
created  by  the  ordinance  of  178T,  in  theae  wards,  ^No  person 
demeaning  himself  in  a  peaceable  and  orderly  manner  shall 
ever  be  molested  on  account  of  hia  mode  of  worship  or  relig- 
ious sentiments/'  has  been  extended  over  Massaehusetis  by 
any  act  of  Congress,  and  through  its  own  proper  vigor  has  the 
force  of  law,  it  binds  Louisiana  to  the  same  extent,  but  no 
further,  and  not  otherwise. 

The  learned  counsel  for  the  plaintiff  in  enx)r  have  cited  two 
decisions  of  this  court — ^the  one  5  Pet.,  615,  the  other  9  Td^ 
28$ — to  sustain  their  position  upon  this  branch  of  the  issues 
raised  by  the  record ;  but  it  is  presumed  that  there  is  some 
error  in  the  references;  for  there  is  naught  to  be  found  at 
those  pages  applicable  to  the  matter  for  wmch  they  are  cited. 

A  case  has  also  been  cited  from  1  McLean,  841,  to  maintain 
that  the  ordinance  of  1787  survives  the  organisation  of  a  state 
government  over  territory  to  which  it  applies.  That  may  be, 
in  those  new  states  which  have  been  erected  in  the  identical 
territory  to  which  the  compact  contained  in  the  ordinanoe 
relates.  Nor  is  the  authority  understood  as  extending  beyond 
that.  The  case  arose  in  Ohio.  It  had  reference  especially  to 
the  free  navigation  of  her  waters,  as  secured  to  the  other 
states  by  the  compact,  and  it  may  be  doubted  if  Ohio  could 
have  deprived  them  of  that,  though  there  had  been  no  com- 
pact. The  learned  judge,  in  delivering  his  opinion,  and  in 
speaking  of  the  ordinance,  says : 

^^Manv  of  the  provisions  were  temporary  in  their  nature, 
having  for  their  object  the  organization  and  operation  of  a 
territorial  government.  Others  assume  the  solemn  form  of  a 
compact  between  the  original  states  and  the  people  and  states 
in  the  territory  which  were  to  remain  for  ever  unalterable, 
unless  by  common  consent." 

The  portion  of  the  ordinance  thus  deemed  *^  unalterable," 
*B081  ^^^^^  never  have  been  made  applicable  to  the  **  inhabi- 
-l  tants "  of  the  Orleans  ^territory,  because  there  could 
have  been  no  such  '^  compact "  made  in  reference  to  them ;  nor 
was  it  made.  Indeed,  other  parta  of  the  opinion  seem  to 
assail  the  position  it  was  cited  to  support.  At  p.  848,  the 
learned  judge  says : 

*'  The  change  from  a  territorial  government  to  that  of  a 
state  necessarily  abolished  all  those  parts  of  the  ordinance 
which  gave  a  temporary  organization  to  the  government,  and 
also  such  parts  as  were  designed  to  produce  a  certain  moral 
and  political  effect.  Of  the  latter  description  were  those  pro- 
visions which  secured  the  rights  of  conscience — which  de- 
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dated  that  ediloation  should  be  encouraged,  and  exoessiye 
bail  should  not  be  requited,"  &c. 

What  "  providions  of  the  ordinance  "  secured  the  rights  of 
conscience,"  other  than  those  forbidding  a  person  to  ^^be 
molested  on  account  of  his  mode  of  worship,  or  religious 
sentiments,"  already  quoted  from  the  Ist  article  of  the  com- 
pact ?  The  counsel  of  the  plaintiff  in  error  has  made  refer- 
ence to  no  other  ^'  provisions,"  and  it  is  beUered  there  are 
none.  Then  we  are  furnished  by  the  learned  counsel  with 
the  high  authority  of  Mr.  Justice  McLiBan,  that  these  ^^pro- 
visions" are  ^'necessarily  abolished,"  by  the  erection  of  a 
territory,  in  which  they  apply,  into  a  state  government.  And 
as  this  is  true  of  a  territory  embiaced  within  the  very  limits 
to  which  the  compact  originally  referred^  d  fortiori  must  it 
be  applicable  to  states  formed  out  of  territory  aliunde. 

It  is  believed  that  the  opinion  also  sustains  other  views  pre- 
sented in  the  argument  in  behalf  of  the  defendants  in  error, 
in  the  following  passam : 

'^  It  may  be  admitted  that  any  provision  in  the  constitution 
of  the  state  must  annul  any  repugnant  provision  contained  in 
the  ordinance.  This  is  within  the  terms  of  the  compact.  The 
people  of  the  state  formed  the  constitution,  and  it  was  sanc- 
tioned by  Congress;  so  that  there  was  the  'common  consent' 
required  by  the  compact  to  alter  or  annul  it." 

So,  too,  the  constitution  of  Xiouisiana  ''was  sanctioned  by 
Congress."  If  there  be  a  repugnancy  between  its  provisions 
and  those  "  provisions "  of  the  ordinance  referred  to,  those 
provisions  are  annulled,  if  not,  then  the  state  of  Louisiana 
has  retained  them,  and  made  them  her  own  proper  laws,  and 
they  are,  in  no  just  sense,  since  then,  laws  of  the  United 
States ;  for  Congress  is  without  capacity  to  make  for  her,  or 
to  extend  over  her  sovereign  domain,  any  laws  of  Congress 
upon  that  subject. 

The  defendants  in  error  further  rely  on,  and  make  reference 
to,  the  well-reasoned  opinion  of  the  judge,  a  quo^  and  the 
authorities  cited  therein. 

Coxsy  in  reply,  directed  his  attention  chiefly  to  the  other 
questions  in  the  case  than  that  of  jurisdiction,  and  referred  to 
the  opening  *argument  of  his  colleague,  Mr.  Read^  as  r«^AQ 
a  full  exposition  of  the  merits  of  the  case.  ^ 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court. 
As  this  case  comes  here  on  a  writ  of  error  to  bring  up  the 
proceedings  of  a  state  court,  before  proceeding  to  eicamine  the 
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merits  of  the  controverBj,  it  is  our  duty  to  determine  whether 
this  court  has  jurisdiction  of  the  matter. 

The  ordinances  complained  of,  must  violate  the  Constitu- 
tion or  laws  of  the  United  States,  or  some  authority  exercised 
under  them ;  if  they  do  not,  we  have  no  power  by  the  25th 
section  of  the  Judiciary  Act  to  interfere.  The  Constitution 
makes  no  provision  for  protecting  the  citizens  of  the  respec- 
tive states  in  their  religious  liberties ;  this  is  left  to  the  state 
constitutions  and  laws :  nor  is  there  any  inhibition  imposed  by 
the  Constitution  of  the  United  States  in  this  respect  on  the 
states.  We  must  therefore  look  beyond  the  Constitution  for 
the  laws  that  are  supposed  to  be  violated,  and  on  which  our 
jurisdiction  can  be  founded ;  these  are  the  following  acts  of 
Congress.  That  of  February  20,  1811,  authorized  the  people 
of  the  territory  of  Orleans  to  form  a  constitution  and  state 
government ;  by  sect.  8,  certain  restrictions  were  imposed  in 
the  form  of  instructions  to  the  convention  that  might  frame 
the  constitution ;  such  as  that  it  should  be  republican ;  con- 
sistent with  the  Constitution  of  the  United  States;  that  it 
should  contain  the  fundamental  principles  of  civil  and  reli- 
gious liberty ;  that  it  should  secure  the  right  of  trial  by  jury 
in  criminal  cases,  and  the  writ  of  Jiabeas  cormL%  ;  that  the  laws 
of  the  state  should  be  published,  and  legislative  and  judicial 
proceedings  be  written  and  recorded  in  the  language  of  the 
Constitution  of  the  United  States.  Then  follows  by  a  second 
proviso,  a  stipulation  reserving  to  the  United  States  the 
property  in  the  public  lands,  and  their  exemption  from  state 
taxation — with  a  declaration  that  the  navigation  of  the  Mis- 
sissippi and  its  waters  shall  be  common  highways,  &c. 

By  the  act  of  April  8, 1812,  Louisiana  was  admitted  accord- 
ing to  the  mode  prescribed  by  the  act  of  1811;  Congress 
declared  it  should  be  on  the  conditions  and  terms  contained 
in  the  8d  section  of  that  act ;  which  should  be  considered, 
deemed  and  taken,  as  fundamental  conditions  and  terms  upon 
which  the  state  was  incorporated  in  the  union. 

All  Congress  intended,  was  to  declare  in  advance,  to  the 
people  of  the  territory,  the  fundamental  principles  their  con- 
stitution should  contain ;  this  was  every  way  proper  under  the 
circumstances :  the  instrument  having  been  duly  formed,  and 
presented,  it  was  for  the  national  legislature  to  judee  whether 
it  contained  the  proper  principles,  and  to  accept  it  if  it  did 
or  reject  it  if  it  did  not.  Having  accepted  the  constitution 
and  admitted  the  state,  **  on  an  equal  footing  with  the  original 
states  in  all  respects  whatever,"  in  express  terms,  by  the  act 
*6101  ^^  1812,  Congress  was  concluded  from  assuming  *that 
J  the  instouctions  contained  in  the  act  of  1811  mul  not 
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been  complied  with.  No  fundamental  principles  could  be 
added  by  way  of  amendment,  as  this  would  have  been  making 
part  of  the  state  constitution ;  if  Congress  could  make  it  in 
part,  it  might,  in  the  form  of  amendment,  make  it  entire. 
The  conditions  and  terms  referred  to  in  the  act  of  1812,  could 
only  relate  to  the  stipulations  contained  in  the  second  proviso 
of  the  act  of  1811,  involving  rights  of  property  and  naviga- 
tion ;  and  in  our  opinion  were  not  otherwise  intended. 

The  principal  stress  of  the  argument  for  the  plaintiff  in 
error  proceeded  on  the  ordinance  of  1787.  The  act  of  1805, 
chap.  83,  having  provided,  that  from  and  after  the  establish- 
ment of  the  government  of  the  Orleans  territory,  the  inhabitr 
ants  of  the  same  should  be  entitled  to  enjoy  all  the  rights, 
privileges,  and  advantages  secured  by  said  ordinance,  and 
then  enjoyed  by  the  people  of  the  Mississippi  territory.  It 
was  also  made  the  frame  of  government,  with  modifications. 

In  the  ordinance,  there  are  terms  of  compact  declared  to  be 
thereby  established,  between  the  oriirinal  states,  and  the  peo- 
ple in  the  states  afterwards  to  be  lormed  north-west  of  the 
Ohio,  unalterable,  unless  by  common  consent — one  of  which 
stipulations  is,  that  ^^  no  person  demeaning  himself  in  a  peace- 
able manner,  shall  ever  be  molested  on  account  of  his  mode  of 
worship,  or  religious  sentiments,  in  the  said  territory."  For 
this  provision  is  claimed  the  sanction  of  an  unalterable  law  of 
Congress ;  and  it  is  insisted  the  city  ordinances  above  have 
violated  it ;  and  what  the  force  of  the  ordinance  is  north  of 
the  Ohio,  we  do  not  pretend  to  say,  as  it  is  unnecessary  for 
the  purposes  of  this  case.  But  as  regards  the  state  of  Louis- 
iana, it  had  no  further  force,  after  the  adoption  of  the  state 
constitution,  than  other  acts  of  Congress  organizing,  in  part, 
the  territorial  government  of  Orleans,  and  standing  in  con- 
nection with  the  ordinance  of  1787.  Sofej^asthey  conferred 
political  rirfits,  anjLsfifiured  civil  aiidnelTgious  liberties, 
(which  are  political  rights,)  the  laws  of-Congress  were  all 
superceded  by  the  state  constitution ;  nor  is  any  part  of  them 
in  force,  unless  they  were  adopted  by  the  constitution  of 
Louisiana,  as  laws  of  the  state.  It  is  not  possible  to  maintain 
that  the  United  States  hold  in  trust,  by  force  of  the  ordinance, 
for  the  people  of  Louisiana,  all  the  great  elemental  principles, 
or  any  oae  of  them,  contained  in  the  ordinance,  and  secured 
to  the  j^eople  of  the  Orleans  territory,  during  its  existence. 
It  follows,  no  repugnance  could  arise  between  the  ordinance 
of  1787  and  an  act  of  the  legislature  of  Louisiana,  or  a  city 
regulation  founded  on  such  act;  and  therefore  this  court  has 
no  jurisdiction  on  the  last  ground  assumed,  more  than  on  the 
preceding  ones.     In  our  judgment,  the  question  presented  by 
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the  record  is  exclusively  of  state  cognizance,  and  eqnallj  so 
in  the  old  states  and  the  new  ones ;  and  that  tiie  writ  of  error 
must  be  dismissed. 


<•■•! 


^eil'i  ^^^^^^^   Chaibes,  Ex'b   of  Benjamin  Ghaibes, 
J      Deceased,  and  Peteb  Miranda  and  Gad  Hum- 
PHBEYS,  Appellants,  t;.  The  United  States. 

Where  this  court  has  affirmed  the  title  to  lands  in  Florida,  and  refened,  in  iti 
decree,  to  a  particolar  survey,  it  would  not  be  proper  for  the  court  below  to 
open  the  case  for  a  re-hearing,  for  the  purpose  of  adopting  anotiier  survey. 

The  court  below  can  only  execute  the  mandate  of  this  court.  It  has  no 
authority  to  disturb  the  decree,  and  can  only  settle  wliat  remains  to  be 
done.^ 

This  was  an  appeal  from  the  Superior  Court  of  East  Flot^ 
ida,  and  a  sequel  to  the  case  reported  in  10  Peters,  808. 

The  appellants  filed  in  the  court  below  the  following  peti- 
tion: «^ 

*^To  the  Honorable  Isaac  H.  Bronson,  judge  of  the  Superior 
Court  in  and  for  the  eastern  district  of  Florida. 

^'The  petition  of  Joseph  Chaires,  of  the  said  territory, 
executor  of  the  last  will  and  testament  of  Benjamin  Chaires^ 
late  of  the  same  territory,  but  now  deceased,  reter  Miranda, 
and  Gad  Humphreys,  respectfully  showeth : 

^^That  the  said  Benjamin  Chaires,  Peter  Miranda,  and  Gad 
Humphreys,  heretofore,  to  wit,  on  the  11th  day  of  May,  which 
was  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
twenty-nine,  filed  their  petition  in  the  office  of  the  clerk  of 
this  honorable  court  in  terms  of  an  act  of  Congress  of  the 
United  States,  entitled  an  act  supplementary  to  the  several 
acts  providing  for  the  settlement  and  confirmation  of  private 
land  claims  in  Florida,  approved  on  the  28d  of  May,  in  thd 

^CiTBD.     Tyler   v.    Magioire,    17  Bodfo^',  9  How.,  84.    The  lower  court 

WaU.,  288.  is  bound  to  follow  the  instructions 

Where  the  Supreme  Court  sent  a  given  to  it  by  the  mandate,  yet  if  the 

mandate  to  a  Circuit  Court,  directing  mandate  is  plainly  framed,  as  regnirds 

it  to  put  a  party  into  possession  of  cer-  a  minor  point,  on  a  supposition  wniiA 

tain  lands,  which  were  the  subject  of  is  proven  to  be  without  base,  the  man- 

an  ejectment  suit,  it  was  held  right  in  date  must  not  be  so  followed  as  to 

that  court  not  to  extend  the  posses-  work  manifest  injustice.    It  muftt  be 

sfon  farther  than  the  land  originally  construed    reasonably.      MUmdukm^ 

recovered    in    ejectment,    although  Ac,  B,  R,  Co,  v.  aouUefy  %  WuL, 

other  lands  were  afterwards   drawn  610. 
into    the  controversy.      Waiden  v. 
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year  one  thousand  eisht  hundred  and  twenty-eight,  prayiiq; 
for  the  confirmation  oi  certain  claims  to  lands  therein  speci- 
fied, and  founded  on  a  title  made  and  granted  by  his  excel- 
lency Don  Jos^  Coppinffer^  lieutenant-colonel  of  the  royal 
armies  of  Spain,  civil  and  military  governor  of  the  territory 
of  Florida,  then  subject  and  belonging  to  his  Catholic 
Majesty,  the  King  of  Spaaa,  and  chief  of  the  royal  excheauer 
of  the  city  of  St*  Augustine,  Florida^  to  Jos^  de  la  Maza 
Arredondo. 

^^  That  the  attorney  of  the  United  States  in  and  for  said 
district,  duly  appeared,  and  answered  the  said  petition ;  and 
thereupon  such  proceedings  were  had  in  the  said  court,  that 
afterwards,  on  the  24th  day  of  November,  in  the  year  oi  our 
Lord  one  thousand  eight  hundred  and  thirty-four,  a  decree 
was  rendered  therein  in  favor  of  tine  petitioners ;  and  the  said 
court  did  thereupon  order,  adjudge,  and  decree,  that  the  claim 
of  the  said  petitioner  was  valid,  and  that^  in  accordance  witii 
the  laws  and  customs  of  Spain,  and  under  and  by  virtue  of 
the  treaty  of  amity,  settlement,  and  limits^  between  the 
United  States  and  Spain,  ratified  by  the  President  of  the 
United  States  on  the  22d  day  of  February,  one  thousand  eight 
hundred  and  twenty-one,  and  under  and  by  virtue  of  the  laws 
of  nations  and  of  the  United  States^  the  said  claim  was  there- 
by confirmed,  adjudged,  *and  decreed,  unto  the  said  i-mi^ 
claimant,  to  the  extent,  for  the  number  of  acres,  and  at  >- 
the  place  specified  in  the  grant  for  the  said  land,  to  Jos^  de  la 
Maza  Arredondo;  and  as  in  the  certificate  and  plat  of  the 
same,  made  by  Andres  Burgevin,  dated  the  14th  of  Septem- 
ber, in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
nineteen,  and  fully  in  the  said  cause  is  set  forth,  that  is  to 
say— 

**A  piece  of  land,  which  contains  twenty  thousand  acwee) 
situated  on  both  margins  of  a  creek,  known  as  Alligator  creeks 
said  land  commencing  a  little  above  the  head  of  said  creeks 
and  embracing  an  Indian  town,  distant  about  eiehty  miles 
from  the  port  of  Buena  Vista,  and  about  forty  miles  to  the 
north-west  of  Payne^s  Town — ^its  first  line  runnii^  north 
twenty  degrees  west,  three  hundred  and  fiftv-eeven  chains, 
begins  at  a  pine  marked  X,  and  ends  at  another  marked  A ; 
the  second  line  running  south  seventy  degrees  west,  five  hun- 
dred and  sixty  chains,  and  ending  at  a  stake ;  the  third  line 
running  south  twenty  degrees  east,  three  hundmd  and  fifty- 
seven  cnains,  and  ending  at  a  pine  marked  II ;  and  the  tourtk 
line  running  north  seventy  degtees  eaeti  five  hundred  and 
iixty  chains. 
^That  an  appeal  was  taken  from  the  decree»  to  rendered  in 
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this  honorable  court,  to  the  Supreme  Court  of  the  United 
States,  by  the  attorney  of  the  said  United  States,  in  and  for 
the  said  territory,  and  such  proceedings  were  thereupon  had 
in  the  said  Supreme  Court,  that  afterwards,  oli  the  day  of 
,  in  the  year  of  our  Lord  one  thousand  eight  hunored 
and  thirty-six,  the  decree  of  this  honorable  court  was  affirmed; 
and  thereupon  the  mandate  of  the  said  Supreme  Court  was 
awarded,  directing  the  same  to  be  carried  into  effect. 

"And  your  petitioner  further  shows  to  your  honor,  that 
upon  application  to  the  proper  officer  of  the  United  States,  to 
carry  the  said  decree  into  effect,  by  admeasuring  to  your  peti- 
tioner the  lands  specified  in  the  grant,  it  appears  that  there  is 
error  in  rendering  the  said  decree,  and  that  the  same  requires 
to  be  reformed,  in  this — 

"  That  in  and  by  the  decree  of  this  honorable  court,  herein- 
before alleged  and  affirmed,  in  manner  hereinbefore  set  forth 
by  the  Supreme  Court,  your  petitioner's  claim  was  confirmed, 
adjud&^ed,  and  decreed  to  be  valid  '  to  the  extent,  for  the  num- 
ber of  acres,  and  at  the  place  as  in  the  grant  to  the  said  land 
to  Jos^  de  la  Maza  Arredondo,'  but  it  is  added  in  the  said 
decree,  ^  and  as  in  the  certificate  and  plat  of  survey  of  the 
same,  made  by  Don  Andres  Burgevin,  and  dated  the  14th 
September,  one  thousand  eight  hundred  and  nineteen,  and  filed 
herein,  is  set  forth,  to  wit,'  &c.,  &c. ;  and  the  said  decree 
thereafter  proceeds  to  recite  the  metes  and  bounds  as  specified 
and  set  forth  in  the  survey  made  by  the  said  Don  Andres 
Burgevin. 

"That  the  land  granted  to  Jos6  de  la  Maza  Arredondo, and, 
in  the  decree  before  referred  to,  confirmed  and  adjudged  to 
*6131  7^^^  petitioner,  is  described  in  the  royal  grant  or  title 
-I  to  property,  also  before  *herein  referred  to,  consist  of 
^  twenty  thousand  acres  of  land,  with  title  of  absolute  prop- 
erty, of  those  known  as  Alachua,  about  eighty  miles  distant 
from  this  city  (of  St.  Augustine)  at  a  place  known  as  "  Big 
Hammock,"  about  twenty  miles  from  the  river  Lawanee  west- 
ward, about  sixty  miles  from  St.  Johns.'  While  the  land 
specified  in  the  survey  of  Don  Andres  Burgevin  is  described 
as  follows:  twenty  thousand  acres  of  land,  situated  on  both 
margins  of  a  creek  known  as  Alligator  creek.  Said  land  com- 
mences a  little  above  the  head  of  said  creek,  and  embraces  an 
Indian  town,  distant  about  eighty  miles  from  the  post  at  Buena 
Vista,  and  about  forty  to  the  north-west  of  Payne's  Town,' 
&c.,  &c. 

"  That  the  land  specified  in  the  said  survey  does  not  con- 
form to,  or  correspond  with,  the  land  described  in  the  said 
grant,  and  that  the  surveyor^eneral  of  the  United  States  has 
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therefore  been  unable  to  execute  the  decree  of  this  honoraole 
court,  a£5rmed  as  aforesaid  by  the  Supreme  Court  of  the  United 
States,  and  to  admeasure  to  your  petitioner  the  land  adjudged 
to  him  by  the  said  decree. 

*^  That  forasmuch  as  the  land  specified  in  the  said  grant  to 
Jos^  de  la  Maza  Arredondo  is,  by  the  decree  aforesaid,  ad- 
judged to  your  petitioner,  *  to  the  extent,  for  the  number  of 
acres,  and  at  the  place,  as  in  the  grant  for  said  land,'  your  pe- 
titioner is  entitled  to  have  the  same  admeasured  to  him  accord- 
ing to  the  terms  of  the  said  grant,  and  the  description  therein 
contained ;  and  that  if  the  said  survey  of  Don  Andres  Burge- 
yin  conflicts  with  the  said  grant,  the  said  survey  must  yield 
to,  and  be  controlled  by,  the  terms  of  the  grant. 

"  Tour  petitioner  further  shows  to  your  honor,  that  the  said 
land  was  duly  surveyed  and  admeasured,  and  a  plat  thereof 
made  and  returned  to  this  honorable  court,  and  given  in  evi- 
dence in  said  cause,  by  Joshua  A.  Cofifee,  a  competent  and 
qualified  surveyor,  but  that  the  same  was  omitted  in  the  tran- 
script of  the  record  sent  to  the  Supreme  Court  of  the  United 
States,  although  the  fact  of  its  having  been  given  in  evidence 
appears  in  the  said  transcript,  a  copy  of  which  said  survey  is 
hereunto  annexed. 

"  Your  petitioner  further  shows  to  your  honor,  that  the  sur- 
veyor-general of  the  United  States  hath  refused  to  execute  the 
said  decree  by  admeasuring  for  your  petitioner  the  land  thereby 
confirmed  and  adjudged  to  him,  and  that,  upon  application  to 
the  commissioner  of  the  General  Land-o£5ce,  he  hath  in  like 
manner  refused  so  to  do,  until  the  said  decree  shall  have  been 
reformed  by  the  competent  authority. 

"Wherefore,  your  petitioner  prays  this  honorable  court,  the 
premises  aforesaid  being  considered,  and  due  proof  thereof 
being  made,  that  the  said  decree  may  be  reformed,  and  to  that 
end,  that  a  rehearing  of  the  said  cause  in  this  behalf  may  be 
granted ;  that  the  title  of  your  petitioner  to  the  twenty  thou- 
sand acres  of  land,  specified  in  the  grant  to  Jos^  de  la  Maza 
Ajredondo  may  be  adjudged  to  your  petitioner  according  p#/»^  ^ 
to  the  terms  and  specifications  of  the  said  grant,  *and  ^ 
the  survey  of  the  said  Joshua  A.  Coffee,  a  copy  whereof  is 
hereunto  filed ;  or  according  to  a  survey  to  be  made  under  the 
order  of  this  court,  by  the  surveyor-general  of  the  territory  of 
Florida,  in  conformity  to  the  description  of  the  said  land  in 
the  said  grant  specified  and  set  forth,  to  be  returned  into  the 
registry  of  this  honorable  court;  and  that  he  may  have  such 
other  and  further  relief,  as  in  the  wisdom  of  this  honorable 
court  shall  seem  meet  and  right  in  the  premises ;  and  your 
petitioner,  &c.,  &o^  &c." 
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In  June,  1844,  the  oourt^  after  hearing  an  argument,  decided 
that  the  petition  for  rehearing  could  not  be  entertained^  and 
ordered  it  to  be  dismissed. 

From  this  decree  the  petitioners  appealed  to  this  court. 

Berrien^  for  the  appellants* 

NeUon^  (attorney-general,)  for  the  United  States* 

Berrien^  after  stating  the  caee,  said  c  This  petition  was  di»- 
missed  by  the  District  Court,  on  the  ground  that  it  had  not 
been  filed  in  time. 

The  relief  sought  by  the  petitioner  is  therefore  resisted 
solely  on  the  ground  that  too  mueh  time  has  eli^^sed  since  the 
decree  was  rendered,  to  entitle  them  to  it. 

They  have  the  decree  of  this  court  affirming  their  title  to 
twenty  thousand  acres  of  land,  specified  in  their  grant,  and  at 
the  place  therein  specified. 

The  ministerial  officer  of  the  goTernmeiit  refuses  to  admea- 
sure the  land  so  awarded  to  them,  according  to  the  terms  Of 
the  grimt,  because  the  decree  also  refers  to  an  inconsistent 
description  contained  in  the  survey  of  Burgevin. 

And  an  application  to  have  the  decree  refoimed,  according 
to  the  clear  and  manifest  intent  of  the  courts  is  resisted  on  the 
ground  of  time. 

This  objection  is  sustained  by  a  reference  to  the  rules  estab- 
lished in  the  English  courts  of  chancery,  and  recc^nised  here 
in  cases  to  which  they  apply,  in  relation  to  applications  for  a 
rehearing,  and  bills  of  revivor. 

And  to  the  argument  from  analogy,  drawn  &om  the  limita- 
tion of  time  in  our  statute,  within  which  appeals  may  be  en- 
tered, and  writs  of  error  sued  out. 

As  to  the  first  objection:  it  is  submitted  that  the  rules 
which  regulate  the  proceedings  of  courts  of  chancery,  in  the 
exercise  of  their  general  jurisdiction  over  cases,  between  indi- 
vidual parties,  are  not  applicable  to  this  proceeding. 

This  case  was  brought  before  the  court  below,  and  subse- 
quently transferred  to  this  court,  not  by  an  appeal  to  the  gen- 
eral chancery  jurisdiction  of  either,  but  under  the  special 
authority  given  to  these  courts  by  the  act  of  1828v  providing 
for  the  settlement  and  oonfirmation  of  private  land  cleuims  in 
Florida,  and  those  other  acts  to  which  it  refers. 
*61^1  "^^^  proceeding  was  by  petition  i  which  was  required 
-'  to  be  conducted  *acconiing  to  the  rules  of  a  eoui't  of 
equity ;  and  certain  limitations  of  time  Were  ^isecribed,  witkin 
which  petitions  were  to  be  filed,  and  appeals  to  be  enterewl. 

But  the  court  was  required  to  scttie  and  determine  the 
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ViHditj  of  the  title,  by  a  fiqal  decree,  and  the  suoceasful 
claimant  was  entitled  to  a  eopj  of  the  decree,  and  the  admeae* 
urement  by  the  Burveyoi^eneral  of  the  land  awarded,  with  a 
certifleate  of  such  admeasurement,  for  the  purpose  of  obtaining 
a  patent  from  the  commissioner  of  the  General  Land-office. 

No  time  ia  specified  iritbin  which  the  duties  of  these  officers 
ne  to  be  respectively  performed. 

But  in  the  case  of  a  successful  claimant,  their  acts  constitute 
part  of  the  res  gesta.  They  are  part  of  the  proceeding ;  and 
the  District  Court  must,  in  such  case,  retain  possession  of  the 
cause>  until  the  mandate  of  this  court  is  carried  into  execution. 

Its  intervention  may,  in  yarious  ways,  be  necessary  to 
direct,  or  speed  the  action  of  the  ministerial  officers  of  the 
United  States. 

Neither  the  enrolment  of  the  decree  in  this  court,  nor  of  the 
mandate  in  the  court  below,  can  conclude  the  cause,  and  fix  a 
pmod  from  which  the  time  for  filing  a  petition  for  a  rehearing, 
or  bill  of  revivor,  is  to  run. 

The  ease  remains  open,  always  liable  to  be  acted  on  by  the 
court  below,  until  the  mandate  is  executed. 

No  time  is  prescribed  by  the  act,  within  which  the  duties  of 
the  surveyoivgeneral  are  to  be  performed.  The  nature  of 
these  duties  forbade  it.  It  was  to  survey  wild  lands  in  track- 
less forests* 

In  point  of  fact,  the  decision  of  the  surveyor^eneral,  and  of 
the  commissioner  of  the  General  Land-office,  that  this  decree, 
in  its  present  form,  OQuld  not  be  executed,  was  only  obtained 
immediately  before  the  application  to  the  court  below. 

If  tiiey  erred  in  that  decision,  had  not  the  District  Court 
power,  in  the  exercise  of  its  authority,  to  carry  the  mandate  of 
this  court  into  execution  to  correct  that  error,  and  to  require 
the  survey  to  be  made  according  to  its  interpretation  of  the 
deeree  ?    That  was  one  of  the  prayers  of  the  petitioners. 

No  application  could  be  made  here.  The  case  had  passed 
froqi  this  court  with  its*  mandate. 

It  remained  with  the  court  below  to  superintend  the  execu- 
tion of  th^  mandates  and  must  therefore  have  remained  open 
in  that  court. 

That  which  is  here  contended  is,  that  neither  the  time  at 
which  the  decree  is  pronounced,  in  this  court,  nor  that  when 
the  mandate  is  filed  in  the  court  below,  can  be  considered  as 
the  starting  point,  from  which  the  limitation  applicable  to 
petitions  for  rehearing,  and  bills  of  revivor,  is  to  be  computed. 

This  seems  to  result  inevitably  from  the  mode  of  pro- 
ceeding. 
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The  decree  of  this  court  is  spoken  of.  But  the  proceeding 
here  is  but  an  affirmance  of  the  decree  of  the  court  below. 
*6161  *'^^^  mandate  is  the  certificate  of  that  affirmance, 
-I  and  the  case  is  remanded  to  the  District  Court  for 
^^  such  further  proceedings,"  as  according  to  right  and  justice, 
and  the  laws  of  the  United  States,  ought  to  be  had.  It  is 
then  necessarily  open  in  that  court. 

It  may  do  whatever  "right  and  justice,"  and  "the  laws  of 
the  United  States,"  require  to  be  done. 

Here  it  is  obvious  that  this  application  is  founded  on  such 
matter. 

The  impossibility  of  reconciling  the  different  parts  of  this 
decree,  so  as  to  ^ve  it  effect,  could  only  be  ascertained  (from 
the  vagueness  of  this,  as  of  all  other  Spanish  grants,)  by  the 
experimental  surveys  of  the  United  States  officer. 

This  suggestion  withdraws  the  case  at  bar  from  the  author- 
ity of  that  of  Thomas  and  Brockenborough,  and  of  the  rules 
of  the  English  chancery. 

Repeated  experimental  surveys  were  necessary,  for  the  pur- 
pose of  ascertaining  whether  the  lines  of  surveys  lying  in  the 
supposed  vicinity  of  those  specified  in  this  grant  would  corres- 
pond with  those  of  the  survey  referred  to  in  the  decree.  It 
was  only  when  this  had  been  done,  that  the  impossibility  of 
carrying  this  decree  into  effect,  without  abandoning  the  lines 
of  the  survey  of  Bureevin,  and  resorting  to  those  in  the 
grant,  and  the  survey  oi  Coffee,  could  be  ascertained. 

No    laches    can    be    imputed  to   the.  petitioners,   because 
the  time  which  has  since   elapsed  is  not  within  any  legal  or . 
equitable  limitation. 

The  ground  upon  which,  however,  it  is  apprehended  that 
this  case  ought  to  be  put  is,  that  this  case  was  still  open  in 
the  court  below  for  the  purpose  of  this  petition. 

The  petitioners  had  a  final  decree  in  their  favor,  as  ascer- 
taining their  title  to  twenty  thousand  acres. 

As  they  were  required  to  do,  they  applied  to  the  surveyor 
to  admeasure  their  land  to  them. 

This,  after  repeated  efforts,  in  a  wild  country,  he  Eailed  to 
do,  alleging  certain  errors  in  the  decree. 

When  this  was  ascertained,  application  was  made  to  the 
court  below,  so  to  reform  the  decree  as  to  give  the  petitioners 
the  benefit  of  it  in  some  form. 

This  was  refused,  solely  on  the  ground  that  such  petition 
could  not  now  be  received. 

If,  therefore,  this  cause  is  open  for  any  purpose,  in  the  Dis- 
trict Court,  as  we  apprehend  all  such  cases  must  be,  while  the 
surveyor  is  engaged  in  making  the  survey,  in  obedience  to  the 
702 


JANUARY  TERM,    1845.  616 


Chaiies  et  •!.  v.  The  United  States. 


mandate ;  if  that  court  could  have  granted  relief  in  any  form, 
upon  petition,  to  the  appellants,  then  we  suppose  that  its 
judgment  must  be  reyersed,  as  the  petition  contains  a  prayer 
for  general  relief* 

Nkhan^s  argument  was  this : 

This  is  an  appeal  from  the  decision  of  the  Superior  rmg^^ir 
Court  of  the  *aistrict  of  East  Florida,  rendered  on  a  I- 
petition  exhibited  in  said  court  by  the  appellants,  praying  for 
certain  relief^  and  which  was  dismissed  by  said  court.  The 
error  alleged  is,  that  the  decree  of  dismissal  was  improvidently 
passed. 

The  petition  is  spread  upon  the  record,  and  need  not  be 
repeated  here. 

It  is  sufficient  to  state,  that  it  seeks  to  reform  a  decree  of 
the  court  to  which  it  was  presented,  passed  on  the  24th  day  of 
November,  1884,  and  which  was,  at  the  January  term,  1886,  of 
this  court,  upon  an  appeal  prosecuted  by  the  United  States, 
affirmed.    10  Pet.,  808. 

The  object  sought  to  be  effectuated  is  to  make  the  decree 
available  for  other  lands  than  those  covered  by  it,  under  an 
allegation  that  the  recitals  in  said  decree  are  erroneous,  and 
this  it  is  proposed  to  do  by  the  instrumentality  of  the  petition 
set  out  in  the  record. 

The  appellee  maintains  that  the  court  below,  in  dismissing 
the  petition,  committed  no  error,  and  that  the  same  ought  not 
to  hjBkve  been  entertained  by  it,  because  of  the  lapse  of  time 
from  the  rendition  of  the  decree  proposed  to  be  reformed,  to 
the  exhibition  of  the  petition  in  this  case. 

The  proceedings  in  the  court  of  Florida  were  had  in  pur- 
suance of  the  provisions  of  the  act  of  Congress  of  the  28d  of 
May,  1828,  entitled  ^^An  act  supplementary  to  the  several 
acts  providing  for  the  settlement  and  confirmation  of  private 
land-claims  in  Florida,"  the  6th  section  of  which  provides  that 
*^all  claims,  &c.,  shall  be  received  and  adjudicated  by  the 
judge  of  the  Superior  Court  in  which  the  land  lies,  upon  the 
petition  of  the  claimant,  according  to  the  forms,  rules,  regula- 
tions, conditions,  restrictions,  and  limitations,  prescribed  to 
the  district  judge,  and  claimants  in  the  state  oi  Missouri,  by 
act  of  Congress,  approved  May  26th,  1824,  entitled  ^  An  act 
enabling  the  claimants  to  lands,  within  the  limits  of  the  state 
of  Missouri  and  territory  of  Arkansas,  to  institute  proceedings 
to  try  the  validity  of  their  claims.' " 

The  2d  section  of  the  act  last  referred  to  ledares,  ^^that 
every  petition,  which  shall  be  presented,  under  the  provisions 
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of  thia  act»  shall  be  eondueted  according  to  the  rules  of  a 
court  of  equity." 

The  question  then  to  be  decided  is,  in  the  view  entertained 
by  the  appellees,  whether,  according  to  those  rules,  the  peti- 
tion for  a  rehearing,  filed  in  this  case,  was  in  time  to  justify 
the  court  below  in  opening  the  original  decree  ? 

This  WAS  passed  on  the  24th  day  of  November,  1884,  and 
was  affiimed  ia  this  court  in  January,  1886,  and  the  present 
petition  was  filed  oa  the  2l8t  day  of  May,  1844. 

A  rehearinff  will  not  be  granted,  if  once  the  decree  haa 
been  enrolled,  even  if  only  one  of  several  defendants  haa 
caused  the  enrolment.  1  Sch.  &  L.,  284. 
*6181  Whatever  may  be  the  capacity  of  a  bill  of  revivor  or 
^  review,  to  *open  a  decree  tnus  enrolled,  a  petition  for  a 
rehearing  is  incompetent  to  such  an  end.  Bennett  v.  Werier^ 
2  Johns.  (N.  TO  Ch.,  805,  8  Ch.  Rep.,  94. 

But  in  this  case,  the  lapse  of  time,  in  analogy  to  the  prioci* 
pies  of  law  applicable  to  limitations,  is  a  bar  to  any  relief 
under  this  petition,  if  not,  indeed,  under  any  form  of  proceed- 
ing.   10  Wheat,  146 ;  8  Pet.,  128. 

The  22d  section  of  the  Judiciary  Act  of  September  24, 
1789,  limits  writs  of  error  and  appeal  to  five  years.  1  Story 
Laws,  60 ;  2  Id.,  905,  906,  §  5 ;  MeCflitng  v,  SiUiman,  Wheat, 
598. 

Appeals  in  oases  arising  under  the  act  of  1828,  are  governed 
by  the  7tb  and  9th  sections  thereof. 

And  the  12th  section  provides,  that  claims  not  brought  or 
proeeouted  to  final  decision  within  two  years  shall  be  barred. 

Besides,  in  this  case,  9k  mandate  had  been  sent  down  from 
tlie  Supreme  Court  to  the  Superior  Court  of  Florida;  and 
after  a  mandate,  no  rehearing  will  be  granted.  Sibbald  v.  The 
United  Smee,  12  Pet,  492. 

It  is  a  mistake  to  suppose,  that  the  object  of  this  petition 
was  to  operate  upon  a  ministerial  officer,  the  surveyor-general, 
in  the  execution  of  the  decree  of  the  court ;  its  purpose  was 
to  reform  the  decree  itself,  and  to  assert,  substantially,  a  new 
claim.  This,  it  is  respectfully  insisted,  it  is  not  competent  for 
the  appaUaato  to  do  in  tiie  form  they  have  adopted. 

Mr  Justice  CATROK  delivered  the  opinion  of  the  court. 

On  the  facts  presented,  ope  consideration  is  whether  the 
petition  waa  dismissed  for  a  proper  reason.  The  petition  was 
moved  on  by  the  claimant's  counsel — and  resisted  on  the 

Stkund  that  it  had  not  been  filed  within  the  time  allowed  by 
w,  and  the  rules  of  the  court :  and  it  is  insisted  it  was  djik- 
missed  for  this  reason,  which  is  insufficient ;  as  the  bar  of  five 
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rears  cannot  be  interposed  under  the  circumstances.  If  this 
had  been  the  reason  given,  it  would  be  immaterial,  if  the  order 
was  proper  for  other  reasons.  The  32d  section  of  the  Judi-* 
ciary  Act  prescribes  the  duty  of  this  court  in  such  cases,  and 
directs  it  to  proceed  and  give  judgment  according  to  the  right 
of  the  cause,  and  matter  m  law,  without  regard  to  any  imper- 
fections in  the  judgment. 

But  we  do  not  apprehend  any  imperfection  to  exist ;  the 
court  says — "  It  is  considered  that  a  petition  for  a  rehearing 
cannot  now  be  entertained  by  this  court,  in  this  cause."  And 
why  not?  In  1829,  a  proceeding  was  instituted  in  the  Superior 
Court  of  East  Florida  by  the  claimants  for  the  confirmation 
of  a  claim  for  twenty  thousand  acres  of  land  granted  to  Arre- 
dondo :  In  1830  that  court  declared  the  title  valid,  on  the  face 
of  the  title-papers ;  this  fact  existing,  the  next  presented  for 
ascertainment  was  the  sufficiency  of  the  description  as  to  the 
general  locality  of  the  land  granted.  But  the  duties  r«^tQ 
of  the  *court  did  not  end  here ;  by  the  2d  section  of  ^ 
the  act  of  1824  it  was  not  only  given  full  power  and  authority 
to  hear  and  determine  all  questions  arising  in  the  cause  rela- 
tive to  the  validity  of  the  title,  and  the  descriptive  identity  of 
location  on  the  face  of  the  title ;  but  thirdly  to  settle  the  pre- 
cise boundaries  of  the  land  on  the  ground;  founding  its 
decree  on  an  existing  survey,  if  a  proper  one  was  produced, 
and  if  not,  to  let  the  party  proceed  according  to  the  6th  sec- 
tion of  the  act.  On  the  face  of  the  title  no  material  difficulty 
seems  to  have  arisen ;  but  to  identify  the  land  called  for  was 
most  difficult,  and  probably  impossible :  If  the  grant  had  been 
unaided  by  a  survey,  it  cannot  well  be  perceived  how  it  could 
have  escaped  from  the  principles  on  which  were  rejected  the 
claims  of  Forbes,  Buyck,  and  flo^eph  Delespine,  (found  in  15 
Pet.,)  and  of  Miranda,  (in  16  Pet.)  To  avoid  doing  so,  the 
land  was  decreed  by  metes  and  bne-marks,  founded  on  a  sur- 
vey (purporting  to  have  been  made  for  the  land  granted)  by 
Don  Andres  Burgevin  on  the  14th  of  September,  1819. 

This  survey,  it  is  contended,  is  for  land  lying  in  a  different 
locality  from  that  referred  to  in  the  grant,  and  being  so,  it  is 
urged,  that  according  to  the  rulings  of  this  court,  no  survey 
could  be  made  for  any  other  land  than  that  granted  after  the 
24th  of  January,  1818 ;  as  this  would  in  effect  be  a  new  granty 
which  the  treaty  prohibited  after  that  date,  according  to  the 
cases  of  Clarke  and  JSuertas^  in  8  and  9  Pet.,  and  that  of 
Forbes^  16  Id.,  182;  and  there  being  no  equivalent  provided 
in  the  grant  to  except  the  case  from  these  principles,  the  sur- 
vey could  not  legally  t  ^  the  basis  of  a  decree. 

This  may  have  been  true,  and  the  deoree  for  the  land  oon- 
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tained  in  BurgeviD's  survey  erroneous ;  but  the  question  is, 
whether  the  court  below  had  any  power  to  correct  it  ?  If  it 
had  not,  then  no  petition  for  such  purpose  could  be  heard, 
either  on  the  part  of  the  United  States,  or  the  claimants  in 
that  court. 

From  the  decree  made  in  1880,  an  appeal  was  prosecuted  by 
the  United  States  to  this  court ;  the  claimants  rested  content, 
and  prosecuted  no  cross  appeal.  10  Pet.,  308.  On  a  hearing, 
the  decree  below  was  affirmed  for  the  specific  land,  and  the 
cause  remanded  for  further  proceedings,  to  the  end  that  a 

?atent  might  issue,  pursuant  to  the  6th  section  of  the  act  of 
824,  which  declares  it  shall  be  for  tlie  land  ^^  specified  in  the 
decree ; "  and  prohibits  a  survey  for  any  other  land,  unless 
that  decreed  has  been  disposed  of,  when  a  change  is  authorized 
by  the  11th  section ;  but  as  no  other  appropriation  of  the 
laiid  set  forth  in  the  decree  is  alleged  to  exist,  this  circum- 
stance is  out  of  the  present  case. 

The  claimants  not  being  willing  to  take  the  land  in  Burge- 
vin's  survey,  assumed  the  right  to  have  a  re-survey  made,  or  to 
have  adopted  that  made  by  Joshua  A.  Coffee,  on  their  behalf, 
in  1884,  which  they  allege  is  at  the  place  called  for  in  the 
grant ;  and  this  on  the  ground  that  the  decree  of  1880  is  in- 
consistent, it  being  in  confirmation  of  the  land  granted,  and 
•6201  *^  ^^  Burgevin's  survey — ^*the  places  not  bein^  the 
J  same.  This  change  was  refused  at  the  land-office  here, 
for  the  reason  that  the  decree  excluded  such  a  change  until  it 
was  altered  by  the  proper  judicial  authority.  For  this  pur- 
pose the  petition  for  a  re-hearing  was  filed,  seeking  to  have 
the  decree  of  1880  reformed,  and  that  part  of  it  establishing 
locality  and  boundaries  set  aside  or  disregarded,  and  the  land 
located  elsewhere*  This  the  Superior  Court  of  East  Florida 
had  no  power  to  do,  on  the  facts  set  forth  by  the  petition, 
because  the  decree  of  this  court,  made  iu  affirmance  of  that 
made  below,  is  conclusive  on  the  inferior  court ;  and  it  has  no 
authority  to  disturb  it  by  the  mode  proposed,  but  can  only 
execute  our  mandate,  and  settle  so  much  as  remains  to  be 
done.  For  the  principle,  governing  in  like  cases,  we  refer  to 
the  ex  parte  application  of  Sibbald,  and  the  rules  there  laid 
down,  (12  Pet.,  489,  490,)  to  which  nothing  need  be  added ; 
aa  they  are  altogether  adverse  to  the  present  proceeding,  and 
abow  that  the  oetition  was  properly  dismissed. 
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The  Unixed  States,  afpbllakts,  v.  William  Mabyin. 

The  act  of  the  20th  of  May,  1880,  proTidIng  for  the  final  settlement  of  land 
dabns  in  Florida,  mnst  be  construed  to  contahi  the  same  limitation  of  time 
within  which  daims  were  to  be  presented  as  that  provided  by  the  act  of 
23d  of  May,  1828. 

That  limitation  was  one  year.  The  oonrts  of  Florida,  therefore,  had  no  right 
to  receive  a  petition  for  the  oonflrmation  of  an  incomplete  concession  after 
the  26th  of  May,  188L 

The  case  in  15  Peters,  SK^  examined  and  distingoished  from  the  present. 

This  was  an  appeal  from  the  Superior  Court  for  the  district 
of  East  Florida. 

It  was  a  land  daim,  and  as  the  opinion  of  the  court  turned 
entirely  upon  the  question,  whether  or  not  the  claim  was 
filed  in  time  in  the  court  below,  it  is  only  necessary  to  state 
the  circumstances  which  bear  upon  that  point. 

On  the  23d  of  May,  1828,  (1  Land  Laws,  489,)  Congress 
passed  an  act,  the  12th  section  of  which  was  as  follows : 

*^  That  any  claims  to  lands,  tenements,  and  hereditaments, 
within  the  purview  of  this  act,  which  shall  not  be  brought 
by  petition  before  said  court  within  one  year  from  the  passage 
of  this  act,  or  which,  being  brought  before  said  court,  shall, 
on  account  of  the  neglect  or  delay  of  the  claimant,  not  be  pros- 
ecuted to  a  final  decision  within  two  years,  shall  be  forever 
barred,  both  at  law  and  in  equity;  and  no  other  action  at  com- 
mon law,  or  proceeding  in  equity,  shall  ever  therQafter  be  sus- 
tained in  any  court  wnatever." 

On  the  26th  of  May,  1880,  another  act  was  passed,  nn^n^ 
(1  Land  *Laws,  466,)  providing  for  the  final  settle-  ^ 
ment  of  land  claims  in  Florida.  It  confirmed  certain  claims 
under  a  league  square,  which  had  been  recommended  for  con- 
firmation by  the  register  and  receiver  of  the  land-office,  acting 
as  commissioners  in  the  district  of  East  Florida,  and  then 
proceeded  to  enact  by  the  4th  section,  as  follows : 

"  That  all  the  remaining  claims  which  have  been  presented 
according  to  law,  and  not  finally  acted  upon,  shall  be  adjudi- 
cated and  finally  settled  upon  the  same  conditions,  restrict- 
ions, and  limitations,  in  every  respect,  as  are  prescribed  by  the 
act  of  Congress,  approved  28d  May,  1828,  entitled  ^^  An  act 
supplementary  to  tiie  several  acts  providinefor  the  settlement 
and  confirmation  of  private  land  claims  in  Florida." 

On  the  ITtii  of  June,  1848,  Marvin  filed  in  the  clerk's  office 
of  the  Superior  Court  for  the  district  of  East  Florida,  a  peti- 
tion, claiming  title  to  seven  thousand  aores  of  land  whic^  had 
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been  granted  to  Bernardo  Segui,  in  the  year  1816,  by  Estrada, 
then  the  Governor  of  East  Florida.  He  further  stated  that 
the  claim  had  been  presented  to  the  commissioners,  recom- 
mended by  them  to  Congress  for  confirmation,  and  confirmed 
by  Congress  to  ibe  extent  of  one  league  square,  by  the  act  of 
May  28,  1828. 

An  answer  being  filed  on  behalf  of  the  United  States,  and 
sundry  matters  being  given  in  evidence  by  the  petitioner,  the 
cause  came  on  for  tritu,  when  the  court  decided  that  by  the 
act  of  Congress  of  May  26, 1830,  the  claimant  was  not  bound 
to  file  his  petition  within  one  year  from  the  passage  of  said 
act,  and  then  proceeded  to  decree  in  favor  of  the  claim. 

From  this  decree  the  United  States  appealed  to  this  court. 

The  cause  was  argued  by  Mr.  Nelson,  (attorney-general,) 
on  behalf  of  the  United  States,  and  by  Mr.  Marvin,  for  the 
defendant  in  error. 

Mr.  Nelson  referred  to  the  acts  of  Congress  above  cited, 
and  said  that  the  question  under  this  head  was,  whether  the 
limitation  of  time  prescribed  by  the  act  of  1828  was  continued 
by  the  act  of  1880.  The  case  in  15  Pet.,  819,  was  relied  upon 
by  the  othe**  side,  and  was  the  foundation  of  the  opinion  given 
by  the  court  below.  But  the  point  did  not  arise  in  that  case, 
because  there  a  petition  had  been  filed  in  time.  In  all  other 
land  laws  there  was  a  limitation,  because  the  policy  of  the 
government  was  to  have  all  land  claims  settled  within  a  given 
time. 

• 
Marvin  argued  in  the  following  manner. 

The  petition  in  this  case  was  filed  June  17,  1848,  and  the 
only  point  of  any  difficulty  in  the  case,  and  the  only  one 
argued  in  the  court  below,  is,  whether  the  petition  was  filed 
in  proper  time. 

The  correct  decision  of  this  question  depends  upon  the  con- 
struction to  be  jziven  to  the  4th  section  of  the  act  of  Congress 
*6221  ^^  ^^^  ^  *1880,  entitled  ^^  An  act  to  provide  for  the 
-I  final  settlement  of  land  claims  in  Florida,"  and  to  the 
12th  section  of  the  act  of  May  28d,  1828,  entitled  ''An  act 
supplementary  to  the  several  acts  providing  for  the  settlement 
and  confirmation  of  private  land  claims  in  Florida." 

By  the  4th  section  of  the  act  of  May  26, 1880,  it  is  provid- 
ed, that ''  all  the  remaining  claims  which  have  been  presented 
according  to  law,  and  not  finally  acted  upon,  shall  be  adjudi- 
cated and  finally  settled,  upon  the  same  conditions,  restric- 
tions, and  limitations  as  ai-e  prescribed  in  ihe  act  of  1828/* 
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This  claim  had  been  presented^  according  to  law,  to  the  land 
commissioners,  and  by  them  presented  to  Congress,  and 
recommended  for  confirmation.  It  remained  to  be  finally 
settled.  Congress  confinning  only  to  the  extent  of  one  league 
square. 

The  point  of  difficulty,  if  any,  is  in  the  true  meaning  of  the 
words  "conditions,  restrictions,  and  limitations."  These 
words  do  not  necessarily  mean  a  limitation  as  to  time.  By 
the  12th  section  of  the  act  of  May,  1828,  claims  were  to  be 
brought  by  petition  before  the  coui-t,  within  one  year  there- 
after, i.  e.  by  May  28d,  1829,  and  prosecuted  to  final  decision 
in  two  years,  i.  e.  by  May  28d,  18S0.  Yet  the  Congress  says, 
May  26, 1880,  more  than  two  years  afterward,  that  the  remain- 
ing claims  shall  be  adjudicated  upon  the  same  limitations,  &c., 
as  in  the  act  of  1828,  which  would  be  impossible,  if  these 
words  included  the  idea  of  time ;  for  tlie  time  to  file  the  peti- 
tion, and  even  for  final  decision,  had  already  expired,  and  no 
proceedings  could  be  had.  But  the  Congress  intended,  by 
the  4th  section  of  the  act  of  1830,  that  the  proceedings  should 
be  had  for  a  final  settlement.  The  title  of  the  act  is,  "  to  pro- 
vide for  a  final  settlement,"  &c.  These  words  then  cannot 
intend  a  limitation  as  to  the  time  of  commencing  proceedings, 
but  mean  those  various  conditions,  restrictions,  and  limita- 
tions, in  regai-d  to  the  practice,  course  of  proceedings,  &c., 
&c.,  required  by  the  act  of  1828,  and  the  Missouri  act  upon 
the  same  subject. 

This  point  was  ai^ued  in  the  case  of  the  United  States  v. 
Delefpine^  16  Pet.,  819,  and  the  court  says,  there  "  is  no  direct 
limitation  in  the  act  of  1880."  Will  the  court  imply  a  limita- 
tion as  to  time  in  this  highly  remedial  statute,  and  by  such 
implication  defeat  a  final  settlement  of  these  land  claims,  to 
effect  which  was  the  object  of  passing  the  act,  and  in  which 
both  parties  are  interested ;  and  that,  too,  in  a  case  where  the 
minority  of  heirs  repels  any  imputation  of  laches  on  the  part 
of  the  claimants  ?  Justice  and  public  policy  are  both  against 
any  such  implication. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  rendered  by  the  Superior 
Court  of  the  district  of  East  Florida,  by  which  it  was 
adjudged  that  no  limitation  existed  to  the  filing  for  adjudica- 
tion a  claim  for  land  under  the  acts  of  23d  May,  1828,  and  of 
2eth  May,  1880. 

*The  petition  to  the  Superior  Court  of  Florida  was  rmaoo 
filed  in  1848  by  Marvin,  to  have  confirmed  to  him  ^^ 
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seven  thousand  acres  of  land  on  the  river  St.  Johns,  by  a 
concession  in  the  first  form  made  in  favor  of  Don  Bernardo 
Segui,  on  the  20th  December,  1816,  by  Governor  Estrado : 
and  the  first  question  presented  below  was,  and  is  here,  had 
the  Superior  Court  jurisdiction  to  entertain  the  cause  ?  That 
court  having  adjudged  that  the  act  of  1830  had  no  limitation 
in  it,  and  our  conclusion  being  to  the  contri^ry^  we  will  briefly 
state  our  reasons  for  reversing  the  decree  and  for  ordering  the 
petition  to  be  dismissed. 

The  first  act  conferring  jurisdiction  on  certain  courts  of  the 
United  States,  to  adjure  titles  to  land  of  the  foregoing 
description,  was  that  of  May  26, 1824,  and  applicable  to  lands 
lying  within  the  state  of  Missouri  and  territory  of  Arkansas. 
By  the  5th  section  of  that  act  it  was  declared,  that  all  claims 
within  its  purview  should  be  brought  by  petition  before  the 
District  Court  within  two  years  from  the  passing  of  the  act ; 
and  when  so  brought  before  the  court,  if  the  claimant,  by  his 
own  neglect  or  delay,  failed  to  prosecute  the  cause  to  final 
decision  within  three  years,  he  should  be  forever  barred,  both 
at  law  and  in  equity ;  and  that  no  other  action  at  common 
law,  or  proceeding  in  equity  should  ever  thereafter  be  sus- 
tained, in  any  court  whatever  in  relation  to  said  claims. 

By  the  act  of  1828,  sect.  6,  the  provisions  of  the  act  of 
1824  were  extended  to  the  Superior  Court  of  Florida,  with 
some  modifications ;  and  among  others  by  sect.  12,  that  any 
claims  to  lands  within  the  purview  of  that  act  which  should 
not  be  brought  by  petition  before  the  proper  court  within  one 
year  from  the  passing  of  the  act ;  or  which,  being  brought  be- 
fore the  court,  should  not  on  account  of  the  ne^ect  or  delay 
of  the  claimant,  be  prosecuted  to  a  final  decision  within  two 
years,  should  be  forever  barred ;  and  that  no  action  at  com- 
mon law  or  in  equity  should  ever  thereafter  be  sustained  in 
any  court  whatever.  And  by  sect.  18,  the  decree  was  to  be 
conclusive  between  the  United  States  and  the  claimant. 

The  act  of  1880,  in  its  1st,  2d,  and  8d  sections,  confirms 
various  claims ;  and  in  the  4th  section  declares,  that  all  the 
remaining  claims  which  had  been  presented  according  to  law 
to  certain  boards  of  commissioners  referred  to  in  the  previous 
sections,  and  not  finally  acted  on  by  Congress,  should  be  adju- 
dicated and  finally  settled  upon  the  same  conditions,  restric- 
tions and  limitations,  in  every  respect,  '*  as  are  prescribed  by 
the  act  of  Congress  approved  May  23, 1828,  entitled  an  act 
supplementary  to  the  several  acts  providing  for  the  settlement 
and  confirmation  of  private  land  claims  in  Florida."  The 
last  law  of  1880  is  also  entitled  an  act  to  provide  for  the  sam^ 
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{>iirpo8e :  It  is  supplementary  to,  and  in  efiPect  re-enacts  the 
aw  of  1828 ;  carrying  with  it  the  entire  provisions  of  the  pre- 
vious statutes,  save  m  so  far  as  previous  parts  of  them  were 
modified  by  subsequent  conflicting  provisions.  The  policy  of 
Congress  *was  to  settle  the  claims  in  as  short  a  time  as  rm^oA 
practicable,  so  as  to  enable  the  government  to  sell  the  ^ 
public  lands ;  which  could  not  be  done  with  propriety  until  the 
private  claims  were  ascertained.  As  these  were  many  in  num- 
ber, and  for  large  quantities,  no  choice  was  left  to  the  govern- 
ment but  their  speedy  settlement,  and  severance  from  the 
public  domain ;  such  has  been  its  anxious  policy  throughout, 
as  appears  from  almost  every  law  passed  on  the  subject.  In 
1828  the  time  for  filing  petitions  before  the  courts  was  even 
reduced  from  two  years  to  one,  and  a  positive  bar  interposed 
in  case  of  failure.  This  policy  we  think  Congress  intended 
to  maintain,  and  that  the  courts  of  Florida  had  no  jurisdiction 
to  receive  a  petition  for  the  confirmation  of  an  incomplete 
concession  like  the  one  before  us,  after  the  26th  of  May,  1831. 
Some  stress  has  been  placed  on  the  language  employed  by 
this  court  in  Dele^pine's  case^  15  Pet.,  829 ;  and  on  which  it  is 
supposed  the  court  below  founded  its  decree  on  the  head  of 
jurisdiction.  There  an  amended  petition  had  been  filed  after 
the  expiration  of  a  year  from  the  26th  of  May,  1881,  and  the 
question  was  whether  the  defective  petition,  filed  in  time,  had 
saved  the  bar,  and  it  was  held  that  it  had.  But  so  far  from 
holding  that  no  bar  existed,  the  contrary  is  rather  to  be  in- 
ferred ;  the  direct  question  was  neither  decided  or  intended 
to  be. 

For  the  reasons  stated,  we  order  the  decree  of  the  Superior 
Court  of  East  Florida  to  be  reversed,  and  direct  that  the  ap- 
pellees' petition  be  dismissed. 


f  g» 


LliBWBLLYK  PbIOB,  JxTN.,  FOB  THE  USB  OF  DaNIBL  W.  GaUIt 

i<BY,  Plaintiff  ik  ebbob,  v.  Mabtha  A.  Sessions. 

Where  a  testator  devised  certain  property  to  his  infuit  daughter,  to  he  deliv- 
ered over  to  her  when  she  should  anive  at  the  age  of  eighteen  vearsy  and 
the  daughter,  at  the  age  of  sixteen,  married  the  executor  who  had  the  prin- 
cipal management  of  tne  estiufce,  and  possession  of  the  property  devised,  he 
must  be  considered  as  holding  it  as  executor,  and  not  as  husband. 

The  executors  had  no  power  to  deliver  the  property  to  the  daughter,  or  to  her 
guaKlian,  or  to  her  husband,  h^ore  the  happening  of  the  contingency  men- 
tioned in  the  wiU. 

The  law  of  the  state  of  Mississippi,  providing  that  a  wife  should  retain  such 
property  in  her  own  right,  notwithstanding  her  coverture,  having  gone  into 
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operation  before  the  daughter  arrived  at  the  age  of  eighteen  years,  the  dia* 
tnbution  to  her  must  be  considered  to  have  been  made  under  that  faw.^ 
The  property,  therefore,  cannot  be  responsible  for  the  husband's  debts.^ 

This  case  was  brought  up,  by  writ  of  error,  from  the  Cir- 
cuit Court  of  the  United  States  for  the  southern  district  of 
Mississippi. 

The  facts  were  these : 
*R2^1  ^^  June,  1836,  Russell  Smith  died,  leaving  a  will, 
J  the  second  section  *of  which  directed  that  his  just 
debts  and  funeral  expenses  be  paid,  and  that,  for  this  poi^ 
pose,  the  force  be  kept  together  on  his  plantation.  Sylvan  Vale, 
and  prudently  managed  until  that  crop,  or  the  subsequent  one, 
should  yield  a  fund  to  pay  said  debts. 

The  third  section  bequeathed  to  his  step-eon,  William  D. 
Griffin,  four  quarter-sections  of  land,  and  seventeen  slaves; 
and  continued  as  follows:  "which  property  is  to  be  delivered 
to  the  said  William  D.  Griffin,  by  my  executors,  when  he  shall 
arrive  at  the  age  of  twenty-one  years;  and  should  he,  the  said 
William  D.  Griffin,  die  before  he  arrives  at  the  age  of  twenty- 
one  years,  then,  and  in  that  event,  the  aforesaid  property,  real 
and  personal,  is  to  be  equally  divided  between  my  dear  be- 
loved brothers-in-law,  E.  J.  Sessions,  P.  W.  Defrance,  W.  Le 
Defrance,  and  Charles  A.  Defrance,  provided  they  be  living ; 
if  not,  then  it  is  to  revert  to  my  estate  again,  to  be  disposed 
of  as  hereinafter  provided. 

"  4thly .  I  give  and  bequeath  unto  my  dear  beloved  daughter, 
Martha  Ann  Smith,  all  the  remaining  balance  of  my  estate, 
real  and  personal,  not  mentioned  in  my  bequest  to  William  D. 
Griffin,  and  should  he  and  the  others  before-mentioned,  to 
whom  the  said  legacy  was  to  descend,  all  be  dead,  she  is  also 
to  inherit  it,  the  said  legacy  to  W.  D.  Griffin;  but,  at  all 
events,  the  property  is  to  be  kept  together,  and  the  force 
worked  on   the  plantation,  until   my  said  daughter,  Martha 

^The  executor  married  the  heiress  HaleSy    12   Yes.,   492;   KetUeUu  v. 

in  1888,  and  the  act  referred  to  took  Gardner^    1    Paige    (N.    Y.),    488 ; 

effect  in  18S8.    It  was  therefore  by  the  Brick's  Estate,  15  Abb.  (N.  X.)  Pr., 

mere  force  of  the  will  that  he  was  pre-  12 ;  Holmes  v.  Field,  12 121. ,  424;  8huU 

vented  from  taking  the  property  at  the  v.  Carloss,  1  Ired.  (N.  C),  Eq,  .282; 

date  of  his  marriage  with  his  wife.  Burr  v.  Wilson,  18  Tex.,  867;  Posch 

The  executor  was  the  custodian  of  the  y.  Frier,  3  Harr.  (N.  J.),  204.    Before 

property  under  the  will;  and  the  same  taking  possession  of  the  property,  the 

would  be  the  case  if  the  property  was  husband  sbould  make  a  motuMi  iu  the 

to  have  been  held  by  a  person  to  be  court  appointing  tlie  guardian  to  have 

appointed  by  court,  or  a  guardian,  the  property  turned  over  to  him,  whidi 

The  general  rule  is,  however,  (aside  will  be  granted  as  a  mattw  of  oouna 

from  a  statute)  that  the  husband  upon  In  re  IVkiiiaker,  4  Johns.  (N.  Y.)  Ch., 

marrying  an  infant  is  entitled  to  all  878. 

her  personal   property.     Shelley  v.       ^  See  Paige  v.  SsaaUmt^  4  BoWmflSX 
Wesbrook,   Jac.,   4fft;    Whi{/ield   v. 
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Ann,  arrives  at  the  age  of  eighteen  years,  at  which  time  my 
executors  are  to  deliver  over  to  her  all  of  the  property  first 
set  apart  for  her,  and  still  retain  the  possession  of  the  legacy 
to  W.  D.  Griffin,  and  not  deliver  it  to  her,  if  he  lives  until  he 
is  twenty-one  years  of  age ;  and  if  he  dies,  the  mode  is  pointed 
out  for  them  to  pursue.  But  should  my  said  daughter,  Martha 
Ann,  die  before  she  arrives  at  the  age  of  eighteen,  or  has  an 
heir  of  her  own  body,  then  the  legacy  left  her,  as  also  that 
may  descend  to  her  6om  the  first  legacy,  (to  W.  D.  Griffin,) 
is  to  be  disposed  of  as  follows,  to  wit :  *'  &c.,  &c. 

He  further  appointed  E.  J.  Sessions,  P.  W.  Defrance,  John 
Lane,  and  George  Selser,  executors ;  and  John  Lane,  guardian 
to  his  daughter,  Martha,  the  defendant  in  error  in  the  present 
suit,  who  was,  at  that  time,  about  fourteen  years  of  age. 

On  the  25th  of  July,  18S6,  the  will  was  admitted  to  pro- 
bate, and  letters  testamentary  were  granted  to  three  of  the 
executors,  viz.,  Sessions,  Lane,  and  Selser;  and  Lane  was  also 
appointed  guardian  to  the  child. 

On  the  8th  of  May,  1838,  Sessions,  together  with  Samuel 
Fernandis,  and  H.  Femandis,  executed  to  Price,  the  plaintiff 
in  error,  two  promissory  notes ;  one  payable  eight  months  after 
the  1st  of  May,  1888,  for  $2845.11,  and  the  other  payable 
twelve  months  after  the  1st  of  May,  1888,  for  $2401.16 ;  both 
being  negotiable  and  payable  at  the  office  of  the  Planters' 
Bank,  Vicksburg,  Mississippi. 

In  September,  1838,  Sessions,  one  of  the  executors, 
married  Martha,  *the  daughter  -of  the  testator,  she 
being,  at  that  time,  about  sixteen  years  of  age. 

In  August,  1839,  Price,  a  citizen  of  the  republic  of  Texas, 
and  suing  for  the  use  of  GauUey,  a  citizen  of  the  state  of  New 
York,  brought  suit  &?ainst  the  three  makers  of  the  notes  afore- 
said, in  the  Circuit  Court  of  the  United  States. 

At  November  term,  1839,  he  obtained  a  judgment  against 
the  whole  three,  and  in  December  following  issued  a  fieri 
facias  upon  the  judgment. 

The  property  levied  upon  was  suffered  to  remain  in  the 
hands  oi  the  possessors,  upon  their  executing  a  forthcoming 
bond. 

In  1839,  the  legislature  of  Mississippi  passed  an  act,  (Acts, 
72,)  the  22d  and  23d  sections  of  which  were  as  follows : 

^^Sect.  22.  Any  married  woman  may  become  seised  or  pos- 
sessed of  any  property,  real  or  personal,  by  direct  bequest, 
demise,  gift,  purchase,  or  distribution,  in  her  own  name,  and 
as  of  her  own  property;  provided,  the  same  does  not  come 
from  her  husband  after  coverture. 

^^Sect.  23.  Hereafter,  when  any  woman,  possessed  of  a  pfo- 
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pertj  in  slaves,  shall  marry,  her  property  in  such  slaves,  and 
their  natural  increase,  shall  continue  to  her,  notwithstanding 
her  coverture;  and  she  shall  have,  hold,  and  possess,  the  same, 
as  her  separate  property,  exempt  from  any  liability  for  the 
debts  or  contracts  of  the  husband." 

The  24th  section  gave  to  a  woman  who  became  entitled  to 
slaves,  during  coverture,  the  same  right  which  the  preceding 
section  gave  to  those  women  who  possessed  slaves  at  the  time 
of  marriage. 

In  January,  1840,  Sessions  and  wife  executed  two  mort- 
gages ;  one  to  the  Commercial  and  Railroad  Bank  of  Vicks- 
burg,  of  land  and  negroes,  to  secure  $21,661.19,  and  the  other 
to  the  Planters'  Bank,  of  other  land  and  negroes,  to  secure 
$7121.20. 

In  May,  1840,  the  forthcoming  bond,  already  spoken  of,  was 
forfeited,  the  effect  of  which  was  equivalent  to  a  judgment 
against  principal  and  sureties,  for  debt,  interest,  and  coste. 

On  the  23d  of  November,  1840,  the  executors  of  Russell 
Smith  presented  their  account  to  the  Probate  Court,  by  which 
it  was  received,  examined,  allowed,  and  ordered  to  be  recorded; 
and  the  executors  were  discharged  from  further  accounting 
with  the  court,  unless  thereafter  cited  by  parties  interested. 

The  estate  was  made  Dr.,  $39,846  70 

And  allowed  a  credit  of  13,686  12 


By  which  it  appeared  the  executors  had  overpaid  $25,709  48 

In  January,  1842,  an  alias  fieri  facia%  was  issued  afindnst 
Sessions,  together  with  the  securities  on  the  forthcoming  bond, 
and  levied  upon  the  land  and  negroes  which  were  devised  to 
Martha  by  her  father. 

*6271       ^"^^  February,  1842,  Martha  claimed  the  property  as 
-I  her  own,  and  *the  question  was  brought  before  the 
court  below  on  the  validity  of  said  claim. 

Upon  the  trial,  the  claimant  then  introduced  John  Lane, 
one  of  the  executors,  whose  competency  was  objected  to  by 
the  plaintiff,  but  was  permitted  to  testify-  by  the  court.  Said 
witness  testified  that  Egbert  J.  Sessions,  one  of  the  defendants 
in  the  above-named  fi^eri  facias^  had  acted  as  executor  from 
the  time  he  qualified  as  such,  in  conjunction  with  the  two 
other  executors;  that  Egbert  J.  Sessions  had  taken  charge 
of  the  plantation  and  slaves,  as  executor,  and  had  since  had 
the  actual  control  and  management  thereof;  that  the  posses- 
sion of  Sessions  was  joint  with  the  other  executors,  and  the 
control  of  the  slaves  was  given  to  him  by  the  other  executors 
as  a  matter  of  convenience,  as  he.  Sessions,  lived  on  the  adjoin- 
ing plantation.  The  witness  further  testified,  that  the  estate 
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of  Russell  Smith  was  unsettled,  and  that  there  are  now  out- 
standing debts  against  the  estate  of  Russell  Smith,  unpaid, 
amounting  to  upwards  of  twenty  thousand  dollars.  Witness 
further  testified,  that  the  accounts  of  the  affairs  of  the  estate 
had  bepn  kept  and  rendered  mostly  by  Egbert  J.  Sessions,  the 
witness,  Lane,  having  made  but  two  annual  settlements. 
Witness  stated  that  he  had  rendered  accounts,  as  guardian  of 
claimant,  Martha  A.  Sessions.  Witness  further  stated,  that  he 
considered  Egbert  J.  Sessions  in  possession  of  the  property,  in 
the  capacity  of  executor  of  Russell  Smith ;  that  the  claimant 
and  Egbert  J.  Sessions  had  intermarried  in  1888;  that  said 
Sessions  was  now  in  possession  of  the  property  since  the  mar- 
riage ;  that  no  formal  act  of  delivery  of  the  property  to  E.  J. 
Sessions,  by  the  executors,  had  taken  place  since  the  marriage 
of  the  claimant  with  said  Sessions. 

The  plaintiff  proved  that  claimant  was  now  about  twenty 
years  of  age,  and  was  sixteen  years  of  age  at  the  time  of  her 
marriage  with  said  Egbert  J.  Sessions,  which  was  in  Septem- 
ber, 1838. 

The  plaintiff  proved  by  John  Lane,  that  he  assented  to  the 
execution  of  the  two  mortgages  above  named,  by  Sessions  and 
wife,  the  present  claimant. 

The  claimant  then  proved,  that  the  debts  enumerated  in  said 
mortgage  before  referred  to,  was,  as  she  believed,  in  renewal  of 
debts  contracted  with  the  bank  by  Russell  Smith,  in  his  life- 
time, the  claimant's  father. 

Said  John  Lane  further  proved,  that  he  was  a  director  in 
one  of  the  banks  to  which  said  mortgages  are  made ;  that  he 
had  assisted  Sessions  in  making  the  arrangement  with  the 
bank,  and  also  assented  that  he.  Sessions,  and  claimant  should 
mortgage  the  property  to  the  banks. 

This  was  all  the  proof  in  the  cause;  and,  thereupon,  the 
court  instructed  the  jury,  "that  the'  property  devised  and 
bequeathed  by  the  will  of  Russell  Smith  to  the  claimant, 
Martha  A.,  did  not  vest  in  "her,  nor  Was  she  entitled  to  r^r^oc 
the  possession  of  it  until  she,  the  *claimant,  arrived  at  '■ 
the  age  of  eighteen  ^e^rs;  and  although  she  married  the 
defenaant  in  the  executibh  belo¥e  i^at  time,  the  title  of  the 
property  could  not  be* v^ttdmhith' until' the  claimant  at- 
tained eighteen  yearfe'of  kge,  at  which  time,  under  the  will, 
she  became  entitled  to  the -possession  of  it ;  that  the  property 
in  controversy  is  a  chose  in  action,  and  could  not  vest  in  her 
husband  until  she  or  he  had  reduced  it  to  possession,  which 
could  not  be  done,  by  the  terms  of  the  will,  before  she 
was  eighteen  yiears  of  age<  If,  therefore,  when  the  act  of 
the  Mississippi  legislature,  securing  to  married  women  their 
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property,  free  from  the  debts  of  their  huabaDcLs,  (which  went 
into  effect  in  April,  1889,)  the  claimant  had  not  attained  the 
age  of  eighteen  years,  the  husband  had  no  legal  estate  in  it, 
and  it  could  not  be  subject  to  this  execution ;  and  if  thej 
believe  from  the  evidence,  that  the  possession  held  by  Egbert 
J.  Sessions,  one  of  the  defendants  in  the  execution,  was  held 
as  executor  up  to  that  time  jointly  with  the  other  executors, 
such  possession  vested  in  him  no  legal  interest  by  his  marriage 
with  the  claimant,  either  to  the  land  or  slaves,  or  other  per- 
sonal property. 

^^  To  which  instructions  of  the  court  the  plaintiff  excepted, 
and  rendered  this  his  bill  of  exceptions  at  the  time,  before  the 
jury  retired  from  the  bar,  which  he  prayed  might  be  signed, 
sealed,  enrolled,  and  made  a  part  of  the  record,  which  is  done 
accordingly.  J.  MgKinlcy,  [ssal.]^~ 


I" 


Under  these  instructions  the  jury  found  a  verdict  for  the 
claimant,  and  to  review  their  correctness,  the  writ  of  error 
was  brought. 

ffender9&ny  for  the  plaintiff  in  error. 
Crittenden^  for  the  defendant  in  6rror. 

Henderson^  referred  to  the  following  assignment  of  e?roxs 
which  had  been  filed  in  the  court  below : 

1.  The  court  erred  in  instructing  the  jury— 

^^  That  the  property  devised  and  bequeathed  by  the  will  of 
Russell  Smith  to  tiie  claimant  Martha  Ann,  did  not  vest  in  her 
untU  she  arrived  at  the  age  of  eighteen  years. 

2.  The  court  erred  in  instructing  the  jury — 

^*-  That  the  title  to  the  property  did  not  vest  in  Egbert  J. 
Sessions  until  the  claimant  arrived  at  eighteen  years  of  age." 
8.  The  court  erred  in  instructing  the  Jury— 
^^  That  the  property  in  controversy  is  a  chose  in  action,  and 
could  not  vest  in  the  husband  of  the  claimant,  until  she  or  be 
had  reduced  it  to  possession." 
4.  The  court  erred  in  instructing  the  jury — 
^  If,  when  the  act  of  the  Mississippi  I^^atore,  securing  to 
married  women  their  property,  free  from  the  debts  of  their 
husbands,  (which  went  into  effect  in  April,  1889,)  the  claim- 
ant had  not  attained  the  age  of  eighteen  years,  the  husband 
had  no  legal  estate  in  it,  and  it  could  not  be  subject  to  this 

*6291  ^^^^^^^'^''' 

^      *5.  The  court  erred  in  instructing  the  jury — 

^^  If  they  believed,  from  the  evidence,  that  tiie  poesesaion 

held  by  Egbert  J.  Sessions,  one  of   1^  defendants  in  the 
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«xecntion,  was  beld  m  exeeator  up  to  that  time,  (when  the 
ftct  of  the  legislature  of  Mississippi,  aboye  referred  to,  was 
passed,)  jointlj  with  the  other  executors,  such  possession 
Tested  in  him  no  legal  interest  by  his  marriage  with  the 
claimant,  either  to  uie  land  or  slaves,  or  other  personal 
property.** 

6.  The  court  instructed  the  jury  contrary  to  the  law  of 
the  case. 

His  argument  then  proceeded  as  follows : 

Notwithstanding  that  Russell  Smith  died  in  June,  1836,  and 
his  daughter  Martha  married  the  said  Egbert  in  September, 
1838,  and  the  married  woman's  act  took  effect  on  the  15th 
April,  1839,  yet,  as  from  the  proof  it  is  to  be  inferred  that 
Martha  was  not  eighteen  years  old  till  about  June,  1840,  it  is 
assumed  the  legacy  could  not  vest  till  the  latter  date,  and 
therefore  was  property  acquired  to  her  after  the  said  statute 
took  effect,  and  was  therefore  secured  to  her  by  the  3d  section 
of  that  act,  which  is  as  follows : 

**That  when  any  woman  during  coverture  shall  become 
entitled  to,  or  possessed  of,  slaves  by  conveyance,  gift,  inher- 
itance, distribution;  or  otherwise,  such  slaves,  together  with 
their  natural  increase,  shall  inure  and  belong  to  the  wife,  in 
like  manner  as  is  above  provided  as  to  slaves  which  she  mav 
possess  at  the  time  of  ma  W." 

As  to  all  such  slaves,  she  is  entitled,  as  per  sect.  2,  to  hold 
them  as  her  property ;  the  control  and  usufruct,  however,  to 
belong  to  the  husband,  agreeable  to  laws  heretofore  in  force. 

The  Superior  Court  of  Mississippi  has  decided  that  this 
statutory  estate  of  a  married  woman  is  not  the  sole  and  sepa- 
rate estate  known  to  the  common  and  chancery  law :  that  the 
latter  may  still  be  created,  though  the  statute  has  not  created 
such  estate,  but  has  only  secured  personal  property  to  a  mar- 
ried woman,  in  the  same  way  lands,  in  her  own  right,  were 
secured  to  her  at  common  law.    2  Sm.  &  M.  (Miss.),  165,  570. 

We  maintain — 

1st.  That  by  the  will  of  Russell  Smith  the  legacy  to  his 
daughter  Martha  vested  on   the  instant  of  his  death,  and 

Jossession  only  was  deferred ;  and  her  marriage  with  Egbert 
.  Sessions  invested  him  with  a  right  of  property  in  said 
^.egaey,  subject  only  to  like  postponement  of  possession.  4 
Hen.  &  M.  ( Va.),  411 ;  4  Call  (Va.),  821 ;  1  How.  (Miss-), 
663,  664;  3  Id.,  312,  396,  396 ;  1  Wash,  (Va.),  80. 

That  to  fix  a  husband's  right  of  property  to  a  legacy  accru- 
ing to  his  wife,  either  before  or  during  coverture,  it  is  not 
necessary  he  should  reduce  it  to  possession.  8  How.  (Miss.), 
895,  896 ;  4  Id.,  214. 
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Especially  is  this  true  of  a  legacy,  the  possession  of  which 
is  *postponed  by  the  will,  by  which  the  husband's  right  to 
reduce  to  possession  is  delayed.    4  Hen.  &  M.  (Va.),  411. 

2d.  The  court  below  erred  in  charging  the  jury,  that  "  the 
property  in  controversy  is  a  chose  in  action,  and  could  not 
vest  in  her  husband  until  he  or  she  had  reduced  it  to  posses- 
sion, which  could  not  be  done  by  the  terms  of  the  will  until 
she  was  eighteen  years,"  and  therefore  that  the  title  could  not 
vest  in  husband,  &c.,  till  after  wife  was  eighteen. 

Whatever  question  may  be  made  of  what  constitutes  a  chose 
in  action,  whether  it  may  be  property  out  of  possession,  or 
only  a  right  to  recover  money  due  by  contract,  or  by  tort,  it  is 
manifest,  from  the  state  of  facts  in  this  case,  these  slaves  were 
not,  (in  relation  to  Egbert  J.  Sessions,)  in  auy  sense,  a  chose 
in  action.  He  had  the  actual  and  controlling  possession  of 
the  slaveys  from  the  time  of  marriage.  And  the  right  to  them, 
which  vested  in  him  by  virtue  of  the  marriage,  concurring 
with  his  actual  possession,  precludes  the  possibility  that  these 
slaves  were,  to  him,  choses  in  action.  Himself  was  the  execu- 
tor— whom  could  he  sue  ?  both  title  and  possession  were  his 
own — for  what  could  he  sue  ?  True,  he  had  a  right  to  account 
with  the  probate  court  for  his  administration,  but  he  neither 
could  sue,  nor  be  sued,  for  these  slaves.  See  1  How.  (Miss.), 
563,  564. 

8d.  The  court  erred,  also,  in  instructing  the  jury  that  if 
Egbert  J.  Sessions  had  possession  of  the  slaves  levied,  before 
his  wife  was  eighteen  years  old,  such  possession  could  only  be 
as  executor,  and  could  not  invest  him  with  the  necessary  pos- 
session to  fix  his  marital  right  in  the  property. 

If  possession  of  a  wife's  legacy  be  postponed  by  the  will, 
the  husband,  it  is  true,  cannot  be  entitled  to  recover  its  pos- 
session; but  for  that  same  cause  his  marital  right  to  the  legacy 
shall  not  be  prejudiced.  4  Hen.  &  M.  (Va.),  411 ;  3  How. 
(Miss.),  313 ;  1  Wash.  rVa.),  30. 

Now,  by  the  laws  of  Mississippi,  where  a  will  does  not  other- 
wise appoint,  executors  and  administrators  are  bound  to  pay 
over  legacies,  or  make  distribution,  twelve  months  after  letters 
granted.    Rev.  Co.,  How.  &  Hutch.,  p.  406,  §§  70,  71. 

The  executors  had  this  estate  in  administration  from  testa- 
tor's death,  in  June,  1836,  till  Martha  Ann  married  E.  J.  Ses- 
sions, (one  of  the  executors,)  in  September,  1838^  two  years 
and  three  months  in  all. 

But  for  the  provision  of  the  will,  that  the  slaves  should  be 
kept  together  till  the  legatee,  Martha,  should  arrive  at  eighteen 
years  of  age,  the  law  would  have  terminated  the  executor's 
right  of  possession  more  than  a  year  before  the  marriage.    ' 
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It  was  not,  therefore,  in  right  of  their  legal  office  of  execu- 
tors that  the  possession  was  then  held,  but  by  the  appointment 
of  the  Will  only.  The  husband,  therefore,  had  all  the  r«g3i 
possession  of  this  *vested  legacy  at  the  time  of  his  mar-  '- 
riage  of  which  the  legacy  was  capable ;  and  the  law  required 
nothing  more  of  him  to  perfect  ms  title  jure  mariti.  8  How. 
(Miss.),  813. 

Two  months  after  Egbert  J.  Sessions'  marriage  this  judg- 
ment was  obtained  against  him,  which,  by  the  statute  of  Mis- 
sissippi, binds  property,  personal  as  well  as  real,  from  its  date. 
Rev.  Co.,  How.  &  Hutch.,  p.  621 ;  6  How.  (Miss.),  562,  567. 

But  if  we  are  mistaken  in  all  the  preceding,  still  the  charge 
of  the  court  and  the  verdict  of  the  jury  womd  be  wrong;  be- 
cause, if  the  title  to  the  property  was  in  the  wife,  the  usufruct 
for  life  is,  by  the  statute  of  1889,  reserved  to  the  husband,  and 
that  his  life-estate  would  be  subject  to  execution  for  his  debts. 
6  How.  (Miss.),  562 ;  2  Munf.  (Va.),  601 ;  4  How.  (Miss.), 
280;  2  Id.,  89. 

Crittenden^  for  the  defendant  in  error,  insisted — 

1.  That  the  property  devised  was  not  fully  vested  in  her 
till  she  arrived  at  the  age  of  eighteen  years. 

2.  That  whatever  ri^ht  or  interest  might  have  been  pre- 
viously vested  in  her  by  the  will,  she  h^  not,  nor  was  she 
entitled  to,  seisin  or  possession  of ,  the  land  or  slaves  before 
she  attained  that  age. 

And  therefore,  as  she  did  not  attain  it  until  after  her  mar- 
riage, and  after  the  passage  of  said  act,  the  provisions  of  that 
act  apply  to  and  protect  the  land  and  slaves  devised  to  her 
from  the  debts  of  her  husband  and  from  the  execution  in 
question ;  and,  consequently,  that  said  verdict  and  judgment 
are  correct,  and  ought  to  be  affirmed. 

Mr.  Crittenden  said  that  this  case  strikingly  illustrated  the 
wisdom  of  the  law  of  Mississippi,  which  was  emphatically 
called  "  a  woman's  law."  The  executor  married  the  daughter 
at  the  age  of  sixteen,  and  the  honeymoon  was  scarcely  over 
when  an  execution  came  to  sweep  away  all  that  had  been  pro- 
vided for  her  future  comfort.  The  only  inquiry  is,  whether 
the  legacy  was  vested  or  not.  Suppose  she  had  died,  would 
the  husband  have  had  it?  Not  so,  because  it  was  to  be  applied 
to  charitable  purposes.  If  payment  was  only  postponed,  the 
law  would  consider  it  as  a  vested  legacy,  but  the  consequences 
of  a  vested  legacy  do  not  follow  here ;  therefore  it  cannot  be 
so.  The  devise  over  shows  that  it  was  not  the  intention  of 
the  testator  that  the  legacy  should  vest  immediately,  and  his 
intention  must  be  the  guide  to  the  construction  of  his  will.    It 
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is  true  that  chancery  inclines  to  consider  legacies  as  vested, 
when  it  is  doubtful,  but  all  agree  that  every  thing  must  give 
way  to  the  intention  of  the  testator,  to  ascertain  which  is  the 
object  of  all  rules.  In  this  case,  the  intention  is  clear.  There 
is  a  present  gift,  but  the  legatee  is  not  to  come  into  possession 
till  the  age  of  eighteen,  ana  in  the  mean  time  the  executor  is 
to  have  it,  who  is  directed  how  to  apply  it.  Again,  if  the 
*B^21  ^^^^^7  vested  and  she  had  died  before  reaching  the  age 
J  of  eighteen,  it  would  have  gone  to  her  personal  *repre- 
sentatives,  but  the  will  gives  it  another  direction.  1  Rop. 
Leg.,  378,  et  sea. ;  3  Ves.,  236,  686 ;  1  Meriv.,  422,  428 ;  8  Ves., 
647 ;  2  Meriv.,  863,  884. 

The  rule  is,  that  where  interest  on  a  legacy  is  given  to  a 
legatee,  courts  are  inclined  to  consider  it  as  a  vested  legacy, 
although  the  payment  may  be  postponed  to  a  future  time ;  but 
here  the  profits  were  to  go  to  the  executor,  and,  in  case  of  the 
death  of  the  legatee,  the  property  was  to  go  in  another  direc- 
tion than  to  her  natural  heirs.  Was  it  within  the  protection 
of  the  law  of  Mississippi?  The  law  may  be  inartificially 
drawn,  but  its  object  is  apparent.  When  it  allows  a  woman 
to  acquire  and  hold  separate  property,  it  is  equivalent  to  say- 
ing that  it  shall  not  be  responsible  lor  the  debts  of  the  hus- 
band. But  it  is  said  bv  the  other  side  that  the  husband  had 
at  least  an  estate  for  life  in  the  slaves,  and  that  this  estate  was 
properly  liable  to  execution  for  his  debts.  But  the  act  says 
that  he  is  to  have  the  direction  and  control  of  them  during 
coverture,  and  how  can  this  be  complied  with  if  they  are  re- 
moved out  of  it  by  being  sold?  If  this  were  so,  the  inten- 
tions of  the  legislature  could  always  be  defeated.  There  are 
no  restrictions  as  to  time  or  place,  and  they  might  be  sold  for 
twenty  or  thirty  years  if  the  husband  continued  to  live  so  long 
and  be  removed  to  some  distant  place  from  which  the  woman, 
when  a  widow,  would  find  it  impossible  to  reclaim  them.  Was 
this  what  the  legislature  meant?  All  that  they  intended  to 
provide  for  was  that  the  husband  should  have  a  control  over 
them  for  safe  keeping.  They  intended  to  carry  out  their  idea 
plainly,  without  reference  to  technical  rules  or  contingent  lega- 
cies. It  has  been  said  that  the  husband  became  vested  with 
the  property  before  the  passage  of  the  act ;  but  the  counsel 
confounds  his  possession  as  executor  with  that  as  husband.  A 
case  has  been  cited  from  Virginia,  saying  that  where  a  remain- 
der in  slaves  belongs  to  a  wife,  the  husband  has  a  vested  right. 
But  this  is  peculiar  to  that  state  and  arises  from  her  local  laws. 
In  Kentucky,  slaves  are  real  property  for  some  purposes,  and 
pei*sonal  for  others.  The  common  law  has  not  been  the 
woman^s  friend.  Society  has  placed  her  in  a  higher  position 
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thaa  the  law.  Under  a  flattering  pretence  of  unity  between 
husband  and  wife,  the  woman  has  been  considered  as  annihi- 
lated, stripped  of  her  property,  and  in  widowhood,  allowed 
only  a  scanty  pittance  of  the  very  property  which  she  may 
have  brought.  This  law  of  Mississippi  is  a  wise  and  just  law, 
and  we  hope  it  will  receive  such  a  construction  as  will  carry 
out  the  benign  intentions  of  the  legislature.  Sessions  was  not 
married  when  the  debts  were  contracted,  and  no  injustice  is 
done  to  his  creditors  by  refusing  to  apply  his  wife's  property 
to  the  payment  of  these  debts. 

Hendersonj  in  reply  and  conclusion,  referred  to  Rop.  Leg.,  408, 
to  show  that  a  devise  over  upon  a  contingency  does  not  pre- 
vent a  legacy  from  vesting.  The  husband  here  claims  r«gQQ 
to  *hold  as  executor  after  his  functions  as  executor  have  '- 
ceased.  The  distinction  between  the  choses  in  action  and 
roperty  of  a  wife,  is  clearly  pointed  out  in  8  How.  (Miss.)» 
95.  The  courts  in  Mississippi  say  that  the  right  of  the  hus- 
band is  perfect  without  reducing  them  into  possession.  How 
can  property  in  possession  be  a  chose  in  action  ?  Sessions  had 
these  slaves  in  possession,  and  has  them  now.  He  undoubt- 
edly had  a  life-estate  in  them.  The  case  is  badly  brought  up, 
because  the  verdict  of  the  jury  includes  both  land  and  slaves. 
In  Mississippi  property  taken  in  execution  may  be  replevied, 
but  this  will  not  apply  to  land.  The  statute  only  meant  to 
put  a  wife's  personal  property  in  the  same  condition  where  the 
common  law  places  her  real  estate.  But  the  life-estate  of  a 
husband  in  lands  may  be  sold.  The  statute  gives  to  the  hus- 
band the  use  and  control  of  the  wife's  slaves  as  long  as  he 
lives,  and  consequently  she  can  have  no  benefit  from  them 
under  any  construction  of  it. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court. 

The  question  arising  on  the  charge  of  the  Circuit  Court  is, 
What  interest  had  the  husband,  Sessions,  in  the  propertv  in  con- 
troversy at  the  time  it  was  levied  on  for  his  debts.  If  he  had 
any  subject  to  execution,  it  was  acquired  by  the  marriage  with 
his  wife  as  owner.  Her  right  depended  on  the  will  of  her 
father. 

Russell  Smith  died  in  1886,  in  the  state  of  Mississippi,  leav- 
ing a  last  will  and  testament,  duly  proved  in  Warren  county, 
(27th  July,  1886,)  leaving  E.  J.  Sessions,  P.  W.  Defrance, 
John  Lane,  and  George  Selser  his  executors ;  and  also  leaving 
John  Lane  testamentary  guardian  to  the  testator's  only  chilc^ 
Martha  Ann  Smith.  Sessions,  Lane,  and  Selser  qualified,  a9 
executors. 
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The  testator  first  provided,  that  his  debts  should  be  paid  by 
the  proceeds  of  crops  from  his  plantation,  and  that  the  foroe 
should  be  kept  together,  until  the  crops  paid  the  same,  not 
exceeding  two,  however. 

He  next  eave  to  his  step-son,  William  D.  Griffin,  a  section 
of  land  and  various  slaves,  to  be  delivered  to  this  devisee, 
when  he  arrived  at  the  age  of  twenty-one  years :  But  should 
he  die  before,  then,  and  in  that  event,  the  properly  real  and 

fersonal  was  to  be  divided  between  E.  J.  Sessions,  P.  W. 
^efrance,  W.  Le  Defrance  and  Charles  A.  Defrance,  provided 
they  should  be  living — ^if  not,  the  property  to  revert  to  the 
estate  to  be  disposed  of  as  thereinatter  provided. 

2.  All  the  remaining  balance  of  the  estate  real  and  personal 
is  devised  to  the  daughter,  Martha  Ann  Smith — and  should  all 
of  the  devisees  mentioned  in  the  first  clause  be  dead  before 
William  D.  Griffin  attained  twenty-one  years  of  age,  then  the 
whole  estate  was  to  be  inherited  by  said  Martha  Ann.  ^^  But 
at  all  events  (says  the  will)  the  property  is  to  be  kept  to- 

*6341  ?®^^®^  ^^^  ^^®  force  worked  on  *the  plantation  until 
•'  my  said  daughter  Martha  Ann  arrives  at  the  age  of 
eighteen  years ;  at  which  time  my  executors  are  to  deliver 
over  to  her  all  of  the  property  first  set  apart  for  her,  and  still 
retain  the  possession  of  the  legacy  to  W.  D.  Griffin,  and  not 
deliver  it  to  her  if  he  lives  until  he  is  twenty-one  years  of 
age."  The  proceeds  of  the  crops  to  be  vested  in  young 
slaves,  in  the  mean  time. 

If  the  daughter  should  die  before  she  arrive  at  the  age  of 
eighteen,  or  had  an  heir  of  her  body,  then  the  legacy  left  her, 
(and  that  left  to  Griffin  also,  if  vested  in  her,)  are  (Urected  to 
be  disposed  of  otherwise — ^in  charities,  &c. 

At  about  sixteen  years  of  age  Martha  Ann  married  Egbeil; 
J.  Sessions,  one  of  the  executors,  who  had  the  principal  man- 
agement of  the  estate,  and  possession  of  the  property.  For 
the  additional  facts  we  refer  to  the  statement  of  the  reporter. 
On  this  proof  the  court  instructed  the  jurv,  ^^  that  the  prop- 
erty devised  and  bequeathed  by  the  will  of  Russell  Smith  to 
the  claimant,  Martha  A.,  did  not  vest  in  her,  nor  was  she 
entitled  to  the  possession  of  it  until  she,  the  claimant,  arrived 
at  the  age  of  eighteen  years ;  and  although  she  married  the 
defendant  in  the  execution  before  that  time,  the  title  of  the 
property  could  not  be  vested  in  him,  until  the  claimant  attained 
eighteen  years  of  age,  at  which  time,  under  the  will,  she  be- 
came entitied  to  the  possession  of  it;  that  the  property  in 
controversy  is  a  chose  in  action,  and  could  not  vest  in  her 
husband  until  she  or  he  had  reduced  it  to  possession,  which 
could  not  be  done,  by  the  terms  of  the  will,  before  she  wns 
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arhteen  years  of  age.  If,  therefore,  when  the  act  of  the 
issiflsippi  legislature,  securing  to  married  women  their  prop- 
erty,  free  from  the  debts  of  their  husbands,  (which  went  into 
effect  in  April,  1889,)  the  claimant  had  not  attained  the  age 
of  eighteen  years,  the  husband  had  no  legal  estate  in  it,  and 
it  could  not  be  subject  to  this  execution  ;  and  if  they  believe 
from  the  evidence,  that  the  possession  held  by  Egbert  J.  Ses- 
sions, one  of  the  defendants  in  the  execution,  was  held  as 
executor  up  to  that  time  jointly  with  the  other  executors, 
such  possession  vested  in  him  no  legal  interest  by  his  mar- 
riage with  the  claimant,  either  to  the  land  or  slaves,  or  other 
personal  property." 

As  the  legacy  was  outstanding  at  the  time  of  the  marriage, 
the  title  was  in  the  executors,  subject,  first,  to  the  payment  of 
debts ;  and  then  the  claim  of  the  devisee :  but  on  the  contin- 

fency,  that  until  the  daughter  arrive  at  eighteen,  or  had  an 
eir  of  her  body,  she  should  in  the  mean  time  take  nothing 
more  than  a  support;  and  this  whether  she  married  or  not, 
for  a  marriage  was  contemplated  as  possible  before  the  age 
of  eighteen,  as  the  becoming  a  mother  before  was  provided 
for,  so  that  the  child  mieht  tcQ^e  through  the  mother. 

We  think  it  is  free  from  doubt  that  the  executors  had  no 
power  to  deliver  possession  of  the  property  devised  to  the 
oaughter  before  either  of  the  contingencies  above  occurred ; 
and  that  an  attempt  to  do  so,  either  to  the  guardian,  or  r«^Qr 
to  the  husband,  would  have  been  *void,  because  in  vio-  ^ 
lation  of  the  manifest  intention  of  the  testator:  It  follows, 
that  until  the  wife  arrived  at  the  age  of  eighteen,  or  had  an 
heir  of  her  body,  the  husband  could  only  hold  possession  as 
executor.  Had  he  died  before,  then  we  think  it  clear,  the  wife 
would  have  taken,  and  not  the  personal  representative  of  the 
husband,  as  the  executors  could  not  assent  in  his  behalf  to 
the  vestiture  of  the  legacy  in  possession.  Provisions  in  wills, 
that  the  executors  shafi  retain  the  property  devised  until  the 
devisee  is  of  lawful  age,  and  postponements  to  later  periods, 
are  of  common  occurrence;  the  executors  having  assumed 
the  trust,  are  held  to  its  execution — on  their  responsibility 
and  prudence  the  testator  relied,  and  not  on  future  husbands 
that  young  and  orphan  daughters  might  marry ;  nor  on  guar- 
dians selected  by  indiscreet  and  incompetent  minors.  These 
evils  are  too  prominent,  and  have  too  long  employed  the 
anxious  cares  of  prudent  testators,  for  this  court  to  lend  its 
sanction  in  any  degree  to  impair  the  guards  interposed  by 
wills,  whereby  the  rights  of  possession  and  enjoyment  are 
withheld  from  devisees.  As  the  testator  could  have  cut  them 
off  altogether  if  he  would,  therr  is  no  ground  for  complaint 
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recognized  in  courts  of  justioe :  And  yet  less  ground  for 
complaint  is  there  in  a  case  like  the  present,  where  an  individ- 
ual creditor  of  the  husband  seeks  to  defeat  the  plain  proyisions 
of  the  will,  by  an  assumption  that  the  marital  rights  superseded 
the  executorial  duties,  and  conferred  a  power  to  deliver  pos- 
session, which  the  will  expressly  prohibited. 

Mrs.  Sessions  attained  the  age  of  eighteen  in  1840.  In 
April,  1889,  the  act  of  Mississippi  took  effbot,  by  which  it  is  pro- 
vided— that  when  any  woman  possessed  of  property  in  slaves 
shall  marry,  her  property  in  such  slaves,  and  their  natural  in- 
crease, shall  continue  to  her,  notwithstanding  her  coverture; 
and  she  shall  have,  hold,  and  possess  the  same  as  her  separate 
property,  exempt  from  any  liability  for  the  debts  or  contracts  of 
the  husband :  And  when  any  woman  during  coverture  shall 
become  entitled  to,  or  possessed  of,  slaves  by  conveyance,  gfift, 
inheritance,  distribution,  or  otherwise,  such  slaves  shall  inure 
and  belong  to  the  wife  in  like  manner,  as  is  above  provided  as 
to  slaves  which  she  may  possess  at  the  time  of  marriage. 

As  the  riffht  of  distribution  in  this  case  was  postponed 
until  after  nie  act  of  1839  took  effect,  the  wife  could  only 
take  the  slaves  exempt  from  the  husband's  debts ;  we  say, 
could,  because  it  does  not  appear  that  the  executors  of  Russell 
Smith  have  assented  to  the  legacy  and  delivered  possession  to 
the  legatee,  Martha  Ann. 

Without  saying  more,  we  are  of  opinion  the  charge  of  the 
Circuit  Court  to  the  jury  was  proper,  and  that  the  judgment 
must  be  affirmed. 


*636]  *W.  AND  D.  H.  DAVTBse  BT  AL.,  Plainthts  IK 
Error,  v.  John  H.  Fairbairn  bt  al..  Heirs  of 
Mary  E.  Fairbairn,  Deoeasbd,  Defendants  in 
Error. 

In  afflnnative  statutes,  such  parts  of  the  prior  as  maybe  inoorporated  into  the 
sabeequent  statute,  as  consistent  with  it,  must  he  eonsiderad  in  force.  ^ 

^Applied.    Sixty-Jlve  Terra  Coita  178;  AdcuM  ▼.  A$hby^  2  Bibb  (Ky.), 

Viues,  10  Fed.  Rep.,  883.  96;  SuUivan  y.  People,  15  111.,  283; 

An  affirmative  statute  is  one  that  Greeley  v.  Jacksontille,  17  Fla.,  174: 

uses  affirmative  words,  and  not  nega-  Bur9t  v.  Havm,  6  Ore^.,  275;  SvHimey 

tive  words,  and  as  to  repeals  is  con-  v.  Fort  Waytiet  4kc.  R.  R.   Co>,  G6 

strued    strictly.      Commonwealth   v.  Ind.,  205:  West  v.  Pine,  4  Wash.  C. 

Crowley,  1  Ashm.  (Pa.),  179;  Regina  C.,691;  &  Flaherty  v.  MeDoweU,  (^  B. 

V.  Salishury,  2  Q.  B.,  72;  Brittany,  L.  Gas.,  142;  7>'<^'>  v.  StaU^  2  Tex. 

Commonwealth,  1  Gush.  (Mass.),  302;  AiH[>.»  425. 
United  States  v.  Irwin,  5  McLean, 
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if  a  ftubeequent  statute  be  not  repugnant  in  all  Its  proyisions  to  a  prior  one* 
yet  if  the  later  statute  clearly  Intended  to  prescribe  the  only  nues  which 
tOiould  goTem,  it  repeals  the  prior  one.^ 

Under  the  application  oi  these  rules,  the  law  of  Yirgtnia,  passed  in  1776, 
authoriaing  the  mayor  of  a  city  to  take  the  acknowledgment  of  a  feme 
covert  to  a  deed,  is  not  repealed  by  the  act  of  1786,  or  that  of  1796. 

This  case  was  brought  up  by  writ  of  error  from  the  Circuit 
Court  of  the  United  States  for  the  district  of  Kentucl^. 

It  was  an  ejectment  brought  by  the  heirs  of  Maty  E.  Fair- 
bairn,  to  recover  a  half-acre  lot  in  the  city  of  Louisville,  desig- 
nated on  the  old  plan  as  number  22,  and  on  the  new  plan  as 
number  81. 

There  were  many  questions  in  the  case,  but  as  the  opinion 
of  tile  court  turned  upon  a  single  point,  it  is  not  necessary  to 
state  any  except  that  one. 

On  the  12th  of  March,  1811,  Mary  E.  Fairbairn,  being  the 
•wife  of  Thomas  H.  Fairbairn,  and  the  owner  of  the  lot  in  con- 
troversy, subject  to  the  dower  interest  of  her  mother,  united 
with  her  husband  and  mother  in  executing  a  deed  for  the 
premises.  She  then  resided  in  the  city  of  Baltimore.  It  was 
alleged  by  her  children  and  heirs  that  this  deed  was  incompe- 
tent to  pass  her  interest,  being  improperly  executed. 

They  therefore  brought  an  ejectment  to  recover  it. 

The  deed  was  as  follows : 

**'  This  indenture,  made  this  12th  day  of  March,  in  the  year 
of  our  Lord  1811,  between  Elizabeth  Henry,  Thomas  H.  Faii*- 
baim  and  Maria  his  wife,  (daughter  and  heiress  of  Daniel 
Henry,  deceased,)  of  the  city  of  Baltimore,  in  l^e  state  of 
Maryland,  of  the  one  part,  and  Dr.  Richard  Ferguson,  of  the 
town  of  Louisville,  in  the  county  'of  Jefferson  itnd  state  of 
Kentucky,  of  the  other  part,  witnesseth :  that  the  said  Elizar- 
beth  Henry,  and  Thomas  H.  Fairbairn  and  Maria  his  wife,  for 
and  in  consideration  of  the  sum  of  eight  hundred  dollars,  cur- 

^DiSTiNOHlSRiBD.  UnUed  BUUes  a  repeal  of  that  act."  And  it  was 
V.  Cook  Co.,  9  Blss^  69.  Followed,  held  that  where  there  are  two  acts  of 
State  V.  Stollf  17  Wall.,  431.  Citbd.  Congress  on  the  same  suhject,  and  the 
United  States  v.  Tynen,  11  WaU.,  98;  knt^Mie  In  date  eminmoes  aU  the  im>- 
Kohlsaat  v.  Murphy,  6  Otto,  158;  visions  of  the  one  prior  in  date,  and 
Cooke  y.  Ford,  2  Plipp.,  32;  Heck"  also  new  proyisions,  and  imposes 
mann  v.  Pinkney,  81  K.  T.,  216;  Stirir  different  or  additional  penalties,  the 
yle  y.  Neoel,  9  Oreg.,  03.  later  act  opttvlea,  without  any  repeal- 
In  United  States  v.  Tynen,  vt  ingclaiise,a8-arepealof  the  one  prior 
supra,  it  is  said:  "And  even  where  in  date.  See  United  Stcttesv,  Clo^flin, 
two  acts  are  not  in  express  terms  re-  7  Otto,  546;  BtOier  y.  MwsA,  S  Cliff, 
pugnant,  yet,  if  the  latter  act  coyers  251;  Norris  y.  Crocker,  13  How.,  429 
the  whole  subject  of  the  first,  and  Paierson  y.  Tatum,  3  Sawy.,  164 
embraces  new  provisions  plaisily^ow-  Vntted  States  y.  Barr,  4  Id.,  ?254 
tng  ^at  it  was  intended  as  a  ««b8ti-  UntteA  BtMtssv,  CkmrnmuyS  iia.,'424 
Unite  for  nhe  tflrst  act,  it  wiU  opeMte  as  Jlendersim's  TobaceoAl  Wall.,  662. 
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rent  money  of  the  United  States  of  America,  to  the 
Thomas  H.  Fairbairn  in  hand  paid,  at  and  before  the  execu- 
tion of  these  presents,  the  receipt  whereof  is  hereby  acknowl- 
edged, the  said  Elizabeth  Henry,  as  tenant  in  dower,  hath 
aliened,  released,  and  confirmed,  and  by  these  presents  doth 
alien,  release,  and  confirm ;  and  the  said  Thomas  H.  Fairbairn 
as  tenant  by  the  curtesy,  and  the  said  Maria  his  wife,  as  ten- 
ant in  fee-simple,  have  granted,  bargained,  sold,  conyeyed,  re- 
leased, and  confirmed,  and  by  these  presents  doth  grant,  bai^ 
gain,  sell,  release,  convey,  ana  confirm,  unto  the  said  Richard 
*6^71  ^^^S^^^^f  ^  heirs  and  assigns,  forever,  a  ^certain  lot 
-I  of  land,  with  all  the  appurtenances,  situate,  lying,  and 
being  in  the  town  of  Louisville  aforesaid,  and  known  on  the 
plan  or  map  thereof  by  the  number  ninety-one,  (91,)  contain- 
ing half  an  acre,  be  the  same  more  or  less,  on  Main  street, 
adjoining  the  northwardly  side  of  the  half-acre  lot  whereon 
the  said  Ferguson  now  lives,  and  between  the  same  and  Main 
street:  to  have  and  to  hold  the  said  half-acre  lot  number 
ninety-one,  with  all  the  appurtenances,  unto  the  said  Richard 
Ferguson,  his  heirs  and  assigns,  to  his  and  their  only  proper 
use  and  behoof  forever.  And  the  said  Thomas  H.  Fairbairn 
and  Maria  his  wife  do  covenant  and  agree,  to  and  with  the 
said  Richard  Ferguson,  and  his  heirs  and  assigns,  that  they, 
the  said  Thomas  and  Maria,  will,  and  their  heirs,  executors, 
and  administrators,  shall,  warrant  and  forever  defend  the  said 
lot  of  land  numbered  ninety-one,  with  all  the  appurtenances, 
unto  the  said  Richard  Ferguson,  his  heirs  and  assigns,  against 
all  and  every  person  or  persons  whatsoever  lawfully  claiming 
or  to  claim  the  same. 

*^  In  witness  whereof,  the  said  Elizabeth  Henry,  Thomas  H. 
Fairbairn,  and  Maria  his  wife,  have  hereto  set  their  hands  and 
seals,  on  the  day  and  year  first  written. 

Elizabeth  Hbkby,  [lu  s. 

Thomas  H.  Faibbaibk,       [lL  s.^ 
Mabia  Eliza  Faibbaibk.   'l.  sJ 

"Signed,  sealed,  and  delivered,  in  presence  of — 
Edw*d  Johnston, 
Jno.  Habgboye, 
Hbnby  Payson, 
Ctjth.  Bullitt, 
Thomas  Lesteb.'' 

"  Baltimore  county,  state  of  Maryland,  set. : 

"Be  it  known  and  remembered,  that  on  this  12th  day  of 
March,  1811,  Elizabeth  Henry,  and  Thomas  H.  Fairbairn  and 
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Maria  his  wife,  parties  to  the  within  and  foregoing  deed  of 
conveyance  to  Dr.  Richard  Ferguson,  come  in  their  proper 
person  before  me,  Edward  Johnston,  mayor  of  the  city  of  Bal- 
timore, in  the  state  aforesaid,  and  signed,  sealed  and  delivered 
said  deed  of  conveyance,  as  and  for  their  voluntary  act  and 
deed ;  and  the  said  Maria,  being  privately  examined  by  me  out 
of  the  presence  and  hearing  of  her  said  husband,  did,  of  her 
own  free  will  and  consent,  again  consent  to  and  acknowledge 
the  said  deed  of  conveyance  as  and  for  her  act  and  deed,  the 
same  being  shown  and  explained  to  her ;  and  also  relinquished 
and  released  all  her  right,  title,  interest,  and  estate,  and  fee, 
of,  in,  and  to  the  lot  of  land  number  91,  with  all  the  appurten- 
ances by  the  said  deed  conveyed,  or  intended  to  be  conveyed. 
I  -|  "In  testimony  whereof,  I  have  hereto  set  my  hand, 
'■  '  *-'  and  caused  the  corporate  seal  of  the  city  of  Baltimore 
to  be  hereunto  affixed,  the  day  and  year  above  written. 

"  Edw'd  Johnston, 
Mayor  of  the  city  of  Baltimore." 

•Upon  the  trial  in  the  court  below,  the  following  r»goo 
instructions  were  given  with  reference  to  this  deed.         *- 

"And  in  substitution  of  a  number  of  instructions  moved 
by  the  plaintiff,  the  court  ^ve  to  the  jury  these  instructions. 

"  Instead  of  the  plaintiffs  instruction  No.  1,  the  court  in- 
structed the  jury,  that  the  deed  of  conveyance  by  Thomas  H. 
Fairbairn,  &c.,  of  12th  March,  1811,  to  the  defendant  Dr. 
Richard  Ferguson,  whereof  a  copy  was  read  in  evidence  by 
the  plaintiff,  was  not  in  law  the  deed  of  the  feme  covert  Maria 
E.  Faii*bairn,  is  not  her  deed  of  conveyance  for  any  purpose 
whatever,  and  passed  from  her  to  Dr.  Ferguson  no  estate 
whatever  in  the  lot  of  land  in  controversy." 

The  bill  of  exceptions  brought  up  this  instruction,  amongst 
others : 

The  question  was,  whether  the  mayor  of  the  city  of  Balti- 
more had  a  right  to  take  the  acknowledgment. 

The  act  of  Virginia,  passed  in  1776,  which  had  been 
adopted  by  Keiitu<3:y,  (4  Littell's  Laws  of  Kentucky,  482,) 
allowed  the  mayor  of  a  city  to  take  an  acknowledgment, 
where  the  grantor  resided  out  of  Virginia. 

Two  acts  were  afterwards  passed  by  Virginia,  one  in  1786 
and  the  other  in  1796,  prescribing  other  modes  of  taking 
acknowledgments  in  such  cases,  and  the  question  was, 
whether  these  acta  repealed  that  of  1776.  The  provisions  of 
these  acts  are  que  ted  in  the  opinion  of  the  court,  and  need 
not  be  repeated. 
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Crittenden^  for  the  plaintiffs  in  error. 
Loughborough^  for  the  defendants  in  error. 

Crittenden^  for  the  plaintiffs  in  error,  referred  first  to  the  act 
of  Virginia  passed  in  1748,  (4  Littell,  423 ;  1  Statute  Laws  of 
Kentucky,  429,)  and  then  to  the  succeeding  acts.  The  act  of 
1786  was  thought  to  repeal  that  of  1776,  but  there  was  no 
repealing  clause  in  it,  and  the  courts  of  Kentucky  construe 
them  to  be  in  pari  materia.  The  laws  of  Virginia  successively 
enlarged  the  means  of  conveyance.  The  title  of  the  act  of 
1796  was  "to  enable,"  &c.  The  rule  is,  that  repugnancy  in 
statutes  must  be  clear  and  undeniable,  before  courts  will  as- 
sume it  to  exist.    Dwar.  Stat.,  638,  699,  717,  718,  726,  784. 

And  again,  where  a  statute  is  remedial  and  enlarging,  it  will 
not  be  held  to  control  the  operation  of  a  previous  one.  The 
general  character  of  these  statutes  is  enabling.  The  act  of 
1776  allows  femes  covert  to  go  before  a  mayor ;  that  of  1785 
to  appear  in  court  and  acknowledge  a  deed.  Where  is  the  in- 
consistency between  the  two  ?  If  the  latter  is  a  repeal  of  the 
former,  we  have  never  found  it  out  in  Kentucky.  There  are 
more  conveyances  of  land  there  than  in  any  other  state,  and 
much  land  is  owned  by  non-residents.  Up  to  1827,  the  doc- 
trine now  contended  for  was  never  heard  of.  The  first  time 
that  the  question  was  raised  was  in  the  case  of  HmeB  and 
Campbell^  6  Mon.  (Ky.),  286,  much  relied  on  by  the  other 
*6391  ^^^  *there  was  no  question  in  that  case  about  a 

-I  feme  covert.  A  deed  was  set  aside  because  justices 
did  not  certify  that  it  was  subscribed  before  them.  The  court 
»ay  that  the  act  of  1785  repeals  that  of  1776  as  to  justices. 
But  then  the  provisions  of  the  two  laws  are  inconsistent  with 
each  other  in  this  respect.  In  Miller  v.  ffenshaw^  4  Dana, 
(Ky.),  827,  the  point  is  not  decided.  There  are  some  loose 
dicta,  but  although  the  decisions  of  state  courts  upon  state 
laws  are  binding  upon  this  court,  dicta  of  judges  are  not.  In 
Taylor  v.  Shields^  5  Litt.  (Ky.),  295,  the  court  held  that  a 
subsequent  statute  requiring  deeds  to  be  recorded  in  ei^ht 
tnotiths,  did  not  repeal  a  prior  one  allowing  eighteen  montne. 
6  Mon.  (Ky.),  186,  refers  to  the  preceding  case.  The  act  of 
1796  contains  a  general  repealing  clause,  (1  Litt.,  Ky^,  608, 
509,)  repealing  all  that  is  inconsistent  with  the  acts  therein 
recited  and  continued.  But  affirmative  subsequent  statutes 
are  not  held  to  be  inconsistent  with  prior  ones.  6  Oo.,  part 
11,  p.  54. 

The  Digest  sanctioned  by  the  judges  of  the  CavH  of  Appeal 
contains  this  act  of  1776. 
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Louffhbortmgh^  for  defendants  in  error. 

The  first  opinion  of  the  court  pronounced  on  the  trial  was, 
that  the  deed  of  March  12, 1811,  was  ineffectual  as  to  the  wife 
of  T.  H.  Fairbairn,  and  that  her  title  to  the  lot  did  not  pass 
thereby. 

The  act  of  Virginia  of  1748  respecting  conveyances  provided 
for  cases  of  conveyances  by  persons  residing  in  the  state.  It 
will  be  found  in  4  Littell,  423,  (1  Statute  Laws  of  Kentucky, 
429.) 

By  the  act  of  1785,  (1  Statute  Laws,  482,)  husband  and 
wife  residing  in  another  state  were  enabled  to  convey  the 
dower  or  inheritance  of  the  wife  within  the  commonwealth  by 
the  acknowledgment  of  the  deed,  and  the  privy  examination 
of  the  wife  before  two  justices  of  peace  of  the  county  of  the 
wife's  residence,  to  be  empowered  by  a  commission  for  that 
purpose  from  the  court  in  which  the  deed  should  be  recorded. 

By  an  act  of  1792,  (1  Littell,  152,  1  Statute  Laws,  484,) 
the  acknowledgment  and  subscription  of  the  deed  before  two 
justices  of  the  peace,  though  not  empowered  by  commission, 
and  their  certificate  of  the  privy  examination  of  the  wife, 
upon  being  recorded  in  due  time,  shall  be  effectual  to  pass  the 
wife's  right  of  dower. 

In  1795,  shortly  after  Kentucky  became  a  state,  its  legisla- 
ture considering  the  complexity  and  uncertainty  of  the  statute 
laws  in  force,  provided  by  act  of  December  17,  (1  Littell,  298,) 
for  a  revision  thereof,  for  a  selection  of  such  as  ought  to  be 
continued  in  force,  and  for  a  reduction  of  all  of  those  relating 
to  the  same  subject  into  one  act. 

Revisers  were  accordingly  apipointed,  and  discharged  their 
duty.  The  results  of  their  labors  may  be  seen  in  various  im- 
portant acts  passed  in  1796,  in  the  first  volume  of  Littell's 
Laws.  Having  enacted  them,  the  legislature,  by  an  r«g4A 
act  of  the  19th  December,  1796,  *provided  that  they  L 
should  take  effect  on  the  1st  day  of  January,  1797,  and  that 
BO  much  of  any  act  or  acts  as  came  within  the  purview  of  the 
said  acts  should  be  repealed  from  and  after  that  day.  1  Lit- 
tell's  Laws,  508,  509. 

One  of  these  revised  statutes  was  the  act  to  reduce  into  one 
the  several  acts  for  regulating  conveyances,  (1  Littell,  567,  (1 
Statute  Law,  487.)  ft  provides  specially  (section  4)  for  the 
Conveyance  by  husbmid  and  wife,  living  in  another  Btate,  of  the 
wife's  land  in  Kentucky.  The  mode  prescribed  is  the  acknowl- 
edgment of  the  deed,  and  the  privy  examination  of  the  Mrife 
beiore  two  justices  of  the  peace  of  the  county  of  het  rew- 
itenoe,  to  be  commisBioned  for  that  purpose.    This  act  also 
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embraces  the  provisions  of  the  act  of  1792,  respectiog  the 
transfer  of  the  wife's  dower,  in  its  6th,  7th,  and  8th  sections. 

It  was  the  law  in  force  at  the  date  of  the  deed  to  Fermison. 

In  EUiott  V.  PiersoU^  1  Pet.,  838,  this  court  held  that  in 
Kentucky  the  capacity  of  a  feme  covert  to  convey  her  land,  is 
the  creature  of  the  statute  law,  and  that  to  make  her  deed 
effectual,  the  forms  and  solemnities  provided  by  that  law  must 
be  observed.    TUs  is  the  received  doctrine  in  the  courts  of 
Kentucky.    It  is  held,  there,  that  the  deed  of  a  feme  covert 
to  convey  her  inheritance,  or  even  her  dower,  must  not  only 
be  executed  in  the  mode,  and  with  the  solemnities  required  by 
the  statute  laws,  Phillips  et  ux  v.  Qreen^  3  Marsh.  (Ky.),  12; 
Steele  v.  Lewis^  1  Mon.  (Ky.),  49 ;  Roberts'  heirs  v.  UlUott^s 
heirs,  3  Id.,  397 ;  Smith  v.  White,  1  B.  Mon.  (Ky.),  19 :  but  it 
must  be  actually  recorded,  together  with  the  certificate  of  her 
privy  examination,  not  merely  lodmd  in  the  proper  office  for 
record,  Whitaker  v.  Blair,  3  J.  J.  Marsh.  (Ky.),  241 ;  T&nUin 
V.  Me  Chard* s  Reps.,  5  Id.,  336;  and  that,  too,  within  the  time 
fixed  by  the  statute,  otherwise  it  is  void.    Prewitt  v.  Graves, 
5  Id.,  124 ;  Applegate  v.  Gracey,  9  Dana,  (Ky.),  215.    And  to 
authorize  its  recordation  it  must  be  authenticated  in  the  mode 
prescribed,  and  by  the  officers  appointed  for  that  purpose. 
Hunt  V.  Owings,  ^c,  4  Mon.  (Ky.),  21 ;  McConnell  v.  Brovm, 
Litt.  (Ky.),  Sel.  Cas.,  464 ;  Wamack  v.  Hughes,  Id.,  292.    And 
if,  in  fact,  placed  on  the  record  without  being  so  authenticated, 
it  is  still  regarded  as  an  unrecorded  instrument— cases  last 
cited. 

These  cases  show  the  strictness  with  which  the  statutes  of 
Kentucky,  authorizing  married  women  to  part  with  their  tides, 
have  been  construed  by  its  courts ;  and  the  care  they  have 
exhibited  in  the  protection  of  the  rights  of  such  persons  and 
their  heirs. 

In  this  case,  though  the  deed  to  Ferguson  was  in  fact  re- 
corded, it  was  not  upon  its  authentication,  as  regarded  the 
feme  covert,  properlv  admitted  upon  the  records.  As  to  her 
it  is  an  unrecorded  deed. 

The  Mayor  of  Baltimore  was  not  authorized  to  take  her 
acknowledgment,  and  to  nnke  and  certify  a  privy  examina- 
tion. 

*6411       ^^  ^^  contended  in  the  Circuit  Court  that  he  de* 
-'  rived  authority  *to  perform  these  acts  from  a  statute  of 
Virginia  of  1776,  a  Littell,  432.) 

The  answer  to  this  is,  1st.  That  tUs  act  was  impliedly  re- 
pealed by  the  act  of  1785. 

This  act  of  1785  occupied  the  same  ground,  and  so  far  as 
regards  conveyances  of  real  estate,  contemplates  and  provides 
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for  the  same  case.  It  was  decided  by  the  Court  of  Appeals  of 
Kentucky,  in  the  case  of  HyneB  v.  Campbell^  6  Mon.  (Ky.)» 
289,  that  this  act  virtually,  yet  effectually,  repealed  that  of 
1776. 

2d.  When  the  legislature  passed  the  act  of  1796,  it  was  ob* 
viously  intended  that  all  the  provisions  of  existing  statutes  on 
the  subject  of  conveyances  should  be  thereby  superseded.  Its 
history  and  title  make  this  manifest.  It  was  a  codification  of 
all  the  laws  which  it  was  intended  should  remain  in  force.  Its 
first  sections  are  the  same  as  those  of  the  act  of  1785.  Those 
succeeding  are  the  provisions  of  the  act  of  1792.  The  old  act 
of  1776  was  wholly  dropped,  other  modes  than  those  of 
that  act  being  adopted  for  the  conveyance  of  land  by  non- 
residents. 

Without  a  clause  of  repeal,  it  would  seem  that  after  the  act 
of  1796,  that  of  1776  was  not  in  force.  To  hold  otherwise 
would  imply  the  folly  on  the  part  of  the  legislature  in  the 
effort  to  render  simple  and  condense  into  one  law  all  acts  on 
the  subject^  to  have  retained  two  acts  on  the  same  subject  by 
which  the  same  thing  could  be  done  in  different  modes — or 
would  be  to  deny  to  the  legislature  the  power  to  simplify  and 
reduce  into  one  the  laws  of  conveyances,  since  there  can  be  no 
doubt  that  was  its  intention. 

But  having  adopted  the  codes,  so  to  call  them,  of  the  re- 
visors,  the  legislature,  by  a  separate  act,  passed  on  the  same 
day,  (1  LitteU,  508,)  as  if  to  leave  no  doubt  upon  this  subject, 
expressly  repealed  all  former  acts  coming  within  the  purview 
of  these  statutes. 

Can  it  be  said  that  the  act  of  1776,  so  far  as  it  regarded  con- 
veyances of  real  estates,  by  non-resident  husbands  and  wives, 
is  not  within  the  purview  of  the  act  of  1796  ? 
,  As  to  what  subsequent  statutes  annul  prior  ones,  see  1 
Pick.  (Mass.),  45 ;  12  Mass.,  568 ;  5  Pick.  (Mass.),  169.  The 
case  of  Taylor  v.  Shields  ought  to  have  no  weight  upon  this 
point.  There  must  have  been  an  error  in  copying  the  word 
"  eight "  instead  of  "  eighteen."  The  last  syllable  must  have 
been  left  out  by  mistake,  for  no  good  reason  can  be  given  for 
allowing  the  people  of  the  state  eighteen  months  to  record 
their  deeds,  and  restricting  non-residents  to  eight. 

It  is  admitted  by  the  other  side  that  the  act  of  1796  repeals 
the  prior  statute  as  to  justices  of  the  peace,  because  it  makes 
provision  for  them ;  but  it  is  argued  that  the  authority  of  a 
mayor  was  permitted  to  remain,  oecause  no  notice  is  taken  of 
him  in  the  act..  But  both  laws  are  equally  applicable  to  jus- 
tices. What  good  reason,  then,  can  be  given  for  the  distino- 
tion? 
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This  case  does  tiot  rest  on  a:i  implied  repeal  only;  we  asj 
tthat  *there  was  an  express  repeal.  The  revisors  were  te 
collect  what  was  proper  to  be  retained,  and  omit  wliat  oug^t 
to  be  left  out  The  title  of  the  act  of  1796  was  "to  redaee 
into  one/'  &c.  One  branch  of  the  laws  reported  on  by 
the  revisers  related  to  county  courts,  and  upon  this  sul)ject 
they  made  an  entit«ly  new  code.  We  s^y  that  l^he  sami^  pur- 
pose was  intended  with  regard  to  the  deeds  of  femes  covert. 
Additional  guards  were  thrown  around  them  for  protecticm. 
They  were  required  to  go  into  a  court  or  before  commission- 
ers. If  the  legislature  had  repealed  the  whole  act  of  1776,  by 
name,  they  would  have  gone  further  than  they  wished,  because 
they  intended  all  such  parts  of  it  as  related  to  personal  prop- 
erty to  remain  in  force.  We  must  find  out  the  intention  of 
the  legislature  by  looking  at  the  evils  which  existed  before  the 
passage  of  the  law,  the  circumstances  of  the  case,  &c.  6  Dane 
Abr^  696 ;  9  Pet,  817 ;  8  Wheat.,  610. 

It  is  said,  in  6  Dane  Abr.,  596,  that  Where  the  legislature 
intends  a  revision,  it  amounts  to  a  repeal  of  prior  laws. 

In  the  act  of  1796,  clerks  are  directed  to  record  pi^pers 
"acknowledged  as  before  prescribed,"  which  shows  that  the 
legislature  intended  to  make  a  new  rule. 

• 

OriUendeny  in  reply  and  condosicm. 

The  deed  is  admitted  by  the  other  side  to  be  good,  if  the 
statute  of  1776  is  not  repealed.  The  burden  of  proof  is  oo 
him,  therefore,  to  show  that  it  has  been  «o;  and  it  has  been 
attempted  to  be  shown, 

1.  From  its  being  inconostent  with  the  act  of  1785. 

2.  From  its  inccmsistency  with  179& 
8.  From  an  express  repeal  by  1796. 

The  fact  that  the  act  of  1796  is  the  work*of  revisors,  cannot 
affect  the  construction  of  it.  There  is  no  rule  like  this  laid 
down  by  the  elementary  writers.  It  is  only^  after  «aU,  a  revised 
statute.  Every  act  of  a  leg^lature  implies  a  revision  of  all 
former  laws;  and  is  the  construction  *of  it  to  be  varied,  becarus^ 
A.  B.  prepared  it?  A  part  of  the  du^  of  revisors  is  to  saj 
what  statutes  shall  be  repealed.  If  they  thou^l^t  that  the  act 
of  1776  ought  to  have  been  repealed, why^did  th^y not  say  so ? 
A  revised  act  is  cumulative,  11  hAeh  (Va^),  fisst  case  in  4ihe 
volume.  What  part  of  ^e  act  (^  1785  pepeals  that  of  1776  ? 
By  1748  deeds  must  be  -acknowledged  beforo  tlbe  General 
Court,  or  a  County  Court,  in  Viifginia.  By  1776  a  feme 
covert  may 'go  before  a  m^yor,  and  by  VliB  mhe  mkygo  belbre 
aoy  court  of  record,  or  two  Justioes  ly^pointed  by  'a  «commie- 
aion.  But  these  might  all  be  put  into  one  stittlte,  and  not  1m 
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iBWDiiiteiit  with  eaeh  other.  How  can  the  Qircumstance  that 
tkay  are  in  different  itatute^  Tarj  the  result?  Statutes  in 
pmn  n^oHnia  must  be  construed  together. 

In  5  Pick.  (Mass.},  a  higher  penalty  was  imposed  than  had 
been  imposed  by  a  preceding  law.  Here  there  was  a  r^oAft 
direct  eonflict.  But  *in  the  case  in  Foster,  where  £20  l- 
per  month,  and  12d  per  Sunday,  were  inflicted  for  not  going  to 
church,  both  penalties  could  be  levied.  The  multiplication  of 
the  means  of  acknowledging  deeds  was  only  a  facility  afforded 
to  women. 

If  the  act  of  1785  did  not  repeal  that  of  1776,  the  act  of 
1796  did  not,  because  it  is  almost  an  exact  transcript  of  former 
laws.  The  designation  of  one  person  to  do  any  given  thing, 
doea  not  exclude  the  right  of  another  to  do  the  same  thing. 
It  is  said  that  the  legislature  intended  to  protect  women,  but 
Mrs.  Fairbaim  never  denied  or  questioned  the  validity  of  her 
deed,  as  long  as  she  lived. 

Mr.  Justice  MoL$LA.N  delivered  the  opinion  of  the  court. 

This  case  is  brought  here  by  a  writ  of  error  to  the  Circuit 
Court  for  the  district  of  Kentucky. 

The  lessors  of  the  plaintiff  brought  an  action  of  ejectment, 
to  recover  a  half-acre  lot  in  the  city  of  Louisville,  numbered 
on  the  new  plan  of  the  city  ninety-one*  Richard  Ferguson, 
Daviess,  and  others,  were  made  defendants.  The  jury  found 
the  defendants  guill^y,  and  a  judgment  was  entered  against 
them.  On  the  trial,  exceptions  were  taken  to  various  rulings 
of  the  court,  only  one  of  which  it  is  material  to  consider. 

The  court  instructed  the  jury,  '^  that  the  deed  of  convev- 
ance,  by  Thomas  H.  Fairbaim  and  wife,  of  the  12th  of  Marcn, 
1811,  to  the  defendant.  Dr.  Richard  Ferguson,  whereof  a  copy 
WAS  read  in  evidence  bv  the  plaintiffs,  was  not,  in  law,  the 
deed  of  a  feme  covert,  Maria  E,  Fairbaim ;  is  not  her  deed  of 
conveyanoe  lor  any  purpose  whatever;  and  passed  &om  her 
to  Dr.  Ferguson  no  estate  whatever  in  the  lot  of  land  in  con- 
troversy.*' 

The  plaintiffs  below  claimed  aa  heirs  at  law  of  Maria  E. 
Fairbaim.  The  fiaimesa  of  the  purchase  of  the  lot  by  Fergu- 
son was  not  controverted,  nor  that  he  paid  for  it  an  adequate 
consideration.  The  lot  having  descended  to  Maria  E.  Fair- 
baim, and  her  husband  being  dead,  her  heii«  claim  the  prop- 
erty,  on  the  ground  that  the  acknowledgment  of  the  deed  by 
their  mother,  she  being  a  feme  covert,  was  defective.  And  so 
the  court  ruled  in  the  above  instruction. 

The  deed  was  acknowledged  on  the  12th  of  March,  1811, 
the  day  it  bears  date,  by  El^abeth  Henry,  who  signed  it,  and 
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who  had  a  dower  interest  in  the  lot,  and  by  Fairbaim  and 
wife ;  the  latter  being  examined  separate  and  apart  from  hei 
husband,  in  due  form,  before  the  mayor  of  Baltimore,  who 
afiSxed  his  certificate  and  the  seal  of  the  corporation  to  the 
acknowledgment. 

On  the  20th  of  May,  1811,  Warden  Pope,  clerk  of  the 
County  Court  of  Jefferson,  in  which  Louisville  is  situated, 
certified  that  the  deed  was  received  in  his  office ;  and  it  being 
duly  certified  and  authenticated,  he  recorded  the  same. 

By  the  Virginia  act  of  1776,  adopted  by  Kentucky,  4  Litt. 
♦6441  ^^^^  ^^  Kentucky,  482,  entitled  "An  act  to  enable 
J  persons  living  in  other  *countries  to  dispose  of  their 
estates  in  this  commonwealth,  with  more  ease  and  conven- 
ience," it  was  provided  "that  a  person  residing  in  any  other 
county,  for  passing  any  lands  and  tenements  in  this  common- 
wealth, by  deed,  shall  acknowledge  or  prove  the  same  before*' 
the  mayor  or  other  chief  magistrate  of  the  city,  town  or  cor- 
poration, wherein  or  near  to  which  he  resides.  But  where 
there  was  no  mayor  or  other  chief  magistrate  within  the 
county,  then  a  certificate,  under  the  hanob  and  seals  of  two 
justices  or  magistrates  of  the  county,  that  such  proof  or 
acknowledgment  has  been  made  before  them,  is  sufficient. 
Without  an  acknowledgment,  the  fee  did  not  pass  under  this 
statute.  And  "  where  any  person  making  such  conveyance 
shall  be  a  feme  covert,  her  interest  in  any  lands  or  tenements 
shall  not  pass  thereby,  unless  she  shall  personally  acknowl- 
edge the  same  before  such  mayor  or  other  chief  magistrate,  or 
before  two  justices  or  magistrates,  as  aforesaid."  A  privy 
examination  is  required,  and  the  same  being  certified^  the 
deed  may  be  recorded  in  the  county  where  the  land  lies.  And 
such  deed  shall  be  effectual  to  pass  all  the  interest  of  the  feme 
covert. 

The  acknowledgment  of  the  deed  under  consideration,  in 
all  respects,  conforms  to  the  requirements  of  the  above  act ; 
and  the  important  question  is,  whether,  at  the  time  of  the 
acknowledgment,  the  act  was  in  force  ?  If  the  act  had  not 
been  repealed,  the  deed  is  unquestionably  valid. 

The  plaintiffs  in  error  contend  that  the  above  statute  was 
repealed  by  the  act  of  1785,  and  also  of  1796.  The  act  of 
1785  is  entitled  "  An  act  for  regulating  conveyances,"  in  the 
1st  section  of  which  it  is  provided,  ^^  that  no  estate  of  inheri- 
tance, or  freehold,  or  for  a  term  of  more  than  five  years,  in 
lands  or  tenements,  shall  be  conveyed  from  one  to  another, 
unless  the  conveyance  be  declared  by  writing,  sealed  and 
delivered ;  nor  shall  such  conveyance  be  good  against  a  pur- 
i^haser  for  valuable  consideration,  not  having  notice  thereof, 
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unless  acknowledged  or  proved  before  the  General  Court,  or 
before  the  court  of  the  county,  city,  or  corporation,  in 
which  the  land  is  conveyed,  or  in  the  manner  hereinafter 
directed,"  &c- 

^^  When  husband  and  wife  shall  have  sealed  and  delivered 
a  writing,  purporting  to  be  a  conveyance  of  any  estate  or 
interest,  if  she  appear  in  court,  and  being  examined  privily 
and  apart  from  her  husband,  by  one  of  the  judges  thereof, 
&c.;  or  if  before  two  justices  of  the  peace,  of  that  county  in 
which  she  dwells,  who  may  be  empowered  by  commission,  to 
be  issued  by  the  clerk  of  the  court  wherein  the  writing  ought 
to  be  recorded,"  &c.,  shall  be  sufficient  to  convey  her  estate. 

In  this  act  there  is  no  express  repeal  of  the  act  of  1776, 
consequently  that  act  can  only  be  repealed  in  so  far  as  it  may 
be  repugnant  to  the  subsequent  act.  They  are  both  affirma- 
tive statutes,  and  such  parts  of  the  prior  statute  as  may  be 
incorporated  into  the  subsequent  one,  as  consistent  r^^Af^ 
with  it,  must  be  considered  in  force.  This  *is  a  settled  ^ 
rule  of  construction,  and  applies  with  peculiar  force,  to  these 
statutes.  Their  object  was  to  prescribe  certain  modes  by 
which  real  property  within  the  commonwealth  should  be  con- 
veyed, by  residents  and  non-residents,  and  also  by  femes 
covert,  and  it  must  be  admitted,  that  no  other  modes  of  con- 
veyance than  those  which  are  so  prescribed  will  be  valid. 
These  forms  have  been  adopted  for  the  securit}  of  real  prop- 
erty, and  the  convenience  of  individuals ;  hence  we  find  in  the 
statute  books  of  all  the  states,  numerous  acts  regulating  the 
signing,  acknowledging,  and  recording  of  deeds. 

If  the  act  of  1785  be  not  repugnant  in  all  its  provisions  to 
the  act  of  1776,  yet  if  the  former  clearly  intended  to  prescribe 
the  only  modes  by  which  real  estate  should  be  conveyed,  it 
repeals  the  prior  act.  And  this  intention,  it  is  said,  is  iound 
in  the  act  of  1785.  To  some  extent,  this  may  be  correct.  In 
the  first  section  of  that  act,  it  is  provided,  that,  ''  no  estate  of 
inheritance  in  lands  or  tenements  shall  be  conveyed  from  one 
to  another,  unless  the  conveyance  be  declared  by  writing, 
sealed  and  delivered."  Now  a  deed,  to  be  valid  as  a  convey- 
ance, under  this  statute,  must  be  in  writing,  sealed  and  deliv- 
ered. This  is  the  common  law  definition  of  a  deed.  Bui 
there  are  other  requisites  to  make  this  conveyance  valid  against 
a  purchaser  for  a  valuable  consideration,  without  notice.  The 
deed  must  be  acknowledged  as  the  statute  requires,  and  lodged 
with  the  clerk  for  record.  The  conveyance  as  between  the 
parties  would  be  valid,  under  this  statute,  without  acknowl- 
edgment, but  unless  acknowledged  and  recorded,  or  lodged 
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for  record,  would  not  be  notice  to  subsequent  and  innocent 
purchasers. 

The  acts  under  consideration  provide  specially  the  mode  by 
which  the  estate  of  a  feme  covert  shall  be  conveyed.  In 
the  act  of  1785,  her  privy  examination  may  be  made  in  court, 
or  by  one  of  the  judges  thereof,  or  she  may  be  examined  by  two 
justices  of  the  peace  of  the  county  where  she  resides,  "  who 
may  be  empowered  to  do  so  by  commission,"  &c. 

By  the  act  of  1776,  the  acknowledgment  and  privy  exami- 
nation of  a  feme  covert  were  required  to  be  made  before  the 
mayor  or  other  chief  magistrate,  or  before  two  justices  or  mag- 
istrates of  the  town  or  place  wherein  she  shall  reside.  The 
acknowledgment  before  two  justices  is  retained  in  the  act  of 
1785,  with  this  additional  requisite,  that  the  justices  shall  be 
commissioned,  as  provided,  to  perform  this  duty.  This  neces- 
sarily repeals  that  part  of  the  prior  act  which  authorized  the 
acknowledgment  to  be  taken  before  two  justices,  without 
being  commissioned.  The  latter  act  is,  in  this  regard,  repug- 
nant to  the  former.  The  provisions  cannot  stand  together, 
as  the  latter  act  superadds  an  essential  qualification  of  the 
justices  not  required  by  the  former.  But  the  important  ques- 
tion is,  whether,  as  the  act  of  1875  made  no  provision  author- 
izing a  mayor  of  a  city  to  take  the  acknowledgment  of  a  feme 
covert,  that  provision  in  the  act  of  1776  is  repealed  by  it.  In 
*6461  ^^^^  respect  it  is  clear  there  is  no  ^repugnancy  between 
-I  the  two  acts.  The  two  provisions  may  well  stand  to- 
gether, the  latter  as  cumulative  to  the  former. 

Does  a  fair  interpretation  of  the  act  of  1785  authorize  the 
inference,  that  the  legislature  intended  no  conveyance  by  a 
feme  covert  should  be  valid,  unless  acknowledged  in  the  form 
prescribed  by  that  act?  We  think  no  such  inference  can  be 
drawn.  In  the  first  section  of  that  act,  in  reference  to  ordi- 
nary acknowledgements  of  conveyances,  in  order,  when 
recorded,  that  they  mieht  operate  as  notice  to  subsequent  pur- 
chasers, it  is  required  that  the  acknowledgment  should  be 
made  as  provided,  ^^or  in  the  manner  herinafter  directed." 
The  words  here  cited  can  have  no  bearing  on  the  execution  of 
a  conveyance  by  a  feme  covert.  In  a  subsequent  part  of  the 
s^me  section,  provision  is  made  for  the  execution  of  such  an 
instrument,  which  is  complete,  without  reference  to  any  other 
part  of  the  statute.  The  above  words,  therefore,  could  only 
refer  to  the  conveyances  spoken  of  in  the  first  part  of  the  seor 
tion,  and  in  order  that  they  might  operate,  when  recorded,  aa 
notice. 

Upon  a  careful  comparison  of  these  statutes,  as  regards  t^^e 
point  in  controversy,  we  think  there  is  no  repeal  of  uie  act  oi 
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1T76,  by  the  act  of  1785.  There  is  no  express  repeal ;  no 
repugnancy,  as  regards  the  power  of  the  mayor  of  a  city  to 
take  the  acknowledgment  of  a  feme  covert ;  nor  on  this  point 
are  there  any  words  of  the  latter  act  which  show  an  intention 
to  make  its  provisions  exclusive.  We  are  therefore  brought 
to  the  conclusion,  looking  only  at  these  statutes,  that  the  lat- 
ter act,  in  this  regard,  may  be  considered  as  cumulative. 

As  having  a  strong  and  decided  bearing  on  this  view,  we 
refer  to  Wood  v.  The  United  States,  16  Pet.,  862.  In  that 
case,  the  court  say,  ^^  the  question  then  arises  whether  the 
66th  section  of  the  act  of  1799,  chap.  128,  has  been  repealed, 
or  whether  it  remains  in  full  force.  That  it  has  not  been 
expressly,  or  by  direct  terms,  repealed,  is  admitted ;  and  the 
question  resolves  itself  into  the  more  narrow  inquiry,  whether 
it  has  been  repealed  by  necessary  implication.  We  say  by 
necessary  implication,  fbr  it  is  not  sufficient  to  establish  that 
subsequent  laws  cover  some  or  even  all  the  cases  provided  for 
by  it,  for  they  may  be  merely  affirmative,  or  cumulative,  or 
auxiliary.  But  there  must  be  a  positive  repugnjincy  between 
the  provisions  of  the  new  laws  and  those  of  the  old ;  and  even 
then  the  old  law  is  repealed  by  implication  only  pro  tanto,  to 
the  extent  of  the  repugnancy." 

We  come  now  to  consider  the  act  of  1796.  The  act  of  the  20th 
of  December,  1792,  concerning  the  relinquishment  of  dower, 
in  the  2d  section,  provides  that  dower  may  be  relinquished 
before  two  justices  of  the  peace,  where  the  parties  reside  out 
of  the  commonwealth,  and  the  clerk  of  the  county  is  required 
to  certify  that  the  persons  taking  the  acknowledgment  were 
justices,  &c.  This  provision  is  repugnant  to  that  of  the  act 
of  1785,  which  requires  a  commission  to  be  issued  to  such 
justices. 

*By  the  act  of  the  17th  of  December,  1796,  two  per-  rut^An 
sons  were  authorized  to  be  appointed  by  joint  ballot  of  L 
the  legislature,  to  revise  the  laws  in  force,  &c.  These  persons, 
having  been  so  appointed,  reported  the  act  of  1796,  which  is 
entitled  '^  An  act  to  reduce  into  one  the  several  acts,  or  parts 
of  acts,  for  regulating  conveyances."  In  this  act  are  included 
parts  of  the  act  of  1776,  and  nearly  the  whole  of  the  act  of 
1786.  It  was  passed  the  19th  of  December,  1796,  and,  with 
all  other  acts  reported  at  the  same  time,  was  adopted  by  a 
general  act,  referring  to  the  various  acts,  and  providing  that 
"  so  much  of  everv  act  or  acts  before  recited,  as  comes  within 
the  purview  of  this  act,  shall  be  and  the  same  is  hereby 
repealed  from  and  after  the  Ist  day  of  January,  1797,"  on 
which  day  the  above  act  took  eflFect. 

That  part  of  the  act  of  1776,  authorizing  the  mayor  of  a 
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city  to  take  the  acknowledgment  of  a  feme  covert,  is  not  in- 
cluded in  the  act  of  1796 ;  nor  were  certain  provisions  of  the 
act  of  1748,  "  for  settling  the  titles  and  bounds  of  lands,"  &e-, 
included,  some  parts  of  which  have  since  been  recognized  by 
the  Court  of  Appeals  of  Kentucky,  as  in  force. 

Great  reliance  is  placed  by  the  counsel  for  the  defendants 
in  error,  in  the  case  of  Ifynes^s  Bepresentativea  v.   CampbeU^ 
6  Mon.  (KyOi  ^^6*     ^^  ^^^^  cbab^  tne  complainants  prayed  a 
rescision  of  the  contract  for  the  conveyance  of  a  certain  tract 
of  land,  on  the  ground  of  a  defect  of  title ;  and  the  court  held, 
that  they  were  not  bound  to  accept  the  deed  for  the  land,  ten- 
dered by  the  defendant,  as  some  of  the  conveyances  under 
which  he  claimed  were  not  acknowledged  and  recorded,  as 
the  law  required.  The  deeds  thus  objected  to  '^  were  acknowl- 
edged before  two  justices  of  the  peace  of  Dunwiddie  county, 
Virginia,  who  certified  simply  that  the  grantor  acknowledged 
the  same  before  them,  as  the  law  required,"  without  adding 
that  the  grantor  ^^  also  subscribed  the  same  in  their  presence. 
This  procee^^g  was  under  the  act  of  1792,  which  had  been 
construed  to  require  a  certificate  of  the  justices  that  the  deed 
had  been  subscribed  in  their  presence,  in  regard  to  deeds 
executed  within  the  state.     And  the  court  say,  they  turned 
their  attention  to  the  act  of  1776,  ^^  and  they  find  that  it  regu- 
lates only  conveyances  made  out  of  the  state,  and  that  it  pro- 
vides for  acknowledgement  alone,  before  two  justices  of  the 
peace,  and  says  not  a  word  about  subscribing,  and  if  that  act 
is  in  force  in  this  respect,  it  will  exactly  embrace  the  case  in 
question."    And  they  held  that  the  above  act  was  virtually 
repealed  by  the  act  of  1785,  which  requires  that  the  two  jus- 
tices taking  the  acknowledgment  should  be  commissionea  to 
do  so.    This  view  of  the  court,  as  regards  the  acknowledg- 
ments of  the  deeds  then  before  them,  was  undoubtedly  cor- 
rect.    It  is  the  construction  which  we  have  before  given  to 
this  part  of  the  act  of  1785.     The  attention  of  the  court  was 
not  drawn  to  any  other  point  than  the  one  before  them.  They 
did  not  say  that  that  part  of  the  act  of  1776  which  regulates 
♦6481  *^®  acknowledgment  *by  a  feme  covert,  which  is  wholly 
J  different  from  the  above,  was  repealed.     It  is  true  their 
language  is  general,  but  their  meaning  must  be  limited  to  the 
point  under  consideration.     This  decision,  therefore,  cannot 
be  considered  as  having  a  bearing  on  the  point  now  before  us. 

In  the  case  of  Prewet  v.  Graves  et  al.^  5  J,  J.  Marsh.  (Ky.), 
120,  the  court  say,  that  the  5th  section  of  the  act  of  1748  had 
been  repealed  by  subsequent  and  repugnant  enactments.  In 
Miller  et  al.  v.  Henshaw  ^  Oo.^  4  Dana,  (Ky.),  328,  they  say, 
in  reference  to  the  act  of  1776,  and  to  the  decision  of  JSynM^B 
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Bepresentatives  v.  Campbell,  above  cited,  that  the  act  of  1776 
"is  nowhere  repealed  by  express  words,  but  only  by  construc- 
tion, in  consequence  of  the  inconsistency  of  its  provisioiis  with 
those  of  subsequent  statutes ;  and  as  none  of  the  subsequent 
statutes  relate  to  the  authentication  of  deeds  of  personalty, 
out  of  the  state,  except  those  which  reduce  the  number  of 
witnesses  from  three  to  two,  there  can  be  no  inconsistency, 
and  therefore  no  constructiTe  repeal  of  so  much  of  this  statute 
as  relates  to  deeds  of  personalty,  except  as  to  the  number  of 
witnesses." 

In  McQawen  v.  Edy,  6  Litt.  (Ky.),  244,  the  court  held  the 
act  of  1748  was  in  K>rce  in  Kentucky,  in  regard  to  the  ac- 
knowledgment and  recording  of  mortgages  and  deeds  of  trust. 
By  the  act  of  1796,  a  deed,  executed  out  of  the  commonwealth 
for  lands  within  it,  was  required  to  be  recorded  in  eight  months. 
The  act  of  1786,  which  preceded  it,  required  such  deed  to  be 
recorded  in  eighteen  months ;  and  in  Taylor  v.  Shields,  5  Litt. 
(Ky.\  297,  the  question  was,  whether  the  latter  of  these  acts, 
in  tins  respect,  had  repealed  the  former;  and  i;he  court  say, 
"we  should  hesitate  much  to  give  such  effect  to  the  latter 
statute."  "Virtual  repeals  are  not  favored  by  courts.  A  body 
of  acts  ought  to  be  held  as  one  act,  so  far  as  they  do  not  con- 
flict with  each  other.  Here  the  same  restriction  to  the  *•  man- 
ner prescribed  by  law,'  existed  before  the  passage  of  our  act, 
as  well  as  afterwards ;  and  if,  in  transcribing  the  V irginia  Code 
into  ours,  any  part  shall  be  adjudged  to  be  repealed,  barely  by 
putting  in  the  date  of  transcribing  as  the  date  of  the  law,  and 
because  the  provision,  so  transcrioed,  shall  apparently  conflict 
with  any  former  part  not  so  transcribed,  it  may  be  of  serious 
consequence  to  the  community."  "We  incline,"  the  court 
say,  to  the  opinion,  "  that  the  clause  in  our  statute,  (of  1796,) 
^  in  the  manner  prescribed  by  law,'  meant  to  retain,  and  was 
intended  to  retain,  former  provisions,  with  regard  to  deeds  en- 
tire ; "  and  they  held,  that  the  recording  of  the  deed  within 
eighteen  months,  under  the  act  of  1785,  was  sufBcient. 

That  part  of  the  act  of  1785,  which  regulated  the  time  of 
recording  deeds,  executed  without  the  commonwealth,  was  not 
copied  into  the  act  of  1796,  and  yet  the  court  held  that  the 
latter  act,  in  this  respect,  did  not  repeal  the  former. 

In  Elliott  et  al.  v.  jPiersoU  et  oZ.,  1  Pet.,  889,  this  court  say, 
the  Virginia  statute  of  1748   "was  adopted  in  Ken-  r^oAQ 
tuckv,  at  her  *separation  from  Virginia,  and  is  under-  ^ 
stood  never  to  have  been  repealed." 

It  does  not  appear  that  the  question,  as  to  the  validity  of 
the  acknowledgment  of  a  deied  before  the  mayor  of  a  ci^,  by 
a  feme  covert,  under  the  act  of  1776,  since  that  of  1786  ha« 
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been  enacted,  has  ever  been  decided.  Some  general  expres- 
sions, as  above  stated,  have  been  used  by  the  Court  of  Ap- 
peals, in  regard  to  the  repeal  of  the  former  act  by  the  latter, 
but  those  expressions  did  not  relate  to  the  above  question. 
And  it  may  be  again  observed,  that  those  remarks  by  the 
Court  of  Appeals  can  only  be  held  to  apply  to  the  matter  then 
before  them ;  and  that  a  more  extended  application  of  them 
would  be  inconsistent  with  the  views  taken  by  the  same  court, 
in  the  other  cases  cited.  If  the  provision  in  the  act  of  1785, 
requiring  a  deed  executed  out  of  the  state  to  be  recorded  in 
eighteen  months,  is  not  repealed  by  the  act  of  1796,  requiring 
such  deed  to  be  recorded  in  eight  months,  is  the  act  oi  1776, 
authorizing  the  acknowledgment  of  a  deed  before  a  mayor,  by 
a  feme  covert,  repealed  by -subsequent  acts?  None  of  those 
acts  repeal,  in  terms,  the  above  provision  in  the  act  of  1776, 
and  they  contain  no  repugnant  provision.  Consequently,  the 
first  act  stands  unrepealed.  The  different  acts  on  the  same 
subject,  in  the  language  of  the  Court  of  Appeals,  must  be 
"  considered  as  one  act.  In  this  view,  the  provision  in  ques- 
tion stands  consistently  with  all  the  subsequent  statutes ;  and 
on  this  ground  we  feel  authorized  to  say,  that  the  acknowledg- 
ment of  the  deed  before  us  is  valid,  under  the  act  of  1776,  and 
that  it  conveyed  to  Ferguson,  the  grantee,  a  good  title  in  fee- 
simple.  The  clause  of  the  act  of  li96,  ^^  repealing  so  much  of 
the  acts  referred  to  as  come  within  the  purview  of  that  act," 
extends  no  further  than  the  repugnancy  of  the  act  of  1796  to 
the  provisions  of  the  acts  named. 

Upon  the  whole,  the  judgment  of  the  Circuit  Court  is  re- 
versed, at  the  costs  of  the  defendants,  and  the  cause  be 
remanded,  &c. 


♦6501  *I'*^^''^®  ^^  William  L.  Brown  and  Wife,  Plain- 

-I        TIFF  IN  ERROR,  V,   JOSBPH  CLEMENTS    AND  JONA- 
THAN Hunt,  Defendants  in  error. 

Under  the  acts  of  Congress,  providing  for  the  subdivision  of  the  public  lands, 
and  the  instructions  of  the  Secretary  of  the  Treasury,  made  under  the  act 
of  24th  April,  1820,  entitled  **  An  act,  making  farther  provision  for  the  sale 
of  the  public  lands,"  it  is  the  duty  of  the  surveyor-general  to  lay  out  a 
fractional  section  in  such  a  manner  that  an  entire  quarter-sectfan  maybe 
had  if  the  fraction  will  admit  of  it. 

The  surveyor-general  has  no  right  to  divide  a  fractional  section  t  r  arbitrary 
lines,  80  as  to  prevent  a  regular  quarter-section  from  being  taken  up.^ 

^Oysbbulbd.  Oazzam  v.  Phillip^^  20  How.,  877.   Cited.  Raiiroad  Co.  v. 
iScAurmetr,  7Wall.,  280. 
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This  case  was  brought  up,  by  writ  of  error,  under  the 
twenty-fifth -section  of  the  Judiciary  Act,  from  the  Supreme* 
Court  of  the  state  of  Alabama. 

It  was  an  ejectment,  brought  by  the  plaintiffs  in  error  to 
recover  2^^^^  acres  of  land,  in  the  possession  of  Clements  as 
the  tenant  of  Hunt.  The  plaintiff  claimed  title  through  a 
patent  to  James  Ethe ridge,  and  the  defendants  through  a 
patent  to  W.  D.  Stone.  Both  Etheridge  and  Stone  claimed 
as  pre-emptioners  under  the  act  of  Congress,  passed  on  the  29th 
of  May,  1880. 

The  question  depended  upon  the  manner  in  which  the  frac- 
tional section  twenty-two,  in  township  four  south,  of  range 
one  west,  in  the  district  of  lands  subject  to  sale  at  St.  Stephens, 
Alabama,  should  be  laid  out. 

A  reference  to  the  annexed  diagrams  will  make  it  more  in- 
telligible. 


8 


9 

^ 

\ 

6 

S            9 

Noe.  1,  2,  8,  4  represent  the  whole  section ;  but  in  conse* 
quence  of  prioi  claims  or  grants,  only  that  part  of  it  included 
within  1,  5,  6,  7,  8,  9, 10,  was  subject  to  entry,  containing  the 
entire  south-west  quarter-section,  and  some  additional  land 
upon  the  east  and  north.  The  surveyor  divided  the  whole  of 
this  into  two  parts  by  a  line  running  from  11  to  12,  one  of 
which  parts  (marked  A)  contained  92.67  acres,  and  r«gc-i 
the  other  (marked  B)  contained  110.50.  The  *plaintiff  ^ 
claimed  to  extend  the  part  A  over  the  whole  square  which 
constituted  the  quarter-section,  as  represented  by  dotted  lines. 

On  the  28th  of  January,  1881,  Etheridge  presented  the  fol- 
lowing application  and  affidavit: 

^To  the  Register  and  Receiver  of  the  Land-office  at  St. 
Stephens : 
^^  You  will  please  to  take  notice  that  I,  James  Etheridge,  of 
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Mobile  county,  Alabama,  claim  the  right  of  pre-emption, 
under  the  act  of  Congress  of  the  29th  May,  1880,  tc  the  south- 
west quarter-fiection  22,  t.  4,  r.  1  west.'* 

Affidavit. — ^^  James  Etheridge,  being  sworn,  maketh  oath 
that  the  above  described  tract  of  land  was  planted  and  culti- 
vated by  him  in  the  year  1829,  and  remained  in  his  possession 
from  the  year  1829  until  after  the  29th  May,  1830.  That  the 
said  land  was  occupied  and  cultivated  by  him  in  his  own 
right,  and  not  as  the  tenant  of  any  other  person.  That  the 
said  land  was  enclosed  with  his  own  fence,  and  that  there  was 
no  person  concerned  with  him  in  the  occupation  and  cultiva- 
tion of  the  said  land ;  and  that  the  present  claim  does  not  in- 
terfere with  the  right  of  any  other  person,  and  that  he  be- 
lieves he  is  entitled  to  the  same  under  the  act  of  Congress  of 
the  29th  May,  1880,  and  that  the  said  tract  is  within  the  cor- 
porate limits  of  the  city  of  Mobile. 

J.  Ethbbidge." 

The  affidavit  was  sustained  by  the  oaths  of  Daniel  Robert- 
son and  John  Carr. 

On  the  25th  of  March,  IfiSl,  Stone  presented  the  following 
application  and  affidavit : 

^^To  the  Register  and  Receiver  of  the  Land-office  at  St. 
Stephens,  Alabama: 
^^  You  will  please  to  take  notice  that  I,  William  D.  Stone,  of 
Mobile  county,  Alabama,  claim  the  right  of  pre-emption, 
under  the  act  of  Congress  of  the  29th  of  May,  1880,  to  the 
fraction  situated  in  the  west  part  of  the  south-east  quarter  of 
section  22,  in  township  4,  range  1,  west  of  18. 

WiLUAM  D.  Stone.** 

Affidavit. — ^^  William  D.  Stone,  being  sworn,  maketh  oath 
that  the  above  described  tract  of  land  was  planted  and  culti- 
vated by  him  in  the  year  1829,  and  remained  in  his  possession 
from  the  year  1829  until  the  29th  May,  1880,  and  that  the 
said  land  was  occupied  and  cultivated  by  him  in  his  own 
right,  and  not  as  the  tenant  of  any  other  person.  That  the 
said  tract  of  land  was  enclosed  with  his  own  fence,  and  that 
there  was  no  person  concerned  or  connected  with  him  in  the 
cultivation  of  the  said  land,  and  that  this  present  claim  does 
not  interfere  with  the  rights  of  any  other  person;  and  further, 
that  the  tract  described  is  within  the  present  corporate  limits 
of  the  city  of  Mobile.  William  D.  Stone." 
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The  affidavit  was  supported  by  the  oaths  of  Samuel  H.  Gar^ 
row  and  James  Dowell. 

•On  the  20th  of  June,  1831,  the  register  and  receiver  ^ggg 
issued  the  foUowiag  certificate : 

E Extract  from  abstract  of  claims  to  pre-emption,  under  the 

act  of  29th  May,  1830. 

*^  Land-offiee,  St.  Stephen*,  Alabama. 
Abstract  of  clwms  to  preemptions  to  lands  that  are  reported 
to  have  been  surveyed,  but  the  township  plats  not  fur- 
nished to  this  oiBce. 


^TliS: 


"Land-office,  St.  Stephens,  Ala.,  June  20, 1831. 
"  It  is  the  opinion  of  the  undersigned,  that  the  foregoing 
olaimauts  are  each  entitled  to  the  right  of  pre-emption,  under 
the  act  of  Congress  of  the  29th  Afay,  1830,  to  the  tract  or 
tracts  by  them  claimed,  and  annexed  to  their  luimes  respeo- 
tively,  in  the  foregoing  abstract. 

John  B.  Hazaed,  Register. 
J.  H.  OWBN,  Receiver." 

The  aocouDt  of  sales  was  entered  in  the  book  at  some  period 
which  the  record  does  not  show,  and  was  as  follows: 

Extract  from  account  of  land  sold  by  register  and  receiver. 

"Account   of  lands   sold,   and  moneys  entered   in   payment 
therefor,  in  AprU,  1882. 


On  the  30th  of  April,  1882,  the  register  gave  to  Etheridge 
the  following  oertifloate : 
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G. — Certificate. 
**  Pre-emption  No.  4,539,  act  29th  May,  1880. 

^^  Land-office^  St.  Stephens^  Ala.^  April  30, 1832. 

"It  is  hereby  certified,  that,  in  pureuance  of  law,  James 
Etheridge,  of  Mobile  county,  Alabama,  on  this  day  purcliased 
of  the  register  of  this  office,  the  lot  or  south-west  quarter  of 
section  number  twenty-two,  of  township  No.  4  south,  in  range 
number  one  west,  containing  ninety-two  rf^  acres,  at  the  rate 
of  one  dollar  and  twenty-five  cents  per  acre,  amounting  to  one 
mftf^o-i  hundred  and  fifteen  r^  dollars,  *for  which  tne  said 
^  James  Etheridge  has  made  payment  in  full,  as  required 
by  law. 

"  Now,  therefore,  be  it  known,  that  on  presentation  of  this 
certificate  to  the  commissioner  of  the  General  Land-office,  the 
said  James  Etheridge  shall  be  entitled  to  receive  a  patent  for 
the  lot  above  described. 

John  B.  Hazard,  Register.' 


9> 


On  the  same  day  a  certificate  was  issued  to  Stone,  as  ap- 
pears from  the  following  extract  from  the  record  of  certificates 
issued  for  lands  sold. 

"  Record  of  certificates  issued  for  lands  sold,  &c. 
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On  the  17th  of  December,  1882,  a  patent  was  issued  to 
Stone.  It  granted  the  land  described  in  the  following  pie- 
amble : 


"Pre-emption  certificate.  No.  4,549.— The  United  States  of 
America,  to  all  to  whom  these  present  shall  come,  greet- 
ing: 

"Whereas  William  D.  Stone,  of  Mobile,  has  deposited  in 
the  General  Land-office  of  the  United  States  a  certificate  of 
the  register  of  the  Land-office  at  St.  Stephens,  whereby  it 
appeal's  that  full  payment  has  been  made  by  the  said  William 
D.  Stone,  according  to  the  act  of  Congress  of  the  24th  of 
April,  1820,  entitled  "An  act  making  mrther  provision  for 
the  sale  of  the  public  lands,"  for  the  sonth-esst  subdivision  ci 
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fractional  section  twenty-two,  in  township  four,  south  of  range 
one  west,  in  the  district  of  lands  subject  to  sale  at  St. 
Stephens,  Alabama,  containing  one  hundred  and  ten  acres 
and  fifty  one-hundredths  of  an  acre,  according  to  the  official 
plat  of  the  survey  of  said  land  returned  to  the  General  Land- 
office  by  the  surveyor^eneral,  which  said  tract  has  been  pur- 
chased by  the  said  William  D.  Stone. 
"  Now  know  ye,"  &o.,  &c. 

On  the  80th  of  May,  1888,  a  patent  was  issued  to  Etheridge 
for  the  land  described  in  the  preamble. 

^^  Pre-emption  certificate,  number  4,589. 

^^  The  United  States  of  America,  to  all  to  whom  these  pres- 
ents shall  come,  greeting : 

^^  Whereas,  James  Etheridge,  of  Mobile  county,  Alabama, 
has  deposited  in  the  General  Land-office  of  the  UDited  States 
a  certificate  of  the  register  of  the  Land-office  at  St.  Stephens, 
whereby  it  appears  that  payment  has  been  made  by  the  said 
James  Etheridge,  ^according  to  the  provisions  of  the  rm£»cA 
act  of  Congress  of  the  24th  April,  1820,  entitled  «  An  L  ^^ 
act  making  further  provisions  for  the  sale  of  the  publi^ 
lands,"  for  the  south-west  quarter  of  section  twenty-two,  ii 
township  four,  south  of  range  one  west,  in  the  district  oi 
lands  subject  to  sale  at  St.  Stephens,  Alabama,  containing 
ninety-two  acres  and  sixty-seven  hundreths  of  an  acre,  accord- 
ing to  the  official  plat  of  the  survey  of  the  said  lands  returned 
to  the  General  Land-office  by  the  surveypr-general,  which  said 
tract  has  been  purchased  by  the  said  James  Etheridge. 

"  Now  know  ye,"  &c.,  &c. 

In  April,  1888,  Brown  and  wife,  claiming  under  the  title  of 
Etheridge,  brought  an  ejectment  against  Clements  for  the  east 
half  of  the  south-west  quarter  oi  fractional  section  twenty- 
two.  The  case  came  on  for  trial  at  the  April  term,  1841,  in 
the  Circuit  Court  of  the  state  of  Alabama,  for  the  countv  of 
Mobile,  in  the  course  of  which  the  following  bill  of  exceptions 
and  agreement  were  filed. 

Bill  of  HxeeptioM, 

^  Be  it  remembered,  that  upon  the  trial  of  this  cause,  the 
plaintifiB  gave  in  evidence  the  paper  hereto  annexed,  marked 
A,  being  a  duly  certified  copy  of  a  patent  from  the  United 
States  government  to  James  Etheridge ;  and  thereupoo,  it  was 
admitted  by  the  defendants,  that  the  plaintiffs  had,  at  the  date 
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of  the  demise,  and  time  of  trial,  all  the  rights  of  said  patentee 
Etheridge  in  the  land  described  in  the  declaration.     Plaintiffs 
also  gave  in  evidence  paper  marked  B,  hereto  annexed,  being 
a  plat  of  a  survey  made  and  returned,  under  an  order  of  this 
court,  by  the  surveyor  for  the  county  of  Mobile,  and  proved 
by  said  surveyor  that  said  survey  was  truly  made,  according  to 
said  order,  and  that  the  plat  returned  shows  correctly  the 
external  lines  and  comers  of  said  fractional  section  twenty- 
two.     That  he  found  the  south-west  corner  of  said  fractional 
section,  as  shown  by  the  plat  returned ;  and  also  found,  on  the 
section  lines  of  said  fractional  section,  the  half  mile  posts, 
each  post  being  a  half  mile  from  the  south-west  corner  of  said 
fractional  section.     That  these  posts  bore  evidence  of  being 
those  put  down  by  the  United  States  surveyor,  on  running  the 
section  lines.    That  an  entire  south-west  quarter  exists  in  said 
fractional  section,  without  interference  with  any  private  land 
claim,  and  leaving  a  residuum  both  on  the  north  and  on  the 
east  of  said  quarter-section,  as  shown  by  the  plat  returned  by 
him;    and    also,   that  said   fractional  section   contains  two 
hundred  and  ten  acres.     The  defendants  admitted  that  they 
were  in  possession,  at  the  time  of  service  of  the  declaration,  of 
sixteen  acres  of  the  land  described  in  the  declaration.    The 
defendants  gave  in  evidence,  by  consent  of  plaintiffs,  a  certi- 
fied copy  of  a  patent  from  the  United  States  government  to 
William  D.  Stone,  hereto  annexed,  marked  No.  1 ;  and  there- 
upon, it  was  admitted  by  the  plaintiffs,  that  the  defendants 

*65fi1  ^^^  ^^^  ^^^  rights  of  the  said  patentee,  Stone,  in 
-I  *the  land  admitted  to  have  been  in  their  possession  at 
the  time  of  the  service  of  the  declaration. 

^^  The  defendants  offered  in  evidence  duly  certified  copies  of 
the  o£5cial  township  plats  of  1882  and  1885,  of  the  township  in 
which  the  land  sued  for  is  situated,  (extracts  from  which  are 
hereunto  annexed,  marked  No.  2,)  to  show  the  boundaries  and 
contents  of  the  land  described  in  said  patents  te  said  Ethe- 
ridge and  te  said  Stene,  without  having  offered,  or  professing 
to  have  any  other  evidence  than  the  plats  tlemselves  afford, 
to  prove  that  the  subdivision,  corners,  and  lines  dividing  said 
fractional  section,  as  exhibited  in  the  said  plats,  had  been  run 
and  marked  on  the  ground.  To  the  admission  of  which  evi- 
dence the  plaintiffs  objected;  and  their  objection  was  over- 
ruled, and  said  plats  allowed  to  go  to  the  jury.  The  plaintifb 
admitted,  that  if  the  line,  as  marked  on  said  extract  from 
plats  (No.  2)  dividing  lots  A  and  B,  is  a  legal  line,  lot  B,  as 
exhibited,  will  cover  the  land  sued  for. 

**  The  plaintiffs  further  gave  in  evidence,  that  the  said  line 
and  oorners,  as  exhibited  on  the  f  xtract,  (No.  2,)  had  never 
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been  run  or  marked  on  the  ground ;  and  also  gave  in  evidence 
papers  marked  C,  D,  E,  F,  G,  H,  being  duly  certified  tran- 
scripts of  records  from  the  Land-office  at  St.  Stephens, 
Alabama. 

"The  defendants  gave  in  evidence  paper  marked  No.  8, 
being  a  duly  certified  copy  of  the  instructions  of  the  Secretary 
of  the  Treasurv,  bearing  date  the  10th  day  of  June,  1820,  also 
20th  January,  1826. 

"  The  plaintiffs  gave  in  evidence  paper  marked  I,  being  a 
duly  certified  copy  of  the  circular  of  the  Secretary  of  the 
Treasury,  of  date  the  8th  day  of  May,  1882. 

"Upon  the  foregoing  evidence,  the  court  instructed  the 
jury,  that  if  they  believed  the  same,  they  must  find  for  the 
defendants.  The  court  further  instructed  the  jury,  that  if 
said  fractional  section  (No.  22)  was  capable  of  being  subdi- 
vided into  an  entire  south-west  quarter-section  and  two  half 
quarter-sections,  leaving  a  residuum  as  shown  by  the  said  map 
and  evidence  of  the  county  surveyor,  still  the  surveyor-general 
was  not  required,  under  the  acts  of  Congress  providing  for  the 
subdivision  of  the  public  land,  and  the  instructions  of  the 
Secretary  of  the  Treasury,  made  under  the  act  of  the  24th  of 
April,  1820,  entitled  '  An  act  making  further  provision  for  the 
sale  of  the  public  lands,'  to  make,  in  his  subdivision  of  the 
same,  either  such  quarter-section  or  half  quarter-sections,  but 
might  lawfully  subdivide  the  same  into  two  lots,  (A  and  B,) 
as  indicated  by  said  plat  of  1882 ;  and  that  under  said  evi- 
dence, Etheridge's  title  would  not  hold  the  whole  south-west 
quarter  of  said  fractional  section,  but  only  lot  A,  and  that 
Stone's  title  would  hold  lot  B,  being  the  balance  of  said 
fractional  section. 

"  To  which  instructions,  and  each  and  every  of  them,  r«ggg 
the  plaintiffs,  *by  their  counsel,  except,  and  pray  the  *- 
court  to  sign  and  seal  this  their  bill  of  exceptions. 

E.  L.  Dabgan.    [seal.]'* 

Agreement  of  the  parties : — 

"  The  parties  to  this  cause,  not  wishing  to  encumber  the 
record  by  copying  from  the  book  entitled  *  General  Public 
Acts  of  Congress  respecting  the  sale  and  disposition  of  the 
public  lands,  with  instructions  issued  from  time  to  time  by 
the  Secretary  of  the  Treasury  and  commissioner  of  the  General 
Land-office,  and  official  opinions  of  the  attorney-general  on 
questions  arising  under  the  land  laws,'  and  which  instructions 
are  contained  in  the  2d  volume,  part  2d,  prepared  and  printed 
bv  order  of  the  Senate,  agree  that  said  book  may  be  used  by 
either  party,  and  any  thing  therein  contained  read  as  illustra- 
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tion  of  the  practice  of  the  Land-office,  and  construction  tliai 
the  acts  of  Congress  had  received  in  that  branch  of  the  govern 
ment.  The  same  work  can  be  referred  to  by  either  partjr  in 
the  Supreme  Court,  for  the  purpose  aforesaid.  The  parties 
further  agree,  that  for  exhibit  No  2,  being  the  official  map  of 
the  survey  of  the  township  described  in  the  patents  of  both 
plaintiffs  and  defendants,  the  map  contained  in  the  same  book 
above  described,  between  pages  134  and  185,  shall  be  referred 
to  as  if  the  same  was  incorporated  with,  and  formed  a  part  of 
the  record  in  this  cause* 

Sherman  &  Chambers, 

Attorneys  for  plaintifb. 

GrORBOK,  Campbell  &  Chaiiidlsb, 

Attorneys  for  defendants.** 


The  jury  having  found  for  the  defendants  under  the  above 
instructions,  the  case  was  carried  to  the  Supreme  Court  of  the 
state  of  Alabama,  where  the  opinion  of  the  court  below  was 
affirmed. 

A  writ  of  error  brought  it  to  this  court. 

WtUis  EaU  <ind  Sherman,  for  the  plaintiff  in  error. 
Janes,  for  the  defendants  in  error. 

Hall  stated  the  case,  and  claimed  the  entire  quarter-section. 
It  was  not  within  the  exceptions  of  the  act  of  1880,  beinflp 
neither  reserved  nor  appropriated.  The  agent  of  the  United 
States  cannot  prescribe  any  other  conditions  than  those  which 
are  found  in  the  law.  The  south-west  quarter  of  section  22 
is  a  specific  thing.  A  patent  was  issued  to  Etheridge  for  it. 
It  is  true  that  the  patent  says  that  it  contains  only  ninety-two 
acres  and  sixtynseven  hundredths,  but  this  is  mere  surplusage, 
and  does  not  detract  from  the  legal  efficacy  of  the  grant.  6 
Cow.  (N.  Y.),  706. 

The  defendant  in  error  settled  upon  the  south-east  quarter, 
but  there  were  previous  claims  to  a  part  of  it,  which  had  a 
preference,  and  he  only  claimed  wlukt  remained.  Stone's 
claim  to  the  south-east  quarter  was  put  in  three  months  after 
ours.  In  order  to  effect  a  valid  title  under  the  pre-emption 
law,  three  things  are  required. 

*6571      *^*  ^^       ^  must  belong  to  the  United  StateSi  and 
-'  be  unappropriated. 

2.  It  must  conform  to  the  regular  and  legal  subdivisions. 

8.  The  settlement  must  be  upon  the  quarteiHMCtion  which 
is  claimed. 

The  patents  of  the  parties  in  this  case  do  not  dash  with 
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Meh  othfsr.  One  iB  for  the  »outh*we8t  quarter-section,  and  the 
other  for  the  south-east  subdivision.  A  subdivision  is  not  a 
leffal  term,  and  is  synonymous,  in  this  case,  with  quarter. 
The  part  claimed  by  the  defendant  in  error  is  called  by  differ- 
ent names,  for  example,  "  a  fraction  of  22,"  "  south-east  sub  • 
division,"  "  fraction  and  south-east  subdivision,"  and  "  south- 
east sub-fraction."  They  all  mean  the  same  thing,  which  is, 
a  fractional  part  of  the  south-^ast  quarter-section.  The  dis- 
pute has  arisen  because  the  surveyor  has  drawn  a  line  not 
authorized  by  law,  dividing  the  section  into  two  parts.  The 
authority  which  is  supposed  to  exist  for  such  a  line  is  the  law 
of  1820,  (1  Land  Laws,  828 ;)  but  we  say  that  this  law  does 
not  apply  to  the  case,  or  if  it  does,  that  it  is  controlled  by  the 
act  of  1880,  which  says  that  we  are  entitled  to  a  quarter- 
section.  But  these  laws  are  not  inconsistent  with  each  other. 
18  Pet.,  498. 

All  the  laws,  beginning  with  the  ordinance  of  1786,  which 
directs  the  public  lands  to  be  laid  off  into  townships,  and 
coming  down  to  the  law  of  1882,  (1  Land  Laws,  493,)  have 
the  same  system  in  view,  viz. :  running  the  lines  geographi- 
cally, and  laying  the  land  off  into  squares.  The  acts  of  1804 
and  1806,  (1  Land  Laws,  104, 108,)  requiring  lands  to  be  laid 
out  and  offered  for  sale  in  quarter-sections,  are  unrepealed,  for 
the  act  of  1820  refers  to  them,  and  recognizes  the  same  mode 
of  running  out  the  lines.  Laws  must  be  construed  together. 
Dwar.  Stat.,  674.  The  act  of  1820  supposes  that  the  land  is 
already  laid  off  in  ouarter-sections,  and  not  that  new  lines  are 
to  be  run.  The  rererence  to  the  rules  which  the  Secretary  of 
the  Treasury  is  authorized  to  prescribe,  is  to  the  manner  of 
executing  the  established  provisions  of  existing  laws,  and  not 
that  the  system  iteelf  should  be  changed.  The  word  "frac- 
tion "  in  the  law  must  be  construed  to  mean  the  piece  which 
is  left  after  a  quarter-section  is  carved  out.  The  object  of  all 
the  land  laws  (which  Mr.  Sail  examined  in  detail)  is  twofold. 
1st.  To  avoid  a  conflict  as  to  boundaries,  because  each  man's 
possession  is  a  regular  geometrical  figure ;  and,  2d.  To  guard 
against  favoritism  and  partiality,  by  requiring  the  whole  ngure 
to  be  purchased.  After  the  surveyor-general  had  run  these 
lines,  he  was  functus  officio^  and  had  no  right  to  obliterate 
them,  unless  by  a  fresh  act  of  Congress.     We  contend : 

1.  That  this  quarter-section  is  given  to  us  by  the  act  of 
1880. 

2.  That  there  have  been  no  laches  on  our  part. 

8.  That  we  have  the  higher  equity,  our  claim  being  two  or 
three  months  earlier  than  that  of  the  other  side. 
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^Sherman  here  gave  notice,  that  in  his  reply,  he  should 
refer  to  the  following  authorities.  6  Cranch,  287 ;  1  Paine, 
494 ;  4  Wash.  C.  C,  45 ;  2  Port.  (Ala.),  42,  48 ;  7  Id.,  861, 
860,  482;  8  Stew.  (Ala.),  76;  1  Pet.,  666;  Stat.  Ala.,  288; 
18  Pet.,  486,  498;  4  La.,  647;  18  Id.,  647;  1  Id.,  66. 

JoneB^  for  defendant  in  error. 

Both  patents  can  stand.  The  parties  are  both  pre-emption- 
ers,  and  entered  and  paid  for  their  land  on  the  same  day,  and 
received  certificates  for  it.  Our  patent  is  the  elder.  What 
does  it  grant?  The  description  of  the  property  is,  the  "south- 
east subdivision,"  &c.,  "  according  to  the  official  plat  of  the 
surveyor."  We  must,  therefore,  look  at  the  official  survey, 
returned  before  the  patent  issued.  It  is  the  same  thing  as  if  it 
had  actually  been  inserted  in  the  body  of  the  patent.  There 
are  two  subdivisions  marked  upon  it,  and  no  one  can  doubt 
which  is  the  south-eastern.  It  corresponds,  also,  with  the 
original  entry,  which  we  find  to  be  one  hundred  and  ten  and 
a  half  acres.  The  patent  contains  the  exact  technical  descrip- 
tion of  the  land,  as  claimed  by  us. 

The  argument  upon  the  other  side  is,  that  the  surveyor- 
general  had  no  right  to  lay  off  the  laud  in  these  two  subdivi- 
sions, and  that  his  act,  being  illegal,  is  void.  But  if  he  has 
done  an  illegal  act,  does  that  destroy  our  title  ?  This  section 
is  a  fractional  one,  containing  only  two  hundred  and  three 
acres,  forty-three  more  than  a  quarter-section.  Were  we 
bound  to  £vide  this  into  half  or  quarter-sections?  Had  not 
the  Secretary  of  the  Treasury  power  to  adapt  the  mode  of  lay- 
ing it  out  to  the  state  of  the  country  ?  The  act  of  Congress 
was  prospective,  and  designed  to  provide  for  just  such  a  case 
as  this.  What  is  left  of  the  section,  after  satisfying  elder 
claims,  is  singularly  shaped,  and  could  not  have  been  hiid  out 
into  squares. 

It  is  made  an  objection  to  the  subdivision  by  the  surveyor, 
that  the  dividing  line  was  never  run  and  marked  upon  the 
ground.  But  if  this  be  sound,  it  will  impeach  every  title 
made  under  that  survey.  The  irregularity  of  the  figure  is  no 
objection  to  the  subdivision,  for  the  act  of  1820  provides  for 
the  case.  It  directs  whole  sections  to  be  laid  off  by  north 
and  south  lines,  but  fractional  sections  are  left  to  the  judg- 
ment of  the  Secretary  of  the  Treasury.  The  act  of  1880  in- 
troduces no  new  system  for  the  benefit  of  pre-emptioners,  but 
refers  to  the  system  which  was  then  in  existence.  Under  it, 
if  an  entire  quarter-section  had  been  laid  out,  there  would 
have  been  only  forty  acres  left,  and  if  several  claimants  had 
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been  living  on  it,  it  would  have  been  impossible  to  divide  the 
land  amongst  them  all. 

Shermany  in  reply,  laid  down  the  following  propositions : 

1.  That  Etheridge's  patent,  legally  construed,  will  hold  the 
whole  *  "  south-west  quarter  "  of  Pactional  section  num-  r»gc  a 
ber  22,  according  to  his  claim,  allowance,  and  right,  '- 
under  the  pre-emption  law. 

2.  That  Stone's  patent  for  the  ^^  south-east  subdivision  "  of 
said  section,  legally  construed,  will  hold  only  the  south-east 
legal  subdivision  of  the  same;  and  that  the  south-east  frac- 
tional quarter  is  such  south-east  ^^  legal  subdivision,"  according 
to  his  claim  and  right  under  the  pre-emption  law. 

3.  That  if  the  patents  cannot  oe  legally  so  construed  as  to 
avoid  conflict,  yet  that  Etheridge's  preliminary  title,  and  rights 
under  the  pre-emption  law,  are  sufficient  to  authorize  the  plain- 
tiffs to  recover ;  and  that  under  the  statutes  of  Alabama,  the 
certificate  issued  to  Etheridge,  which  is  older  than  the  certifi- 
cate or  patent  to  Stone,  is  sufficient  to  authorize  the  plaintiffs 
to  recover. 

These  lands  were  surveyed  in  1820,  and  the  corners  marked. 
It  is  stated  in  the  record  that  they  found  the  south-west  cor- 
ner and  the  half-mile  posts  all  marked.  Etheridge's  patent 
includes  the  whole  of  the  south-west  quarter,  and  the  grant- 
ing clause  is  not  restrained  by  a  reference  to  the  number  of 
acres,  which  is  merely  descriptive.  See  the  authorities  already 
cited,  and  also,  5  Mason,  410 ;  1  Pet.,  C.  C,  496 ;  6  Cow. 
(N.  Y.),  706. 

The  pre-emption  act  of  1880  says  that  persons  must  take 
some  legal  subdivision.  The  direction  is  positive  on  this  sub- 
ject. The  south-west  quarter  was  such  a  subdivision,  and 
created  in  1820,  when  the  lines  were  run.  There  were  three 
corners  established  then,  and  any  one  could  run  the  fourth 
line :  and  the  fact  of  the  case  is,  that  these  section  lines  are 
the  only  ones  which  were  ever  run.  The  system  was  adopted 
in  1805.  Under  it,  quarter-sections  could  be  found  without 
being  run  out,  because  half-mile  posts  were  put  down.  The 
law,  then,  created  this  quarter-section,  which  was  established 
as  soon  as  the  posts  were  planted.  Etheridge  lived  in  sight  of 
a  post.  The  lines  which  the  surveyor  makes  upon  paper  are 
not  boundaries,  but  are  merely  indicative  of  subdivisions 
which  the  law  has  created.    5  How.  (Miss.),  751. 

A  quarter-eeotion  is  a  definite,  precise,  leg^l  thing.  2  Laws 
and  Instructions,  180, 181, 188, 184, 187;  4  Stew.  &  P.  (Ala.), 
896;  7Port.  (AJaO,  482. 

761 


eSd  SUPREME    COURT. 


Brown's  Lessee  e.  Clements  et  aL 


Etheridge's  patent  is  not  for  the  lot  A,  wb5ch  runs  into  the 
north-west  quarter-section. 

The  act  of  1805  speaks  of  corners  and  lines  not  run  out; 
and  the  second  section  of  the  act  of  1796  (Land  Laws,  51,) 
shows  what  the  surveyor-general  must  return,  by  directing 
that  his  plat  must  be  made  up  from  field  books.     2  Port. 
(Ala.),  40 ;  3  Stew.  (Ala.),  76 ;  7  Port.  (Ala.),  482,  434,  485 ; 
8  Stew.  (Ala.),  896.     These  two  certificates  being  issued  by 
the  same  officer,  on  the  same  day,  must  be  interpreted  so  as  to 
avoid  a  conflict  between  them.     Lot  A  cannot  be  held  under 
Etheridge's  patent,  because  it  runs  out  of  the  south-west 
*8B01  4^^^^^^*    Stone's  is  described  to  be  the  south-east  *sub- 
^  division ;  but  what  is  that,  and  how  can  it  be  found,  as 
no  lines  were  ever  run  upon  the  ground?     2  Land  Laws,  303, 
820,  787,  999,  826,  827. 

In  instructions  from  the  commissioner,  dated  January  20, 
1826,  a  fractional  section  is  defined  to  be  '^  a  tract  of  land  not 
bounded  by  sectional  lines  on  all  sides,  in  consequence  of  the 
intervention  of  a  navigable  stream,  or  some  other  boundary 
recognized  by  law,  and  containing  a  less  quantity  than  six 
hundred  and  forty  acres ; "  and  the  surveyor  is  directed,  in 
^^  subdividing  fractional  sections,  containing  one  hundred  and 
sixty  acres  and  upwards,"  to  ^^  designate  as  many  full  half- 
quarter-sections  as  practicable,  and  the  residuary  lot  will  then 
be  a  fraction  of  the  fractional  quarter-section  of  which  it  forms 
a  part.     2  Land  Laws,  853,  854,  921,  983,  934, 136. 

Mr.  Justice  McKINLEY  delivered  the  opinion  of  the  court. 

This  case  comes  before  this  court  on  a  writ  of  error  to  the 
Supreme  Court  of  the  state  of  Alabama. 

The  plaintiffs  brought  an  action  of  ejectment  against  the 
defendants,  in  the  Circuit  Court  for  the  county  of  Mobile,  in 
said  state;  and  upon  the  trial,  they  read  in  evidence  the 
following  claim  and  entry :  "  To  the  register  and  receiver  of 
the  Laud-office  at  St.  Stephens :  You  will  please  take  notice, 
that  I,  James  Etheridge,  of  Mobile  county,  Alabama,  claim 
the  right  of  pre-emption,  under  the  act  of  Congress,  of  the 
29th  of  May,  1830,  to  the  south-west  quarternsection  22,  town- 
ship 4,  range  1  west ; "  and  that  on  the  28th  day  of  January, 
1831,  the  said  James  Etheridge  made  the  necessary  proof  that 
he  had  planted  and  cultivated  said  quarter-section  in  the  year 
1829,  and  remained  in  possession  until  after  the  29th  day  of 
May,  1830.  The  plaintiff  also  read  in  evidence  a  patent  from 
the  United  States,  bearing  date  the  30th  day  of  May,  188S, 
reciting  that,  ^^  Whereas  James  Etheridge,  of  Mobile  county, 
Alabama,  has  deposited  in  the  General  Land-office  of  the 
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United  States,  a  certificate  of  the  register  of  the  Land-o£Sce 
at  St.  Stephens,  whereby  it  appears  that  payment  has  been 
made  by  the  said  James  Etheridge,  according  to  the  provisions 
of  the  act  of  Congress  of  the  24th  of  April,  1820,  entitled 
^  An  act  making  mrther  provision  for  the  sale  of  the  public 
lands,'  for  the  south-west  quarter  of  section  22,  in  township  4, 
south  of  range  1  west,  in  the  district  of  lands  subject  to  sale 
at  St.  Stephens,  Alabama,  containing  ninety-two  acres  and 
sixtynseven  hundredths  of  an  acre,  according  to  the  official  plat 
of  the  survey  of  the  said  lands,  returned  to  the  General  Land- 
office,  by  the  surveyor-general,  which  said  tract  has  been 
purchased  by  the  said  James  Etheridge: 

*^Now  know  ye,  that  the  United  States  of  America,  in 
consideration  of  the  premises,  and  in  conformity  with  the 
several  acts  of  Congress,  in  such  case  made  and  provided, 
have  given  and  granted,  and  by  these  presents  do  give  and 
g^ant,  unto  the  said  James  Etheridge,  and  to  his  neirs,  the 
said  tract,  above  described,"  &c. 

*In  obedience  to  an  order  of  the  Circuit  Court,  the  rmaa-t 
surveyor  of  Mobile  county  went  upon  the  land  in  contro-  *- 
versy,  and  made  an  actual  survey,  and  returned  a  plat  thereof 
into  court,  showing  that  the  section  22  was  covered  by  private 
land  claims,  except  the  whole  of  the  south-west  quarter,  on 
which  James  Etheridge  had  made  his  entry;  and  a  small 
fraction  in  the  south-east  quarter,  entered,  under  the  pre- 
emption law,  by  William  D.  Stone;  and  a  fraction  in  the 
north-east  and  north-west  quarters  of  said  section ;  which  plat 
was  given  in  evidence  to  the  jury.  And  the  plaintiffis  proved, 
by  the  surveyor,  that  he  found  the  south-west  comer  of  said 
fractional  section  as  shown  by  the  plat  returned;  and  also 
found,  on  the  section-lines  of  said  fractional  section,  the  half- 
mile  posts,  each  post  being  half  a  mile  from  the  south-west 
corner  of  said  fractional  section;  that  these  posts  bore 
evidence  of  being  those  put  down  by  the  surveyor  of  the 
United  States,  on  running  the  section  lines ;  that  an  entire 
south-west  quarter-section  exists  in  said  fractional  section, 
without  interfering  with  any  private  land  claim,  leaving  a 
residuum  on  the  north  and  the  east  of  said  quarter-section. 

The  defendants  gave  in  evidence  to  the  jury  the  following 
claim  and  entry,  made  by  the  said  William  D.  Stone:  "To 
the  register  and  receiver  of  the  Land-office  at  St.  Stephens 
Alabama:  You  will  please  take  notice,  that  I,  William  D. 
Stone,  of  Mobile  county,  Alabama,  claim  the  ridit  of  pre- 
emption, under  the  act  of  Congress,  of  the  29th  of  May,  1880, 
to  the  fraction  situated  in  the  west  part  of  the  south-east 
quarter  of  section  22,  in  township  4,  range  1  west  of  18.'' 
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And  on  the  25th  of  March,  1881,  he  made  the  necessary 
affidavit  and  proof  to  show  that  he  had  planted  and  cultivated 
the  abo^e  described  tract  of  land,  according  to  said  act  of  the 
29th  of  May,  1880.  And  they  also  gave  in  evidence  the 
following  patent:  "The  United  States  of  America  to  all  to 
whom  these  presents  shall  come,  greeting :  Whereas  William 
D.  Stone,  of  Mobile,  has  deposited  in  the  General  Land-office 
of  the  United  States,  a  certificate  of  the  register  of  the  Land- 
office  at  St.  Stephens,  whereby  it  appears  that  full  payment 
has  been  made  by  the  said  William  I).  Stone,  according  to  the 
act  of  Congress,  of  the  24th  of  April,  1820,  entitled  '  An  act 
making  further  provision  for  the  sale  of  the  public  lands,' 
for  the  south-east  subdivision  of  fractional  section  22,  in  town- 
ship 4  south,  of  range  1  west,  in  the  district  of  lands  subject 
to  sale  at  St.  Stephens,  Alabama,  containing  one  hundred  and 
ten  acres  and  fifty-one  hundredths  of  an  acre,  according  to 
the  official  plat  of  the  surveyor  of  said  land,  returned  to  the 
General  Land-office  by  the  surveyor-general ;  which  said  tract 
has  been  purchased  by  the  said  William  D.  Stone :  Now 
know  ye,  that  the  United  States  of  America,  in  consideration 
of  the  premises,  and  in  conformity  with  the  several  acts  of 
Congress  in  such  case  made  and  provided,  have  given  and 
granted,  and  by  these  presents  do  give  and  grant,  unto  the 
*6621  ^^^^  William  D.  Stone,  and  nis  heirs,  the  said  tract 
J  above  described,*'  &c.  *And  it  was  admitted  by  the 
plaintiffs,  that  the  defendants  had  all  the  rights  of  said  Stone 
in  the  land  admitted  to  have  been  in  their  possession,  at  the 
time  of  the  service  of  the  declaration;  and  the  defendants 
admitted  that  the  plaintiffs  had,  at  the  date  of  the  demise,  and 
time  of  trial,  all  the  rights  of  said  patentee,  Etheridge,  in  the 
land  described  in  the  declaration. 

And  the  parties  "not  wishing  to  encumber  the  record,  by 
copying  from  the  book  entitled  ^  General  Acts  of  Congress 
respecting  the  sale  and  disposition  of  the  public  lands,  with 
instructions  issued,  from  time  to  time,  by  the  Secretary  of  the 
Treasury,  and  commissioner  of  the  General  Land-office,  and 
official  opinions  of  the  attorney-general,  on  questions  arising 
under  the  land  laws ; '  and  which  instructions  in  the  2d  vol., 
part  the  2d,  prepared  and  printed  by  the  Senate,  agree  that 
said  book  may  be  used  by  either  party,  and  any  thine  therein 
contained  read  as  illustration  of  the  practice  of  the  Land- 
office,  and  construction  that  the  acts  of  Congress  had  received 
in  that  branch  of  the  government.  The  same  work  can  be 
referred  to,  by  either  party,  in  the  Supreme  Court,  for  the 

elrpose  aforesaid.     The  parties  further  agree  that  the  exhibit^ 
0.  2,  being  the  official  plat  of  the  survey  of  the  township 
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described  in  the  patents  of  both  plaintiffs  and  defendants, 
between  pages  134  and  185,  shall  be  referred  to  as  if  the  same 
Was  incorporated  with,  and  formed  a  part  of  the  record  in  this 
cause/'  This  statements  furnishes  all  the  evidence  deemed 
necessary  and  pertinent  to  the  investigation  of  the  questions 
involved  in  the  principal  instruction  of  the  Circuit  Court,  to 
the  jury,  on  the  trial  of  the  cause ;  which  instruction  is  as 
follows :  "  The  court  further  instructed  the  jury,  that,  if  said 
fractional  section,  No.  22,  was  capable  of  being  subdivided 
into  an  entire  south-west  quarter-section,  and  two  half-quarter- 
sections,  leaving  a  residuum,  as  shown  by  said  map  and  evi- 
dence of  the  county  surveyor,  still  the  surveyor-general  was 
not  required,  under  the  acts  of  Congress,  provicUng  for  the 
subdivisions  of  the  public  lands,  and  the  instructions  of  the 
Secretary  of  the  Treasury,  made  under  the  act  of  the  24th  of 
April,  1820,  entitled  ^  An  act,  making  further  provision  for  the 
sale  of  the  public  lands,'  to  make  in  his  subdivision  of  the 
same,  either  such  quarter-section,  or  half-quarter-6ections ;  but 
might  lawfully  subdivide  the  same  into  two  lots,  A  and  B,  as 
inmcated  by  said  plat  of  1882 ;  and  that  under  said  evidence, 
Etheridge's  title  would  not  hold  the  whole  south-west  quarter 
of  said  fractional  section,  but  only  lot  A ;  and  that  Stone's 
title  would  hold  lot  B,  being  the  balance  of  said  fractional 
section."     To  this  instruction  the  plaintiffs  excepted. 

Upon  the  construction  here  given  to  the  act  of  Congress, 
and  to  the  instructions  of  the  Secretary  of  the  Treasury 
thereon,  referred  to  in  the  above  instruction  of  the  court, 
depends  the  whole  controversy  between  the  parties  to  this  suit. 
The  Ist  section  of  the  act  of  Congress,  above  referred  r«ggo 
to,  is  in  these  words :  ^^  That  from  and  after  *the  first  ^ 
day  of  July  next,  all  the  public  lands  of  the  United  States, 
the  sale  of  which  is,  or  may  be,  authorized  by  law,  shall,  when 
offered  at  public  sale  to  the  highest  bidder,  be  offered  in  half- 
quarter-sections ;  and  when  oSered  at  private  sale,  may  be 
purchased,  at  the  option  of  the  purchaser,  either  in  entire 
sections,  half  sections,  quarter-sections,  or  haLf-quarter-sections ; 
and  in  every  case  of  the  division  of  a  quarter-section,  the  line 
for  the  division  thereof  shall  run  north  and  south,  and  the 
comers  and  contents  of  half-quarter-sections,  which  may  here- 
after be  sold,  shall  be  ascertained  in  the  manner  and  on  the  prin- 
ciples directed  and  prescribed  by  the  second  section  of  an  act, 
entitled  *  An  act  concemine  the  mode  of  surveyins^  the  public 
lands  of  the  United  States/  passed  the  11th  day  of  February, 
1806,  and  fractional  sections,  containing  one  hundred  and  sixty 
aeree^  or  upwards,  shall,  in  like  manner,  as  nearly  as  practica- 
\A^  be  subdivided  into  half-quarterH^ctions,  under  such  rules 
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aud  regulations  as  may  be  prescribed  by  the  Secretary  of  the 
Treasury/*    8  Story  Laws,  1774. 

The  settled  policy  of  Congress  has  been  to  survey  the  pub- 
lic lands  in  square  figures,  running  the  lines  north  and  south, 
and  east  and  west,  and  to  extend  the  subdivisions  authorized 
by  law,  as  far  as  practicable,  in  square  figures,  to  the  lowest 
denomination. 

The  second  section  of  the  act  of  the  18th  of  May,  1796, 
chap.  29,  directs  that  the  public  lands  ^^  shall  be  divided  by 
north  and  south  lines,  run  according  to  the  true  meridian,  and 
by  others  crossing  them  at  right  angles,  so  as  to  form  town- 
ships six  miles  square,  unless  where  the  line  of  the  late  Indian 
purchase,  or  of  tracts  of  land  heretofore  surveyed  or  patented, 
or  the  course  of  navigable  rivers  may  render  it  impracticable, 
and  then  this  rule  shall  not  be  departed  from  further  than 
such  particular  circumstances  may  require."  After  directing 
how  townships  should  be  divided  into  sections,  it  directs  that 
^'  fractional  townships  shall  be  divided  into  sections  in  manner 
aforesaid,  and  the  fractions  of  sections  shall  be  annexed  to, 
and  sold  with,  the  adjacent  entire  sections."  1  Story  Laws, 
422.  The  lowest  denomination  authorized  by  this  act,  was 
sections ;  but  the  direction  to  the  surveyor  was  to  divide  the 
fractional  townships  into  as  many  sections  as  the  particular 
circumstances  would  permit.  And  so  by  the  1st  section  of 
the  act  of  the  24th  of  Aprils  1820,  the  surveyor  is  directed  to 
subdivide  fractional  sections,  containing  one  hundred  and 
sixty  acres  and  upwards,  into  as  many  half-quarter-sections  as 
practicable,  by  running  the  lines  north  and  south.  And  this 
statute  conferred  no  power  on  the  Secretary  of  the  Treasury 
to  make  any  regulation,  by  which  a  fractional  section  might 
be  divided  into  any  quarter,  or  other  subdivision  than  half- 
quarter-sections.  The  only  authority  he  acquired  by  the  stat- 
ute, was  to  make  such  rules  and  regulations  as  would  enable 
the  surveyor  to  make  the  greatest  number  of  half-quarter- 
sections  out  of  a  fractional  section,  by  running  the  lines  north 
*Bf)41  ^^^  south,  or  east  and  west ;  and  this  *power  he  exe- 
^  cuted,  by  his  circular  letter,  to  the  surveyors-general,  of 
the  10th  of  June,  1820,  2d  part.  Public  Land  Laws,  &c.,  820. 

Had  the  surveyor-general  subdivided  the  fractional  section 
22,*  now  in  controversy,  according  to  law,  there  would  have 
been  two  half-quarter-sections  in  the  south-west  quarter,  mak- 
ing that  quarter  complete,  a  fractional  section  in  the  south* 
east  quarter,  and  a  fractional  section  in  the  north-east  and 
north-west  quarters,  making  four  tracts  or  subdivisions  instead 
•  of  two,  as  returned  by  him  to  the  Land-office  of  the  district. 
None  of  the  lines,  subdividing  sections,  are  required  by  law 
750 


JANUARY  TERM,   1845.  664 

Brown's  Lessee  v.  Clements  et  aL 

to  be  made  by  actual  survey,  and  marked  on  the  land ;  but 
they  are  to  be  delineated  on  the  township  plats,  according  to 
the  2d  section  of  the  act  of  the  11th  of  May  1805,  chap.  74, 
referred  to  in  the  act  of  the  24th  of  April,  1820,  (2  Story 
Laws,  961.)  When  the  township  and  section  lines  are  run, 
and  the  corners  marked  according  to  law,  the  quarter-section 
lines  are  ascertained  on  the  plat  by  protracting  lines  across 
the  section  north  and  south,  and  east  and  west,  equi-distant 
from  the  section  lines ;  and  so  of  other  subdivisions.  And  a 
surveyor  going  on  the  land  to  ascertain  the  boundary  of  a 
quarter,  or  halt-quarter  section,  would  do  it  with  as  much  ease 
and  certainty  as  if  it  had  been  delineated  on  the  plat  by  the 
surveyor-general.  Extending  the  subdividing  lines  on  the 
township  plats,  is  not,  therefore,  essentially  necessary  to 
enable  the  register  to  sell  the  land,  or  to  give  title  to  the 
purchaser.  The  register  is  as  much  bound  to  know  what  is  a 
leipal  subdivision  of  a  section,  or  fractional  section,  as  is  the 
s^eyor-general. 

Because  he  is  directed  by  law  to  offer  the  lands,  when  sold 
at  public  sale,  in  half-quarter-sections.  To  enable  him  to  per- 
form this  duty,  he  must  know  what  a  half-quarter-section  is. 
And  before  he  can  offer  a  fractional  section  for  sale,  he  must 
see  that  it  has  been  subdivided,  so  as  to  enable  him  to  offer  as 
much  of  it  in  half-quarter-sections  as  practicable.  When 
Etheridge  applied  to  purchase  the  south-west  quarter  of  this 
fractional  section  at  private  sale,  as  he  had  a  right  to  do,  under 
the  act  ^ranting  pre-emption  rights,  the  register  was  bound  to 
know  whether  such  a  subdivision  could  be  obtained  according 
to  law.  A  bare  inspection  of  the  township  plat  must  have 
satisfied  him,  in  this  case,  that  it  was  practicable  to  obtain  an 
entire  quarter-section  in  the  south-west  comer  of  the  frac- 
tional section  22.  The  1st  section  of  the  act  of  the  24th  of 
April,  1820,  directed  that  this  fractional  section  should  be 
divided  into  as  many  half-quarter-sections  as  practicable,  by 
lines  north  and  south ;  and  the  instructions  given  by  the  Sec- 
retary of  the  Treasury,  under  this  act,  directed  that  it  should 
be  divided  into  half-quarter-sections,  by  north  and  south,  or 
east  and  west  lines,  so  as  to  preserve  the  most  compact  and 
convenient  forms. 

There  is  nothing  in  any  of  the  acts  of  Congress,  nor  in  the 
instructions  of  the  Secretary  of  the  Treasury,  to  authorize  the 
division  of  *this  fractional  section  made  by  the  surveyor-  r«ggc 
general,  and  it  beine  a  violation  of  the  law,  and  con-  I- 
trary  to  the  duties  oi  his  office,  it  must  be  regarded  as  a  void 
act.  ABUer  and  others  v.  Kerr  and  others^  7  Wheat.,  1.  So 
far  as  Stone's  claim  was  concerned,  this  division  of  the  frao- 
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tional  section  has  been  treated  by  the  register  and  the  eom- 
missioner  of  the  General  Land-office  as  a  legal  subdiyision, 
and  the  register  seems  to  have  disregarded  entirely  the  ftci 
granting  pre-emption  rights,  and  Stone's  claims  and  proofs 
under  it,  and  to  have  transferred  his  claim  to  the  western  lot 
of  the  fractional  section  as  divided  by  the  surveyor-general. 
The  certificate  of  the  register,  recited  in  the  patent  of  Etlie- 
ridge,  takes  no  notice  of  this  subdivision  of  the  fractional 
section,  but  states  that  Etheridge  had  ^^  purchased  of  the  ro- 
ister the  lot  or  south-west  quarter  of  section,  number  22^' 
&c.  The  patent  is  for  the  whole  of  the  south-west  quarter  of 
section  22,  by  its  proper  designation,  and  if  no  quantity  of 
land  had  been  expressed  in  it,  all  the  land  contained  ia  the 
quarter-section  would  have  passed  by  the  patent  to  Etheridge; 
because,  by  the  2d  section  of  the  act  of  the  11th  of  February* 
1805,  before  referred  to,  it  is  provided  that  ^^  half-sections  and 
quarter-sections,  the  contents  of  which  have  not  been  returned* 
shall  be  held  and  considered  as  containing  the  one-half,  or  the 
one-fourth  respectively,  of  the  contents  of  the  seetion  of 
which  they  make  part."  The  surveyor  failed  to  return  the 
contents  of  the  quarter-section  in  this  case;  it  was  liable, 
therefore,  to  be  sold  by  the  above  rule.  But  it  has  been 
insisted  that  Etheridge,  and  those  claiming  under  him,  were 
bound,  and  concluded  by  the  number  of  acres  expressed  in 
the  patent.  It  is  evident  the  quarter-section  was  not  referred 
to  for  the  number  of  acres  contained  in  it ;  but  by  express 
words  reference  was  made  to  the  plat  returned  by  the  surveyor- 
general,  showing  the  division  of  the  fractional  section  into  two 
parts,  one  of  which  contains  the  number  of  aores  expressed 
in  Etheridge's  patent,  and  tiie  other  the  number  oi  aoree 
expressed  in  Stone's  patent.  It  has  been  already  shown  thai 
this  plat  was  illegal,  and  the  subdivision  of  the  fraotiooal  eeo>* 
tion  void ;  and  any  reference,  therefore,  to  this  plat,  to  show 
the  number  of  acres  granted  to  Etheridge,  is  illegal  and  jneon- 
sistent  with  every  previous  step  taken  towards  perfecting  his 
title,  and  utterly  repugnant  to  the  previous  words  of  gmat 
used  in  the  patent. 

Thus  it  appears,  that  neither  the  claim  of  Etherid^,  filed 
with  the  register,  the  certificate  of  purchase  issued  by  hiDi« 
nor  the  patent  issued  to  Etheridge  by  the  commissioner  of  ihe 
General  Land-office,  is  founded  on  the  division  of  <iie  frae- 
tional  section  made  by  the  surveyor-general ;  but  the  vkole 
appears  to  be  founded  on  the  subdivision  of  the  fraelional  emo- 
tion into  one  quarter-section,  and  two  fraotio&al  aectiona,  BEiade 
by  actual  survey  on  the  land.  It  is  true  that,  in  uadeftakki^ 
to  state  the  quantity  of  land  contained  i«  the  quartesieeeftiea, 
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reference  is  made  to  what  is  there  called  the  ofQcial  plat  of  tb/d 
lands  returned  to  the  General  Land-office  by  the  sur-  rmaaa 
veyor-general ;  *  which  is  nothing  more  than  ^  reference  ^  . 
to  this  same  subdivision  of  the  fractional  section  so  often  men- 
tioned. But  this  question  necessarily  arises:  How  can  the 
contents  of  either  division  of  the  fractional  section,  thus 
divided  into  two  lots  or  subdivisions,  show  the  contents  or 
number  of  acres  in  the  south-west  quarter  of  the  same  sec- 
tion? The  ninety-two  a>cres  and  sixty-seven  hundredths  of 
an  acre  mentioned  in  the  patent,  is  the  number  of  acres  con- 
tained in  the  western  subdivision  of  said  fractional  section, 
and  consists  of  part  of  the  south-west,  and  part  of  the  north- 
west quarters  of  the  fractional  section,  as  appears  by  the  plat 
used  on  the  trial.  No  part  of  the  north-west  quarter  of  this 
fractional  section  can  by  any  reasonable  construction  be  con- 
sidered as  being  within  and  part  of  the  land  included  in  a 
patent  for  the  south-west  quarter  of  the  section.  This  proves 
that  the  reference  to  this  plat,  in  Etheridge's  patent,  is  both 
delusive  and  illegal,  and  must,  therefore,  be  rejected  as  void 
and  inoperative. 

The  aot  of  the  29th  of  May,  1880,  to  grant  pre-emption 
rights  to  settlers  on  the  public  lands,  chap.  209,  appropriated 
this  quarter-section  of  land,  on  which  Etheridge  was  then 
settled,  to  his  claim,  under  the  act,  for  one  year,  subject,  how- 
ever, to  be  defeated  by  bis  failure  to  comply  with  its  provis- 
ions. During  that  time,  this  quarter-section  was  not  liable  to 
any  other  claim,  or  to  be  sold  to  any  other  person,  except  at 
public  sale,  under  the  proclamation  of  the  President  of  the 
United  States ;  and  that  Etheridge  had  a  right  to  prevent,  by 
paying  for  it  as  directed  by  the  act.  And  as  he  has  complied 
with  all  the  requisitions  of  the  act,  as  far  as  the  mistakes  and 
illegal  acts  of  the  ministerial  officers  of  the  government  would 
permit,  he  has  acquired  a  good  title  by  his  patent,  against  the 
United  States,  for  the  whole  of  said  south-west  quarter-sec- 
tion. The  remaining  question  is,  whether  Etheridge's  title  is 
good  against  Stone's  patent?  Stone  claimed  ^Hhe  right  of 
pre-emption,  under  the  act  of  Congress  of  the  29th  of  May, 
1880,  to  the  fraction  situated  in  the  west  part  of  the  south- 
e9dt  quarter  of  section  22,  in  township  4,  range  1  west." 
This  claim  confined  his  pre?emption  right  to  that  specific  frac- 
tion. And  although  the  act  gave  to  every  settler  on  the 
public  lands  the  right  of  pre-emption  of  one  hundred  and 
sixty  acres,  yet  if  a  settler  happened  to  be  seated  on  a  irAC< 
tional  section,  containing  less  than  that  quantity,  there  is  riic 
provision  in  the  act  by  which  he  could  make  up  the  deficiency, 
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out  of  the  adjacent  lands,  or  any  other  lands.^  The  only  case 
provided  for  in  the  act,  by  which  the  pre-emptioner  had  the 
right  to  enter  land  outside  of  the  quarter,  or  fractional  sec- 
tion, on  which  he  was  settled  at  the  passage  of  the  act,  is  the 
case  provided  for  in  the  2d  section.  When  two  or  more  per- 
sons were  settled  on  the  same  quarter-section,  it  might  be 
divided  between  the  two  first  settlers,  and  each  be  entitled  to 
a  pre-emption  of  eighty  acres  of  land  elsewhere,  in  the  same 
Iwd-district.  But,  in  this  case,  Stone  was  not  only  permitted 
*6fi71  ^  ^^^  *land,  outside  of  the  fractional  section  ou 
^  which  he  was  settled,  but  he  was  permitted  to  take 
land  on  which  Etheridge  was  settled,  and  to  which  he  had 
previously  proved  his  right  under  the  same  act  of  Congress. 

In  the  case  of  Lindsay  and  others  v.  Miller  and  others^  6 
Pet.,  674,  the  plaintiffs  in  ejectment  claimed  title  under  a 
patent,  dated  the  1st  of  December,  1824,  founded  on  an  entry 
and  survey  made  in  the  same  year.  The  defendants  claimed 
title  under  an  entry,  made  in  January,  1783,  upon  a  military 
warrant,  for  services  rendered  in  the  Virginia  state-line,  and  a 
survey  made  thereon,  in  the  same  month,  and  recorded  on  the 
7th  of  April,  of  the  same  year,  and  a  patent  issued  by  the 
state  of  Virginia,  in  March,  1789.  This  land  lay  in  what  is 
called  the  military  district,  between  the  rivers  Scioto  and 
Little  Miama,  in  the  state  of  Ohio.  This  district  had  been 
reserved,  in  the  deed  of  cession,  dated  the  1st  of  March,  1784, 
made  by  Virginia  to  the  United  States,  to  satisfy  the  claims 
of  the  Virginia  troops  on  continental  establishment,  in  the 
event  of  there  not  being  sufficient  good  land  for  that  purpose, 
in  a  reservation  previously  made  by  Virginia,  on  the  south- 
east side  of  the  Ohio  river.  Although  the  defendants  proved 
possession,  under  this  title,  for  upwards  of  thirty  years,  the 
entry,  survey,  and  patent,  were  adjudged  by  the  court  to  be 
void,  on  the  ground  that  the  land  had  been  reserved  for  the 
satisfaction  of  military  warrants,  granted  for  services  of  the 
Virginia  troops  on  continental  establishment,  and  was  not, 
therefore,  subject  to  entry  upon  warrants  for  services  rendered 
in  the  Virginia  state-line. 

In  the  case  before  the  court,  all  the  land  in  the  south-west 
quarter  of  the  fractional  section  had  been  appropriated,  by 
law,  to  satisfy  Etheridge's  claim,  and  no  other  land  could  be 
substituted  in  lieu  of  that  quarter-section,  for  any  part  of*  it. 
Stone^s  claim  arose  under  the  same  law,  and  by  the  same  pro- 
visions was  confined  to  the  fraction  in  the  west  part  of  the 
south-east  quarter  of  the  same  section,  and  gave  no  right  to 
— ^1— ~^'^^—  ''     '■      'I         .-..I     ■    . .    ,1     ...1.  I 
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760 


JANUARY   TERM,    1846.  667 

Brown's  Lessee  v.  Clements  et  aL 

land  elsewhere.  So  much  of  the  patent  to  Stone  as  purports 
to  grant  land  within  the  south-west  quarter  of  the  section,  is, 
therefore,  not  only  an  appropriation  of  land  to  his  claim,  not 
subject  to  it  according  to  the  act,  but  which,  by  the  same  act, 
had  been  appropriated  to  another  claim,  arising  under  the 
same  act,  concurrent  with  and  equal  in  all  respects  to  Stone's 
claim.  How,  then,  could  his  patent  give  him  title  to  land 
that  was  not  subject  to  his  claim;  land  that  he  never  had 
legally  claimed ;  and  to  land  that,  by  law,  had  been  appro- 
priated to  and  claimed  by  another  ?  It  seems  to  us,  this  case 
is  clearly  within  the  principles  settled  in  the  case  above  re- 
ferred to,  and  that  the  patent  granted  to  Stone  is  void,  for  so 
much  of  the  land  included  in  it  as  lies  within  the  said  south- 
west quarter  of  iht  fractional  section,  and  for  which  Etheridge 
holds  a  patent. 

It  has  been  insisted,  however,  that  as  Etheridge  only  paid 
for  the  quantity  of  land  mentioned  in  his  patent,  that  he  can 
have  no  right  *to  land  paid  for  by  Stone,  and  included  r«ago 
in  his  patent.  This  is  one  of  the  results  of  the  mis-  '- 
taken  and  illegal  acts  of  the  ministerial  ofiQcers  of  the  gov- 
ernment, which,  as  already  shown,  can  neither  benefit  one 
party,  nor  prejudice  the  rights  of  the  other.  The  United 
States  have  received  full  payment  for  all  the  land  contained 
in  both  patents.  And  if  Stone  has  paid  for  land  which  be- 
longed to  Etheridge,  that  is  a  matter  to  be  adjusted  between 
themselves,  amicably,  or  by  law,  as  they  may  choose. 

Upon  a  full  view  of  ihe  whole  case,  it  is  the  opinion  of  the 
court,  that  the  judgment  of  the  Supreme  Court  of  Alabama 
be  reversed. 

Mr.  Justice  CATRON. 

I  feel  myself  bound  to  dissent,  from  the  foregoing  opinion 
— ^for  the  following  reasons : 

1.  By  the  act  of  29th  May,  1830,  a  pre-emption  right  settler 
then  in  possession  was  entitled  to  enter  with  the  register  of 
the  Land-office  in  the  district  where  the  land  lay,  by  legal  sub- 
divisions, not  more  than  one  hundred  and  sixty  acres. 

The  controversy  before  us  turns,  partly,  on  what  was  the 
true  "legal  subdivision"  of  fractional  section  22,  containing 
two  hundred  and  three  acres :  This  must  be  ascertained  from 
the  laws  on  the  subject  existing  in  1830.  The  lines  of  public 
surveys  actually  run  and  marked  in  the  field,  are  township 
extensions,  and  section  boundaries;  the  lines  dividing  sections 
into  quarters,  half-quarters,  (and  quarter-quarters  since  1 882,) 
being  only  indicated,  or  depicted  upon  the  township  plats 
returned  and  recorded  in  the  office  of  the  register. 
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The  aot  of  26th  March,  1804,  provides  for  the  first  time  for 
the  sale  of  the  public  lands  in  quarter-sections;  and  also 
directs  (sect.  9)  that  fractional  sections  shall  be  sold  entire ; 
or  by  uniting  two  or  more  together.  The  act  of  February 
11th,  1805,  directs  with  absolute  precision,  leaving  no  discre- 
tion on  the  subject,  the  manner  in  which  full  sections  shall  be 
divided  into  quarters:  but  makes  no  provision  for  the  sub- 
division of  fractional  sections.  It  was  not  until  the  passing 
of  the  act  of  April  24, 1820,  that  these  were  authorized  to  be 
subdivided;  and  then  only  when  they  contained  more  than 
one  hundred  and  sixty  acres.  The  act  of  1820,  in  directing 
the  manner  in  which  full  sections  shall  be  subdivided  into 
half-quarters,  or  eighty  acre  lots,  is  as  absolutely  precise  in  its 
provisions  as  that  of  1805 ;  and,  as  in  the  former  case,  gives 
no  discretionary  power  so  far  as  these  subdivisions  are  con- 
cerned— ^but  in  authorizing  the  subdivision  of  fractional  sec- 
tions containing  one  hundred  and  sixty  acres  and  upwards,  it 
directs  that  they  shall  in  like  manner,  ^^  as  nearly  as  practica- 
ble," be  subdivided  into  half-quarter  sections,  or  eighty  acre 
lots — ^^  under  such  rules  and  regulations,  as  may  be  prescribed 
by  the  Secretary  of  the  Treasury."  Under  the  discretionary 
power  here  given,  rules  and  regulations  were  prescribed  by 
Secretary  Crawford,  on  the  10th  of  June,  1820,  (2  Land  Laws 
*6691  ^^^  Opinions,  *p.  820,  No.  796.)  A  circular  was  ad- 
^  dressed  to  the  surveyors-general  of  that  date,  for  their 
government  in  this  respect,  by  the  commissioner  of  the  Gen- 
eral Land-office :  It  orders  that  fractional  sections,  contain- 
ing more  than  one  hundred  and  sixty  acres,  shall  be  divided 
into  half-quarter  sections,  by  north  and  south,  or  east  and 
west  lines,  so  as  to  preserve  the  most  compact  and  convenient 
forms.  "You  will,  therefore,"  says  the  commissioner,  "be 
pleased  to  divide  the  fractional  sections  in  your  district, 
(which  remain  unsold,)  in  the  manner  above  directed,  and  re- 
port to  this  office,  and  to  the  registers  of  the  land-district  in 
which  those  fractions  respectively  are  situate,  the  subdivis- 
ions, together  with  the  quantity  in  each.  It  is  not  intended 
to  run  the  subdivisional  lines,  and  mark  them,  but  merely  to 
make  them  upon  your  surveys,  and  calculate  the  quantify  of 
land  in  each  subdivision." 

In  January,  1826,  (2  Land  Laws,  p.  688,  No.  841,)  further 
instructions  were  given  on  this  subject,  to  the  surveyor-general 
at  Washington,  Mississippi.  The  commissioner  says,  among 
other  things — "A  fractional  section  is  a  tract  of  land  not 
bounded  by  sectional  lines  on  all  sides,  in  consequence  of  the 
intervention  of  rivers,  &c.,  and  containing  a  less  quantity  than 
six  hundred  and  forty  aci*es." 
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Speaking  of  the  regulations,  and  tlie  circular  letter  founded 
on  them,  the  commissioner  continues :  "  The  substance  of  the 
rule  is,  that  fractional  sections  of  one  hundred  and  sixty  acres 
and  upwards  are  to  be  subdivided  by  east  and  west,  or  north 
and  south  lines,  at  the  discretion  of  the  surveyor,  so  as  to  pre- 
serve the  most  compact  and  convenient  forms.  Each  lot  to  be, 
as  nearly  as  practicable,  a  half-quartei'-section,  containing  a 
quantity  of  eighty  acres ;  sometimes  rather  more,  sometimes 
less,  as  the  locality  demands." 

According  to  these  instructions,  fraction  No.  22  was  divided : 
two  precise  eighty-acre  tracts  could  not  be  made  out  of  it ; 
half-quarters,  or  eighty  acres,  was  the  least  quantity  that  could 
be  sold  by  the  act  of  1820,  if  in  regular  form  and  part  of  a 
full  section ;  but  if  in  •  irregular  form,  and  the  fmction  of  a 
section,  containing  upwards  of  one  hundred  and  sixty  acres, 
then  it  was  left  to  the  Secretary  to  cause  it  to  be  subdivided 
according  to  his  own  regulations,  into  two  or  more  tracts, 
approaching,  "  as  nearly  as  practicable,"  to  eighty  acres  each. 
He  directed  the  subdivisions  to  be  made  in  all  cases  so  as  to 
preserve  the  most  compact  and  saleable  forms,  accommodating 
the  tracts  to  the  sides  of  rivers,  or  other  legal  intervening 
boundaries  to  subserve  the  best  interests  of  the  government. 
This  practice  has  prevailed  as  the  governing  rule  for  nearly  a 
quarter  of  a  century,  and  is  now  in  full  operation — large 
quantities  of  land  have  been  sold  thus  subdivided ;  and  gi-eat 
quantities  yet  remain  to  be  sold.  I  speak  on  information 
derived  from  the  commissioner  of  the  General  Land-office. 
The  idea  of  taking  out  of  a  fraction  a  quarter-section  of  one 
hundred  and  sixty  acres,  if  found  there,  as  if  the  section  was 
entire,  and  leaving  surrounding  strips  of  a  few  acres  r«g>7A 
each,  unsaleable  *and  of  little  or  no  value,  as  will  be  '• 
the  case  here,  never  has  been  entertained  at  that  office,  as  the 
true  construction  of  the  act  of  1820,  fmm  the  date  of  Mr. 
Crawford's  instructions,  (June  10th,  1820,)  up  to  this  time. 
On  mature  consideration,  I  think  tlie  instructions  given  legiti- 
mately within  the  authority  conferred  on  the  Secretary.  In 
this  view  of  the  law,  as  applicable  to  the  present  case,  I  am 
supported  by  the  opinion  of  the  attorney-general,  given  on 
Etheridge's  claim  in  1887,  (2  Land  Laws  and  Opinions,  p.  186, 
No.  86.) 

2.  Suppose,  however,  it  was  doubtful  whether  they  were  or 
not  authorized,  is  it  admissible  for  the  courts  of  justice,  after 
such  a  lapse  of  time,  to  call  in  question  the  construction  given 
to  the  act ;  to  disturb  so  many  titles  taken  under  it — and  to 
break  up  existing  subdivisions?  The  sole  authority  to  which 
the  act  referred  tor  its  exposition,  and  the  prescribing  of  rules 
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and  regulations  to  carry  it  into  execution,  was  the  Secretary 
of  the  Treasury.  His  jurisdiction  was  subject  to  no  supers 
vision ;  he  was  constituted  the  only  judge,  from  whose  decis- 
ion there  was  no  appeal  on  part  of  purchasers;  they  were 
compelled  to  buy  in  the  form,  and  quantity,  the  lands  were 
offered  for  sale,  or  not  be  permitted  to  purchase  at  all.  The 
Secretary  having  adjudged  and  settled  the  construction  of  the 
act  according  to  his  views  of  its  true  meaning,  and  this  coeval 
with  its  passage — a  strong  circumstance :  the  government  in 
its  executive  and  political  departments,  and  the  community  at 
large  concerned  in  purchasing  from  the  government,  having 
acquiesced  without  complaint,  recognizing  the  construction  as 
the  true  one,  through  so  great  a  lapse  of  years,  it  is  now  sup- 
posed by  me,  the  duty  of  this  court,  on  the  question  being 
presented  here,  and  that  for  the  first  time,  to  acquiesce  also. 
That  these  subdivisions  are  for  the  best  interests  of  the  United 
States  is  manifest ;  all  others  have  abided  by  them,  and  so 
should  the  plaintiff. 

If  one  of  our  own  judgments  made  in  1820,  coeval  with 
the  statute,  had  produced  similar  consequences;  if  many 
thousands  of  titles  rested  on  it,  (as  there  surely  do  on  Mr. 
Crawford's  instructions,)  I  should  feel  myself  wholly  unau- 
thorized, at  this  day,  to  overthrow  the  decision,  however 
doubtful  I  might  think  it  to  be.  The  conservative  rule  of 
eammunis  error  facit  Jus^  is  universal  in  courts  of  justice,  in 
regard  to  their  own  judgments,  under  such  circumstances; 
and  undoubted  judicial  propriety  reauires  its  adoption,  as  it 
seems  to  me,  when  dealing  with  the  aecision  of  the  Secretary 
in  the  present  instance.  This  course  is  peculiarly  due  to  the 
repose  of  titles,  and  the  stable  maintenance  of  an  established 
system  in  a  great  department;  a  system  that  cannot  be 
changed  in  this  respect  without  much  expense,  confusion,  and 
delay,  in  the  administration  of  that  department. 

8.  But  suppose  the  Secretary  was  mistaken,  and  the 
subdivision  of  fractional  section  22  is  illegal;  what  then  is 
*6711  ^^^  plaintiff's  case?  His  title  is  a  patent;  on  his  legal 
^  title  he  must  recover,  therefore  he  *cannot  be  heard  to 
say  his  patent  is  void  because  founded  on  an  illegal  subdivis- 
ion: the  question  then  is  reduced  to  this;  what  does  the 
fatent  cover  ?  Etheridge  had  no  peculiar  rights  by  the  act  of 
880,  save  that  he  had  a  preference  of  entry;  like  others 
purchasing  of  the  United  States  he  was  compelled  to  buy  in 
legal  subdivisions ;  before  1820  not  less  than  an  entire  fractional : 
section  could  be  sold ;  nor  after  the  act  of  that  year,  could 
one  be  sold  in  subdivisions  until  divided,  under  r^ulations  by 
the  Secretary  of  the  Treasuiv.  Further  than  th^  the  act  of. 
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1806  remained  onchanged,  as  to  fractions.  Etheridge  could 
not  be  permitted  to  treat  a  quarter-section  in  a  fraction, 
although  found  there,  as  if  it*was  found  in  an  entire  section. 
He  did  attempt  it,  in  proving  up  his  preference  right,  but  when 
he  applied  to  enter  at  the  Land-office  the  register  rejected  his 
claim,  and  compelled  him  to  take  the  land  on  which  he  resided 
in  the  form  and  quantity  it  had  been  laid  off  according  to  the 
instructions ;  and  this  he  did  take.  The  government  is  bound 
by  its  patent ;  is  estopped  to  disavow  the  subdivision  granted ; 
and  as  estoppels  are  mutual,  Etheridee  is  equally  bound,  by 
the  grant.  It  recites  the  patent  certificate ;  this  says  it  is  for 
ninety-two  acres  and  sixtynseven  hundredths,  bounded  ^^ac- 
cording to  the  official  plat  of  the  surveyof  the  said  lands, 
returned  to  the  General  Xand-office  by  the  surveyor-general — 
which  said  tract,  described  in  the  plat  returned,  has  been 
purchased  by  the  said  James  Etheridge.*'  The  plat  is  part  of 
the  patent  certificate ;  is  referred  to  in  the  patent,  and  is  part 
of  that  also,  just  as  much  as  if  it  was  attached  to  the  same 
paper.  By  the  plats  of  public  surveys,  lands  must  be  identi- 
fiea,  and  the  boundaries  ascertained,  in  all  cases  of  the  kind. 
The  parties  agree  of  record  that  exhibit  No.  2  is  the  official 
map  described  in  the  patent  of  Etheridge ;  according  to  this, 
he  purchased  lot  A  for  ninety-two  acres  and  sixtynseven 
hundredths ;  his  eastern  boundaiy  being  the  red  line  made  by 
the  surveyor-general,  pursuant  to  the  instructions.  This  was 
undoubtedly  the  land  the  government  intended  t  sell,  and,  as 
I  think,  as  certainly  the  same  Etheridge  intended  to  buy,  and 
did  buy ;  of  course  he  can  recover  no  land  east  of  that  line, 
and  therefore  the  judgment  oueht  to  be  affirmed,  even  if  the 
instructions  were  illegal  and  void. 

4.  The  case  does  not  stop  here :  Stone's  patent  is  elder 
than  Etheridge's ;  the  same  plat  is  referred  to  in  each ;  Stone's 
is  for  the  one  hundred  and  ten  acres  and  fifty  hundredths  east 
of  the  red  line.  This  is  not  disputed.  To  overcome  it, 
Etheridge's  patent  must  be  supported  by  a  legal  entry  for  the 
same  land,  elder  than  Stone's  patent.  As  abeady  stated,  until 
Etheridge  paid  his  money,  he  could  have  no  legal  entry  from 
which  to  oate  his  title.  There  being  no  such  subdivision 
existing  in  law  as  the  south-west  quarter  of  fractional  section 
22,  when  Etheridge  presented  his  occupant  claim,  he  could  not 
be  permitted  to  enter  in  that  form,  or  for  that  quantity.  Such 
was  the  express  instruction  of  May  81, 1881,  (2  Land  rmano 
Laws  *and  Instructions,  No.  497,  and  again  in  No.  521.)  '- 
The  first  subdivision  was  created  afterwards  by  the  act  of  the 
surveyor-general,  and  is  indicated  by  the  red  line.  That  it  is 
denominated  the  south-west  quarter  in  the  patent,  amountSi 
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in  mj  judgment,  to  very  little:  thus  the  department  saw 
proper  to  call  such  subdivisions ;  the  denomination  was  arbi- 
trary and  not  precise,  but  we  cannot  discard  the  substance  for 
the  sake  of  correcting  terms  of  description  open  to  verbal 
criticism.  The  land  contained  in  plat  referred  to  in  Ethe- 
ridge*s  patent,  is  a  technical  quarter-section  in  the  language  of 
the  General  Land-office ;  and  such  subdivisions  are  known  by 
no  other  name  there,  as  will  be  seen  by  No.  488  and  No.  486 
in  the  volume  of  Instructions  above  referred  to.  Thus  in 
No.  483,  dated  July  28th,  1830,  the  commissioner  instructs  the 
register  at  Mount  Sal  us,  that  the  pre-emption  law  of  that 
year  restricted  the  quantity  to  be  located  to  one  hundred  and 
sixty  acres,  or  a  quarter-section ;  but  that  it  did  not  intend 
that  an  excess  over  one  hundred  and  sixty  acres,  ^'  in  a  tract 
of  land  technically  known  as  a  quarter-section,"  should  be  cut 
off  so  as  to  restrict  the  quantity  literally  to  one  hundred  and 
sixty  acres.  "  The  law,  (says  he,)  having  taken  it  for  granted 
that  every  quarter-section  contains  one  hundred  and  sixty 
acres,  which  not  being  the  fact,  we  must  be  guided  by  what 
we  know  to  be  the  spirit  and  intention  of  the  law."  He  then 
instructs  the  register,  in  cases  of  fractional  sections,  to  con- 
form to  the  subdivisions  as  made  by  the  surveyor-general,  and 
to  give  the  quantity  as  near  as  practicable. 

No.  486  is  a  general  circular,  dated  September  14,  1830,  on 
the  same  subject  in  part.  Instruction  8  directs :  ^^  Although 
a  quarter-section  may  be  found  to  contain  rather  more  than 
the  ordinary  quantity  of  one  hundred  and  sixty  acres,  the 
right  of  pre-emption  is  extended  to  the  full  quantity  of  such 
quarter-section."  In  the  language,  therefore,  of  the  General 
land-office,  the  south-west  quarter  of  fractional  section  22, 
called  for  in  Etheridge's  patent,  is  as  well  known  by  its  desig- 
nation, as  if  the  section  was  entire.  This  the  Instruction  No. 
497  above,  explains,  where  the  subdivided  quantity  is  less,  to 
be  a  "  technical "  quarter  also,  as  well  as  if  the  quantity  had 
been  more.  But  if  there  be  uncertainty,  here,  as  in  former 
cases,  we  must  refer  to  the  plat  and  quantity  to  explain  the 
uncertainty.  This  course  was  pursued  in  the  case  of  Mclver 
V.  Walker^  9  Cranch,  173,  and  again  in  4  Wheat.,  444.  There 
the  plat  was  held  to  control  the  face  of  the  patent,  and  fixed 
a  different  locality,  because  Crow  Creek  was  laid  down  on  the 
plat,  nearly  through  its  centre ;  the  location  certificate  copied 
in  the  patent,  as  in  this  case,  called  for  a  beginning,  and  for 
courses  from  that  point,  running  off  from  the  creek,  which 
was  not  named  as  being  crossed  by  the  lines ;  yet  this  court 
diregarded  the  calls,  and  held  the  land  lay  on  both  sides  of 
the  creek,  as  indicated  in  the  naked  plat.  It  was  a  much 
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weaker  case  than  the  present.  In  patents  of  the  United 
States,  from  their  earliest  date  down  to  this  day,  nothing  is 
referred  to  but  numbers  *on  the  public  surveys.  To  r#z»»TQ 
hold  that  the  surveys  did  not  explain  and  control  the  ^ 
patent  as  to  identity,  and  side  lines,  would  be  an  abandonment 
of  both ;  as  nothing  else  can  establish  either. 

Much  stress  is  laid  on  the  fact  that  the  half-mile  post  is 
found  on  the  south  boundary  of  section  22.  The  same  line- 
marks  are  uniformly  made  on  all  sectional  lines,  regardless  of 
fractions:  so  it  would  have  been  done  had  the  traction  22 
been  for  less  than  one  hundred  and  sixty  acres,  and  not  sub- 
jected to  subdivision.  The  section  south  may  have  been 
entire,  and  the  corner  post  necessary  for  the  purposes  of  that 
section. 

Another  diJSSculty  stands  in  the  way  of  the  plaintiffs  recov- 
ery. Stone's  patent  is  the  elder ;  it  is  admitted  it  covers  the 
land  in  dispute — ^the  patent  passed  the  perfect  and  consum- 
mate title ;  in  an  action  of  ejectment  the  patent  is  conclusive, 
as  was  held  by  this  court  in  Wilcox  v.  Jackson^  and  Bagnell  v. 
Broderick^  18  Pet.,  516,  460.  You  can  only  go  behind  it,  and 
give  it  earlier  date,  from  a  precise  legal  entry  for  the  same 
land  made  by  the  grantee,  to  overreach  an  elder  patent ;  as 
this  court  held  in  lto89  v.  Barland^  1  Pet.,  655.  We  have 
seen  Etheridge  did  not  enter  the  land  in  dispute  when  he  paid 
his  money,  and  took  his  patent  certificate.  To  overthrow 
Stone's  patent,  we  must  relv  on  the  preference  right  to  enter. 
At  best,  it  is  a  remote  and  doubtful  equity ;  Stone  paid  for  the 
land,  (and  if  the  assumption  be  true,)  has  an  equity  attached 
to  it  for  his  purchase  money ;  presenting  a  case  of  conflicting 
equities,  with  which  a  court  of  law  cannot  deal.  In  the  lan- 
guage of  this  court  in  Bagnell  v.  Broderick^  "  we  are  bound  to 
presume  for  the  purposes  of  this  action,  that  all  previous  legal 
steps  had  been  taken  by  Stone  to  entitle  himself  to  the  patent, 
and  that  he  had  the  superior  right  to  obtain  it,  notwithstand- 
ing the  claim  set  up  by  Etheridge ;  and  having  obtained  the 
patent.  Stone  had  the  best  title  known  to  a  court  of  law,  to 
wit,  the  fee."  There  a  much  more  imposing  equity  than  Ethe- 
ridge can  pretend  to,  was  set  up.  In  no  respect,  therefore,  is 
there  any  ground  for  reversing  the  decision  of  the  Supreme 
Court  of  Alabama,  as  is  supposed  by  me. 

In  the  case  of  Brawn  et  ux.  v.  Hwnt^  Mr.  Justice  Daniel 
dissents  from  the  opinion  of  the  court,  and  concurs  in  opinion 
with  Mr.  Chief  Justice  and  Mr.  Justice  Catbon. 
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♦Lessee  of  George  Clymeb  et  al.,  Plaintiff  in  b&ror, 
V.  Geobqe  Dawkins  et  al.,  Defendants  in  ebbor. 

A  court  Is  not  bound  to  give  instructions  to  the  jury  in  the  terms  required  by 
either  party;  it  is  sufficient  if  so  much  thereof  are  given  as  are  appucable  to 
the  evidence  before  the  jury,  and  the  merits  of  the  case  as  presented  by  the 
parties.^ 

The  entry  and  possession  of  one  tenant  in  common,  is  ordinarily  deemed  the 
entry  and  possession  of  all  the  tenants;  and  this  presumption  will  prevail  in 
favor  of  aU,  until  some  notorious  act  of  ouster  or  adverse  possession  by  the 
party  so  entering  is  brought  home  to  the  knowledge  or  notice  of  the  oUiers. 
When  this  occurs,  the  possession  is  from  that  period  treated  as  adverse  to 
the  other  tenants.^ 

Such  a  notorious  ouster  or  adverse  possession  may  be  by  any  overt  act  in  pais 
of  which  the  other  tenants  have  due  notice,  or  the  assertion  in  any  proceed- 
ing at  law  of  a  several  and  distinct  claim  or  title.  If  an  attempt  be  made  to 
obtain  a  partition,  although  the  legal  proceedings  by  which  it  is  efiPected  may 
be  invalid  or  defective,  stilly  being  a  matter  of  public  notoriety,  the  co-tenant 
is  bound  at  his  peril  to  take  notice  of  the  claun  to  adverse  possession  thus 
set  up.* 

1  OiTBD.    StatBy  to  use  v.  DanneUy,  liatM  v.  StUtorif  43  Cal.,  71.    The  act 

0  Mo.  App.,  631.  of  one  tenant  affecting  the  proper^ 

<<<The  seisin  and  possession  of  one  is  presumed  to  be  for  alL    FouUce  v. 

tenant  in  common  of  real  estate  is  Bond,  12  Yr.  (N.  J.),  527;  Wood  ▼. 

seisin  and  possession  for  the  use  of  Phillips,  43  N.  Y.,  152;   Baker  ▼. 

the  others."    Kinney  v.  aiaUery,  51  Whiting ,  3  Sumn.,  475;  nor  will  it  be 

Iowa,  353;  Bums  v.  Bryi^j  45  Id.,  presumed  that  one  tenant  designed  a 

285;  Campbell  v.  Campbelly  13  N.  H.,  wrong   to  his  co-tenant,  unless  it  is 

483.    And  such  is  the  presumption  of  clearly  proven.     Berthold  v.  FoXy  18 

the  law.  Day  v.  Howard,  73  N.  C,  1.  Minn.,  507.    So  if  one  tenant  acquire 

The  one  stated  in  the  quotation  is  the  possession  by  stealth  or  against  his 

feneral  rule.    Bowen  v.  Preston,  48  co-tenant  who  had  sole  possession,  It 

nd.,  367;  FotUke  v.  Bond,  12  Yr.  (N.  will  be  deemed  lawful.  Wood  v.  PhiZ- 

J.),  527;  Covington  Y.  Stewart,  77  N.  lips,  supra.    Their  relation  to  each 

C,  148:  Miller  Y,  Myers,  46  Cal.,  535;  other  is  one  of  trust.    Harrison  v. 

Chall^oux  V.  Jhtcharme,  8  Wis.,  287;  Harrison,  56  Miss.,  174;  Jackson  v. 

Mining  Co.  v.  Taylor,   10  Otto,  37;  Tibbits,  9  Cow.  (N.  Y.),  241;  Kathon 

Humbert  v.  Trinity  Church,  24  Wend.  v.  Rockwell,  16  Hun  (N.  Y.),  90;  Doe 

(N.  Y.),  587;   Phillips  v.  Gregg,  10  d.  Fisher  Y.Prosser,Cowp.,  211. 

Watts  (Pa.),  158;  Young  y.  De  Bruhl,  »Followkd.  Warjleld  v.  Idndell, 

11  Rich.  (S.  C.)  L.,  638;  Vaughan  v.  30  Mo.,  282. 

Bacon,  15  Me.,  455;  Campan  v.  Cam-  There  is  no  difference  between  an 
pan,  44  Mich.,  31;  Lillianskyoldt  v.  ouster  by  a  co-tenant  an. I  an  ouster  by 
Ooss,  2  Utah  T.,  292;  Fair  claim  v.  astran^er;  but  in  making  proof  of  ous- 
Shockleton,  5  Burr.,  2604;  Ford  v.  ter,  it  is  much  more  difficult  in  the 
Grey,  Salk.,  285.  The  knowledge  of  former  than  in  the  latter  case.  ''Acts 
one  tenant  will  be  attributed  to  his  of  ownership  are  not,  in  tenancies  in 
co-tenant,  the  same  as  the  knowledge  common,  necessarily  acts  of  disseisin;" 
of  the  agent  to  the  principal.  Ward  (Prescott  v.  Nevers,  4  Mason,  326.) 
V.  Warren,  82  N.  Y.,  267;  see  Munson  So  that  this  presumption,  here  Indi- 
V*  Munaan,  80  Conn.,  425.  But  the  rectlystated,must  be  overcome.  There- 
admissions  of  one  are  not  evidence  fore,  it  is  necessary  to  prove  an  ac- 
asainst  the  other.  Toung  v.  Griffith,  tual  ouster.  Barmitz  v.  Casey,  7 
79  N.  C,  201;  nor  does  a  judgment  Cranch,  456;  Halford  v.  Tetheson^ 
against  one  co-tenant  in  an  action  for  2  Jones  (N.  C.)  L.,  393;  Jones  v. 
possession  bar  his  co-tenant.  Stovall  Weatherbee,  4  Strobh.  (S.  C.)  L., 
v.  CarmichaeL  52  Tex.,  883;  see  Wil-  60;     Trapnall    v.     Hill,    31     Ark,, 
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If  the  tenants  in  possession  only  claim  the  undivided  interest  which  was  held 
by  their  immediate  grantors,  it  is  not  adverse  to  the  remaining  part  of  the 
title,  and  such  persons  cannot  defend  themselves  in  ejectment  by  giving  in 
evidence  an  outstanding  title  elder  than  that  under  which  they  claim;  nor 
can  they  avail  themselves  of  the  Statute  of  Limitations. 

But  if  the  occupants  entered  into  possession  and  held  the  lands  for  more  than 
twenty  years  before  the  commencement  of  the  suit,  bv  a  purchase  and  claim 
thereof  in  entirety  and  severalty,  and  not  an  undivided  part  thereof,  in  co- 
tenancy, it  is  an  adverse  possession,  and  the  Statute  of  Limitations  is  a 
good  plea.^ 

This  case  was  brought  up  by  writ  of  error  from  the  Circuit 
Court  of  the  United  States  for  the  district  of  Kentucky. 

There  were  three  tenants  in  common  of  a  tract  of  land  in 
Kentucky,  and  the  question  was,  how  far  the  possession  of 
the  occupiers,  holding  under  two  of  the  three,  constituted  an 
adverse  possession  against  the  third,  so  as  to  entitle  them  to 
the  benefit  of  the  Statute  of  Limitation. 

In  1806,  a  patent  was  issued  by  the  Governor  of  Kentucky 
to  George  Clymer  for  one-third,  and  Charles  Lynch  and  John 
Blanton  for  two-thirds  of  a  certain  tract  or  parcel  of  land, 
containing  eleven  thousand  acres  by  survey,  bearing  date  the 
80th  of  May,  1784,  Iving  and  being  in  the  county  of  Jefferson, 
on  the  waters  of  Harrod's  creek,  and  bounded  as  follows, 
&c.,  &c. 

A  division  of  the  land  was  made  by  commissioners  and 

845;  Edwards  v.  Bishop,  4    N.   Y.,  901:  Boggess  v.  MerediUu  16  Id.,  1; 

61;  Gilchrist  v.   Ramsay y  27  U.   C.  Zeltery,  Etkerty  arUe.*2IS»,  Culver  r. 

Q.  B.,  600;  Siglar  v.  Van  Riper,  10  Rhodes,  87  N.  Y.,  348. 
Wend.  (N.  Y.),  414;  Higbee  v.  Rice.       ♦Cited.     Abemathie   v.    CoTiSoli- 

6  Mass.,  851;  Noble  y.  McFarland,  51  dated  Virginia  Mining  Co,,  16  Nev., 

111.,  226.    A  demand  by  a  co-tenant  to  271. 

be  admitted  to  the  possession,  and  a       If  the  grantee  obtain  a  oonyeyance 

8i)ecific  refusal,  is  evidence  of  an  ous-  of  the  entire  estate  from  one  of  two 

ter.    Miller  v.   Myers,  46  Cal.,  585;  or  more   tenants   in   common,   and 

Oreen  v.   Tripp^  56  Id.,  200;  Doe  d,  makes  an  entry  under  such  title,  his 

Ilellings  v.  Bird,  11  East,  49;  but  not  possession  is  adverse.  FovJUce-v,  Bond, 

of    itself    sufficient.      Carpentier   v.  12  Vr.  (N.  J.),  527;  Kinney  v.  Slat- 

Mendenhall,  28Cal.,  484;  see  Roberts  tery,61  Iowa,  858;  Home  v.  Howell, 

V.  if oore,  3  Wall,  Jr.,  207.   But  where  46  Oa.,  9;   Kittredge  v.    Locks,    17 

the  defendant  in  a  suit  in  ejectment  Pick.  (Mass.), 246;  Clark  y.  Vaughan, 

denied  the  plain tifiTs  title  and  right  of  8  Conn.,  191;  Gill  v.  Fauntleroy,  8 

entry,  that  was  deemed  good  proof  of  B.  Mon.  (Ky.),  186;  Long  v.  Stapp, 

an  ouster.     Sigler  v.   Van  Riper,  10  49  Mo.,  506;  Hinckley  v.  Greene,  62 

Wend.   (N.  Y.),  414;    see    Green  v.  111.,  2.S0;  PrescoW  v.  J^cuer*,  4  Mason, 

Tripp,  56  Cal.,  209;  Miller  v.  Myers,  326;  Gray  v.  Bates,  8  Strobh.  (S.  C.) 

46  Id.,  536.    Yet  other  courts  hold  L.,  498;  Doe  d.  Reed  v.   Taylor,  5 

that  there  must  be  outward  acts  of  Bam.  <^  C,  576;  so  the  same  rule  is 

ezdosive  ownership,  of  an  imequivo-  applicable  to  joint  tenants.    Larmon 

cal  character,  notorious  and  overt,  such  v.  Huey,  13  B.  Mon.  (Ky. ),  436;  contra 

as  by  their  own  force  impart  infor-  (as  to  the  general  statement),  Beaton 

mation  and  give  notice  to  the  co-tenant  v.  Son,  82  Cal.,  481;  Roberts  y,  Mor^ 

of  an  adverse  possession  and  actual  gan,  80  Vt.,  824;  Holley  v.  Hawley, 

disseisin.    Warjleld  v.  Lindell,  88  Mo. ,  .39  Id.,  532. 
561,  581 ;  Rust  v.  Rust,  17  W.  Va., 
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offered  in  evidence  during  the  trial ;  and  as  the  various  pro- 
ceeding under  this  commission  ran  through  a  long  period  of 
time,  the  whole  of  them  will  be  stated  before  passing  on  to 
other  circumstances  in  the  history  of  the  case. 

^^  Henry  county,  the  first  day  of  January,  eighteen  hundred 
and  two. 

"  We,  William  Neall  and  Isaac  Forbes,  having  been  ap- 
pointed commissioners  by  the  County  Court  of  the  said  county 
*fi7S1  of  Henry,  in  *conformity  to  an  act  of  the  General  As- 
-l  sembly  of  the  state  of  Kentucky,  for  the  purpose  of 
making  division  of  lands  between  residents  and  non-residents 
in  the  said  county  of  Henry,  having  been  called  on  to  divide 
a  tract  of  eleven  thousand  acres  on  the  waters  of  Harrod's 
creek,  in  the  name  of  George  Clymer  for  the  one-third,  and 
Charles  Lynch  and  John  Blanton  two-thirds,  agreeably  to  a 
patent  bearing  date  the  24th  day  of  December,  in  the  year  of 
our  Lord,  one  thousand  eight  hundred  and  six,  and  of  the 
commonwealth  of  Kentucky  the  fifteenth,  and  signed  by 
Christopher  Greenup,  the  then  Governor  of  Kentucky.  It 
being  stated  to  us  that  the  said  George  Clymer  is  a  non- 
resi^nt,  we  have  gone  on  the  ground,  and  made  the  following 
division,  to  wit:  Charles  Lynch  and  John  Blan ton's  portion  is 
lot  No.  1,  containing  seven  thousand  three  hundred  and  thirty- 
three  and  one-third  acres,  agreeably  to  the  plat  hereby  laid 
down,  which  is  bounded  as  followeth,  to  wit :  &c.,  &c. 

^^  No.  2,  on  the  plat  allotted  to  George  Clymer  on  the  divis- 
ion, is  bounded  as  follows,  to  wit,  containing  three  thousand 
six  hundred  and  sixty-six  and  two-thirds  acres :  Beginning, 
&o.,  &c.,  hereby  conveying  and  affirming  the  foregoing  divis- 
ion, ^reeable  to  the  said  allotment,  to  the  said  Charles  Lynch 
and  John  Blanton,  for  the  two-thirds  of  said  eleven  thousand 
acres,  and  the  one-third  to  the  said  George  Clymer,  agreeably 
to  the  metes  and  bounds  before  described. 

'^  Given  under  our  hands  and  seals  as  commissioners  afore- 
said, the  day  and  date  first  above  written. 

Will.  Nbalb,    [l.  s.]  Com'r. 
IsAAG  FoBBES,  [L.  S.J  Com*r. 

**  Signed,  sealed,  and  delivered  in  presence  of 

Henry  County  Caurty  ClerVs  Office^  Jan,  1,  1810. 

^The  within    division  of  land  was    filed  in    my  office, 
acknowledged  by  William  Neale  and  Isaac  Forbes,  oommis- 
rioners  in  said  county  for  the  division   and  conveyance  of 
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lands,  parties  thereto,  as  their  act  and  deed,  and  admitted  to 
record. 

**Att-  Row.  Thomas,  C.  C. 

^Senry  Ommty^  October  Courts  1827. 

^  An  instrument  of  writing  purporting  to  be  a  division  of 
eleven  thousand  acres  of  land,  in  the  county  of  Henry,  be- 
tween Charles  Lynch,  John  Blanton,  and  George  Clymer,  the 
same  being  made  by  William  Neale  and  Isaac  Forbes,  commis- 
sioners appointed  for  that  purpose,  was  tUs  day  produced  into 
court,  (the  commissioners  being  absent,)  together  with  the 
certificate  of  acknowledgment,  entered  and  attested  by  Row- 
land Thomas,  clerk.  Whereupon,  on  motion  of  Charles  H. 
Allen,  attorney  for  the  parties,  it  is  ordered  that  the  same  be 
now  received  and  recorded  accordingly,  which  was  heretofore 
done. 

**Att  Edmd.  p.  Thomas,  C. 

By  Will.  Shabp,  D.  C. 

^Hmry  dmnty  Court,  OUtK%  Office,  Aug.  8, 1828. 

•  "  I,  Edmund  P.  Thomas,  clerk  of  the  County  Court  r^tano 
for  the  county  aforesaid,  do  certify,  that  on  the  day  of  ^ 
the  date  hereof,  the  foregoing  commissioners'  report  of  lands, 
together  with  the  certificates  thereon  endorsed,  were  filed  in 
my  office  and  recorded. 

"Att.  Edmd.  P.  Thomas,  C.** 


In  1818,  George  Clymer,  one  of  the  patentees,  residing  in 
Philadelphia,  made  his  will  and  died.  He  devised  his  prop- 
erty to  certain  persons  in  trust,  for  the  payment  of  certain 
moneys,  and  these  to  be  divided  amongst  his  children  and 
grandchildren. 

Much  evidence  was  given  in  the  court  below,  to  show  the 
nature  of  the  title  and  possession  under  which  the  occupants 
(residing  entirely  upon  the  part  allotted  to  Lynch  and  Blan- 
ton) held  their  lands.  They  all  claimed  under  Lynch  and 
Blanton;  and  the  following  is  a  summary  of  the  evidence: 
It  was  proved  that  these  persons  entered  upon  and  first  im- 
proved, settled,  and  occupied,  the  land ;  and  they,  and  those 
claiming  under  them,  have  held,  claimed,  and  occupied,  the 
land,  as  their  own,  for  upwards  of  twenty-five  years  before  the 
commencement  of  this  suit ;  but  no  evidence  was  introduced 
by  either  of  the  defendants,  conducing  to  prove  that  either  of 
them,  or  anv  other  person,  had  given  any  express  notice  to  the 
patentee,  Ulymer,  in  his  lifetime,  or  either  of  the  trustees 
named  in  the  will  of  said  Clymer,  that  they,  or  any  of  them, 
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held  the  land  adversely  to  the  claim  or  right  of  Clytner ;  nor 
was  any  evidence  given,  tending  to  prove  that  notice  of  any 
sort  had  ever  been  given  to  Clymer,  or  any  of  the  trustees 
named  in  his  will,  by  any  of  the  defendants,  or  any  other  per- 
son under  whom  any  of  them  claim,  except  the  facts  which 
the  evidence  did  conduce  to  establish,  that  the  land  in  posses- 
sion of  each  defendant  had  been  taken  possession  of^  im- 
proved, and  occupied  by  actual  residence,  by  each  defendant, 
(or  at  first  by  him  of  whom  he  derived  his  possession  and 
claim  of  right,  and  afterwards  by  himself,)  as  all  entirely  his 
or  their  own,  and  not  as  co-tenant  with  Clymer  or  his 
devisees,  and  had  been  so  ever  afterwards  held,  for  upwards 
of  twenty  years,  and  up  to  the  commencement  of  this  suit. 

It  did  not  appear  by  the  evidence,  that  either  of  the  defend- 
ants, or  his  predecessor  in  the  possession,  had  any  knowledge 
or  notice,  in  fact,  that  Clymer  was  a  co-partner  with  Lynch 
and  Blanton,  or  had  any  interest  in  the  land ;  and  plaintiff's 
counsel  insisted  only  that  they  were  bound  to  know  and 
notice  the  right  of  Clymer,  apparent  on  the  patent. 

Evidence  was  also  introduced  to  show  that  most  of  the 
defendants  were  within  the  boundary  of  adverse  patents,  elder 
in  date  than  the  patent  to  Clymer,  Lynch  and  Blanton,  and 
that  some  of  them  had  contracted  with  the  claimants  of  those 
elder  patents,  for  the  land  in  their  possession,  since  they  be- 
came possessed  of  it. 

The  suit  was  brought  in  December,  1840,  by  the  representa- 
♦6771  *^^®®  *^^  Clymer,  against  sixty-three  occupants  of  the 
-'  tract,  which,  as  before  stated,  had  been  assigned,  in  the 
partition,  to  Lynch  and  Blanton* 

Upon  the  trial,  the  plaintiff  asked  the  court  to  instruct  the 
jury: 

1.  That  if  the  jury  believe,  from  the  evidence,  that  the 
defendants,  or  others  under  whom  they  claim,  entered  upon 
the  land  in  contest  under  the  claim  of  Clymer,  Lynch  and 
Blanton,  for  eleven  thousand  acres,  that  such  of  the  defend- 
ants as  the  jury  may  find  so  entered,  by  themselves  or  others 
under  whom  they  claim,  cannot  avail  themselves  of  the  elder 
patents  read  in  evidence,  as  to  defeat  the  plaintiff  in  this 
action. 

2.  That  the  defendants  cannot  defeat  the  plaintiff's  right  to 
recover,  if  the  jury  believe,  from  the  evidence,  the  plaintiff 
ever  had  right,  by  reason  of  the  Statute  of  Limitation,  pro- 
vided the  jury  believe,  from  the  evidence,  that  the  defendants, 
or  those  under  whom  they  claim,  entered  upon  the  land  in 
contest,  under  the  title  of  Clymer,  Lynch  and  Blanton,  for 
the  eleven  thousand  acres  patented  to  them. 
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8.  That  if  the  jury  find,  from  the  evidence,  that  any  of  the 
defendants  entered  upon  the  land  in  contest,  under  a  parol 
contract  of  purchase  irom  the  agent  of  Lynch  and  Blanton, 
who  were  tenants  in  common  with  Clymer  in  the  eleven  thou- 
sand acre  patent,  read  in  evidence ;  and  the  jury  also  find  that 
such  of  the  defendants  as  so  purchased  never  notified  the 
patentee  Clymer,  or  the  trustees  named  in  his  will  and  codicil, 
or  either  of  them,  that  they  held  adversely  to  Clymer's  title, 
that  the  defendants,  as  to  whom  the  jury  may  so  find,  cannot 
avail  themselves  of  the  Statute  of  Limitation  in  defence  of 
this  action.    Also, 

4.  That  such  defendants  as  the  jury  may  find  as  above-men- 
tioned, if  there  be  any  such,  cannot  avail  themselves  of  the 
outstanding  conflicting  elder  patents  read  in  evidence,  unless 
the  jury  further  find  that  such  defendants,  in  the  opinion  of 
the  jury,  have  proved  a  connection  with  such  elder  patent  or 
patents,  by  purchase,  either  made  by  them  oi*  othera  under 
whom  they  claim. 

The  court  refused  to  give  either  instruction,  as  asked,  but 
instead  thereof  gave  to  the  jury  the  following  instruction : 

**The  court  instruct  the  jury,  that  if  they  find,  from  the 
evidence,  that  any  of  the  defendants,  or  those  under  whom 
they  claimed,  entered  upon  the  parcel  of  the  land  in  contro- 
versy in  their  possession  at  the  commencement  of  this  action, 
under  a  contract,  whether  it  was  executed  or  executory,  by 
parol  or  Jn  writing,  with  the  agent  of  Lynch  and  Blanton,  or 
either  of  their  co-grantees  with  Clymer,  of  the  eleven  thou- 
sand acres,  by  the  patent  read  by  plaintiff,  or  any  other  per* 
son  claiming  under  that  patent,  whereby  they  purchased  an 
individual  two-thirds,  or  any  other  such  part,  and  not  the 
entire  interest  in  such  parcel  or  parcels  of  the  land,  then  such 
defendants,  or  those  under  whom  they  claimed,  and  who  had 
so  entered,  did  not,  by  their  entry  into  the  possession,  oust 
Clymer  or  his  devisees  of  his  *or  their  undivided  third  r«/;i7o 
thereof;  but  the  entry  of  such  purchasers  and  their  I- 
possession  was  for  him,  Clymer,  or  his  devisees,  as  well  as 
for  themselves ;  and  in  the  absence  of  all  evidence  of  notice 
to  Clymer,  or  those  olaiming  under  him,  of  a  subsequent 
adversary  holding  by  such  occupants,  their  possession  did  not 
become  adversary,  in  legal  effect,  to  Clymer  or  his  devisees ; 
and  no  defendant,  who  so  entered,  can  now  avail  himself  of 
the  outstanding  legal  title  by  the  elder  patents  to  be  read  in 
evidence ;  nor  can  any  such  defendant  prevail  in  his  defence 
of  this  action  by  the  length  of  his  possession,  and  the  Statute 
of  Limitation ;  nor  can  any  defendant  who  entered,  claiming 
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the  entire  estate  in  his  parcel  of  the  land,  add  to  the  length 
of  his  own  possession  that  of  any  one  under  whom  he  claimed 
and  had  succeeded,  who  had  so  entered  under  a  purchase  of 
an  undivided  part,  and  was  so  a  co-tenant  with  Clymer  or  his 
devisees,  and  thereby  make  out  the  twenfy  years  of  adversary 
possession  within  the  statute." 

The  defendants  moved  the  following  instructions,  to  find  aa 
in  case  of  a  nonsuit  as  to  all  the  defendants : 

That  the  plaintiff  has  shown  title  only  to  an  undivided 
interest  in  the  land,  and  that  only  one-fifteenth. 

To  find  in  favor  of  all  the  defendants  whose  tenements  Ml 
within  the  elder  claims  of  Tuttle  and  Howard. 

To  find  in  favor  of  all  whose  possession  existed,  and  con- 
tinued, and  have  been  held  as  their  own,  for  twenfy  years 
before  the  commencement  of  this  suit. 

To  find  in  favor  of  those  whose  possession  existed  and  con- 
tinued under  Lynch  and  Blanton,  and  adverse  to  Clymer,  for 
twenty  years  before  suit  brought. 

To  find  in  favor  of  those  whose  possession  originated,  and 
have  been  held  as  their  own,  twenty  years  before  suit  brought, 
under  purchases  from  Lynch  and  Blanton,  or  either  of  them, 
after  the  division  made  under  the  orders  of  the  Henry  county 
court. 

The  court  refused  to  give  either  of  the  instructionB,  as 
moved  by  the  defendants,  but  in  substitution  therefor  gave  the 
following  instructions : 

^*  The  court  instruct  the  jury,  that  their  verdict  ought  to 
be  for  each  defendant  who,  or  whose  predecessor  in  possession, 
from  whom  he  had  derived  his  possession  and  claim  of  right, 
had  entered  on  the  land  in  his  possession  at  the  commence- 
ment of  the  action,  twenty  years  before  that  day,  by  a  purchase 
and  claim  thereof  in  severalfy,  all  as  his  own,  and  not  an 
undivided  part  in  co-tenancy  with  Clymer  or  his  devisees,  but 
adversely  to  him  or  them,  whether  such  purchase  was  from 
Lynch  or  Taylor,  or  Lynch  and  Blanton,  or  any  other  who  had 
ever  afterwards,  up  to  the  commencement  of  this  suit,  contin- 
ued thus  to  hold  such  possession." 

To  each  opinion  and  decision  of  the  court,  in  refusing  to 
*6791  ^^^  ^  instructions  as  moved  by  the  plaintiff  and  each 
-'  of  them,  and  in  givins^  *the  instructions  which  were 
given  by  the  court  in  substitution,  or  instead  thereof^  the 
plaintiff  at  the  time  excepted.  Also,  the  plaintiff  excepted  to 
the  instruction  which  is  given  by  the  court  in  substitution  of 
the  instructions  moved  by  the  defendants,  at  the  time  the 
instruction  was  given,  and  he  now  excepts  to  each  opinion  and  * 
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decision,  and  prays  that  this  his  bill  of  exceptions  be  signed, 
sealed,  and  enrolled,  which  is  accordingly  done. 

Thos.  B.  Monboe,  [l.  8.] 

Crittenden^  for  the  plaintiff  in  error. 
.    Tibbatta  and  Armstrong^  (in  a  printed  argument,)  for  the 
defendants  in  error. 

Crittenden  made  the  following  points : 

1.  That  the  proceedings  of  the  Counigr  Court  of  Henry 
county,  and  of  the  commissioners  for  the  purpose  of  making  a 
partition  of  said  land,  were  not  authorized  oy  any  law,  and 
the  division  was  therefore  null  and  void,  because  not  conform- 
able to  the  statutes  on  which  its  validity  depended.  1  Littell's 
Laws  of  Kentucky,  691 ;  Hood  v.  Mathers^  2  Marsh.  (Ky.), 
659 ;  8  Litt.  (Ky.),  40 ;  Clay  v.  ShoH,  1  Marsh.  (Ky.),  871. 

2.  That  the  defendants  having  entered  and  held  under  the 
patent  to  Clymer,  Lynch,  and  Blanton,  could  not  lawfully  set 
up  and  rely  for  their  defence  upon  any  other  outstanding 
adverse  patents  to  bar  the  plaintiff's  recovery,  and  especially 
as  it  was  not  shown  to  be  a  subsisting  and  available  title. 

8.  That  the  possession  of  the  defendants  having  been 
acquired  under  Lynch  and  Blanton,  or  one  of  them,  could 
not  be  considered  as  adverse  to  their  co-tenant,  Clymer,  or 
allowed  to  operate  as  a  bar  to  the  present  action ;  and  that 
this  is  especially  true  as  to  those  defendants  who  showed  no 
deed  or  written  evidence  of  purchase. 

1st.  Eight  years  after  the  division  was  said  to  have  been 
made,  it  was  given  to  the  clerk,  and  not  to  the  court  until 
1827.  The  act  of  Assembly  does  not  say  when  it  must  be 
recorded,  but  twenty-five  years  is  too  long  a  time  to  elapse. 
The  parties  might  have  had  it  in  their  pocket  all  this  time. 
The  courts  in  Kentucky  have  always  construed  such  papers 
strictly.    See  the  authorities  above. 

2d.  If  the  defendant  has  acknowledged  the  title  of  the 
plaintiff,  he  cannot  afterwards  dispute  it.  1  Cai.  (N.  Y.), 
894,  444 ;  6  Cow.  (N.  Y.),  129,  et  seq.  174 ;  4  Cranch,  419. 

Nor  can  a  defendant,  whose  predecessors  had  recognized  the 
title  of  the  plaintiff,  afterwards  dispute  it.  5  Cow.  (N.  Y.), 
129,  180 ;  4  Johns.  (N.  Y.),  280 ;  1  Caines  (N.  Y.),  894 ;  4 
Munf.  (Va.),  478 ;  2  Johns.  (N.  Y.),  Cas.,  858 ;  8  Pet.,  50 ;  8 
Serg.  &  R.  (Pa.),  886;  18  Johns.  (N.  Y.),  116;  8  Mart. 
(La.),  (N.  S.),  11 ;  6  Johns.  Qf .  Y.)  84 ;  7  Id.,  157 ;  19  Id., 
202 ;  6  Cow.  (N.  Y.),  520 ;  8  Wash.  C.  C,  498. 

The  defendants  aliso  offered  in  evidence  outstanding  titles  ia 
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^strangers,  which  they  alleged  to  be  elder  and  better  than  the 
plaintiff's  title.     Can  they  do  this? 

If  it  be  admitted  as  the  settled  doctrine,  that  though  the 
plaintiff  in  ejectment  has  a  title  better  than  that  of  the  defend- 
ant, yet  that  he  is  not  entitled  to  recover  if  the  defendant 
can  show  a  superior  title  in  a  third  person,  though  he  does  not 
claim  any  privity  with  that  third  person:  If  this  be  the 
admitted  doctrine,  it  is  subject  to  a  great  many  exceptions, 
which  destroy  its  general  applicability,  and  those  exceptions 
are  supposed  to  include  the  present  case.  The  instances  of 
such  exceptions  are  numerous,  namely : 

A  mortgagor  is  never  suffered  to  set  up  the  title  of  a  third 
person  against  his  mortgagee.     Doe  v.  Pegge^  1  T.  R.,  758,  n. 

It  is  established  that  a  mortgagor  cannot  set  up  a  prior 
mortgage  to  defeat  the  recovery  of  a  second  mortgage.  He 
is  barred  by  his  own  act  from  averring  that  he  had  nothing  in 
the  premises  at  the  time  of  the  second  mortgage.  The  prin- 
ciple of  this  decision  has  been  repeatedly  recognized.  Ldde 
V.  Holford,  8  Burr.,  1416 ;  Newhcdl  v.  Wright,  8  Mass.,  188, 
158 ;  Jackson  v.  Dvhois,  4  Johns.  (N.  Y.),  216. 

A  lessee  cannot  do  it  against  his  lessor ;  8  Mass.,  188, 158 ; 
1  Cai.  (N.  Y.),  444 ;  2  Id.,  215 ;  7  Johns.  (N.  Y.),  186 ;  but  it 
is  needless  to  cite  authorities  on  this  point. 

So  a  person  who  has  entered  into  possession  under  another, 
and  acknowledged  his  title,  cannot  set  up  an  outstanding  title 
in  another.  Jackson  y.  Stewart,  6  Johns.  (N.  Y.),  84 ;  Jackson 
V.  De  Walts,  7  Id.,  157 ;  Jackson  v.  Henman,  10  Id.,  292. 

Nor  can  a  person  claiming  the  land  under  a  tenant,  set  up 
an  outstanding  title  against  the  landlord.  Jackson  v.  Chraham^ 
8  Cai-  (N.  Y.),  188. 

A  person  who  has  entered  by  permission  under  one  tenant  in 
common,  cannot,  after  partition  made,  set  up  an  adverse  title 
against  another  tenant  in  common,  to  whose  share  the  premises 
had  fallen.  Smith  v.  Burtis,  9  Johns.  (N.  Y.),  174 ;  Fisher  v. 
Creel,  18  Id.,  116. 

A  mere  intruder  cannot  protect  himself  by  setting  up  an 
outstanding  title.     Jackson  v.  Harder,  4  Johns.  (N.  Y.),  202. 

But  if  a  defendant  have  acknowledged  the  title  of  the 
plaintiff,  he  cannot  afterwards  dispute  it.  Jackson  ex  dem* 
JLow  v.  Reynolds,  1  Cai.  (N.  Y.),  444 ;  Jackson  ex  dem.  Smith 
et  al.  V.  Stewart,  6  Johns.  (N.  Y.),  84 ;  Jackson  ex  dem.  Davy 
v.  De  Walts^  7  Id.,  167 ;  Jackson  er  dem.  Broume  v.  JBenman, 
19  Id.,  202. 

And  even  where  the  predecessors  of  the  defendant  had 
acknowledged  the  title  of  the  claimant,  it  was  held  that  the 
defendant  was  equally  precluded  from  setting  up  the  defence 
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of  adverse  possession.    Jackson  ex  dem.  Van  Sehaiek  and  others 
V.  Davis,  5  Cow.  (N.  Y.),  129, 180. 

*Where  one  takes  bj  descent  as  a  co-heir  and  tenant  r«go-i 
in  common,  he  cannot  show  (in  ejectment  by  his  co-  \ 
heir,  or  one  claiming  under  him)  that  the  ancestor  had  no 
title.    Jackson  ex  dem.  Bill  v.  Streeter,  5  Cow.  (N.  Y.),  520. 

Armstrong^  for  defendants  in  error,  stated  the  case  and  pro- 
ceeded thus : 

The  issue,  then,  in  this  cause  between  the  parties  seems  to 
be  on  the  question :  did  the  entry  of  defendants  on  land  to 
which  plaintiff  had  right  in  common  with  their  vendor,  not- 
withstanding their  ignorance  of  that  right,  their  want  of  inten- 
tion to  enter  as  tenants  in  common,  and  their  express  entry 
claiming  and  holding  the  land  as  their  sole  freehold,  adversely 
to  the  whole  world,  constitute  them  tenants  in  common  with 
Clymer? 

It  is  not,  I  presume,  necessary  for  me  to  cite  authority  to 
show  the  intention  with  which  an  entry  is  made  on  land  de- 
fines the  nature  of  that  entry.  These  defendants,  and  those 
under  whom  they  claim,  entered  under  their  purchases  as  sole 
owners  in  fee  of  the  whole  lands  held  bv  them,  and  were  so 
possessed  thereof  for  more  than  twenty-five  years  before  the 
commencement  of  this  suit. 

The  counsel  for  defendants  does  not  deem  it  necessary  to 
consume  the  time  of  the  court,  by  using  argument,  or  citing 
authority,  to  prove  that  possession  of  land  by  a  purchaser, 
under  a  contract  for  the  entire  estate,  without  right  in  the 
grantor,  is  adverse  to  the  rightful  owner ;  or  that  a  person  in 
possession  of  land  may  purchase  in  an  outstanding  title  to 
protect  that  possession,  but  will  merely  call  the  attention  of 
the  court  to  the  case  of  Jackson  ex  dem.  Preston^  ^c.  v.  Smithy 
in  the  Supreme  Court  of  New  York,  18  Johns.  (N.  Y.),  406, 
as  a  case  in  point.  There  the  defendant  held  under  a  deed 
made  by  one  out  of  nine  tenants  in  common ;  but  the  deed 
purported  to  be  for  the  whole  fee.  The  court  says,  (page 
411,)  'Hhe  deed,*'  under  which  defendant  held,  ^^for  the 
whole  lot  cannot  control  the  possession  of  the  defendant, 
and  of  his  father,  so  as  to  make  it  the  entry  and  possession 
of  a  tenant  in  common,  merely  because  it  gave  title  to  no 
more  than  one-ninth  part  of  the  whole  lot ; "  and  again,  (page 
112,)  ^^  it  is  evident,  therefore,  that  the  doctrine  in  relation  to 
tenants  in  common  does  not  apply  to  this  case.  It  might  as 
well  be  urged  as  applicable  to  a  conveyance  made  by  a  stranger 
of  any  lands  held  in  common,  and  it  will  not  be  questioned 
that  tiie  purchaser  under  such  a  deed,  given  without  right  on 
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the  part  of  the  grantor,  would  notwithstanding  be  adrerse  to 
the  rightful  owners,  although  held  by  them  in  common/' 

It  is  believed  the  case  cited  presents  the  true  law  of  this 
case,,  and  should  the  court  deem  it  necessary,  thej  are  respect- 
fully requested  to  examine  the  case  referred  to  for  themselves. 

IHbbattSy  for  the  defendants  in  error,  recited  the  facts  and 
evidence  in  the  case  with  great  particularity,  and  then  added  : 
metQoi  *Under  this  state  of  the  evidence,  on  the  part  of  the 
^  defendants,  we  contend  that  the  law  of  the  case  was  for 
them,  and  the  verdict  of  the  jury  correct  on  the  following 
grounds : 

1.  Because  the  division  was  a  good  and  valid  division,  and 
severed  the  estate  of  Clymer  from  that  of  his  co-patentees. 

2.  Because,  if  it  were  not  ^ood  in  its  inception,  it  became 

?;ood  by  the  lapse  of  time,  and  the  legal  presumptions  arising 
rom  the  lapse  of  time. 

3.  Because  the  defendants  held  the  land  adversely  to  the 
right  or  title  of  the  lessor  of  the  plaintiff  and  their  holding 
being  adverse,  his  right  of  entry  is  barred  by  the  Statute  of 
Limitations. 

By  the  act  of  the  legislature  of  Kentucky,  approved  De- 
cember 19, 1792,  (2  M.  &  B.,  1066,)  it  is  enacted,  sect.  1,  that 
if  the  owners  of  lands  within  this  state,  who  are  non-residents, 
do  not  attend  to  have  the  same  divided,  where  the  same  is 
held  in  conjunction  with  citizens  of  this  commonwealth,  or 
with  other  non-residents,  where  such  non-residents  may  apply 
by  themselves  or  agents  to  have  the  same  divided,  or  do  not 
appoint  agents  to  make  such  division  within  one  year  from 
the  passage  hereof,  the  courts  of  the  several  counties  within 
this  state  shall  appoint  six  commissioners  in  each  county,  who, 
or  any  two  of  them,  shall,  when  called  upon  for  the  purpose 
by  the  citizens  of  this  commonwealth,  or  the  owners  of  lands 
who  are  non-residents,  or  their  agents,  attend  and  make  such 
division  agreeable  to  the  contract  entered  into  by  the  parties, 
**  and  such  commissioners  shall  make  return  of  such  land  by 
them  so  divided,  with  the  quantity  and  names  of  the  parties 
concerned,  and  by  whom  called  upon  to  do  the  business,  to  the 
county  court  of  the  county  where  such  land  may  lie,  to  be 
there  recorded." 

The  requisitions  of  this  act  are, 

1.  The  appointment  of  six  commissioners  by  the  court, 
which  has  been  done. 

2.  The  return  of  the  land,  with  the  quantity  and  names  of 
the  parties  concerned,  and  by  whom  called  on,  &C.,  which  is 
construed  to  mean  *'a  description  of  the  boundaries  of  the 
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whole  tract,  and  of  the  particular  lots  divided,  together  with 
the  names  of  each  party  holding  interests,  so  that  it  may  duly 
appear  who  were  parties  to  the  partition ; "  B.ood  v.  Mather^  2 
Marsh  (Ky.),  560 ;  which  has  been  compUed  with. 

8.  That  the  return  shall  be  made  to  the  county  court  of  the 
county;  and  it  is  decided  (Id.)  that  it  will  not  be  good  to 
make  the  return  to  the  clerk's  office,  but  that  it  must  be  made 
to  the  county  court. 

We  contend  that  this  condition  has  also  been  complied 
with ;  for  though  the  division  was  first  returned  to  the  clerk's 
office  and  acknowledged  by  the  commissioners,  yet  it  was 
afterwards  presented  to  the  court,  which  was  good,  because 
the  statute  does  not  require  that  the  commissioners  shall  pre* 
sent  it  in  person,  nor  acknowledge  it;  it  being  an  official  act, 
such  as  the  return  of  a  summons  by  a  sheriff,  t^c'qq 
•which,  with  the  papers  with  the  return  written  there-  ^ 
on,  may  be  handed  in  person,  or  sent  by  a  third  person,  or  by 
letter,  &c. 

Nor  does  the  statute  fix  any  time  in  which  the  division  is  to 
be  returned ;  nor  is  there  any  thing  to  be  done  by  the  com- 
missioners in  court,  or  by  the  court  itself,  the  law  itself  order- 
ing what  is  to  be  done.  Besides,  it  appears  from  the  record 
of  the  court,  that  it  was  received  and  ordered  to  be  recorded, 
on  the  motion  of  "  the  agent  of  the  parties,"  which  will  in- 
clude Clymer  as  well  as  the  other,  and  will  be  so  intended  bv 
the  court.  See  Pringle  v.  Sturgeony  Litt.  (Ky.),  Sel.  Cas.,  112, 
and  Parker^s  heirs  v.  Andersauj  5  Mon.  (Ky.),  540.  That  if  the 
tlivision  was  not  good  in  its  inception,  it  became  good  by  the 
lapse  oi  time,  ana  the  jury  had  a  right  to  presume  every  thing 
which  would  be  necessary  to  make  it  good,  as  a  deed  of  re- 
lease, Qr  confirmation  from  Clymer. 

^*  Artificial  or  legal  presumption  is  arbitrary,  inflexible,  and 
conclusive.'  It  is  the  policy  of  the  law  substituted  for  proof 
of  facta,  the .  establishment  of  which  by  oral  testimony,  or 
written  testimony,  or  written  memorial,  is  rendered  impossible 
by  lapse  .of  time." 

The,  presumption  not  absolutely  conclusive  is  such,  that 
after  twenty  years  a  bond  is  paid  off;  a  mortgage  satisfied, 
the  mortgagor  remaining  all  the  time  in  possession ;  the  equity 
of  redemption  released,  the  mortgagee  having  enjoyed  the 
possession  twenty  years;  or  the  legal  title  conveyed  to  the 
purchaser  after  twenty  years'  possession,  &c.,  &c.  These  mav 
^1  be  combatted  by  proofs  or  explanations,  inconsistent  with 
the  inference  of  reason,  and  from  the  isolated  facts  which  of 
themselves  would  establish  the  presumption.  Hence  their 
bonsrderation  belongs  to  the  jury,  to  whom  they  will  be  left 
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upon  hypothetical  instructions.  The  jury  may  presume  ft 
deed  when  neither  the  chancellor  nor  the  common  law  judge 
will  or  can.    Stark.,  1216, 1227, 1285;  Peake  Ch,,  26. 

A  possession  of  thirty  years  or  less,  by  a  purchaser  who 
held  a  bond  for  a  title,  would  be  sufficient,  in  tne  absence  of 
any  controlling  circumstances,  to  create  a  legal  presumption 
of  a  conveyance  from  the  possessor  of  the  legal  title.  In  such 
a  case,  it  is  not  only  necessary  for  peace  and  justice,  that  such 
a  presumption  should  arise,  but  is  intrinsically  probable  that  a 
deed  waa  made.  10  Johns.  (N.  T.),  877 ;  11  Id.,  456 ;  8  Mass., 
399 ;  5  Cranch,  262 ;  G-ainei  y.  0<mrC9  heirs^  2  J.  J.  Marsh. 
(Ky.),  107. 

Although  the  Statute  of  Limitations  will  not  run  where  the 
possession  held  is  on  pledge,  mortgage,  &c.,  yet,  '^  if  posses- 
sion had  been  of  twenty  years'  duration,  it  might  have  justified 
the  presumption,  in  case  there  were  no  repelling  circumstances, 
that  the  testator  relinquished  the  title  to  the  slaves  in  satis- 
faction of  the  debts,  and  a  court  of  chancery  would  not  then 
interfere  to  disturb  the  possession.  Mlms  v.  JUinUf  8  J.  J. 
Marsh.  (Ky.),  106. 

Without  some  opposing  probability,  the  juir  will  presume 
*6841  ^    ^^^  ^^^  possession  of  twenty  years,  by  one  who  had 
-'  purchased  the  *land,  which,  in  consequence  of  his  pur- 
chase, he  shall  have  so  long  occupied.    2  Saund.,  176  a.; 
Stark.,  502, 1243,  989;  7  Wheat.,  59. 

Grants  may  be  presumed  from  lapse  of  time.  12  Co.,  6; 
2  Hen.  &  M.  (Va.),  870. 

Generally  whatever  will  toll  the  right  of  entry  will  create  a 
presumption  of  the  conveyance  of  the  legal  title. 

Every  thing  necessary  to  the  validity  of  a  collector's  deed 
will  be  presumed  after  twenty  years,  u  it  be  shown  that  he 
was  collector  of  taxes  which  were  committed  to  him.  14 
Mass.,  145;  Id,,  177;  Fitmhugh  v.  Croghan^  2  J.  J.  Marsh. 
(Ky.),  486. 

8.  But  we  contend  further,  that  the  defendants  held  the 
land  adversely  to  the  right  or  title  of  the  lessor  of  the  plain- 
tiff and  that  their  holding  being  adverse,  the  right  of  entr^  is 
tolled,  and  the  plaintiff  is  barred  by  the  Statute  of  Limi- 
tations. 

We  admit,  as  a  general  principle,  that  the  possession  of  one 
tenant  in  common,  or  joint^tenant,  is  the  possession  of  the 
other ;  Ooleman  v.  HutehvMony  8  Bibb.  (Ky.),  209 ;  and  that 
the  Statute  of  Limitations  does  not  run  against  one  tenant  in 
common  in  favor  of  another,  unless  there  has  been  an  actual 
ouster  and  adverse  holding.  (Id.)  But  in  this  case  we  con- 
tend that  there  haw  been  both ;  we  show  that  the  defendant^ 
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iffnorant  of  the  rights  of  the  anoefttor  of  the  lessor  of  the 
plaintiff,  without  any  intention  to  enter  as  tenants  in  common, 
entered  upon  the  land,  expressly  claiming  and  holding  it  as 
their  sole  freehold,  adversely  to  the  whole  world ;  they,  and 
those  under  whom  they  claim,  entered  under  their  purchases, 
as  sole  owners  in  fee  of  the  whole  land  held  by  them,  and 
were  so  possessed  for  more  than  twenty-five  years  before  the 
commencement  of  the  suit. 

The  quo  animo  with  which  an  entry  is  made  on  land,  will 
define  the  nature  and  character,  whether  friendly  or  adverse, 
and  extent  of  the  possession  acquired  by  the  entry  ;  1  Marsh. 
(Ky.),  847 ;  Calk  v.  LynrC%  hetre^  8  Id.,  616 ;  and  whether  the 
possession  of  land  is  adverse  to  a  certain  claim  or  not,  is  a 
question  of  fact  to  be  found  by  the  jury ;  Bowles  v.  Sharp,  4 
joibb.  (Ky.),  550 ;  or  as  the  true  doctrine  is  more  distinctly 
laid  down  in  Barrett  and  wife  v.  French^  1  Conn.  The  pos- 
session of  one  tenant  in  common  recognizing  the  title  of  his 
co-tenants,  is  in  legal  consideration  the  possession  of  all ;  that 
persons  under  the  same  title,  without  partition,  cannot  pre- 
scribe against  each  other.  Brottssard  v.  Duhamel,  8  Mart. 
(La.)  N.  S.,  11. 

That  where  **two  persons  claim  by  the  same  title,  there 
shall  be  no  adverse  possession,  so  as  to  toll  the  entry  of  the 
one,  but  an  entry  of  the  other  be  at  all  times  lawful.  2  Esp. 
N.  P.,  8,  (old  paging  484 ;)  Carothers  et  oLy.  The  Lessee  of 
Dvmmmg  et  al.,  8  §erg.  &  R.  (Pa.),  886. 

But  that  a  person  claims  to  hold  land  under  the  same  title, 
is  no  evidence  that  he  holds  amicably  with  the  original  holder 
of  that  title,  or  those  claiming  under  him.  The  purchaser  of 
land  sold  for  the  non-payment  of  taxes  holds  adversely  to  the 
former  owner,  and  *can  consequently  avail  himself  of 
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Litt.  (Ky.)i  65.  The  court  say,  "  The  circumstance  that  the 
defendant  claims  to  hold  the  land  in  controversy  under  Mar- 
tinis title,  was  no  evidence  of  his  not  holding  adversely,  nor 
could  it  prevent  the  Statute  of  Limitations  from  running. 
Being  a  purchaser  in  fee,  though  he  held  under  Martin's  title, 
he  did  not  hold  under  Martin,  but  in  his  own  right,  in  virtue 
of  his  purchase,  and  must  therefore  have  continued  to  hold 
adversely  to  Martin  and  those  deriving  title  through  him." 

So  a  purchaser  under  a  sheriff's  sale — and 

Where  a  party  had  obtained  a  decree,  though  a  void  one, 
for  a  conveyance  in  fee  absolute,  and  a  conveyance  in  pursu- 
ance thereof  of  the  inheritance  of  his  deceased  wife,  under 
the  erroneous  idea  that  he  was  heir  of  her  son,  who  died 
shortly  after  his  mother's  death,  and  had  sold  the  land  to  one 
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who  retained  the  possession  twenty  jears,  sach  alienee  is  pro- 
tected in  his  title  and  possession  by  lapse  of  time.  Bcuefnan^a 
heirs  v.  Batterton  et  al,y  1  Dana  (Ky.),  482. 

So  with  the  defendants,  notwithstanding  they  claim    the 
same  title,  and  though  the  division  may  have  been  void. 

Therefore,  though  the  possession  of  one  tenant  in  common 
should  be  deemed  the  possession  also  of  his  co-tenant,  nothing' 
to  the  contrary  appearing ;  yet  if  a  tenant  in  common  enter 
not  as  a  tenant  in  common,  but  advei-sely  to  his  co-tenant,  his 
twenty  years'  possession  would  not  only  be  a  good  defence 
against,  but  would  in  fact  so  invest  him  with  the  complete 
title,  as  to  enable  him  to  recover  in  ejectment  against  his  co- 
tenant. 

^^  That  one  tenant  in  common  may  oust  his  co-tenant,  and 
hold  in  severalty,  is  not  to  be  questioned.  But  a  silent  pos- 
session, accompanied  with  no  act  which  can  amount  to  an 
ouster,  or  give  notice  to  his  co-tenant  that  his  possession  is 
adverse,  ought  not,  we  think,  to  be  construed  into  an  adverse 
possession.  McChmg  v.  Ross^  5  Wheat.,  124,  per  Marsh. 
Ch.  J. 

The  law  is,  that  nothing  but  an  actual  ouster  by  one  tenant 
in  common  shall  give  him  the  exclusive  possession.  Lessee  of 
Empsom  v.  Shackletauy  5  Burr.,  2604 ;  Uarothers  et  aL  v.  The 
Lessee  of  Dunning  et  al.^  3  Serg.  &  R.  (Pa.),  885. 

But  if  there  has  been  an  actual  ouster  and  adverse  holding, 
it  is  well  settled  in  numerous  cases,  that  the  Statute  of  Limi- 
tations will  run  from  the  time  of  such  ouster  and  adverse  pos- 
session. Coleman  v.  Hutchinson^  8  Bibb.  (Ky.),  212 ;  and  see 
Brackett  v.  Nbrcross^  1  Greenl.  (Me.),  91 ;  RasseWs  Lessee  v. 
Bakery  1  Harr.  &  J.  (Md.),  71 ;  Lessee  of  Brandt  et  aL  v. 
Whitbeck,  6  Cow.  (N.  Y.),  683 ;  Van  Dyck  v.  Van  Buren,  1 
Cai.  (N.  Y.),  84 ;  Bryans  v.  Atwater^  5  Day  (Conn.),  188. 

We  contend  that  the  division  of  the  land,  the  marking  the 
lines,  the  selling  the  entire  fee,  amounted  to  an  actual  ouster 
— ^no  actual  force  was  necessary,  and  none  could  have  been- 
*6861  ^^^^  ^  ^^^  OB^i  the  *land  being  wild  land.  To  prove 
-'  an  actual  ouster  by  one  tenant  in  common  against  an- 
other, it  is  not  necessary  to  show  that  any  real  &rce  was 
used;  it  is  sujBScIe.tt  to  show  that  the  tenant  in  possession 
claims  the  whole,  and  denies  the  title  of  his  co-tenant ;  Miy 
Connell  v.  Braion^  Litt.  (Ky.)  Sel.  Cas.,  468 ;  Adams  Eject., 
56 ;  and  this  rule  must  work  both  ways. 

Where  the  defendant,  having  purchased  a  lot  of  land,  and 

received  a  deed  for  the  whole  lot,  in  which  the  grantor  stated 

himself  to  be  the  heir  of  the  patentee,  and  he  entered  into  the 

possession  under  tliiit  deed,  and  it  afterwards  appeared  that 

782 


JANUARY   TERM,    1845.  686 

Clymer  et  aL  v.  Dawkins  et  aL 

the  grantor  had  title  to  one-ninth  part  of  the  lot  onlj,  as  a 
tenant  in  common,  this  was  held  not  to  alter  the  character  of 
the  defendant's  possession,  so  as  to  prevent  its  being  adverse, 
but  that  he  must  be  deemed  to  have  entered  under  his  deed, 
as  sole  owner  of  the  fee  in  the  whole  lot ;  and  that  possession 
of  land  by  a  purchaser  under  a  deed  for  the  entire  lot,  given 
without  right  in  the  grantor,  is  adverse  to  the  rightful  owners, 
though  tenants  in  common  with  the  grantor.  Zeisee  of  Pres- 
ton et  al.  v.  Smithj  IS  Johns.  (N.  Y.),  406. 

And  in  the  case  of  Culler  et  al.  y.  Motzer^  18  Serg.  &  R. 
(Pa.),  856,  it  is  held,  that  if  one  tenant  in  common  sell  the 
whole  tract,  and  possession  be  held  adversely  for  twenty-one 
years,  the  sale  and  possession  amount  to  an  ouster  of  the 
co-tenant,  who  is  bound  by  the  act  of  limitations. 

This  case  is  fully  in  point :  the  court  say,  *'  the  possession 
here  was  for  twenty-five  years,  in  denial  of  the  ris^ht  of  the 
other;  for  the  sale  of  the  whole,  and  the  possession  under 
such  sale,  would  amount  to  an  ouster."  The  purchaser,  who 
came  into  possession  in  1800,  came  into  possession  under  a 
title  adverse.  Motzer  could  never  be  considered  as  a  co-ten- 
ant, and  as  the  bailiff  and  receiver  of  James  Brown,  and  as 
such  accountable  for  the  profits  in  an  action  for  account  ren- 
dered. He  never  entered  as  a  tenant  in  common ;  and  the 
charge  of  the  court  was  altogether  correct,  for  this  was  an 
entire  ti*act  of  land  to  which  there  was  no  adverse  claim,  and 
therefore  the  adverse  claim  was  co-extensive  with  the  claim. 
That  was  the  only  right,  and  the  possession  there  being  no 
adverse  title,  was  according  to  that  right.  There  ought  not, 
consequently,  to  be  made  any  deduction  on  account  of 
James  s  supposed  outstanding  title.  Jackson  ex  dem.  Preston 
V.  Smithj  18  Johns.  (N.  T.)  Possession  of  land  by  a  pur- 
chaser, under  a  deed  of  an  entire  lot,  is  adverse  to  the  right- 
ful owner,  though  tenant  in  common  with  the  gi*antor. 

If,  then,  a  tenant  in  common  or  joint-tenant  cannot  hold 
adversely  to  his  co-tenant,  and  if  the  holding  of  the  defend- 
ants amounts,  as  we  contend  it  does,  to  an  ouster  in  contem- 
plation of  law,  and  they  do  hold  adversely  to  the  claim  of 
Clymer,  the  lessor  of  the  plaintiff,  then  they  can  rightfully 
rely  either  upon  the  Statute  of  Limitations,  or  an  outstanding 
elder  title,  according  as  their  circumstances  may  require  either 
defence ;  and  there  is  no  error  in  the  proceedings  of  the  Cir- 
cuit *Court,  either  in  refusing  to  grant  the  instructions  r«go>T 
asked  for  by  the  counsel  for  the  plaintiff,  or  in  giving  ■- 
the  substituted  instruction  for  the  defendants,  or  in  substitut- 
ing the  instruction  for  those  asked  for  by  the  plaintiff. 
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Mr.  Justice  STORY  delivered  the  opinion  of  the  court. 

This  is  the  case  of  a  writ  of  error  to  the  Circuit  Court 
of  the  district  of  Kentucky.  The  original  suit  was  an  eject- 
ment for  a  certain  tract  of  land,  in  Kentucky,  contaiuing 
eleven  thousand  acres :  and  upon  the  trial,  upon  the  general 
issue,  a  verdict  was  found  for  the  defendants,  upon  which 
judgment  passed  for  them.  A  bill  of  exceptions  was  taken  by 
the  plaintiff,  to  the  opinions  of  the  court  at  the  trial ;  and  to 
revise  those  opinions,  the  present  writ  of  error  is  brought  by 
the  plaintiff. 

On  the  24th  of  December,  1806,  a  patent  for  the  tract  of 
eleven  thousand  acres  of  land  was  granted  by  the  common- 
wealth of  Kentucky,  unto  George  Clymer,  (under  whose  will 
the  lessors  of  the  plaintiff  make  claim,")  one-third,  and  unto 
Charles  Lynch  and  John  Blanton,  (under  whom  the  defend- 
ants make  claim,)  two-thirds.  In  the  year  1810,  if  not  at  an 
earlier  period,  (for  there  is  some  repugnancy  in  the  various 
dates  stated  in  the  record,)  Lynch  and  Blanton  procured  a 
partition  of  the  tract  to  be  made,  by  the  authority  of  the 
County  Court  of  Henry,  by  certain  commissioners  appointed 
pursuant  to  the  Kentucky  statute  of  1792,  by  which  one-third 
was  assigned  in  severalty  to  Clymer,  (he  being  then  a  non- 
resident,) by  certain  metes  and  bounds :  and  the  remaining 
two-thirds  were  assigned  to  Lynch  and  Blanton,  by  certain 
other  metes  and  bounds.  The  return  of  the  commissioners 
was  filed,  acknowledged,  and  admitted  to  record  in  the  clerk's 
office  of  the  county  of  Henry,  in  1810 ;  but  the  court  of  that 
county  do  not  seem  to  have  ordered  the  return  to  be  received 
and  recorded  until  1827.  How  this  delay  took  place,  has  not 
been  satisfactorily  explained;  and  the  omission  has  been  in- 
sisted upon  as  an  objection  to  the  validity  of  the  partition. 

All  the  defendants  appear,  from  the  evidence,  to  have  derived 
title  to  the  lands  in  their  respective  occupation,  and  to  have 
entered  into  possession  of  the  same,  after  the  partition  was 
made,  and  by  titles  in  severalty,  derived  exclusively  from  or 
under  Lynch  and  Blanton ;  and  the  lands  held  by  them  are 
situate  exclusively  within  the  tract  assigned  by  the  partition 
to  Lynch  and  Blanton.  The  main  defence  relied  upon  by  the 
defendants,  at  the  trial,  was  an  adverse  possession  to  the  title 
of  Clymer,  during  the  period  prescribed  by  the  Statute  of 
Limitations  of  Kentucky.  To  rebut  this  defence,  the  plaintifi 
insisted  that  the  partition  was  void,  and  being  void,  the  defend- 
ants having  entered  into  the  land  under  the  patent  to  Clymer, 
Lynch  and  Blanton,  who  still,  notwithstanding  the  partition, 
in  point  of  law,  remained  tenants  in  common  of  the  land, 
were  not  at  liberty  to  set  up  an  adverse  possession  against 
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that  title ;  nor  at  liberty  to  set  up  *any  outstanding  superior 
title  in  any  third  person,  under  any  elder  patent  offered  in 
evidence,  to  defeat  the  plaintiff  in  the  action. 

The  plaintiff,  upon  the  evidence,  (which  need  not  be  here 
particularly  recited,)  moved  the  court  to  instruct  the  jury  as' 
follows :     [See  the  statement  of  the  reporter.] 

The  defendants  also  moved  the  court  to  give  certain  instruc- 
tions to  the  jury;  which  instructions  the  court  refused  to 
give,  but  gave  the  following  instruction  in  substitution  there- 
of:  [See  statement.] 

To  the  instructions  so  refused  as  propounded  by  the  plain- 
tiff, and  to  the  several  instructions  so  ^ven  by  the  court,  the 
plaintiff  excepted ;  and  the  cause  stands  before  us  for  consid- 
eration upon  the  validity  of  these  exceptions. 

The  first  point  made  at  the  argument  for  the  plaintiff,  is  as 
to  the  validity  of  the  partition  under  the  proceedings  in  the 
county  of  Henry.  In  our  judgment,  it  is  wholly  unnecessary 
to  decide  whether  those  proceedings  were  absolutely  void  or 
not ;  for,  assuming  them  to  have  been  defective  or  invalid, 
still,  as  they  were  matter  of  public  notoriety,  of  which  Cly- 
mer was  bound,  at  his  peril,  to  take  notice;  and  as  Lynch  and 
Blanton,  under  those  proceedings,  claimed  an  exclusive  title 
to  the  land  assigned  to  them,  adversely  to  Clymer;  if  the 
defendants  entered  under  that  exclusive  title,  the  possession 
must  be  deemed  adverse,  in  point  of  law,  to  that  of  Clymer. 

And  this  leads  us  to  the  consideration  of  the  instructions 
actually  given  by  the  court,  which  cover  the  whole  ground  in 
controversy,  and,  if  correct  in  point  of  law,  show  that  the 
court  rightly  refused  to  give  the  instructions  asked  by  the 
plaintiff,  so  far  as  they  were  not  consistent  with  the  instruc- 
tions actually  given.  It  is  very  clear  that  the  court  are  not 
bound  to  give  instructions  in  the  terms  required  by  either 
party ;  but  it  is  sufiScient  if  so  much  therepf  are  given  as  are 
applicable  to  the  evidence  before  the  jury,  and  the  merits  of 
the  case,  as  presented  by  the  parties. 

The  first  instruction  given  by  the  court  is  as  favorable  to 
the  plaintiff,  in  all  its  bearings,  as  the  law  either  justifies  or 
requires,  and  is  in  direct  response  to  the  substance  of  some  of 
the  instructions  asked  by  the  plaintiff.  It  in  substance  states 
that  if  the  defendants  entered  under  the  title  of  Clymer, 
Lynch  and  Blanton,  as  tenants  in  common,  and  did  not  claim 
any  title  except  to  two  thirds  of  the  parcels  of  land  respec- 
tively held  by  them,  and  not  to  the  entirety  thereof,  then 
their  entry  into  the  possession  did  not  oust  either  Clymer  or 
his  devisees  of  his  or  their  undivided  third  part,  and  was  not 
adverse  thereto ;  and  ihat  the  defendants  so  entering  could 
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not  avail  themselves  of  the  defence  of  the  Statute  of  Limi- 
tations ;  and  they  could  not  avail  themselves  of  the  outstand* 
ing  legal  title  of  third  persons  bj  any  elder  patent.  So  £eu-  as 
this  instruction  goes,  it  is  manifest  that  it  was  favorable  to  the 
plaintiff;  and  indeed  it  is  not  now  per  %e  objected  to,  but  the 
objection  is,  that  it  does  not  go  far  enough,  and  thus  was  to 
the  prejudice  of  the  plaintiff. 

*6^d1      *'^^6  ^^^  point  in  controversy  turns  upon  the  second 
^  instruction  given  by  the  court,  in  answer  to  the  prayer 
of  the  defendants.    That  instruction,  in  substance,  states, 
that  if  any  of  the  defendants  entered  into  possession  of  the 
lands  respectively  claimed  by  them,  and  held  the  same  for 
more  than  twenty  years  before  the  commencement  of  the  suit, 
by  a  purchase  and  claim  thereof  in  entirety  and  severalty, 
and  not  for  an  undivided  part  thereof,  in  co-tenancy  with 
Clymer  or  his  devisees,  but  adversely  to  them,  then   such 
deiendant  was  entitled  to  a  verdict  in  his  favor,  whether  he 
held  by  a  purchase  from  Lynch,  or  Blanton,  er  any  other  per- 
son who  had  ever  afterwards,  up  to  the  commencement  of  the 
suit,  continued  thus  to  hold  the  possession.    We  see  no  objec- 
tion to  this  instruction,  which  ought  to  prevail  in  favor  of  the 
plaintiff;  on  the  contrary,  we  deem  it  entirely  correct,  and 
consonant  to  the  principles  of  law  upon  this  subject.    It   is 
true,  that  the  entry  and  possession  of  one  tenant  in  common 
of  and  into  the  land  held  in  common,  is  ordinarily  deemed 
the  entry  and  possession  of  all  the  tenants ;  and  this  presump- 
tion will  prevail  in  favor  of  all,  until  some  notorious  act  of 
ouster  or  adverse  possession  by  the  party  so  entering  into 
possession,  is  brought  home  to  the  knowledge  or  notice  of  the 
others.    When  this  occurs,  the  possession  is  from  that  period 
treated  as  adverse  to  the  other  tenants,  and  it  will  afterwards 
be  as  operative  against  them,  as  if  the  party  had  entered 
under  an  adverse  title.    Now  such  a  notorious  ouster  or 
adverse  possession  may  be  by  any  overt  act  in  paUy  of  which 
the  other  tenants  have  due  notice,  or  by  the  assertion,  in  any 
proceeding  at  law,  of  a  several  and  distinct  claim  or  title  to 
an  entirety  of  the  whole  land,  or,  as  in  the  present  case,  of  a 
several  and  distinct  title  to  the  entirety  of  the  whole  of  the 
tenant's  purparty  under  a  partition,  which,  in  contemplation 
of  law,  is  known  to  the  other  tenants.    Upon  so  familiar  a 
doctrine  it  scarcely  seems  necessary  to  cite  any  authorities. 
So  early  as  Taumsend  and  Pastor* b  case,  4  Leon.,  62,  it  was 
holden  in  the  Common  Pleas,  by  all  the  justices,  that  where 
there  are  two  co-parceners  of  a  manor,  if  one  enters  and 
makes  a  feoffment  in  fee  of  the  whole  manor,  this  feoffment 
not  only  passes  the  moiety  of  such  co-parcener,  which  sh^ 
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might  lawfallj  part  with,  but  also  the  other  moiety  of  the 
cFther  co-parcener,  by  disseisin.  This  decision  was  fully  con- 
firmed and  acted  on,  in  the  recent  case  of  Doe  d.  of  Beed  v. 
Taylor^  6  Bam.  &  Ad.,  676,  where  the  true  distinction  was 
stated,  that  although  the  general  rule  is,  that  where  several 
persons  have  a  ri^t,  and  one  of  them  enters  generally,  it 
shall  be  an  entry  for  all ;  for  the  entry  generally  shall  always 
be  taken  according  to  right ;  yet  that  any  overt  act  or  con- 
teyance,  by  which  the  party  entering  or  conveying  asserted  a 
title  to  the  entirety,  would  amount  to  a  disseisin  of  the  other 
parties,  whether  joint-tenants,  or  tenants  in  common,  or  par- 
ceners. Upon  the  same  jpround,  it  was  held  in  New  York,  in 
the  case  of  Jackson  v.  Smithy  18  Johns.  (N.  Y.),  406,  that  a 
conveyance  made  by  one  tenant  in  common,  of  the  r«gQA 
entire  *fee  of  the  land,  and  an  entry  and  possession  by  '- 
the  purchaser,  under  that  deed,  is  an  adverse  possession  to  all 
the  other  tenants  in  common.  To  the  same  effect  is  the  case 
of  Biffelow  V.  Jones^  10  Pick.  (Mass.),  161.  The  reason  of 
both  these  latter  cases  is  precisely  the  same  as  in  the  case  of  a 
feoffment,  the  notoriety  of  the  entry  and  possession,  under  an 
adverse  title,  to  the  entirety  of  the  land. 

Similar  principles  have  been  repeatedly  recognized  in  this 
court.  In  Me  Clung  v.  Ros%,  6  Wheat.,  Il6,  124,  the  court 
said,  ^'That  one  tenant  in  common  may  oust  another,  and 
hold  in  severalty,  is  not  to  be  questioned.  But  a  silent  posses- 
sion, accompanied  with  no  act  which  can  amount  to  an  ouster, 
or  give  notice  to  his  co-tenant,  that  his  possession  is  adverse, 
ought  not,  we  think,  to  be  construed  into  an  adverse  posses- 
sion." In  the  case  of  the  Lessee  of  Clarke  v.  Courtney^  5  Pet., 
819,  864,  this  court  also  held,  that  where  a  person  enters  into 
land  under  a  deed  or  title,  his  possession  (in  the  absence  of  all 
other  qualifying  or  controlling  circumstances)  is  construed  to 
be  co-extensive  with  his  deed  or  title ;  and  although  the  deed 
or  title  may  turn  out  to  be  defective  or  void,  yet  the  true 
owner  will  be  deemed  disseised  to  the  extent  of  the  bounda- 
ries of  such  deed  or  title.  This  doctrine  is  strongly  applicable 
to  the  possession  under  the  partition  in  the  present  case. 
There  are  several  other  cases  affirming  the  same  doctrine,  and 
especially  Qreen  v.  LUer^  8  Cranch,  229,  230 ;  Barr  v.  Qratz^ 
4  Wheat.,  218,  228 ;  and  The  Society  for  Propagating  the  Gospel 
V.  The  Tofjbn  qf  Pawlet,  4  Pet.,  480,  504,  o06.  The  doctrine 
has  been  carried  by  this  court  one  step  farther ;  but  at  the 
same  time  one  which  is  entirely  consistent  with  the  principles 
on  which  the  general  rule,  and  the  exceptions  to  it,  are 
founded.  In  miahCs  Lessee  v.  Bochester^  7  Wheat.,  685,  549- 
660,  it  was  held,  that  in  cases  of  vendor   and  purchaser, 
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although  the  latter  claimed  his  title  under  or  through  the 
former,  yet  as  between  themselves,  the  possession  of  the  par- 
chaser  under  the  sale,  where  it  was  absolute  and  unconditioiial« 
was  adverse  to  that  of  the  vendor,  and  he  might  protect  that 
possession  by  the  purchase  of  any  other  title,  or  by  insisting 
upon  the  invalidity  of  the  title  of  the  vendor,  as  the  founda- 
tion of  any  suit  against  him.  Now,  upon  this  last  ground,  the 
defendants  were  certainly  at  full  liberty  as  absolute  purchasers 
in  fee  to  maintain  their  adverse  possession  to  the  land,  and 
the  bar  of  the  Statute  of  Limitations  against  Lynch  and 
Blanton,  and  d  fortioH  against  Clymer. 

Upon  the  whole,  we  are  entirely  satisfied  that  the  second 
instruction  given  by  the  court  was  correct  in  point  of  law ; 
and,  therefore,  the  judgment  of  the  Circuit  Court  ought  to  be 
affirmed  with  costs. 


>•»» 


♦691]  *  Robert  Bkockbtt  bt  al.,  Appbllants  v.  Wnr 
UAH  Bbogkett  bt  al.,  Dbfenbaitts. 

When  an  issue  Is  directed  by  a  court  of  chancery,  to  be  tried  bv  a  court  of  law, 
and  in  the  course  of  the  trial  at  law,  questions  are  raised  and  bills  of  exoq)- 
tions  taken,  these  questions  must  be  brought  to  the  notice  and  decision  of 
the  court  of  chancery  which  sends  the  issue. 

If  this  is  not  done,  the  objections  cannot  be  taken  in  an  appellate  ooort  of 
chancery.^ 

If  the  chancerr  court  below  refers  matters  of  account  to  a  master,  his  report 
cannot  be  objected  to  in  the  appellate  court,  unless  exceptions  to  it  hare 
been  ffled  in  the  court  below  in  the  manner  pointed  out  in  the  seTenty-^hird 
chancery  rule  of  this  court.* 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Columbia,  in  and  for  the  county  of 
Alexandria. 

The  case  is  sufficiently  stated  in  the  opinion  of  the  court. 

Neah  and  Bradley^  for  the  appellants. 
J<mes  and  Brent^  for  the  appellees. 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court. 
This  is  a  bill  in  chancery,  brought  here  by  an  appeal  &om 
the  Circuit  Court  of  the  District  of  Columbia. 


^FoLLOWKD.     Watt  Y.  Starke,  11  Harmon,  4  Id.,  879. 

Otto.  268.     CrrsD.     McLaughlin  v.  ^Applikd.    West  Y.8mitth,B  Bow. , 

Bank  €tf  PotomaCj  7  How.,  227;  Oar-  410.    Cited.    Mt  PUoBant  v.  B«d|p- 

led  T.  Beall,  2  Otto  605;  JohMon  v.  with,  10  Otto,  527, 
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The  compIainaQts  filed  their  bill,  alleging  themselyes  to  be 
the  legitimate  heirs  of  Robert  Brockett,  deceased,  and  claim- 
ing as  such  one-half  of  the  real  and  personal  property  of  which 
he  died  seized  and  possessed.  The  defendants  filed  their 
answers,  denying  the  allegations  of  the  biU.  An  issue  at  law 
was  directed  to  try  the  legitimacy  of  the  complainants,  and 
after  hearing  the  eyidence,  the  jury  found  a  verdict  in  theii 
favor. 

Several  exceptions  were  taken  to  the  rulings  of  the  court,  in 
the  admission  of  evidence  to  the  jury,  and  to  the  refusal  of  the 
court  to  admit  evidence  offered  by  the  defendants,  which 
appear  in  two  bills  of  exceptions.  And  these  decisions,  in 
relation  to  the  trial  of  the  issue,  constitute  the  principal  ground 
of  controversy  in  the  case. 

It  does  not  appear  that  any  questions  were  raised  on  the 
chancery  side  of  the  court,  growing  out  of  these  exceptions. 
And  this  not  having  been  done,  it  is  proper  to  inquire  wnether 
the  exceptions  can  be  considered  in  this  court. 

It  is  contended  that  as  the  same  judges  sat  in  the  court  of 
law  as  in  the  court  of  chancery,  that  it  could  not  be  necessary 
to  bring  before  them  as  chancellors  what  they  had  decided  in 
a  court  of  law.  Had  the  court  of  law  been  held  by  different 
persons  from  those  who  sat  as  chancellors,  it  is  admitted  that 
it  would  have  been  necessary  to  brings  before  the  latter  the 
points  ruled  in  the  trial  of  the  issue.  But  is  not  the  principle 
the  same  in  both  cases?  The  capacities  in  which  the  same 
tribunal  acts  on  such  occasions,  are  as  distinct  as  if  the 
same  duties  had  been  performed  by  different  tribunals.  r«gQo 
*The  distinction  is  the  same  as  where  a  judgment  at  ^ 
law  is  entered  by  a  court  which  also  exercises  chancery  powers ; 
and  which  powers  are  invoked  against  its  own  judgment.  In 
such  a  case  it  might  as  well  be  said,  as  in  the  present  one,  why 
may  not  the  same  court,  whether  acting  at  law  or  in  chancery, 
having  possession  of  the  cause,  finally  decide  it. 

The  bills  of  exceptions  are  copied  into  the  record ;  but  they 
do  not  properly  constitute  a  part  of  it,  as  they  were  not 
brought  to  the  notice  and  decision  of  the  court  sitting  in 
chancery.  An  issue  in  part  is  directed  by  a  court  of  chancery 
to  inform  its  conscience.  To  bring  the  fact  or  facts  before 
the  jury  at  law,  a  feigned  issue  is  made  by  pleadings,  as  at 
law ;  and  if  the  pleadings  of  the  jury  be  unsatisfactory  to  the 
court  of  chancery,  either  on  account  of  the  admission  of 
incompetent  evidence,  the  exclusion  of  evidence  which  is 
competent,  or  by  a  mistake  of  the  facts  by  the  jury,  the  court 
of  chancery  will  order  another  trial  of  the  issue.  By  the  con- 
sent of  parties  these  issues  are  sometimes  tried  without  the 
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formality  of  pleading.  But  in  all  cases  where  objections  exist 
to  the  verdict,  they  must  be  brought  before  the  court  of 
chancery  which  orders  the  issue.  And  where  this  is  not  doD6 
in  an  inferior  court,  the  objections  cannot  be  taken  in  the 
appellate  court  of  chancery.  It  is  a  general  rule  of  practiioe, 
that  no  point  arising  on  the  pleadings  or  evidence  in  an  appel^ 
late  court  shall  be  made  which  war  not  brought  to  the  notioe 
of  the  inferior  court.  And  we  think  in  this  case,  that  the  ex- 
ceptions taken  on  the  trial  of  the  issue  at  law  not  having  been 
acted  on  by  the  court  of  chancery  below,  cannot  be  insisted  on 
in  this  court. 

Being  satisfied  of  the  legitimacy  and  consequent  heirship 
of  the  complainants,  from  the  verdict  of  the  jury,  the  eourt 
below  referred  to  a  master  the  rents  received  by  the  defend- 
ants, and  other  matters  of  account  pertaining  to  the  estate. 
And  to  some  of  the  items  allowed  by  the  master,  objections 
are  made  before  this  court.  But  it  does  not  appear  that  these 
objections  were  brought  before  the  lower  court  by  exceptions 
to  the  master's  report.  The  seventy-third  chancery  rule  is 
decisive  on  this  subject.  It  provides  that  ^*  the  parties  shall 
have  one  month  from  the  time  of  filing  the  master's  report,  to 
file  exceptions  thereto,  and  if  no  exceptions  are  within  that 
period  filed  by  either  party,  the  report  shall  stand  confirmed 
on  the  next  rule-day  after  the  month  is  expired."  No  excep- 
tions having  been  filed  in  the  Circuit  Court  to  the  report  of 
the  master,  none  can  be  heard  in  this  court. 

The  verdict  and  the  report  of  the  master,  which  constituted 
the  basis  of  the  decree  of  the  court  below,  not  having  been 
objected  to  in  that  court,  cannot  be  objected  to  here,  arid  con- 
sequently the  decree  of  the  Circuit  Court  is  affirmed  with 
costs. 


<•••» 


♦6981  *J^^^  MoDoNOGH,  Plaintipp  in  bbbob,  v.  Latj- 

J  BENT  MiLLAUDON  AND  OTHEBS,  DEFENDANTS. 

The  treaty  by  which  LonisiaDawM  ceded  to  the  United  States  recognised  com- 
plete grants,  issued  anterior  to  the  cession,  and  a  decision  of  a  state  ooqit 
against  the  validity  of  a  title  set  up  under  such  a  grant,  would  be  subject  to 
revisal  by  this  court  under  the  25th  section  of  the  Judiciary  Act. 

But  If  the  state  court  only  applies  the  local  laws  of  the  state  to  the  constmo- 
tion  of  the  grant,  it  is  not  a  decision  against  its  valicUity,  and  this  oouiA  bM 
no  jurisdiction.^ 

Congress,  in  aotiuff  upon  complete  grants,  recognised  jthem  as  they  stood;  and 
the  act  of  11th  May,  1820,  confiiming  such  as  were  recommended  for  oo» 

*I>  POUT.    Knmtdif  r.  HwU,  7  How.,  60A;  Dm  r.  Akno,  •  U.,  460, 
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fiimation  by  the  register  and  receiver^  had  no  reference  to  any  particular 
soireys. 

▲  decision  of  a  state  court,  therefore,  which  mav  be  in  opposition  to  one  of 
these  surveys,  is  not  against  the  validity  of  a  title  existing  under  an  act  of 
Congress,  and  this  court  has  no  Jurisdiction  in  such  a  case.^ 

Where  a  cause  has  been  pending  in  this  court  for  two  terms,  a  writ  of  certio- 
nurl  sent  down  at  the  instance  of  the  defendant  in  error,  to  complete  the 
record,  and  the  defendant  in  error  then  moves  to  dismiss  the  case  upon  the 
ground  tliat  tlie  clerk  of  a  state  court  issued  the  writ  of  error,  and  one  of 
the  Judges  of  that  court  signed  the  citation,  the  motion  comes  too  late.* 

This  case  was  brought  up  by  writ  of  error,  under  the  26th 
section  of  the  Judiciary  Act,  ^om  the  Supreme  Coui*t  of  the 
state  of  Louisiana. 

The  decision  of  this  court  being  against  its  jurisdiction,  it 
seems  best  to  give  the  opinion  of  the  Supreme  Court  of  Louis- 
iana, as  the  facts  in  the  case  and  the  points  decided  by  that 
court  are  stated  with  great  clearness. 

*^  Supreme  Court  of  the  state  of  Louisiana. 

"  The  court  met,  Monday,  April  26th,  1841. 

"Present,   their   honors   Henry  A.   BuUard,   A.   Morphy, 
£.  Simon,  and  Rice  Garland.     His  honor  Judge  Martin  is 
absent  on  account  of  indisposition. 
"  Laurent  Mlllaudon  et  al.,  appellees,  )  ^^^^  ^^  ^^^  jy^^^^^  ^^  ^^^  ^^ 

John  McDonogh,  appellant.         )  ^"^  •^^^^^  ^***^^- 

"  The  plaintiffs  (Mlllaudon  and  others,  who  were  plaintiffs 
in  the  original  action)  allege  that  they,  with  Henry  T.  Wil- 
liams and  Charles  F.  Zirapel,  purchased  a  large  tract  of  land 
of  A.  F.  Rightor,  being  a  portion  of  a  claim  or  grant  generally 
known  as  the  Houmas,  in  the  parish  of  Ascension.  They 
took  possession  with  the  intention  of  dividing  it  into  smaller 
tracts  and  selling  them  at  auction,  to  effect  a  partition ;  but 
were  prevented  u*om  doing  so  by  the  acts  and  conduct  of  the 
defendant,  who  publicly  declared  that  he  was  the  owner  of  a 
large  portion  of  the  land,  and  slandered  their  title.  They  say 
they  have  requested  him  to  desist  his  slanders,  or  to  bring 
suit  to  assert  his  title,  which  he  declines.  They  pray  that  he 
be  compelled  to  set  forth  his  title,  if  he  has  any,  and  if  r^aQA 
he  fail  to  do  so,  *that  they  be  quieted  in  their  possession  '- 
against  his  claims  and  pretensions ;  that  he  be  enjoined  and 
ordered  to  desist  therefrom;  and,  further,  that  they  have 
judgment  for  fifty  thousand  dollars  damages  for  the  toi1;ious 
acts  of  the  said  defendant. 


^FuBTHKB  DBCisiON.  United  8tate$  HcMeh  t.  Folger^  20  Wall.,  7,  S, 

T.  RoseliuSy  16  How.,  81.  Followbd.  *  followed.    Buckingham  v.  ife- 

Marekmd  y.  Page,  20  Id.,  528;  Lanr  Lean,  18  How.,  161. 
fior  Y.  HtmUyt  4  Wall.,  2ia    See 
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^  The  defendant  pleads  a  general  denial ;  then  specially  that 
the  plaintifib  have  no  title ;  he  further  avers  he  is  the  true  and 
lawful  owner  of  the  land  by  good  and  sufficient  titles,  and 
concludes  by  a  demand  in  reconvention,  in  which  he  pravs  the 
plaintiffs  may  be  cited  to  answer ;  that  they  be  compelled  to 
produce  and  exhibit  their  titles,  and  that  he  be  quieted  and 
maintained  in  his  possession  of  the  land. 

^^The  plaintiffs,  for  answer  to  this  reconvention  demand, 
plead  the  general  issue,  and  called  on  A.  F.  Rightor,  as  their 
warrantor,  to  maintain  and  defend  their  title  against  that  of 
MoDonogh.    Rightor  answers  the  call  in  warranty  by  a  plea 
of  the  general  issue ;  secondly,  that  the  plaintiffs  are  not  enti- 
tled to  the  remedies  against  him,  which  they  claim ;  thirdly, 
that  they  had  a  perfect  knowledge  of  the  character  and  extent 
of  the  defendant's  claim  when  they  purchased,  and,  therefore, 
have  no  ri^t  to  call  on  him  as  warrantor.    He  further  says, 
the  plaintUBb  have  a  good  and  sufficient  title ;  that  McDonogfa 
has  none  at  all ;  and  if  he  has,  he  is  bound  to  sue  the  plaintiSEs 
to  establish  it,  or  abandon  his  claim.  He  prays  that  McDonogh 
be  compelled  to  exhibit  his  title;  that  it  be  rejected;  and 
he  concurs  in  the    prayer    of   the    plaintiff    against    him, 
(McDonogh.) 

^*It  is  further  prayed  that  the  cause  be  tried  by  a  jury; 
but,  subsequently,  the  parties  agreed  to  submit  the  question 
of  titles  to  the  court,  reserving  the  damages  to  a  trial  before 
the  jury. 

*^  The  issues  in  this  case  are  somewhat  complicated ;  it  has 
been  argued  at  great  length  and  with  eminent  ability.  A 
variety  of  questions  have  oeen  raised  by  bills  of  exceptions, 
which,  with  the  evidence,  have  swelled  the  record  to  a  great 
size ;  and  both  plaintiffs  and  defendant  evidently  desire  the 
court  to  go  much  farther  into  an  investigation  of,  and  decision 
upon,  their  respective  titles,  th^tn  is  necessary  for  the  settle- 
ment of  the  oontroversv  between  them.  We  think  we  can 
see  difficulties  enough  likely  to  arise  out  of  both  these  claims, 
in  which  persons  not  now  before  us  may  be  interested.  We 
shall  not  anticipate  the  points  that  may  hereafter  be  made, 
and  will  now  only  decide  what  is  indispensable  to  the  adjust- 
ment of  the  difficulty  between  the  parties  before  us. 

'*The  first  question  is,  upon  which  partv  lies  the  burden  of 
proof  as  to  the  title  of  the  land.  The  defendant  says,  it  rests 
upon  his  adversaries  and  their  warrantor.  We  think  differ- 
ently. The  reasons  given  by  the  district  judge,  in  his 
judgment,  have  not  been  refuted,  and  are,  in  our  opinion, 
unanswerable.  He  says,  the  demand  of  the  plainti&  in  their 
original  petition  does  not  constitute  a  petitory  action.  Tt  is 
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destitute  of  the  first  requisite  of  that  action,  not  being 
brought  against  a  party  alleged  to  be  in  possession.  r«go5 
Code  *of  f  ract,,  art.  48.  On  the  contrary,  the  plain-  '• 
ti&  allege  they  were  in  possession,  and  are  disquieted  and 
prevented  from  making  a  legitimate  use  and  profit  out  of  their 
possession  and  title,  by  the  words  and  acts  of  the  defendant ; 
for  which  cause  they  ask  for  dami^es,  and  that  he  be  enjoined 
from  setting  up  any  claim  for  the  future,  unless  he  do  it  at 
once,  either  in  the  present  action  or  by  another  suit.  It  is 
true,  the  defendant  says  he  is  in  possession  also ;  and  had  he 
rested  his  case  upon  that  allegation,  it  is  possible  the  question 
would  have  been  limited  to  that  inquiry,  according  to  art.  49 
of  the  Code  of  Practice.  But  the  deiendant  has  gone  fur- 
ther; without  excepting  to  the  form  of  the  action,  he  comes 
up  to  the  mark,  sets  up  title  in  himself,  and  institutes  a  recon- 
ventional  demand,  asking  that  the  property  be  adjudged  to 
him.  This  reconventional  or  cross  action,  which  is  by  the 
Code  of  Practice  consolidated  with  the  principal  or  original 
suit,  is  clearly  petitory,  and  imposes  on  McDonogh  the  obliga- 
tion of  making  the  proof  requisite  to  sustain  his  demand.  So 
fully  does  this  seem  to  have  been  understood  by  the  parties 
originally,  that  all  the  subsequent  proceedings  are  in  accord- 
ance with  the  idea  of  the  original  defendant  having  become 
S^o  hdc  vice  the  plaintiff.  The  plaintiffs  cite  their  vendor, 
ightor,  in  warranty  to  defend  their  title,  according  to  Code 
of  Practice,  article  879,  et  Bequitur.  Every  provision  of  that 
code  assumes  that  the  warrantor  is  a  defendant  in  the  issue. 

*'  There  are  various  decisions  of  this  court,  and  we  hold  it 
well  settled,  that  the  last  warrantor  i&  the  real  defendant  in  a 
suit  against  his  vendees — not  only  against  the  party  who  cites 
him,  but  more  particularly  against  the  original  actor.  That 
person  in  the  present  suit,  so  far  as  Rightor  is  concerned,  both 
in  substance  and  form,  is  McDonogh,  whose  pretensions  he  is 
called  upon  by  his  vendees  to  resist.  This  question  has  been 
heretofore  decided  by  this  court,  in  9  Mart.  (La.),  656,  and 
11  La.,  188 ;  and  we  see  no  reason  for  changing  the  precedents. 

'^  McDonogh,  holding  the  affirmative  of  the  issue,  offered  in 
evidence  a  certified  copy  from  the  re^rister  or  record  of  com- 
plete grants  in  the  Land-office  in  ^w  Orleans,  by  which  it 
appeared  that  on  the  8d  of  April,  1769,  the  French  governor 
of  Louisiana  granted  to  Pierre  Joseph  Delille  Dupard,  pdre,  a 
tract  of  land  having  thirty  arpens  front  on  the  Mississippi 
river,  with  all  the  depth  which  might  be  found  to  Lake  Maure* 

t)as,  of  the  land  where  formerly  stood  two  villages  of  the  Col- 
apissa  Indians,  situated  about  sixteen  leagues  above  the  city, 
on  the  same  side;  to  take  from  the  plantation  of  a  person 
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named AUemand,  and  join  that  of  a  free  mulatto  named 

Joseph  Lacomb.  The  usual  stipulations  and  reservations  are 
made  in  this  grant.  To  its  reception  in  evidence  varioas  ob* 
jections  were  made,  which  were  overruled,  and  bills  of  excep- 
*6961  ^^^^  taken  by  Rightor,  and  the  grant  attached  after  it 
-'  was  received  as  being  a  nullity  on  ^various  grounds. 
It  is  not  necessary  in  the  present  case  to  decide  any  of  theee 
questions. 

^^The  counsel  for  Rightor,  on  whom  devolved  the  w^hole 
defence  of  this  case,   (the  plaintifib  not    appearing  at    all, 
further  than  to  join  issue  with  McDonogh,)  insists  that,  sup- 
posing the  grant  to  Delille  Dupard  to  be  genuine,  given  by 
competent  authority,  and  all  the  rights  of  the  grantee  vested 
in  his  opponent,  (all  of  which  he  specially  denies,  however,) 
that  then  this  action  cannot  be  maintainea ;  because,  he  sajs, 
it  being  for  a  certain  front  and  depth,  and  it  not  being  speci- 
fied that  the  lines  are  to  open  or  close  in  any  manner,  it  must 
be  located  by  parallel  lines ;  and  the  evidence  shows  concla- 
sively  that,  if  so  located,  it  will  not  touch  any  portion  of  the 
land  claimed  by  the  plaintiffs.     But  the  counsel  for  Mc- 
Donogh insist,  the  lines  should  open   upwards  of  twenty 
degrees,  and  endeavor  to  prove  that  it  has  been  located,  ana 
should  so  continue,  as  to  let  the  lower  line  touch  the  western 
shore  of  Lake  Maurepas,  and  the  upper  running  westerly 
strike  the  Amite  river  at  a  distance  of  about  nineteen  miles 
from  the  Mississippi,  and  nearly  that  distance  from  the  point 
where  the  lower  line  touches  the  lake*    Nothing  is  said  in  the 
grant  about  the  Amite  river,  nor  is  it  shown  that  the  lines 
should  open  in  this  manner,  so  as  to  include  the  sites  of  the 
two  Indian  villages  mentioned  in  it.    If  this  location  were  to 
be  sanctioned,  the  Dupard  claim  would  cover  somewhere 
about  one  hundred  thousand  arpens  of  land. 

'*To  sustain  their  position,  the  counsel  for  McDonogh  insist 
strenuously  on  what  they  call  a  plat  made  by  Don  Canos  Tru- 
deau,  in  1790,  which  they  say  indicates  the  partition  of  the 
tract  among  the  heirs  and  legal  representatives  of  Delille 
Dupard,  as  on  it  it  is  said  the  lines  open  in  the  rear  as 
claimed.  This  document  was  objected  to  as  evidence  by  the 
counsel  of  Rightor,  but  received  by  the  court,  with  the  excep- 
tion of  a  written  memorandum  upon  it,  and  a  bill  of  excep- 
tion taken,  which  we  consider  it  unnecessary  to  decide  on,  as 
we  think  the  paper  does  not  prove  what  is  alleged,  nor  is  it 
entitled  to  any  weight  as  evidence.  It  is  neither  a  survey,  or 
plat,  or  a  copy  properly  authenticated,  showing  how  the  parti- 
tion was  made.  On  the  face,  it  is  apparent  a  partition  had 
been  made  previously,  and  there  is  evidence  in  the  record 
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showing  it  must  have  been  made  several  years  previous,  as 
one  of  the  heirs  sold  her  portion  to  Fonteneau,  in  1784.    This 

Slan  is  evidently  nothing  more  than  a  sketch  made  by  Tru* 
eau  to  represent  the  front  of  the  tract,  which  it  seems  had 
increased  from  thirty  arpens  front,  in  1769,  to  upwards  of 
forty  arpens,  in  1790.  There  is  not  about  it  that  particularity 
and  neatness  which  marks  the  operations  of  the  former  sur- 
veyor-general of  the  province  of  Louisiana.  The  lines  drawn 
seem  to  be  experimental  or  provisional.  None  of  those  run- 
ning out  from  the  river  have  any  length  marked,  and  out  of 
fifteen  lines  drawn  or  dotted,  but  six  have  any  bearing  indi- 
cated, and  that  is  different  on  each  of  *them.  The  r«gQ'7 
statement  in  writing,  on  the  face  of  the  sketch,  indi-  '- 
oates  its  true  character.  It  is  not  in  the  form  of  a  proems  ver- 
bal, but  is  stated  to  be  a  note  which  says  that  the  land  belong- 
ing to  the  succession  having  been  asserted  to  have  thirty-five 
arpens  front,  according  to  the  declarations  of  the  parties  inter- 
ested, and  conformably  to  the  writing  and  sales  passed  by  the 
heirs  in  favor  of  Henry  Fonteneau,  Gelar  Pedro  Le  Bourgeois, 
Alexandre  Lange,  mulatto,  and  Don  Francisco  Dupard,  the 
son,  the  only  one  who  had  not  sold  his  poi*tion ;  but  from  the 
verification  that  was  had  in  the  month  of  March,  1787, 
repeated  this  day,  the  10th  of  August,  in  the  current  year,  the 
same  was  found  to  contain  forty  arpens  and  twenty-three 
toises  front,  on  the  Mississippi,  measured  upon  the  lines 
marked  (punteai)  a,  b,  c,  &c.,  &c.  This  is  dated  the  10th  of 
August  i790,  and  signed  by  Carlos  Trudean.  In  no  part  of 
this  note  or  statement  does  he  assume  any  official  character. 
If  this  plan  or  sketch  was  of  any  validity  at  all,  it  would  per- 
haps prove  more  for  the  defendant  than  he  wishes,  as  it  fixes 
this  claim  in  the  parish  of  St.  John  the  Baptist,  instead  of  the 
county  of  Acadia.  In  connection  with  this  plan,  we  find 
another  in  the  record,  which  is  authentic,  that  differs  from  it 
in  various  particulars.  It  appears  that  Henri  Fonteneau,  in 
1784,  purchased  of  Madame  Macnamora,  one  of  the  heirs  of 
Delille  Dupard,  her  portion  of  the  land,  being  one-fifth.  In 
the  act  of  sale  made,  in  presence  of  the  commandant  of  the 
poit  or  parish  of  St.  John  the  Baptist,  the  land  is  described  as 
a  tract  in  that  parish,  having  seven  arpens  front  on  the  river, 
by  the  ordinary  depth,  (^prof(mdeur  ordinaire,^  Not  a  word 
is  said  about  the  lines  extending  to  the  lake,  or  their  opening. 
On  the  24th  of  September,  in  3ie  year  1790,  Trudeau  makes 
a  survey  of  this  land,  places  it  in  the  parish  aforesaid,  gives  it 
a  front  of  eight  arpens,  four  toises,  and  three  feet,  front,  and 
states  the  lower  side  line  to  run  north  eight  degrees  and  fifty 
minutes  east,  and  the  upper,  north  ten  minutes  west,  acoord- 
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ine  to  the  needle,  without  attending  to  the  variation.    Nbrtm 
ocko  gradoB  einquenta  minutas  este  de  la  ctetual  agvga  rin  (Mendem 
a  la  variacion.    This  varies  widely  from  other  plans  and  sur- 
veys submitted  to  us ;  it  in  fact  differs  from  any  other  plat 
that  we  see  in  the  record,  and  it  is  the  only  authentic  one  of 
the  lower  portion  of  the  Dupard  claim  made  by  authority  of 
the  Spanish  government.     We  have  no  other  evidence  of  anv 
well  founded   claim   to  an  opening  towards  the  rear,  until 
McDonogh  and  Brown  became  interested  in  the  land.    They 
purchased  upwards  of  eighteen  arpens  front,  by  eighty   in 
depth,  of  Pierre  Le  Bourgeois,  the  8d  of  March,  1806 ;  and  in 
the  act  of  sale  there  is  nothing  said  of  the  lines  extending  be- 
yond that  depth,  or  opening  in  any  manner ;  but  it  is  men- 
tioned that  two  plats  of  survey  exist,  and  were  delivered  by 
the  vendor  to  the  purchasers,  paraphed  by  the  notary,  neither 
of  which  are  produced. 

*^  When  the  inventory  of  Delille  Dupard's  estate  was  made 
in  1776,  the  land  is  represented  as  extending  to  Lake  Maure- 

*6981  P^'  ^^^  ^^^  ^  *word  said  of  there  being  an  opening 
-'  towards  the  rear.  Some  time  after  McDonogh  and 
Brown  purchased  of  Le  Bourgeois,  they  presented  the  claim 
for  confirmation  to  the  commissioners  of  the  United  States,  in 
the  eastern  district  of  Louisiana,  and  represented  it  as  having 
a  front  of  eighteen  arpens,  three  toises,  and  three  feet,  front, 
by  eighty  arpens  deep,  and  having  an  opening  of  twenty 
degrees  and  seventy-one  minutes  towards  the  rear ;  and  with 
the  exception  of  a  small  portion,  it  was  confirmed  to  that 
extent.  2  Am.  State  Papers,  Public  Lands,  882.  This  claim 
was  based  upon  a  grant  of  the  Spanish  government  to  Le 
Bourgeois,  nothing  being  said  about  a  grant  to  Dupard. 

*'  Another  portion  of  this  claim  was  derived  from  Dupard, 
through  L.  H.  Guerlain,  agent  of  the  Eastern  Shore  of  Mary- 
land Louisiana  Company.  We  have  carefully  examined  this 
branch  of  the  title,  and  find  nothing  to  prove  the  claim  had 
any  opening,  until  some  time  after  it  was  recognized  by  the 
United  States.  In  2  American  State  Papers,  relating  to 
public  lands,  p.  297,  this  claim  was  presented  for  confirmation, 
and  described  as  ^  situate  on  the  east  side  of  the  Mississippi 
river,  in  the  county  of  Acadia,  containing  ten  arpens  and 
seven  toises  in  front,  and  a  depth  extending  to  Lake  Maure- 
pas,  bounded  on  one  side  by  McDonogh  and  Brown,  and  on 
the  other  by  land  of  Antoine  Tregle.  Not  a  word  is  said 
about  an  opening.  The  claim  is  confirmed  for  a  depth  of 
forty  arpens,  and  rejected  for  tlie  remainder.  On  pi^es  800 
and  848  of  the  same  volume,  it  will  be  seen  these  claims  were 
again  under  the  consideration  of  the  commissioners,  and 
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jeoted.  An  examination  of  the  title  of  the  remaining  portion 
of  thiB  daim,  which  comes  through  Tregle,  establishes  the 
fitct  that  the  idea  of  the  Dupard  grant  opening  towards  the 
rear  was  of  modem  origin.  It  is  certain  that  McDonogh  did 
not  consider  it  as  extending  to  the  Amite  river  previous  to 
1806,  as  he  was  himself  established  on  that  stream  some  years 
previous,  under,  a  different  title,  or  as  a  trespasser. 

^^We  have  been  thus  particular  in  the  examination  of  all 
these  circumstances,  to  show  that  the  effects  of  the  subsequent 
action  on  the  claim  are  not  such  as  contended  for  by  the 
defendant. 

^^In  8  American  State  Papers,  relating  to  the  public  lands, 
p.  254,  and  from  the  record,  we  ascertain  that  McDonogh  & 
Co.  again  applied  to  the  register  of  the  Land-office  and 
receiver  of  public  moneys,  in  New  Orleans,  to  report  on  this 
claim,  under  the  provisions  of  the  act  of  Congress,  passed  the 
27th  Januanr,  1818,  entitled  ^  An  act  giving  further  time  for 
registering  claims  to  land  in  the  eastern  and  western  district 
of  the  territory  of  Orleans,  now  state  of  Louisiana.'  It  is 
described  as  ^a  tract  of  land  situated  in  the  county  of  Acadia, 
on  the  east  shore  of  the  Mississippi,  sixteen  leagues  above 
New  Orleans,  containing  thirty-two  arpens  front,  with  a  depth 
extending  as  far  as  Lake  Maurepas.  This  tract  has  formerly 
been  claimed  before  the  board  of  commissioners,  and  the 
depth  extending  *  beyond  forty  acres  rejected  by  them  r«gAQ 
for  want  of  evidence  of  title ;  but  the  claimants  have  '- 
since  produced  a  complete  French  title  for  the  whole  quantity 
claimed,  in  &vor  of  DelUle  Dupard,  under  whom  they  claim, 
dated  the  8d  of  April,  1769.'  His  claim  is  placed  by  the 
register  and  receiver  in  the  first  class ;  which,  they  say,  com- 
prehends such  claims  as  stand  confirmed  by  law.  It  will  be 
observed  that  the  grant  to  Delille  Dupard  is  now  spoken  of 
for  the  first  time ;  his  claim,  whenever  mentioned  previously, 
was  described  as  one  derived  from  the  CoUapissa  Indians,  yet 
no  mention  is  made  in  this  report  of  its  having  any  opening 
in  the  rear.  That  difficulty  is  met  by  the  defendant  oy  the 
production  of  a  paper  whicn,  he  says,  is  a  survey  and  plat  of 
nis  claim  made  by  F.  V.  Potier,  a  United  States  surveyor, 
which  it  is  certified  was  offered  as  part  of  the  evidence  in  sup- 

e^rt  of  the  claim,  when  last  presented  for  the  action  of  the 
nited  States  commissioners;  and  it  is  alleged  that  as  the 
claim  was  confirmed,  it  must  necessarily  be  so  to  the  extent 
mentioned  in  the  plat,  it  being  a  portion  of  the  evidence. 
Admitting  for  a  moment  that  this  plat  is  valid,  we  are  not  pre- 

Sred  to  say  that  the  proposition  is  true  to  the  extent  stated. 
le  piece  of  evidence  do^  not  fix  the  extent  and  character 
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of  a  decision,  but  we  must  look  to  all  that  is  offered,  and  the 
amount  demanded.  There  is  nothing  in  what  is  said  by  the 
register  and  receiver,  which  authorizes  a  belief  that  any  oper 
ing  was  claimed,  or  any  was  intended  to  be  confirmed.  Mo^ 
Donogh  &  Co.  simply  say  they  claim  a  *  front  of  thirty-two 
arpens,  with  a  depth  extending  as  far  as  Lake  Maurepas/ 
under  a  complete  title  to  Dupard,  and  the  commissioners  say 
it  is  a  claim  that  stands  confirmed  by  law. 

'^  The  omission  to  mention  any  thing  about  the  plat,  goes  .o 
show  it  was  not  regarded,  or  had  but  little  weight,  and  we 
can  scarcely  suppose  that  so  important  an  opening,  as  is 
claimed,  would  have  been  passed  over  in  silence,  if  it  had  been 
seriously  pressed. 

"We  are  of  opinion,  that  the  plat,  even  if  admissible  as 
evidence,  is  not  entitled  to  any  weight  as  establishing  the 
extent  of  the  claim.  Although  Potier  says  he  is  a  sworn 
surveyor,  commissioned  by  the  surveyor-general  of  the  United 
States,  we  know  of  no  right  that  gives  him  to  run  out  claims 
under  the  direction  of  individuals  merely,  and  fix  the  bounda- 
ries of  those  not  recognized  by  the  government.  It  is  not  pre- 
tended he  acted  under  any  authority  from  his  superior  in 
making  what  is  called  a  survey ;  it  never  was  presented  to  the 
surveyor-general  for  his  approval,  nor  does  it  seem  to  have 
had  the  le^l  sanction  of  any  one  authorized  to  act  in  the 
premises.  Potier  does  not  pretend  it  is  a  regular  survey ;  he 
calls  it  ^plan  extrait  des  minutes  de  nos  opSratians  d^arpentoffe 
faite  dans  les  annSes  1806,  1808,  et  181z,  lesquelles  lignes  en 
divers  terns  ont  StS  parcourues  jusqu^fi  la  riviere  Amite  et 
demarquS  co^formSment  aux  lignes  du  plan.*  He  then  goes  on 
*7001  ^  ^^^^  Delille  Dupard  had  described  his  title  from  the 
-'  Collapissa  Indians,  and  sold  it  to  various  ^persons.  He 
does  not  seem  even  to  have  heard  of  a  grant  from  the  French 
government  in  1769,  or  attempted  a  location  in  conformity 
to  it. 

"  The  defendant  further  states  that  his  claim  has  been  located 
by  the  United  States  since  its  confirmation,  and  surveyed  in 
the  manner  claimed  by  him.  To  establish  this,  he  offered  in 
evidence  copies  of  three  township  plats,  to  wit:  township 
No  10  south,  ranges  five  and  six  east,  and  township  No.  11 
south,  ranpfe  6  east.  To  the  introduction  of  these  plats  as 
evidence  Rightor  objected,  because  the  papers  are  not,  nor  do 
they  purport  to  be,  copies  of  the  original  plats  of  those  town- 
ships, and  for  other  causes  mentioned  in  his  bill  of  exceptions. 
The  district  judge  admitted  them  in  evidence,  in  which  we 
think  he  erred.  The  papers  are  copies  of  copies^  and  it  is  a 
well  settled  rule  of  evidence  that  they  are  not  admissible  as 
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testimony  when  better  evidence  can  be  procured.  It  is  farther 
apparent,  from  the  certificate  of  the  register  of  the  Land-office, 
that  they  are  not  correct  copies.  The  claim  of  McDonogh  is 
represented  on  these  copies  in  a  manner  differing  from  that  in 
which  it  appears  on  the  plats  in  the  register's  office.  The 
register  states  on  one  of  the  plats,  that  on  the  original  ^  section 
No.  1  is  not  colored,'  but  that  he  had  *  represented  it  as  it  now 
appears,  at  the  request  of  John  McDonogh,  Esq.'  The  color- 
ing of  these  maps  was,  perhaps,  not  intended  to  deceive  or 
impose  on  any  person,  but  when  it  is  recollected  that  survey- 
ors represent  private  claims  properly  located  on  their  plats  in 
a  coloring  different  from  public  lands  or  doubtful  rights,  such 
a  representation  is  calculated  to  make  an  erroneous  impression. 
But  the  objection  most  fatal  to  the  reception  of  these  plats 
as  evidence,  is  that  they  are  certified  by  a  person  not  the 
keeper  of  the  original.  The  surveyor-general  of  the  United 
States  for  this  state  is  the  officer  who  has  charge  of  the  public 
surveys,  and  he  is  the  proper  person  to  certiJ^  the  township 
maps.  2  Land  Laws,  294,  sect.  6.  The  copies  of  public 
surveys  deposited  in  the  office  of  the  register  of  the  Land-office 
are  placed  there  for  his  government,  and  to  enable  him  to  per- 
form the  duties  imposed  by  law,  but  he  has  not  legal  authority 
to  certify  copies  so  as  to  make  them  legal  evidence.  The  law 
intrusts  that  power  to  another  person. 

"  Although  we  are  of  opinion  these  plats  were  improperly 
received  in  evidence,  we  have  examined  them  with  a  view  to 
see  if  the  pretended  survey  would  justify  the  claim  of  the 
defendant.  We  do  not  find  in  the  record  the  slightest  evi- 
dence of  authority  from  any  officer  of  the  United  States  to 
locate  this  claim  in  any  manner.  The  acts  of  Congress  of  the 
12th  of  April,  1814,  and  the  8d  of  March,  1881,  direct  the 
mode  of  locating  private  claims.  1  Land  Laws,  662,  sects.  8, 
4 ;  2  Laud  Laws,  294,  sect.  6. 

^^  There  are  also  other  acts  of  Congress  in  relation  to  r^nM 
the  location  *of  particular  classes  of  claims,  but  the  *- 
defendant  does  not  come  within  the  provisions  of  any  of  them. 

**It  has  been  decided  that  the  court  and  jury  will  look 
beyond  the  confirmation  of  a  claim  by  the  land  commissioners 
or  Congress,  emanating  from  the  former  governments  of  Loui- 
siana, in  order  to  ascertain  the  extent  and  boundaries  of  the 
land  claimed.  11  La.,  687.  We  have  acted  on  that  principle 
in  this  case,  and  see  no  reason  to  depart  from  our  previous 
decision,  that  when  the  expressions  in  a  title  only  convey  a 
certain  front  and  depth,  the  grantee  or  purchaser  cannot  claim 
bv  diverging  lines  to  the  rear,  and  thereby  obtain  more  than 
toe  superfices  contained  in  a  parallelogram,  unless  there  be 
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sometluDg  in  the  grant  to  authorize  the  opening,  or,  from  the 
peculiar  position  of  the  claim,  it  shall  be  necessary  to  give  the 
superficial  quantity.  That  does  not  appear  necessary  in  the 
case  before  us. 

"  We  repeat,  that  it  is  not  our  purpose  to  decide  in  any 
manner  upon  the  validity  of  the  Humas'  grant,  under  which 
the  plaintiffs  claim,  nor  do  we  decide  any  thing  more  in  rela- 
tion to  that  alleged  to  be  in  favor  of  Delille  Dupard,  under 
which  the  defendant  claims,  than  to  say,  whether  it  is  for  thirty 
or  forty  arpens  front,  and  is  eighty  arpens  or  more  in  depth,  it 
must  be  located  by  parallel  lines,  unless  the  confirmation  to 
McDonogh  and  Brown  for  eighteen  arpens,  three  toises,  and 
three  feet,  front,  by  eighty  in  depth,  should  for  that  quantity 
authorize  the  opening  mentioned  in  the  report  on  the  claim, 
but  it  cannot  extend  beyond  it. 

^^  It  is  clear  from  the  evidence  before  us,  that  the  claim  of 
the  defendant,  if  located  in  the  manner  specified,  cannot  in 
any  way  interfere  with  the  land  claimed  by  the  plaintifib  as 
shown  by  the  plats  laid  before  us. 

^^  The  judgment  of  the  District  Court  is  therefore  affirmed, 
^th  costs." 

£o  review  this  opinion,  under  the  26th  section  of  the  Judi- 
ciary Act,  a  writ  of  error  was  sued  out,  by  which  the  case 
was  brought  up  to  this  court. 


Janes  and  Meredith^  for  the  plaintiff  in  error. 

Oaxe  and  William  Cost  Johnson^  for  the  defendants  in  error. 

A  motion  had  been  previously  made  and  argued  on  the  pait 
of  the  defendant  in  error,  to  dismiss  the  oase  upon  three 
grounds. 

1.  That  the  writ  of  error  had  been  irregularly  issued. 

2.  That  no  jurisdiction  was  shown  by  the  record  to  exist 
under  the  25th  section  of  the  Judiciair  Act. 

8.   That  the  judgment  of  the  court  below  was  not  final. 
The  writ  of  error  was  issued  by  A.  Cuvillier,  Clerk  of 
Supreme  Court  of  Louisiana,  eastern  district. 

*7021  ^^^'^9  i^  support  of  the  motion  to  dismiss,  referred  to 
•J  2  Dallas,  *401,  and  said  that  in  consequence  of  this 
decision,  an  act  of  Congress  was  passed  in  May,  1792,  (1  Stoiy, 
260.)  In  8  Wheat.,  812,  824,  it  was  held  that  the  9th  section 
of  the  act  of  1792  applied  to  bringing  up  cases  from  the 
Circuit  Courts  of  the  United  States,  and  also  from  the  highest 
tribunal  of  a  stat^,  when  this  court  can  take  jurisdiction  under 
the  26th  section.  4  DaU.,  22;  9  Pet.,  602;  MeOoOum  Y. 
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Eager,  2  How. ;  7  Wheat.,  164 ;  12  Id.,  117 ;  2  Pet.,  880 ;  8 
Id.,  392 ;  10  I(L,  368 ;  9  Id.,  224 ;  7  Id.,  41 ;  11  Id.,  167. 

Meredith,  in  reply,  said  that  there  was  a  difference  which 
must  be  borne  in  mind,  between  the  English  system  and  ours. 
In  England  the  writ  was  an  original  writ,  issuing  out  of  the 
court  of  chancery,  which  had  a  double  nature.  It  was  a  cer- 
tiorari to  remove  the  record,  and  a  commission  to  the  superior 
court  to  affirm  or  reverse  the  judgment.     2  Saund.,  100,  (1.) 

Under  our  judiciary  system,  it  is  nothing  more  than  a  cer- 
tiorari to  remove  the  record.  It  imparts  no  authority  to  this 
court.  It  gives  no  jurisdiction.  The  President  of  the  United 
States,  in  whose  name  the  writ  issues  here,  has  no  power  to 
confer  jurisdiction  upon  this  court,  as  the  king  has  in  England, 
in  whose  name  the  writ  issues  there.  Here  it  is  given  solely 
by  the  Constitution  and  laws.  It  is  a  mere  instrument  in  aid 
01  the  revising  and  appellate  power,  but  is  not  indispensable. 
Its  sole  purpose  is  to  bring  the  record  into  court ;  and  if  the 
record  is  in  court,  or  a  copy  properly  certified  and  brought 
there  by  the  party  aggrieved  by  the  judgment,  with  due  notice 
to  the  other  party,  there  can  be  no  difficulty  in  proceeding  to 
exercise  the  appellate  power.  In  order  to  show  that  if  a  copy 
of  the  record  be  in  possession  of  the  court,  the  mode  of  ito 
removal  will  not  be  inquired  into,  it  may  be  mentioned  that  a 
large  portion  of  the  cases  brought  here  under  the  25th  section, 
are  brought  without  writs  of  error,  viz.,  chancery  cases  and 
admiralty  decrees,  which  are  brought  simply  by  a  prayer  of 
appeal  with  citation ;  and  yet  the  z5th  section  requires  a  writ 
01  error  in  all  cases,  decrees  as  well  as  judgments.  In  Martin 
V.  Hunter,  the  state  court  refused  to  make  return  to  the  writ, 
and  the  plaintiff  in  error  procured  an  exemplification  of  the 
record  and  brought  it  himself  into  this  court.  1  Wheat.,  849; 
6  Id.,  264. 

If  a  writ  of  error  is  a  mere  mode  of  removing  the  record, 
and  if  the  mode  of  removal  is  form  and  not  substance ;  if  it 

g'ves  no  jurisdiction  to  the  court,  but  is  a  mere  instrument  to 
cilitate  the  exercise  of  the  appellate  power,  then  we  contend 
that  any  defect  in  the  writ  itself,  or  any  irregularity  in  issuing 
it,  is  immaterial. 

1.  It  may  be  waived.  The  general  rule  is,  that  irregulari- 
ties and  defects  in  the  process  or  pleadings  may  be  waived. 

A  writ  issued  with  an  illegal  teste,  may  be  waived.  2  Pick. 
(Mass.),  592,  and  the  cases  referred  to  in  p.  595. 

*21  Id.,  585.   The  action  was  against  a  deputy  sheriff.  r«iTAo 
The  writ  'was  served  by  a  coroner;  service  bad,  but  ^ 
cured  by  a|  pearance. 
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1  Mete.  (Mass.))  508.  A  motion  to  dismiss  the  action,  or 
quash  the  writ,  if  not  founded  on  matter  of  exceptions,  which 
show  want  of  jurisdiction  of  the  court,  comes  too  late  after 
pleading  to  the  action. 

In  this  case  the  facts  show  a  waiver.  The  record  was  filed 
24th  October,  1842.  There  was  an  appearance.  This  is  the 
third  term  the  case  has  been  here.  There  was  a  motion  for 
certiorari  at  last  term.  All  which  make  a  strong  case  of 
implied  waiver. 

2.  If  not  waived,  the  defect  is  cured  by  the  82d  section  of 
the  act  of  1789.    1  Paine,  486. 

But  we  contend  that  the  writ  was  regularly  issued.  The 
record  shows  a  petition  signed  by  the  counsel  of  the  plaintiff 
in  error,  and  addressed  to  the  Supreme  court  of  Louisiana, 
assigning  reasons  why  a  writ  of  error  would  lie,  and  praying 
that  it  may  be  allowed.  Upon  which,  that  court  issued  the 
following  order : 

^^  Let  the  writ  of  error  be  allowed  according  to  law.  The 
petitioner  to  give  bond  and  security  in  the  sum  of  five  hon- 
ored dollars. 

(Signed)  "F.  X.  Mabtin.** 

From  these  proceedings  it  is  manifest  that  the  state  judge 
thought  he  had  authority  to  issue  the  writ.  See  dictum  of 
Johnson,  J.,  1  Wheat.,  879. 

There  is  nothino^  prohibitory  in  the  section.  It  says  ^^  upon 
a  writ  of  error,*'  but  does  not  say  when  or  how  it  is  to  be 
issued.  The  provision  respecting  a  citation  showa  that  it  was 
the  design  of  the  law  to  promote  the  convenience  of  suitors. 
To  allow  the  suitor  to  apply  to  a  state  judge  for  a  citation, 
and  yet  compel  him  to  go  to  the  Circuit  Court  for  the  writ, 
would  conduce  nothing  to  his  convenience. 

It  may  be  said  that  our  construction  would  lead  to  the 
anomaly  of  a  court  issuing  a  mandatory  writ  to  itself.  But, 
in  fact,  this  is  no  anomaly  in  our  legislation.  By  the  act  of 
1792,  sect.  11,  (1  Story,  260,)  the  writ  of  error  is  directed  to 
be  issued  out  of  the  Circuit  Court,  under  its  seal,  returnable 
to  this  court. 

2d.  The  judgment  is  said  not  to  be  final.  (Mr.  Meredith*$ 
argument  upon  this  point  is  omitted.) 

3d.  As  to  the  jurisdiction  of  this  court.  A  classification  of 
the  cases  in  which  jurisdiotion  is  conferred,  is  made  in  10  Pet., 
898 ;  16  Id.,  286. 

What  appears  then  from  the  record,  and  the  decision  of  the 
court? 

It  is  appaient  that  McDonogh  relied  upon  the  confirmation 
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of  his  title)  by  the  report  of  the  register  and  receiver,  and  the 
aot  of  Congress. 

The  district  judge  decided  that  his  claim  was  not  em- 
braced by  the  act ;  that  there  had  been  no  confirmation. 

If  the  writ  of  error  had  been  taken  to  this  judgment,  there 
could  have  been  no  doubt  of  the  jurisdiction. 

*A  construction  of  the  act  was  directly  drawn  in  ^  ,^04 
question;  and  the  decision  was  against  the  right  and  ^ 
title  specially  set  up  and  claimed  by  McDonogh,  under  the  act. 

The  writ  of  error,  however,  is  to  the  judgment  of  the  Su- 
preme Court. 

It  is  apparent  that  in  that  court  also,  McDonogh  relied  upon 
the  confirmation  of  his  title,  by  the  act  of  Congress. 

What  title  ? 

A  title  to  the  whole  extent  of  his  claim,  as  established  by 
the  evidence  of  a  survey  before  the  register  and  receiver,  and 
by  them  so  confirmed. 

Whatever  they  reported  was  confirmed  by  the  act.  And  in 
the  absence  of  all  evidence  of  a  prior  title  out  of  the  United 
States,  the  report  and  confirmation  were  conclusive.  Strother 
V.  Luc(M^  12  ret,,  410 ;  Q-rignan  v.  Astary  2  How.,  819 ;  Boat- 
tier  V.  Walker^  11  La.,  682.  But  the  Supreme  Court  decided, 
that  assuming  the  confirmation  of  the  act  of  Congress,  it  was 
a  confirmation  of  the  bare  title,  without  any  ascertainment  of 
location.  And  that  although  no  title  was  shown  by  Rightor, 
they  had  a  right  to  look  beyond  the  confirmation,  and  ascer- 
tain the  extent  and  boundaries  of  the  claim. 

Now  here  again,  the  construction  of  the  act  of  Congress 
was  drawn  in  question :  for  McDonogh  relied  on  it  as  a  con- 
firmation of  his  title  for  the  whole  quantity  of  land,  claimed 
before  the  register  and  receiver. 

But  the  court  gave  a  different  construction  of  the  act ;  and 
therefore  decide  against  the  right  and  title  specially  set  up 
under  it  by  McDonogh. 

It  is  a  case  then  clearly  within  the  26th  section. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court. 

The  question  in  the  Supreme  Court  of  Louisiana  was  one 
of  boundary.  The  court  passed  on  the  grant  to  Dupard  only, 
and  not  on  the  opposing  claim :  if  the  lines  of  the  former  did 
not  open  in  their  production  from  the  Mississippi,  towards 
Lake  Maurepas,  then  the  land  claimed  under  Millaudon's  title 
was  not  embraced  by  Dupard's  grant,  and  no  necessity  existed 
for  the  examination  of  Millaudon's.  Dupard's  was  made  in 
1769,  "for  thirty  arpens  of  front  to  the  river  Mississippi,  upon 
the  whole  depth  that  shall  be  found,  unto  Lake  Maurepas,  of 
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the  land  where  heretofore  were  two  villages  of  the  CoIIapi 
savages ;  to  take  from  the  plantation  of  one  Allemand,  unto 
its  junction  with  that  of  a  person  named  Joseph  Lacombe/' 
The  front  being  ascertained,  the  court  below  held  that  the 
extension  back  must  be  on  parallel  lines.  As  this  construo- 
tion  excluded  the  land  claimed  by  Millaudon,  it  ended  the 
controversy  in  his  favor. 

Did  this  final  judgment  draw  in  question  the  construction 
of  a  treaty  or  statute  of  the  United  States ;  or  of  an  authority 
*70^1  ^^^^^^^^^  *under  the  same ;  and  was  the  decision 
^  against  the  validity  of  either;  or  against  the  title,  or 
right  set  up  or  claimed  under  either  ?  If  tnese  questions  are 
answered  in  the  negative,  it  follows  we  have  no  jurisdiction  to 
re-examine,  or  reverse  the  judgment  under  the  25th  section  of 
the  Judiciary  Act ;  as  no  other  error  is  within  the  cognisance 
of  this  court.^ 

1.  The  treaty  with  France,  of  1803,  gave  no  further  sanc- 
tion to  the  boundary  of  McDonogh's  title  than  it  had  by  the 
grant ;  in  respect  to  its  validity,  the  decision  of  the  state  court 
supported  the  claim  to  the  same  extent  that  the  treaty  pro- 
tected it,  and  therefore  the  decision  was  not  opposed  to  the 


^  In  an  action  of  ejectment  between  4  Id.,  811;  Cohens  ▼.  VirginiOy  6  Id., 

two  citizens  of  Maryland,  for  a  tract  264    The  treaty  need  not  be  spread  of 

of  land  in  Maryland,  where  the  de-  record,  bat  the  record  must  show  a  com- 

fendant  set  up  an  outstanding  title  plete  title  under  the  treaty,  and  that 

in  a  British  subject,  which  he  con-  the  judgment  of  the  court  is  in  violft- 

tended  was  protected  by  the  treaty,  tion  of  that  treaty.    Hickie  ▼.  Starke^ 

and,  therefore,  the  title  was  out  of  the  1  Pet.,  04;  WiUson  y.  Marah  Co.,  2 

Slaintiff,  and  the  highest  court  in  Id.,  245;  Weston  v.  CfuirlesUmy  2  Id., 
[aryland  decided  asainst  the  title  449;  Harris  v.  Deiinta,  8  Id.,  293. 
thus  set  up,  it  was  held  not  a  case  in  An  indictment  and  prosecution  draw- 
which  a  ^t  could  lie  to  the  Supreme  Ing  in  question  a  treaty  with  the  Cher- 
Court  of  the  United  States.  It  was  okee  nation  of  Indians  is  within  the 
not  "  a  case  arising  under  a  treaty.''  appellate  jurisdiction  of  the  United 
Owing 8  y.  Norwood,  5  Cranch,  $44.  States.  Worcester  y.  Georgia,  6  PeU, 
But  a  writ  of  error  was  held  to  lie  to  516.  The  merits  of  the  case  cannot 
the  highest  state  court  where  the  be  examined  on  such  an  appeal, 
question  was  whether  a  confiscation  but  only  whether  the  decision  rio- 
under  a  state  law  was  completed  l>e-  lates  the  trea^.  New  Orleans  y.  Ar- 
fore  the  treaty  of  peace  with  Great  mor,  9  Pet.,  224.  No  other  error  can 
Britain.  Smith  y.  Maryland,  6  Cranch,  be  assigned.  CroweU  v.  Bandell,  10 
286.  The  appellate  jurisdiction  of  the  Id.,  868.  A  false  allegation  in  the 
Supreme  Court  of  the  United  States  record  that  the  treaty  has  been  mis- 
extends  to  a  final  judgment  or  decree  construed  will  not  giye  the  Sa- 
in any  suit  in  the  highest  court  of  law  preme  Court  jurisdiction.  Choteau  y. 
or  equity  of  a  state,  where  is  drawn  Marguerite,  12  Pet.,  507.  It  must 
in  question  the  yalidity  of  a  treaty,  appear  that  a  construction  of  the 
Martin  y.  Hunter,  1  Wheat.,  304.  But  treaty  actually  arose,  not  that  it 
this  must  appear  from  the  record,  and  might  haye  risen.  Ocean  Ins*  Co,  y. 
ii'^t  from  a  report  of  the  judge  trying  Potleys,  18  Id.,  157;  Coons  y.  OaUa- 
tlie  case  at  nisi  prius  which  is  not  a  gher,  15  Id.,  18;  Armstrong  y.  Treof 
1>art  of  the  record.  Inglee  v.  Cool-  urer  qf  Athens  Co,^  16  Th,  281 ;  MiUs 
idje,  2  Wheai;.,  368;  Miller  y.  Nicholls,  v.  Brown,  16  Id.,  525. 
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treaty.  A  question  partly  involying  this  consideration  was 
adjudged  in  The  City  of  New  Orleans  v.  De  Armas,  9  Pet.,  226, 
to  which  we  refer. 

2.  Was  the  decision  of  the  Supreme  Court  of  Louisiana 
opposed  to  any  act  of  Congress?  Dupard's  grant  was  com- 
pleted as  early  as  1769,  and  presented  to  the  register  and 
receiver  as  a  complete  title ;  was  thus  reported  on  by  them  to 
the  General  Land-office,  and  by  that  department  the  report 
was  laid  before  Congress ;  it  is  as  follows : 

"  No.  406. 

^^  John  McDonogh  &  Company  claim  a  tract  of  land  situated 
in  the  county  of  Acadia,  on  the  east  shore  of  the  river  Missis- 
sippi, sixteen  leagues  above  New  Orleans,  containing  thirty-two 
arpens  front,  witn  a  depth  extending  as  far  as  lake  Maurepas. 

^^  This  tract  of  land  has  formerly  been  claimed  before  the 
board  of  commissioners,  and,  the  depth  extending  beyond 
forty  acres,  rejected  by  them,  for  want  of  evidence  of  title ; 
but  the  claimant  has  since  produced  a  complete  French  title 
to  the  whole  quantity  claimed,  in  favor  of  Pierre  Delille 
Dupard,  (under  whom  he  claims,)  dated  8d  day  of  April, 
1769." 

On  the  report  at  large,  embracing  many  claims.  Congress 
proceeded ;  and  by  the  act  of  May  11th,  1820,  declared  ^^  that 
the  claims  to  lands  within  the  eastern  district  of  Louisiana, 
described  by  the  register  and  receiver  of  said  district  in  their 
report  to  the  commissioner  of  the  General  Land-office,  bear- 
ing date  the  20th  day  of  November,  1816,  and  recommended 
in  said  report  for  confirmation,  be,  and  the  same  are  hereby 
confirmed,  against  any  claim  on  part  of  the  United  States." 

McDonogh's  claim.  No.  406,  is  of  class  first,  species  first,  in 
the  report,  including  twenty-one  grants,  of  which  the  register 
and  receiver  say:  ^^AU  the  preceding  claims,  being  founded 
on  complete  titles,  are  m  our  opinion  confirmed  by  law."  8 
Am.  State  Papers,  255.  This  is  explained  in  page  267,  where 
it  is  again  said :  ^^  Those  claims  which  are  found  under  species 
first  of  the  first  class,  being  founded  on  complete  grants  of 
former  governments,  we  think  are  good  in  themselves  on  r«iTA^ 
general  principles,  and  therefore  require  no  *confirma-  ■- 
tion  by  the  government  of  the  United  States  to  give  them 
validit}'." 

Many  incomplete  titles  were  recommended  for  confirmation, 
and  confirmed  by  Congress,  but  in  these  cases  the  former  gov- 
ernments had  not  parted  with  the  ultimate  interest  in  the 
laud^  and  the  fee  was  transferred  to  the  United  States  by  the 
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treaty,  with  the  equity  attached  in  the  claimant^  which  equity 
was  clothed  with  the  fee  by  the  confirming  act.     The  perfect 
title  of  McDonogh  being  clothed  with  the  highest  sanctioD, 
and  in  full    property,   on    the   change  of  governments   an 
assixmption  to  confirm  it  would   have   been  pregnant  with 
suspicion  that  it  required  confirmation  by  this  government,  in 
addition  to  the  general  law  of  nations  and  the  treaty  of  1808, 
which  secured  in  full  property  such  titles.     That  the  g^rant 
stands  recognized  as  complete  and  valid,  against  the  United 
States,  and  any  one  claiming  under  them,  by  the  proceedings 
had  before  the  register  and  receiver  and  by  Congress,  we  have 
no  doubt ;  farther  than  this,  the  government  has  not  acted  on 
it.     In  such  sense  similar  titles  have  been  treated,  as  will  be 
seen  by  the  two  acts  of  May  8th,  1822 — ^the  first  confirming 
lots  in  the  town  of  Mobile  and  claims  in  West  Florida ;  the 
second,  sanctioning  the  reports  of  the  registers  and  receivers 
of  the  land-offices  at  St.  Helena  Court  House  and  at  Jackson 
Court  House,  in  the  district  east  and  west  of  Pearl  river ;  in 
regard  to  which  reports.  Congress  says:  That  all  complete 
titles  (reported  on  as  such)  be,  and  the  same  are,  recognized  as 
valid  and  complete  against  the  United  States,  or  any  right 
derived  under  them. 

But  in  McDonogh's  case,  as  in  other  similar  ones  referred 
to  above,  the  recognition  extended  only  to  the  boundaries  the 
grants  themselves  furnished,  according  to  their  landmarks,  and 
true  construction  under  the  local  laws  in  virtue  of  which  they 
were  obtained. 

3.  To  overcome  this  objection,  it  is  insisted,  on  the  part  ot 
the  plaintiff  in  error,  that  McDonogh  &  Company  filed  plans 
of  survey  and  descriptions  of  the  land  with  the  register  and 
recei'T^er,  and  especially  that  of  F.  V.  Potier,  as  part  of  their 
title,  giving  the  boundaries  as  they  were  claimed  before  the 
Supreme  Court  of  Louisiana ;  that  these  were  confirmed  by 
Congress ;  that  the  confirmation,  to  the  extent  it  was  made,  is 
binding  on  the  United  States,  as  the  opposing  claim  of  Mil- 
laudon  was  not  drawn  in  controversy  below,  and  the  lands 
claimed  treated  as  unappropriated,  by  individuals. 

If  the  fact  assumed  was  true,  that  the  plans  and  descrip* 
tions  had  been  confirmed,  and  boundary  given  to  the  title 
according  to  them  by  the  United  States,  then  the  decision 
would  be  opposed  to  the  confirmation,  and  jurisdiction  exist 
in  this  court. 

There  can  be  no  doubt  such  plans  and  descriptions  were 

filed  and  recorded  in  due  time,  but  no  evidence  is  found  in  the 

record  that  the  register  and  receiver  acted  on  them,  or  that 

they  were  presented  to  Congress  even  as  documents  accom- 
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panying  the  report ;  if  they  were,  it  is  manifest  that  they  were 
disregarded,  for  two  reasons :  *first,  because  Congress  did  not 
assume  the  power  to  deal  directly  with  this  title  at  all ;  and, 
secondly,  because  the  report  had  reference  singly  to  the  face 
of  the  grant,  regardless  of  private  surveys  maae  subsequent* 
to  its  date,  at  the  instance  oi  the  successive  owners. 

The  state  court  held  McDonogh's  title  to  be  valid  to  every 
extent  that  it  has  been  recognized  by  the  United  States,  and 
only  applied  the  local  laws  oi  Louisiana  in  its  construction,  so 
far  as  they  had  a  controlling  influence  on  the  manner  in  which 
the  side  lines  should  be  extended  from  the  Mississippi  river 
towards  Lake  Maurepas;  and  as,  in  so  doing,  neither  the 
treaty  of  1808,  nor  any  act  of  Congress,  or  authority  exercised 
under  the  United  States,  was  drawn  in  question,  this  court 
has  no  jurisdicjion  to  revise  the  decision  of  that  court ;  for 
which  reason,  the  cause  must  be  dismissed. 

The  clerk  of  the  Supreme  Court  of  Louisiana  issued  the 
writ  of  error,  and  one  of  the  judges  of  that  court  signed  the 
citation ;  and,  on  the  ground  that  such  writ  could  not  remove 
the  record,  it  was  moved  on  a  former  day  of  the  term  to  dis- 
miss the  cause.  It  has  been  here  for  two  terms ;  a  writ  of 
certiorari  has  been  sent  down,  at  the  instance  of  the  defend- 
ant  in  error,  in  whose  behalf  the  motion  is  made,  to  complete 
the  record ;  he  now  moves  to  dismiss  for  the  first  time,  and  we 
think  he  comes  too  late.  If  errors  had  been  assigned  by  the 
plaintiff  here,  and  joined  by  the  defendant,  no  motion  to  dis- 
miss for  such  a  cause  could  be  heard ;  and  as  no  formal  errors 
are  usually  assigned  in  this  court,  and  none  were  assigned  in 
this  cause,  we  think  the  delay  to  make  the  motion  is  equal  to 
a  joinder  in  error,  even  if  the  clerk  of  the  Supreme  Court  of 
Louisiana  had  no  authority  to  issue  the  writ,  on  which  we  at 
present  express  no  opinion. 


Lbsseb  of  Dakdel  W,  Gantly  et  al..   Plaintiff,  v. 
William  G.  and  Gbobgb  W.  Ewing,  Defendants. 

A  law  of  the  state  of  Indiana,  directing  ''that  real  and  personal  estate,  taken 
in  execution,  shall  scU  for  the  hest  price  the  same  wiU  bring  at  public  auction 
and  outcry,  except  that  the  fee-stmple  of  real  estate  shall  not  be  sold  to 
satisfy  any  executioii  or  executions,  until  the  rents  and  profits  for  the  term 
of  seven  years  of  such  real  estate  shall  have  been  first  offered  for  sale  at 
public  auction  and  outcry;  and  if  such  rents  and  profits  will  not  sell  for  a 
sum  suificient  to  satisfy  such  execution  or  executions,  then  the  fee-eimpla 
shaU  be  sold,''  Is  not  merely  directory  to  the  sheriff,  but  restrictive  of  Lis 
power  to  seU  the  f ee-stmpl ). 
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If  he  sells  the  fee-simple  without  having  preyionsly  offered  the  rents  and 

profits,  his  deed  is  yoid.^ 
The  law  of  Indiana,  passed  after  the  execution  was  issued,  also  re<^iiired  that 

the  property  should  be  appraised.    The  sheriff's  deed  was  not  Toid,  because 

of  there  being  no  appraisement.' 

This  case  came  up  on  a  certificate  of  division  from  the 
Circuit  Court  of  the  United  States  for  the  district  of  Indiana. 
•TOftI       *  '^^^  facts  were  stated  by  an  agreement  in  the  nature 
J  of  a  special  verdict,  and  were  as  follows : 

"On  the  twenty-fifth  day  of  December,  eighteen  hundred 
and  thirty-eight,  one  Jacob  Linzee  was  indebted  to  Daniel  W. 
Gantly,  of  the  city  of  New  York,  in  the  sum  of  nine  hundred 
and  nine  dollars  and  eighty-two  cents ;  and,  to  secure  the  pay- 
ment of  the  same,  Linzee  then  executed  to  Gantly  a  mortg^age 
on  town  lot  numbered  one  hundred  and  seventy-nine,  in  Peru, 
Indiana,  of  which  Linzee  was  seised  in  fee.     At  the  time  of 
the  execution  of  the  mortgage,  Linzee  was  in  possession  of 
the  mortgaged  premises,  and  they  were  worth  from  one  thou- 
sand to  fourteen  hundred  dollars.     Linzee  made  default  in  the 
payment,  and    Gantly,   on    the    eighth    day   of  September, 
eighteen  hundred  and  forty,  obtained  a  decree  in  the  state 
court  to  foreclose  the  mortgage ;  and  unless  the  money  should 
be  paid  in  sixty  days,  an  execution  was  directed  to  be  issued 
for  the  sale  of  the  premises. 

"In  January,  eighteen  hundred  and  forty-one,  an  execution 
was  issued,  and  on  the  thirteenth  of  February  following,  be- 
fore the  sale  of  the  property,  the  appraisement  law  passed, 
and  was  published  the  twenty-third  day  of  February,  eighteen 

^Followed.  CoUiery,  Stanbrough,  one  of  the  judgements  having  priority. 

6  How.,  22.  Shirk  v.  Wilson,  13  Ind.,  129. 

The  decisions  in  Indiana  on  the  If  the  record  shows  a  waiver  of  ap- 
point decided,  are  as  follows :  Piel  v.  praisement,  the  sale  is  valid  without  it. 
(Tateon,  44  Ind.,  447;  DaH8Y,Camp-  Lemertera  v.  Johnson,  12  Ind.,  385; 
bell,  12  Id.,  1^.  when  presumed  to  he  valid.  Small  ▼. 

^  Followed.    Howard  v.  Bugbee,  Eby,  9  Id.,  177. 

24  How.,  465.    And  see  also.  In  case  of  the  sale  beuig  void,  the 

Indiana  Cent.  By.  Co,  v.  Bradley,  execution  defendant  may  sue  in  dam- 

15  Ind.,  23;  Davis  v.  Campbell,  12  ages  for  the  value  of  the  property,  or 

Id.,  192;  Tyler  v.  Wilkerson,  27  Id.,  may  set  up  such  value  as  a  set-off  in 

450;  Doe  v.  Crcift,  2  Id..  859;  Cum-  an  action  i^inst  him  by  the  execa- 

mins  V.  Pfouts,  13  Id.,  144;  Woodruff  tion  plaintiff,  if  the  execution  defend- 

V.  Hoards  9  Id.,  186.  ant  was  the  principal  in  the  debt  sued 

UntU  the  contrary  is  shown,  It  will  on.     Woodruff  v.  Hoard,  9  Ind.,  186. 

be  presumed  there  was  an  appraise-  In  the  absence  of  the  sheriff's  re- 

ment.    Mercer  v.   Doe,  6   Ind.,  80;  turn,  or  in  the  absence  of  any  state- 

J^ans  V.  AsJiby,  22  Id.,  15.  ment  in  such  -return  as  to  appralse- 

A  sale  without  appraisement  on  a  ment,  it  will  be  presiuned  that  an 

judgment  in  favd  of  several  claimants,  appraisement  was  made.     TalboU  J* 

a  pwl  of  which  was  without  appraise-  Hale,  72  Ind.,  1 ;  McCarthy  v.  VcCor- 

ment,  was  held  valid,  the  sale  being  on  thy,  (M  Id.,  128. 
all  of  thf  executions  at  once,  an  J  no 
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hundred  aud  forty-one ;  one  the  first  of  March,  eighteen  hun- 
dred and  forty-one,  the  sheriff,  having  given  due  notice,  sold 
the  premises  at  public  auction,  to  the  defendants,  for  seventy- 
six  dollars,  and  executed  a  deed  to  them  for  the  same ;  which 
deed  was  offered  in  evidence  to  support  the  title  of  the 
defendants.  The  property  was  not  valued^  nor  were  the  rents 
and  profits  offered  for  sale  by  the  sheriff.  And  the  court 
were  asked  to  instruct  the  jury  that,  as  the  rents  and  profits 
had  not  been  offered,  nor  the  land  valued,  under  the  statutes 
of  Indiana,  the  sheriff's  deed  was  inoperative  and  void.  And 
on  this  question  the  opinions  of  the  judges  were  opposed;  and 
on  motion  of  plaintifrs  counsel,  the  point  is  certified  to  the 
Supreme  Court,  under  the  act  of  Congress." 


Cooper  and  White^  for  plaintiffs  in  error. 
Hoban,  for  defendants  in  error. 

The  argument  on  behalf  of  the  plaintiff  in  error  was  aa  fol- 
lows: 

The  acts  of  the  state  of  Indiana,  which  have  relation  to  the 
question,  are  certified  in  the  record. 

Now  as  Linzee  made  default  in  the  payment  of  the  money 
the  mortgage  was  given  to  secure,  Gantly  foreclosed  the  mort- 
gage in  the  state  court,  under  the  provisions  of  the  Revised 
Laws  of  Indiana,  of  1881,  pp.  244  and  245,  and  issued  his 
execution,  as  required  by  that  statute,  requiring  ^^  mortgaged 
premises  to  be  sold  as  other  lands  are  sold  on  execution." 
All  the  proceedings,  up  to  the  time  of  issuing  the  execution, 
were  strictly  in  accordance  with  the  provisions  of  the  statute 
above  mentioned.  And  as  the  defendants  claim  as  purchasers 
under  the  execution,  they  waive  all  objections  to  the  previous 
proceedings.    Cowp.,  46. 

*  But  I  contend  that  the  sheriff's  deed  to  the  defend-  r«Y()9 
ants  is  inoperative  and  void,  for  the  following  reasons :  ^ 

1.  Because  the  sheriff  sold  the  fee-simple  of  the  land,  with- 
out having  first  offered  the  seven  years  rents  and  profits  of 
the  same. 

2.  Because  he  did  not  have  the  land  appraised  before  the 
sale  of  the  same. 

By  the  Revised  Law  of  1881,  p.  285,  sect.  8,  it  is  enacted, 
^^That  real  and  personal  estate,  taken  in  execution,  shall  sell 
for  the  best  price  the  same  will  brine  at  public  auction  and 
outcry;  except  that  the  fee-simple  of  real  estate  shall  not  be 
sold  to  satisfy  any  execution  or  executions,  until  the  rents 
and  profits,  for  the  term  of  seven  years,  of  such  real  estatet 
«ball  first  be  offered  for  sale  at  public  auction  and  outcry." 
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Which  appears  to  be  a  good  and  salutarj  law,  enacted  to 
prevent  the  sacrifice  of  the  fee-simple  of  real  property,  to  th© 
cupidity  of  a  heartless  set  of  speculators,  who  hang  round 
sherifiTs  sales,  for  the  sole  purpose  of  speculating  off  the  mis- 
fortunes of  their  fellow-creatures.  In  England  the  fee-simple 
of  land  cannot  be  sold  under  execution,  but  the  judgment- 
creditor  can  only  take  possession  of  the  rents  and  profits,  by 
a  writ  of  levari  fadaB^  or  take  his  extent  under  an  elegit^  but 
both  of  which  remedies  he  could  not  resort  to.  A  similar 
law,  I  believe,  still  prevails  in  Virginia.  In  New  York,  when 
the  fee-simple  has  been  sold  under  execution,  the  owner  of  the 
land  is  allowed  a  year  from  the  time  of  the  sale  to  redeem  the 
land.  In  Ohio,  lands  are  required  to  be  appraised  before  they 
can  be  sold  under  execution.  And  I  never  have  learned  that 
either  the  constitutionality,  or  the  policy,  or  the  propriety  of 
either  of  the  laws  of  New  York  or  Ohio,  have  ever  been  ques- 
tioned. 

Then,  to  give  a  fair  construction  to  the  statute  of  this  state 
last  recited,  it  must  inevitably  appear  that  the  offering  of  the 
rents  and  profits  was  made  a  condition  precedent  by  the 
statute  to  the  sale  of  the  feeH3imple  of  the  land  in  contro- 
versy, and  that  a  sale,  without  such  previous  requisition 
having  been  first  complied  with,  is  null  and  void. 

Sheriffs  in  this  state  receive  the  whole  of  their  power  and 
authority  from  the  statute  laws  of  the  state.  They  have  no 
common  law  powers  nor  implied  powers,  and  it  would  be  dan- 
gerous  to  trust  them  with  either.  But,  on  the  contrary,  it  has 
been  said  by  the  Supreme  Court  of  this  state  that  it  may  be 
safely  presumed,  by  a  bona  fide  purchaser  at  sheriff's  sale,  that 
the  sheriff  had  done  bis  duty  in  obeyine  the  directions  of  the 
statute  as  respects  the  inquest,  the  advertisement  and  sale, 
&c.     1  Blackf.  (Ind.),  210. 

But  in  the  present  case  the  defendants  could  not  be  bona 
fide  purchasers ;  the  very  idea  is  repelled  by  the  gross  inade- 
quacy of  the  price  they  bid  and  gave  for  the  same.  We  can- 
not presume  that  the  defendants  supposed  the  rents  and 
profits  had  first  been  offered,  when  the  proof  is  positive  that 
they  had  not  been  offered.  Presumption  can  never  outweigh 
positive  proof. 

•7101  *  ^^^  improper  conduct  of  the  sheriff  in  selling  prop- 
-l  erty  may  be  inquired  into,  in  an  action  of  ejectment  on 
his  title,  and  the  owner  of  the  land  would  have  a  right  to 
prove  on  the  trial  that  it  was  known  to  the  purchasers  that 
the  rents  and  profits  had  not  been  offered  for  sale  by  the 
sheriff.    4  Blackf.  (Ind.),  228. 

In  the  present  case,  as  the  property  was  sold  for  a  prioe 
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grossly  inadequate,  and  the  sheriff  never  offered  the  rents  and 
profits,  as  is  proved  on  the  trial,  every  presumption  is  against 
the  defendants. 

I  now  come  to  the  second  point,  that  the  property  had  not 
been  appraised  before  the  sale  was  made. 

It  appears  from  the  testimony  certified  of  record,  that  the 
execution  under  which  the  property  in  question  was  sold,  was 
issued  in  January,  A.  D.  1841;  that  on  the  13th  of  February, 
and  before  the  sale,  the  legislature  passed  the  appraisement 
law ;  and  that  the  same  was  published  on  the  23d  of  February, 
A.  D.  1841,  being  five  days  before  the  sale  of  the  property  in 
question,  by  the  sheriff,  to  the  defendants ;  which  law  was  in 
force,  and  was,  by  the  14th  section  of  the  same,  to  take  effect 
from  and  after  its  passage.     Vide  Law  of  1841,  p.  130-132. 

In  the  case  of  Tredwai/  v.  Gapin^  1  Blackf.  (Ind.),  299,  "it 
was  said  by  the  Supreme  Court,  that  from  the  time  a  statute 
is  published  in  print,  by  authority,  at  any  place  within  the 
state,  it  takes  effect  in  every  part  of  it,  unless  the  act  itself 
otherwise  directs." 

This  statute  being  in  force  at  and  before  the  time  of  sale  of 
the  property  in  question,  by  the  sheriff  to  the  defendants,  the 
defendants  have  no  title  to  the  premises,  unless  they  show 
that  it  had  been  strictly  complied  with;  the  6th  section  of 
which  statute  is  as  follows :  "  That  hereafter  no  real  property 
shall  be  sold  on  execution  for  less  than  for  one-half  its  cash 
value  at  the  time  of  such  sale."  And  the  7th  section  of  the 
same  law  points  out  the  form  of  the  appraisement  and  return 
at  the  cash  value  at  the  time  of  the  appraisement;  which 
statute  is  not  only  directory  to  the  sheriff,  but  it  in  positive 
and  direct  terms  prohibits  any  sale  of  land  under  execution, 
unless  the  statute  has  first  been  complied  with. 

In  the  case  of  Tweedy  v.  Pickett^  1  Day  (Conn.),  109,  it 
Was  decided  by  the  Supreme  Court  of  Connecticut,  that,  "in 
order  to  make  out  a  title  to  land  by  the  levy  of  an  execution, 
it  must  be  shown  the  appraisers  were  indifferent  freeholders, 
and  that  they  were  sworn  according  to  law."  And  in  the 
case  of  Mitchell  v.  Kirtland^  7  Conn.,  229,  the  law  is  laid 
down  to  the  effect  following : 

"The  acquisition  of  title  by  execution  being  a  proceeding 
in  invitum^  the  requisites  of  which  are  prescribed  by  positive 
law,  in  derogation  of  the  common  law,  a  strict  compliance 
with  these  requisites  is  indispensable  to  a  transfer  of  the 
title."  Vide  also,  the  case  of  the  United  States  v.  Slade^  2 
Mason,  70. 

And  bv  the  statute  of  Indiana,  approved  January  6th,  1821, 
(Laws  of  1820, 1821,  p.  4,)  it  is  enacted  "  that  no  real  prop- 
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erty  shall  be  *sold  for  less  than  one  half  of  its  real  ra]ae»  hf 
virtue  of  any  execution  which  may  hereafter  issue  on  a  judg- 
ment which  has  heretofore  been  rendered,  or  which  majr  here- 
after be  rendered,"  &c. 

Shortly  afterwards  the  Supreme  Court  of   Indiana    were 
called  on  to  give  a  proper  construction  to  the  last  mentioned 
statute,  and  it  decided  that  a  bid  and  sale  of  land  offered  at 
sherifiTs  sale  under  execution  under  that  statute,  where  the 
purchaser  did  not  bid  half  the  apraised  value  of  the  land,  and 
a  sheriff's  deed  under  such  a  bid  and  sale,  were  void,  and 
conveyed  no  title  to  the  purchaser.    See  Harrison  et  al.  v.  Doe^ 
on  the  demise  of  Rapp,  2  Blackf.  (Ind.),  1 ;   which   case,  I 
think,  clearly  settles  the  construction  of  the  recent  appraise- 
ment law,  and  is  in  accordance  with  the  cases  cited  in  Connect- 
icut, and  the  case  in  Mason's  Reports.     And  they  all  go  to 
establish  the  position  taken,  that,  inasmuch  as  the  land   was 
not  appraised  before  the  sale,  the  sheriff's  deed  to  the  defend- 
ants  is  inoperative  and  void.- 

If  the  title  to  the  defendants  be  good  under  this  deed,  thej 
rthe  defendants)  get  the  property  for  less  than  a  tenth  part  of 
the  value,  and  Gantly  will  have  to  lose  nine-tenths  of  the 
money  Linzee  has  so  lon^  and  justly  owed  him;  which,  I 
think,  clearly  shows  the  sale  by  the  sheriff  to  the  defendants 
to  be  fraudulent  and  void. 

In  the  third  resolution  in  Ferfnar^i  case,  8  Co.,  78,  the  court 
said  that  ^^  the  common  law  doth  so  abhor  fraud  and  covin, 
that  all  acts,  as  well  judicial  as  others,  and  which  of  them- 
selves are  just  and  lawful,  yet  being  mixed  with  deceit,  are  in 
judraient  of  law  wrong  and  unlawuil." 

The  question  whether  a  deed  be  fraudulent  and  void  as  to 
creditors,  may  be  examined  and  decided  in  an  action  of  eject- 
ment.   2  Black.,  230. 

It  would  be  unnecessary  to  produce  further  authority  in 
support  of  the  second  objection  to  the  deed  of  the  sheriff  in 
this  case. 

It  has,  however,  been  contended  by  the  counsel  for  the 
defendants,  that  the  appraisement  law  of  our  state,  of  1841, 
is  unconstitutional,  and,  therefore,  that  the  lessor  of  the  plain- 
tiff has  no  right  to  complain  of  its  violation ;  and  the  case  of 
Branson  y.  Khme  et  aZ.,  1  How.,  811,  is  by  them  referred  to 
to  support  their  position.  But  I  am  wholly  at  a  loss  to  find 
out  the  least  spark  of  resemblance  between  the  cases.  If 
Gantly  (the  lessor^  had  bought  the  property  in  question  for  a 
nominal  price,  without  the  same  having  first  been  appraised, 
and  Linzee  commenced  a  suit  against  hmi  to  recover  the  prop- 
erty, it  might  have  raised  a  Afferent  question  to  that  now 
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before  your  honors.  But,  in  the  present  case,  the  defendants 
bought  the  land  at  sherifTs  sale  in  violation  of  the  appraise- 
ment law,  after  the  same  was  in  force.  The  appraisement  law, 
at  the  time  of  the  purchase,  was  the  law  of  the  land,  entered 
into  and  became  a  part  of  the  contract  between  the  defendants 
and  the  sheriff,  and  if  it  was  'unconstitutional,  it  would  r*^'!  o 
make  the  argument  so  much  the  stronger  for  setting  ^ 
aside  the  sale. 

A  law  may  be  constitutional  in  its  application  to  some  cases, 
and  void  as  to  others.  8  Pet.,  94.  The  law  might  have  been 
unconstitutional  between  Grantly  and  Linzee,  and  constitu- 
tional between  the  defendants  and  the  sheriff. 

Hoban^  for  defendants  in  error,  after  stating  the  case,  pro- 
ceeded as  follows : 

From  the  above  statement,  which  is  taken  word  for  word 
from  that  of  the  plaintiff  in  error,  it  appears  that  the  title  of 
the  defendants  in  error  to  the  premises  in  dispute  is  admitted, 
unless  the  sheriff's  deed  is  inoperative,  and  the  deed  is  assailed 
upon  these  grounds :  first,  because  the  sheriff  sold  the  fee- 
simple  of  the  land  without  first  havine  offered  the  seven 
years*  rents  and  profits  of  the  same — and  this  is  supposed  to 
be  required  bv  the  act  of  the  legislature  of  Indiana  of  18S1, 
sections  8  and  18.  It  must  be  premised  that  this  law  is  prior 
in  date  to  that  of  the  mortgage,  which  was  in  1888.  It  will 
appear  from  the  law  itself  that  it  applies  only  to  executions 
on  judgments  ^t  law ;  section  18  applies  to  decrees  in  equity, 
which  provides  that  sales  under  them  are  to  take  place  at  pub- 
lic vendue  to  the  highest  bidder,  as  on  execution  on  judg- 
ments at  law.  In  the  nature  of  things  a  law  of  this  kind 
could  not  apply  to  a  chancery  decree,  which  orders  a  specific 
thing  to  be  done  in  a  manner  by  the  law  itself  expressly 
declared  to  be,  as  the  court  may  determine  **  in  the  premises 
between  the  parties,  as  may  be  right  and  just."  I  do  not  deem 
it  necessary  on  this  point  to  do  more  than  to  refer  the  honor- 
able court  particularly  to  section  18  of  the  law,  where  the  sale 
of  the  land  and  the  making  of  an  unencumbered  deed  to  the 

[>urchaser  are  spoken  of,  but  no  mention  of  a  valuation  of  the 
and,  or  restriction  of  the  court,  first  to  order  the  sale  of  the 
rents  and  profits  for  seven  years,  before  decrees  of  the  uncon- 
ditional sale  of  the  premises. 

The  second  objection  is,  that  the  land  was  not  appraised 
y)ur8uant  to  the  act  of  the  legislature  of  Indiana  of  February 
18,  1841,  which  requires,  as  it  appears,  that  land  shall  not  be 
sold  on  execution,  except  after  being  appraised,  and  then  only 
after  more  than  half  the  value  is  bid. 
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The  first  answer  to  this  is,  that  the  law  applies  to  sales  on 
executions,  which,  in  Branson  v.  £imnej  1  How.,  311,  is  ad- 
mitted not  to  apply  to  sales  under  mortgage  foreclosures. 

But  if  the  law  be  admitted,  and  be  particularly  framed,  to 
apply  to  a  case  of  this  kind — still  it  is  clearly  unconstitutional. 
The  law  of  Indiana  is  of  1841 ;  the  date  of  the  mortgage 
1838.  I  shall  refer  your  honors  only  to  Branson  v.  JSinzie^  1 
How.,  311,  where  the  leading  cases  are  referred  on  this  sub- 
ject; Green  v,  Biddhy  Sturges  v.  Crovmingshield^  Ogden  v. 
*7t^1  '^<^^^^^^^/  these  cases,  as  laboriously  *and  ably  argued 
-'  as  any  on  record,  decide  this  general  principle,  that  a 
state  law  which  materially  varies  the  well  ascertained  remedy 
upon  a  contract,  is  as  to  contracts  in  existence  at  the  time  of 
its  passage,  in  the  sense  of  the  amendment  of  the  Constitution, 
a  law  impairing  the  obligation  of  a  contract,  and  which  in  con- 
sequence no  state  has  a  right  to  pass.  Branson  v.  Kimie^  1 
How.,  811,  applies  this  principle  specifically  to  a  case  of  the 
very  character  now  under  consideration,  and  decides  that  a 
law  extending  the  time  of  credit  under  a  mortgage  foreclo- 
sure, and  prohibiting  the  sale  of  the  mortgage  premises,  unless 
after  valuation,  and  unless  they  produce  a  certain  sum  or  value, 
as  such  an  invasion  of  the  ascertained  remedv,  at  the  date  of 
the  contract  or  mortgage,  (and  rendered  in  legal  contempla- 
tion a  part  of  the  compact  between  the  parties,)  as  to  come 
within  the  prohibition  intended  by  the  Constitution.  This 
law  prohibits  the  sale  of  the  premises  until  it  may  be  made  to 
produce  one-half  its  value  by  assessment,  which  may  never  be. 

Mr.  Justice  CATRON  delivered  the  opmion  of  the  court. 

This  case  comes  before  us  on  a  certificate  of  division  from 
the  Circuit  Court  for  the  district  of  Indiana.  As  the  facts 
fully  appear  in  the  statement  of  the  reporter,  they  need  not 
be  repeated  at  large  here.  The  action  was  an  ejectment ;  the 
defendants  set  up  a  sheriffs  deed,  and  the  court  was  asked  to 
instruct  the  jury  that  the  deed  was  void  for  two  reasons : 
First,  because  the  rents  and  profits  had  not  been  offered  for 
sale  before  the  fee-simple  was  sold :  Second,  nor  had  the  land 
been  valued  under  the  statutes  of  Indiana  before  the  sale  was 
made. 

The  first  ground  of  objection  involves  the  construction  of 
the  8d  section  of  tlie  act  of  February  4, 1881,  which  is  in  the 
following  words : 

^'  That  real  and  personal  estate,  taken  in  execution,  shall  sell 

for  the  best  price  the  same  will  bring  at  public  auction  and 

outcry,  except  that  the  fee-simple  of  real  estate  shall  not  be 

sold  to  satisfy  any  execution  or  executions,  until  the  renti 
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and  profits  for  the  term  of  seyen  years  of  such  real  estate 
shall  nave  first  been  offered  for  sale  at  public  auction  and  out- 
cry ;  and  if  such  rents  and  profits  will  bring  a  sum  sufficient  to 
satisfy  the  exe9ution  or  executions  levied  thereon,  the  sheriff, 
or  other  officer,  selling  the  same,  shall  make  to  the  purchaser 
thereof  a  deed  conveying  to  such  purchaser  a  term  of  seven 
years  in  and  to  such  real  estate:  and  moreover  forthwith 
deliver  immediate  and  actual  possession  thereof;  and  if  such 
rents  and  profits  will  not  sell  for  a  sum  sufficient  to  satisfy 
such  execution  or  executions,  then  the  fee-simple,  or  other 
estate,  of  the  execution  defendant  or  defendants,  shall  be  sold, 
and  a  deed,  conveying  the  same  to  the  purchaser  thereof,  shall 
be  executed  by  the  omcer  selling  the  same." 

By  this  provision  the  sheriff  was  governed  in  making  the 
sale ;  if  *it  was  merely  directory  to  the  officer,  then  rmn-tA 
the  deed  cannot  be  assailed ;  but  if  it  contains  an  in-  ^ 
hibition  to  sell  the  fee,  until  the  rents  and  profits  are  first 
offered,  and  the  authority  to  sell  the  fee  in  this  instance,  did 
not  exist  before,  then  the  sale  was  void :  as  it  is  admitted  on 
the  record,  that  the  rents  and  profits  were  not  offered  by  the 
sheriff.  Had  this  fact  not  been  established,  then  we  are  of 
opinion  the  court  would  have  been  bound  to  presume  the 
sheriff  did  his  duty,  and  that  the  sale,  and  deed  founded  on  it, 
were  valid :  they  being  prima  fade  valid,  the  proof  to  assail 
them  must  come  from  the  opposing  side,  be  it  negative  or 
affirmative.  This  is  the  general  rule  applicable  to  all  proceed- 
ings of  courts  where  they  have  and  exercise  general  jurisdic- 
tion ;  and  of  this  description  is  the  court  of  Indiana,  from 
which  the  execution  issued.  This  being  conceded,  the  ques- 
tion is.  Does  the  established  fact  annul  the  sale  ?  At  common 
law  the  fee  in  lands  by  9k  fieri  facias  is  not  subject  to  sale ;  the 
sheriff^s  authority  to  sell  in  this  country  is  in  the  nature  of  a 
naked  power  conferred  by  statute ;  he  takes  no  title  in  the 
land  by  the  levy,  as  he  does  in  goods,  and  can  confer  none  on 
the  purchaser,  if  power  to  sell  is  wanting.  We  admit  if  the 
words  of  a  law  are  doubtful,  the  sale  should  be  supported,  and 
the  benefit  of  any  obscurity  in  the  statute  be  given  to  the 
purchaser,  lest  he  should  be  misled  in  cases  where  a  general 
power  is  given  to  the  sheriff  to  sell,  and  this  is  limited  by  in- 
definite restrictions ;  and  that  the  safer  rule  is  to  hold  such 
restrictions  to  be  directory.  Further  than  this,  no  general 
rule  need  be  asserted.  Giving  the  act  in  question  the  benefit 
of  these  favorable  intendments,  and  what  authority  did  it 
confer  on  the  sheriff. 

The  general  power  to  sell  lands  at  auction  and  outcry  is 
given,  but  then  follows  the  explict  restriction,  that  the  fee- 
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nmple  shall  not  be  sold  until  the  rents  and  profits  shall  haye 
been  first  offered  at  public  auction  and  outcry ;  if  they  bring 
the  amount  of  the  execution,  the  sheriff  is  to  convey  to  the 
purchaser  the  term  of  seven  years  and  put  him  forthwith  into 
possession.  Had  the  power  to  sell  stopped  here,  then  no 
authority  to  convey  the  fee  could  exist ;  and  the  question  is, 
when  did  the  power  arise  ?  We  think,  on  the  failure  of  the 
sheriff  to  get  a  bid  of  the  whole  amount  of  the  levy  for  a 
term  of  seven  years;  as  before,  the  fee  could  not  be  sold. 
Nor  can  we  see  how  the  legislature  could  have  made  the 
exception  more  explicit,  unless  negative  language  had  been 
used,  repeating  the  inhibition;  and  for  this  there  was  no 
necessity,  as  the  statute  conferred  a  power  not  known  to  the 
common  law,  and  which  could  only  be  given  affirmatively,  and 
which  was  not  given  at  all,  save  with  the  positive  restriction 
imposed  in  advance. 

To  treat  the  exception  as  directory  to  the  sheriff  would 
violate,  as  it  seems  to  us,  the  general  spirit  of  the  laws  of 
Indiana;  they  cautiously  endeavor  to  maintain  debtors  in 
*71')1  POB^^^^o^  ^^^  ^  preserve  their  houses,  at  the  same 
J  time  that  a  remedy  is  afforded  to  creditors  *against 
lands.  It  not  being  our  province,  however,  to  construe  the 
state  laws  on  this  point,  so  as  to  give  any  binding  effect  to  the 
adjudication  on  the  courts  of  Indiana,  we  forbear  to  go  into  an 
examination  in  detail  of  what  we  suppose  to  be  the  policy  of 
that  state. 

One  consideration  has  been  much  pressed  on  us,  to  wit. 
That  the  purchasers  here  are  not  proved  to  have  had  notice  of 
a  failure  on  the  part  of  the  sherin  to  offer  the  term  of  seven 
years  for  sale  first.  It  is  admitted  if  such  notice  had  been 
proved,  the  sale  would  be  void. 

In  our  opinion  the  purchaser  must  be  held  to  notice.  The 
statute  contemplates  a  sale  of  the  term ;  or  an  offer  to  sell  it, 
and  a  failure,  and  this  at  public  outcry,  at  the  same  time  and 
place,  and  immediately  preceding  the  sale  of  the  fee:  He 
who  goes  to  purchase  and  is  present  at  the  sale,  and  does  pur- 
chase, rarely  if  ever  can  want  actual  knowledge,  as  the  open 
outcry  and  public  auction  of  the  term  is  to  be  as  notorious  as 
that  by  which  the  fee  is  sold ;  and  even  should  the  purchaser 
of  the  latter  not  be  present  at  the  opening  of  the  vendue,  the 
slightest  diligence  would  command  information  whether  the 
requisite  previous  step  had  been  taken.  To  treat  a  bidder  at 
the  sale  in  any  of  its  stages,  as  an  innocent  purchaser,  we 
think  would  be  dealing  with  him  in  a  manner  too  indulgent; 
as  it  is  quite  certain  in  no  other  instance  could  the  doctrine  of 
Innocent  purchaser  be  applied  to  one  having  equal  oppo^ 
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tunities  of  knowledge,  aside  from  any  duty  imposed  on  him  to 
acquire  it.  Furthermore :  this  would  in  almost  every  case  of 
the  kind  narrow  down  the  issue  to  a  single  point — whether  the 
purchaser  had  or  had  not  notice ;  leaving  the  jury  to  deter^ 
mine  on  the  validity  of  the  title,  by  the  exercise  of  an  unde- 
fined discretion ;  its  verdict  being  founded  on  an  exception  in 
P^i^y  and  on  one  the  legislature  did  not  see  proper  to  make. 
This  is  a  question  of  power,  and  the  answer  to  the  suggestion 
rests  on  this.  The  sheriff's  duties  ar^  plainly  prescribed ;  if 
he  has  no  power  to  sell,  want  of  knowledge  on  part  of  the 
purchaser  could  not  confer  it,  and  no  such  contingency  can  be 
let  in  to  help  his  deed. 

It  is  insisted  the  question  has  been  settled  by  the  Supreme 
Court  of  Judicature  of  Indiana,  in  the  case  of  Doe  v.  ^mith^ 
4  Blackf.  (Ind.),  228,  that  the  purchaser  at  execution  sale  takes 
a  good  title  to  the  fee,  although  the  land  had  not  been  pre- 
viously offered  for  sale  by  the  sheriff  for  the  rents  and  profits 
of  a  term  of  seven  years. 

That  case  does  not  so  settle  the  point  as  to  satisfy  us.  It 
applies  to  a  sale,  made  pursuant  to  the  act  of  January  80, 
1824,  sect.  3 ;  it  is  in  substance  like  that  set  forth  above,  of 
1831,  but  much  less  stringent  and  precise  in  its  terms  of 
exclusion,  so  that  the  first  might  be  held  directory  to  the  offi- 
cer, and  the  last  an  inhibition,  if  the  decision  was  to  the  pre- 
cise effect  contended  for,  which  it  is  not.  For  another  reason 
we  suppose  the  question  not  to  be  settled  in  Indiana.  The 
certificate  of  division,  although  not  exclusively  contrary  to 
the  assumption  that  the  question  has  been  settled,  must  r«i7-i  g 
still  be  treated  *by  us  as  assuming  prima  facie^  that  ^ 
the  construction  of  the  statute  is  open,  and  that  it  requires 
settlement  here  for  the  purposes  of  the  case ;  as  to  no  other 
and  could  the  question  be  brought  here  in  its  present  form. 

It  is  proper  to  remark,  that  it  would  be  our  duty  on  this 
point  to  follow  the  construction  of  the  Supreme  Judicial 
Court  of  Indiana,  had  it  settled  any ;  and  this  we  would  the 
more  cheerfully  do  from  the  confidence  we  have  in  that  tribu- 
nal ;  but  nothing  can  be  deemed  as  settled  by  the  court  of 
last  resort  in  a  state,  unless  it  has  adjudged  the  direct  ques- 
tion ;  or  unless  the  subject  has,  in  an  indirect  form,  and  at 
vai'ious  times,  been  brought  before  such  court  and  treated  as 
conclusively  settled,  and  not  open  to  controversy.  This  not 
appearing  to  be  the  case,  it  is  certified  to  the  Circuit  Court 
that  the  sheriffs  deed  is  void  for  the  reasons  stated. 

2.  The  next  question  certified  is,  whether  the  sheriffs  deed 
is  void,  because  the  land  was  not  valued  according  to  the 
statute  of  Indiana  before  the  sale  took  place. 
Vol.  III.-52  817 


716  SUPREME  COURT. 


Gantly's  Lessee  o.  Ewixigi 


Linzee  owed  Gantly,  who  took  a  mortgage  on  a  town  lot, 
of  which  Linzee  was  seised  in  fee.  This  occnrred  in  1888. 
The  debt  was  for  $909,  and  the  property  mortgaged  wortii 
more  than  the  debt.  Linzee  made  default,  and  Gantlj  filed 
1^8  bill  to  foreclose.  In  September,  1840,  he  obtained  a 
decree  of  foreclosure,  on  which  an  execution  issued  in  Janu- 
ary, 1841.  On  the  18th  of  February  following,  the  appraise- 
ment law  was  passed.  The  sheriff  sold  the  property  on  the 
1st  of  March,  1841,  to  the  defendants. 

1.  The  act  of  ISth  February  provides,  that  the  debtor  may 
redeem  real  estate  sold  under  execution  founded  on  a  judg- 
ment or  decree,  at  any  time  within  twelve  months  from  the 
day  of  sale,  by  paying  the  money  into  the  clerk's  office,  with 
interest  thereon,  at  the  rate  of  twelve  and  a  half  per  cent. 

2.  That  junior  encumbrances  may  redeem  in  like  manner. 
8.  That  if  the  judgment  debtor  neglected,  or  was  unable  to 

take  the  stay  by  the  laws  then  in  force,  the  property  should  be 
sold  on  a  credit,  equal  to  the  stay,  and  bond  be  taken  by  the 
officer  selling,  for  the  purchase  money. 

4.  That  thereafter  no  property  should  be  sold  on  execution 
for  less  than  one  half  of  its  cash  value  at  the  time  of  the  eale, 
to  be  ascertained  by  three  freeholders  at  the  instance  of  the 
officer :  and  if  the  property  did  not  sell  for  half  the  value,  the 
fact  was  to  be  returned  on  the  execution,  and  another  might 
issue  subject  to  the  same  conditions. 

The  decree  ordering  foreclosure  was  made  in  conformity  to 
the  existing  laws,  at  the  date  of  the  mortgage,  and  of  the 
decree.  An  execution  sale  was  the  appropriate  mode  of  fore- 
closure, and  this  without  any  of  the  restrictions  contained  in 
the  act  of  February  18, 1841.    The  decree  followed  the  pro- 

*7171  ^^^^^^  ^^  ^^^  ^^^^  section  of  the  act  of  1881,  chap.  36. 
J  The  contract  of  mortgage  was  a  vested  interest,  *and 
its  main  incident  a  right  to  have  the  land  applied  in  discharge 
of  the  debt,  either  by  an  execution  executed,  as  on  a  judg- 
ment at  law,  or  in  some  form  of  remedy  substantially  equal. 
The  new  remedy,  prescribed  by  the  act  of  1841,  changed  the 
contract,  and  required  among  other  things  that  the  mortgaged 
premises  should  not  be  sold  to  satisfy  the  debt  unless  they 
were  first  valued,  and  one-half  of  that  value  was  bid  for 
them.  If  the  le^slature  could  make  this  alteration  in  the 
contract,  and  in  the  decree  enforcing  it,  so  it  could  declare  the 
property  should  bring  its  entire  value,  or  that  it  should  not  be 
sold  at  all;  thereby  impairing,  or  defeating  the  obligation 
under  the  disguise  of  regulating  the  remedy.  This  court  held 
in  Branson  v.  Kimie^  1  How.,  319,  that  the  right,  and  a 
remedy  substantially  in  accordance  with  the  right,  were 
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equally  parts  of  the  oontraot,  secured  by  the  laws  of  the 
state  where  it  was  made;  and  that  a  change  of  these  laws, 
imposing  conditions  and  restrictions  on  the  mortgagee,  in  the 
enforcement  of  his  contract,  and  which  affected  its  substance, 
impaired  the  obligation,  and  could  not  prevail;  as  an  act 
directly  prohibited,  could  not  be  done  indirectly.  This  being 
the  settled  doctrine  of  the  court,  and  applying  as  forcibly  to 
the  case  before  us,  as  it  did  to  the  one  cited,  we  answer  to  the 
second  ground  of  objection,  that  the  sheriff's  deed  is  not  void 
on  this  ground,  although  no  valuation  of  the  property  was 
made  be£)re  the  sale. 


<■■»» 


William  H.  MoFablakd  v.  William  M.  Gwin,  (late 

Mabshal.) 

A  manbal  is  not  anthoriied  by  law  to  leoeiye  any  thing,  in  discharge  of  an 
execution,  but  gold  and  silyer,  unless  the  plaintiff  anthorises  him  to  receive 
something  else. 

The  case  of  Griffin  etoLY,  TWon^son,  2  How.,  244,  reviewed  and  confirmed. 

A  marshal,  like  a  sheriff,  is  bound,  after  the  expiration  of  his  term  of  office,  to 
complete  an  execution  which  has  come  to  his  hands  during  his  term;  and  an 
execution  is  never  completed  until  the  money  is  made  and  paid  over  to  the 
plaintiff,  if  it  is  practicable  to  make  it. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Cir- 
cuit Court  of  the  United  Stiates  for  the  southern  district  of 
Mississippi. 

McFarland  had  recovered  a  judgment  against  one  Passmore 
for  the  sum  of  $9,768.10,  and  on  the  6th  of  July,  1889,  issued 
&  fieri /(Unas. 

On  the  1st  of  November,  1889,  the  execution  was  levied 
upon  sundnr  pieces  of  property  by  the  marshal. 

On  the  20th  of  December,  1889,  a  venditioni  exponas  was 
i/jsued,  to  which  the  marshal  made  tiie  following  return : 

^*The  within  named  property  was  sold  on  the  27th  day  of 
January,  *1840,  and  I  received  in  payment  therefor,  on  r«i7i  o 
that  day,  the  sum  of  nine  thousand  dollars  in  the  post  ^ 
notes  of  the  Mississippi  Union  Bank,  which  are  herewith  re- 
turned. Received,  also,  on  the  same  day,  the  balance  of  the 
execution  from  the  defendants,  in  the  same  kind  of  money, 
which  is  likewise  herewith  returned. 

"  Wm.  M.  Gwin,  MarshaL 
Per  J.  F.  Cook,  Deputy.*' 
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"  May  22d,  1840.  Received  of  Wm.  M.  Gwin,  marshal,  the 
sum  of  five  hundred  and  fourteen  r^fx  dollars,  being  the 
amount  of  my  commissions,  I  having  reiused  to  receive  the 
balance  belonging  to  the  plaintiff,  as  the  same  was  tendered 
me  by  Mr.  Gwin  in  Union  Bank  of  Mississippi  post  notes,  in 
which  kind  of  money  he  says  and  returns  that  it  was  col- 
lected, "  WM.  R.  T.  Chaplain,  Pl'tff's  Atfy." 

At  November  term,  1841,  McFarland,  by  his  counsel,  moved 
the  court  for  a  judgment  against  Gwin  for  the  amount  due  on 
the  original  judgment,  with  interest  at  the  rate  of  eight  per 
cent,  from  the  14th  of  May,  1839,  to  the  27th  of  January, 
1840,  and  for  interest  upon  the  aggregate  sum  at  the  rate  of 
thirty  per  cent,  per  annum,  from  the  S2d  of  May,  1840,  until 
paid. 

The  motion  was  submitted  to  the  court  upon  the  following 
agreed  case,  viz. : 

(The  writs  and  returns  were  stated,  and  then  the  agreement 
continued  thus :) 

^^  And  it  was  proved  that  the  monev  was  demanded  on  the 
22d  day  of  May,  1840 ;  also,  that  at  that  date  the  Union  post 
notes  were  at  forty  per  cent,  discount. 

^^  The  defendant  proved,  that  on  the  demand  he  tendered 
the  post  notes  of  the  Mississippi  Union  Bank,  which  were  re- 
fused by  the  attorney  of  the  plaintiff.     He  also  proved,  that 
from  August,  1838,  when  the  Mississippi  Union  Bank  went 
into  operation,  until  about  the  middle  of  February,  1840,  the 
post  notes  of  that  bank  constituted  nearly  the  entire  circulat- 
ing medium  of  the  state.     That  thev  had  been  treated  as  cash 
in  all  business  transactions  during  that  time.     That  they  were 
habitually  and  ordinarily  received  by  the  sheriffs  throughout 
the  state  in  satisfaction   of  executions,  and  in  payment  of 
property  sold  under  them.     That  the  marshal  had  been  accus- 
tomed, during  all  that  time,  to  collect  the  post  notes  of  said 
bank  upon  executions ;  and  that  the  attorneys  of  the  court, 
and  plaintiffs  in  executions,  liad  always,  without  objection, 
received  such  notes  from  the  marshal  as  money.    That  on  the 
27th  day  of  January,  1840,  the  day  of  sale,  the  post  notes  of 
said  bank  were  worth  five  or  six  per  cent,  less  than  specie, 
and  were  worth  more  than  thev  had  previously  been.    That 
*7191  ^^^^^  *^^  middle  of  February,  *1840,  they  suddenly 
^  depreciated  in  value,  and  continued  to  decline  until  the 
22d  May,  1840. 

**The  above  was  all  the  evidence  in  the  case. 

H.  S.  Ettstis, 
820  W.  Ybbgbb." 
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Upon  this  statement  of  facts,  the  court  were  of  opinion 
that  judgment  should  be  entered  for  the  defendant.  To 
which  opinion  of  the  court,  the  plaintiff,  by  his  counsel, 
excepted,  and  upon  this  exception  the  case  came  up. 

Coxe^  for  the  plaintiff  in  error. 
Walker^  for  the  defendant  in  error. 

Mr.  Justice  MoKINLET  delivered  the  opinion  of  the  court. 

McFarland  recovered  judgment  against  Ellis  P.  Passmore, 
for  the  sum  of  $9,768.10  in  the  Circuit  Court  of  the  United 
States,  for  the  southern  district  of  Mississippi;  and  on  the 
6th  day  of  July,  1889,  a  fieri  facias  issued  thereon,  directed 
to  the  marshal  of  the  southern  district  of  Mississippi,  com- 
manding him,  that  of  the  goods  and  chattels,  lands  and  tene- 
ments of  the  said  Ellis  P.  Passmore,  he  should  cause  to  be 
made  the  said  sum  of  $9,768.10,  upon  which  fieri  facias 
the  marshal  returned,  that  he  had  levied  of  the  goods  and 
chattels,  lands  and  tenements  of  the  defendant  sufficient  to 
satisfy  the  fieri  facias;  but  which  property  had  not  been  sold 
for  want  of  time. 

And  thereupon  a  venditioni  exponas  issued  to  the  marshal, 
commanding  him  to  expose  to  sale  the  goods  and  chattels, 
lands  and  tenements  levied  on,  upon  which  he  returned,  that 
he  had  sold  the  property  levied  on,  and  received  the  full 
amount  of  the  fieri  facias^  in  the  post  notes  of  the  Mississippi 
Union  Bank.  The  attorney  for  the  plaintiff  received  of 
the  marshal  $514.15,  being  the  amount  of  the  attorney's 
fees ;  for  which  he  gave  a  receipt,  but  refused  to  receive  any 

?art  of  the  notes  for  the  plaintiff.  At  the  November  term, 
841,  of  the  Circuit  Court,  the  plaintiff  moved  the  court  for 
judgment  against  the  marshal  for  the  amount  of  the  fieri 
facias  and  interest  thereon.  On  the  trial  of  the  motion,  it 
was  proved  by  the  plaintiff,  that  the  money  was  demanded  on 
the  22d  day  of  May,  1840 ;  and  at  that  date  the  post  notes  ot 
the  Union  Bank  were  selling  at  a  discount  of  40  per  cent. 
6win,  the  defendant,  proved  that  on  the  demand  made,  he 
liad  tendered  the  post  notes  of  the  Union  Bank,  which  were 
refused  by  the  attorney  of  the  plaintiff;  and  that  from 
August.  1^38,  when  the  Mississippi  Union  Bank  went  into 
operation,  until  about  the  middle  of  Februaiy,  1840,  the  post 
notes  of  that  bank  constituted  nearly  the  entire  circulating 
medium  of  the  state ;  that  they  had  been  treated  as  cash  in  all 
business  transactions  during  that  time,  and  had  been  received 
by  the  marshal  and  the  sheriffs  of  the  state  in  payment  of 
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executions.     And  *thereupon  the  court  rendered  judgment 
against  the  plaintiff,  and  for  the  defendant. 

To  reverse  this  judgment  the  plaintiff  has  prosecuted  this 
writ  of  error. 

This  question  is  fully  settled  in  the  case  of  Cfriffin  ^  Ertrin 
v.  ThompBon^  2  How.,  244.  In  that  case  this  court  held,  that 
the  marshal  was  not  authorized  by  law  to  receive  any  things  in 
discharge  of  the  execution,  but  the  gold  or  silver  coin  of  the 
United  States.  To  this  general  proposition  we  give  our  full 
assent ;  but  we  do  not  mean  to  say  there  is  no  exception  to 
this  general  rule.  If  the  plaintiff  were  to  authorize  the 
marshal  to  take  bank  notes,  of  any  description,  in  payment  of 
the  execution,  we  have  no  hesitation  in  sajring,  a  payment  by 
the  defendant  to  the  marshal  in  such  bank  notes  would  be  a 
satisfaction  of  the  judgment. 

But  as  Owin  faUed  to  prove  any  such  authority  from  the 
plaintiff,  he  was  clearly  liable  for  the  whole  amount  of  the 
execution  with  legal  interest  thereon,  except  the  amount  paid 
to  the  plaintiff's  attorney.  It  has  been  contended,  however, 
in  this  case,  that,  at  the  time  this  motion  was  made,  Gwin  was 
not  marshal,  his  time  having  expired,  and  another  having  been 
appointed  in  his  stead.  It  is  a  well  settled  principle  of  law, 
that  if  an  execution  come  to  the  hands  of  a  sheriff  to  be  exe- 
cuted, and  his  term  of  office  expire  before  he  executes  it,  he 
is  bound  nevertheless  to  complete  the  execution;  and  the 
same  rule  applies  to  a  marshal.  An  execution  is  never  com- 
pleted until  the  money  is  made  and  paid  over  to  the  plaintiff, 
if  it  be  practicable  to  make  it. 

All  the  remedies  against  the  marshal,  necessary  to  compel 
him  to  pay  over  the  money  he  has  made,  survive  his  term  of 
service,  and  remain  in  full  force  against  him  until  the  execu- 
tion shall  be  completed.  The  judgment  of  the  Circuit  Court 
must,  therefore,  be  reversed. 


<*■•• 


Nbil,  Moobe  &  Company,  Plaintiffs  in  Ebsob,  v.  Thb 

State  of  Ohio,  Defendant. 

Under  the  acts  of  CoD^ress  and  of  the  state  of  Ohio,  relating  to  the  snnender 
and  acceptance  of  the  CamberUmd  road,  a  toll  charged  upon  paMengeti 
travelling  In  the  mall  stages,  without  being  chaiged  also  upon  passengen 
tmrelllng  in  other  stages,  Is  against  the  contract,  and  vold.^ 


iF6UiOWXZ>.    AchUon  ▼.  Huddlescm,  12  How.,  290. 
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It  rests  altogether  in  the  discretion  of  the  postmaster-general,  to  determine  at 
what  hoars  the  mail  shall  leave  particular  places  and  arrive  at  others,  and 
to  determine  whether  it  shall  leave  the  same  place  only  once  a  day  or  more 
frequently. 

It  is  not,  therefore,  the  mere  frequency  of  the  departure  of  carriages,  carry- 
ing the  mail,  that  constitutes  an  abuse  of  the  privilege  of  the  United  States, 
but  the  unnecessary  division  of  the  mail  bags  amongst  a  number  of  car- 
riages in  order  to  evade  the  payment  of  tolls. 

This  case  was  brought  up  under  the  25th  section  of  the 
Judiciary  Act,  by  writ  of  error,  from  the  Supreme  Court  of 
Ohio. 

*It  involved  the  construction  of  the  acts  of  Confess  rviro-i 
and  the  state  of  Ohio,  relative  to  the  cession  of  the  ^ 
Cumberland  road,  which  are  narrated  in  a  preceding  part  of 
this  volume,  in  the  case  of  Searight  v.  Stokes  et  al,y  p.  151. 

It  is  proper,  however,  to  state  the  law  of  Ohio  with  more 
particularity  than  it  was  necessary  to  do  in  the  report  of  that 
case.  The  proviso  contained  in  the  4th  section  of  the  act  of 
1881,  was  there  recited,  but  the  5th  section  was  not.  They 
are  as  follows : 

Sect.  4  lays  tolls,  and  adds :  **  Provided,  That  nothing  in 
this  act  shall  be  construed  so  as  to  authorize  any  tolls  to  be 
received  or  collected  from  any  person  passing  to  or  from  public 
worship,  or  to  or  from  any  muster,  or  to  or  from  his  common 
business  on  his  farm  or  woodland,  or  to  or  from  a  funeral,  or 
to  or  from  a  mill,  or  to  or  from  his  common  place  of  trading  or 
marketing,  within  the  county  in  which  he  resides,  including 
their  wagons,  carriages  and  horses,  or  oxen  drawing  the  same : 
Provided  also,  That  no  toll  shall  be  received  or  collected  for 
the  passage  of  any  stage  or  coach  conveying  the  United  States 
mail,  or  horses  bearing  the  same,  or  any  wagon  or  carriage 
laden  with  the  property  of  the  United  States,  or  any  cavalry 
or  other  troops,  arms  or  military  stores  belonging  to  the  same, 
or  to  any  of  the  states  comprising  this  union,  or  any  person  or 
persons  on  duty  in  the  military  service  of  the  United  States, 
or  of  the  militia  of  any  of  the  states. 

"  Sect.  5.  That  it  shall  be  lawful  for  the  General  Assembly, 
at  any.  future  session  thereof,  without  the  consent  of  Congress, 
to  change,  alter,  or  amend  this  act:  Provided,  That  the  same 
shall  not  be  so  changed,  altered,  or  amended,  as  to  reduce  or 
increase  the  rates  of  toll  hereby  established,  below  or  above  a 
sum  necessary  to  defray  the  expenses  incident  to  the  preserva- 
tion and  repair  of  the  said  road,  to  the  erection  of  gates  and 
toll  houses  thereon,  and  for  the  payment  of  the  fees  or  sala- 
ries of  the  superintendent,  the  collectors  of  tolls,  and  of  such 
other  agents  as  mav  be  necessarily  employed  in  the  preserva- 
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tion  and  repair  of  the  same,  according  to  the  true  intent  and 
meaninfi^  of  this  act.*' 

On  the  6th  of  February,  1887,  the  state  of  Ohio  passed  an 
act,  containing,  among  other  provisions,  the  following,  viz. : 

^^  Sect.  4.    That  one  daily  stage,  coach,  or  other  vehicle,  and 
no  more,  with  the  horses  drawing  the  same,  belonging  to  any 
contractor  or  contractors  for  carrying  the  United  States  mail 
on  said  road,  with  the  passengers  therein,  shall  be  permitted 
to  pass  in  each  direction  free  urom  the  payment  of  tolls ;  and 
each  additional  stage,  coach,  or  other  vehicle  belonging*  to 
such  contractor  or  contractors,  although  the  same  may  contain 
a  mail,  or  portion  thereof,  shall  be  charged  with  the  same  tolls 
as  other  vehicles  of  the  like  kind.    But  if  the  postmaster- 
general  shall  order  the  mail  to  be  divided,  and  carried  in  t^wo 
or  more  stages,  coaches,  or  vehicles,  in  any  one  direction  daily, 
*7221  ^^^  ^  QMQh.  case  the  coaches  or  vehicles  in  which  mails 
^  *shall  actually  be  carried,  shall  pass  free  of  toll ;  but  on 
each  passenger  transported  in  any  such  additional  stage,  coach, 
or  vehicle,  there  shall  be  charged  and  collected  at  each  gate, 
three  cents,  in  manner  hereinafter  provided. 

^^  Sect.  5.  That  each  and  every  driver  of  any  stage,  coach, 
or  other  vehicle,  belonging  to  any  such  mail  contractor  or  con- 
tractors, other  than  such  as  are  entitled  to  carry  passengers 
free  of  toll,  shall,  at  each  and  every  gate,  report  the  number 
of  seats  occupied  in  such  stage,  coach,  or  other  vehicle,  to  the 
keeper  of  such  gate,  whose  duty  it  shall  be  to  open  an  account 
against  the  proprietor  or  proprietors  of  such  stage,  coach,  or 
other  vehicle,  and  charge,  in  a  book  to  be  kept  for  that  pur- 
pose, three  cents  for  each  passenger,  as  provided  in  the  preced- 
ing section  of  this  act ;  and  said  proprietor  or  proprietors  shall 
pay  over  to  such  gate  keeper,  at  the  end  of  every  three  months 
after  the  taking  effect  of  this  act,  the  aggregate  amount  of 
tolls  which  shall  have  become  due  for  passengers,  and  charged 
as  above  provided. 

^^  Sect.  6.  That  should  the  driver  of  any  stage,  coach,  or 
other  vehicle,  belonging  to  such  mail  contractor  or  contractors, 
other  than  such  as  are  entitled  to  carry  passengers  free  of  toll, 
neglect  or  refuse  to  report  to  any  gate  Keeper  the  number  of 
seats  occupied  in  said  stage,  coach,  or  vehicle,  it  shall  be  the 
duty  of  such  gate  keeper  to  charge  the  proprietor  or  proprie- 
tors of  such  stage,  coach,  or  other  vehicle,  at  the  rate  afore- 
said, for  each  and  every  seat  which  might  be  occupied  in  the 
same,  to  be  recovered  in  an  action  of  debt,  in  the  name  of  the 
State  of  Ohio,  in  any  Court  having  competent  jurisdiction. 

"  Sect.  8.    That  the  board  of  Public  Works,  or  their  author- 
ized agent,  may  be  allowed  to  collect  tolls  from  any  proprietor 
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or  proprietors  of  any  line  of  stages,  post-coaches,  or  other 
vehicles  for  the  conveyance  of  passengers,  quarterly ;  and  if 
any  proprietor  or  proprietors  of  any  such  line  of  stages,  post- 
coaches,  or  other  vehicles  as  aforesaid,  shall  neglect  or  refuse 
to  pay  quarterly,  that  from  and  after  such  negtect  or  refusal, 
the  said  proprietor  or  proprietors  as  aforesaid  shall  be  required 
to  pav  at  each  and  every  ^te  as  they  pass :  Provided,  That 
the  Board  of  Public  Works,  or  their  authorized  agent,  shall 
have  made  out  and  presented  to  any  such  proprietor  or  proprie- 
tors, or  any  one  of  them,  the  amount  of  the  toll  due  from  him 
or  them  for  each  and  every  gate." 

The  act  of  the  legislature,  of  March  19, 1888,  provides  as 
follows : 

"Sect.  24  That  the  said  Board  of  Public  Works  shall 
have  power  to  revise  the  rates  of  toll  to  be  paid  by  persons 
passing  on  or  using  the  National  road  in  Ohio,  and  so  to  modify 
the  same,  from  time  to  time,  as  to  raise  and  collect,  in  the  most 
equal  manner,  the  sum  necessary  to  defray  the  expenses  inci- 
dent to  the  preservation  and  repair  of  said  road,  to  the  erection 
of  gates  and  toll-houses  thereon,  and  for  the  payment  of  the 
fees  or  salaries  of  the  superintendent,  the  collectors  of  tolls, 
and  of  such  other  agents  as  may  be  necessarily  employed  r^nao 
in  *the  repair  and  preservation  of  the  same,  according  ^ 
to  the  true  intent  and  meaning  of  the  act,  passed  February 
4th,  1831,  entitled  ^  An  act  for  the  preservation  and  repair  of 
the  United  States  road.'  '* 

The  order  of  the  Board  of  Public  Works,  above  referred  to, 
is  as  follows : 

**  By  virtue  of  the  powers  vested  in  the  Board  of  Public 
Works,  by  the  24th  section  of  the  act  4n  addition  to  an  act 
for  the  preservation  and  repair  of  the  United  States  road,' 
passed  March  19th,  1838,  it  is  hereby 

"  Ordered,  That  instead  of  the  rate  of  toll  charged  on  each 
passenger  by  the  4th  section  of  the  act  ^  fixing  the  rates  of  tolls 
on  the  National  road,'  passed  February  6th,  lo87,  there  shall  be 
charged  ten  cents,  at  each  gate,  on  each  of  such  passengers." 

In  October,  1842,  a  suit  was  brought  in  the  Court  of  Com- 
mon Pleas,  in  Franklin  county,  against  Neil,  Moore  &  Co.,  for 
tolls  on  passengers  conveyed  in  stages  by  the  defendants,  on 
the  National  road,  and  the  following  agreed  statement  of  facts 
was  filed : 

^'  In  this  case,  the  following  facts  are  agreed  by  the  parties  : 
The  partnership  of  the  defendants,  as  alleged,  is  admitted. 
The  plaintiff  claims  to  recover  for  tolls  on  passengers  carried 
upon  the  National  road,  in  Ohio,  in  coaches  belonging  to  the 
defendants,  other  than  and  besides  one  daily  stage-coach,  earry- 
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ing  the  mail  of  the  United  States ;  which  said  coach,  with  tiia 
horses,  passengers,  and  eveiy  thing  else  pertaining  to  it»  vraa 
permitted  to  pass  toll  free.    The  order  of  the  Board  of  Public 
Works,  hereto  annexed,  was  made  in  due  form,  at  the  date 
thereof,  and  is  to  be  admitted  in  evidence.    The  passengers 
upon  whom  toll  is  sought  to  be  recovered,  were  carried  by  the 
defendants,  as  above  mentioned,  between  the  first  days  of 
April  and  October,  A.  D.  1842.    The  defendants  were  contract- 
ors for  carrying  the  mail  of  the  United  States  upon  said  road, 
and  said  passengers  were  all  carried  in  coaches  in  which  a  part 
of  said  mail  was  carried  at  the  same  time;  the  mail  being 
thus  carried  in  more  than  one  coach,  pursuant  to  orders  from 
the  postmaster-general ;  one  coach,  containing  a  part  of  the 
mail,  and  the  passengers,  and  baggage,  and  everv  thing  on  it. 
being,  at  the  same  time,  permitted  to  pass  toll  free,  as  above 
stated.    The  mail  was  carried  in  one  line  of  coaches,  down  to 
the  time  stated  in  the  annexed  statement  of  the  postmaster- 
general,  which,  together  with  the  accompanying  oraers  of  the 
department,  are  taken  in  evidence  in  this  case.    Both  before 
and  since  the  construction  of  the  National  road,  it  was  the 
uniform  practice,  in  Ohio,  to  carry  passengers  on  the  coaches 
carrying  the  mail ;  and  since  the  construction  of  the  National 
road,   no  claim   was  made  for  toll  on  such  passengers,  or 
coaches,  or  on  any  thing  pertaining  to  them,  except  as  shown 
by  the  case  of  The  State  of  Ohio  v.  Neil  and  Moore^  7  Ohio, 
182.    Until  the  mail  was  carried  in  two  separate  lines  of 
*7241  ^^^^^^^)  ^^  specified  in  the  said  statement  of  the  post- 
^  master-general,  and  in  the  manner  and  for  the  *purpose 
therein  mentioned,  the  defendants  were  required  to  carry  the 
mail  in  two  separate  lines  of  coaches,  and  did  so  carry  it 
accordingly.    It  is  admitted  that  the  acts  of  the  legislature  of 
Ohio,  and  the  orders  of  the  Board  of  Public  Works,  in  exist- 
ence when  the  tolls  in  question  accrued,  did  not  reduce  or 
Increase  the  rates  of  toll,  hereby  established,  below  or  above  a 
sum  necessary  to  defray  the  expenses  incident  to  the  preserva- 
tion and  repair  of  the  said  road,  to  the  erection  of  gates  and 
toll-houses  thereon,  and  for  the  payment  of  the  fees  or  sala- 
ries of  the  superintendent,  the  collectors  of  tolls,  and  of  such 
other  aeents  as  may  be  necessarily  employed  in  the  preserva- 
tion and  repair  of  the  same ;  but  it  is  not  intended  by  this 
admission  to  preclude  the  defendants  from  objecting  to  the 
validity  or  legality  of  said  charge  of  toll  upon  passengers, 
upon  any  ground  they  may  think  proper  to  take  in  the  argu- 
ment.   It  18  understood  and  agreed  that  this  case  shall  not  in 
anywise  prejudice  the  rights  of  the  plaintiff,  nor  of  the  defend- 
ants, in  anv  other  suit,  upon  any  demand  not  included  in  the 
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Citots  hereby  agi*eed.  For  the  mutual  convenience  of  the 
parties,  this  case  is  narrowed  down  so  as  to  present  only  the 
question  arising  upon  the  facts  above  stated.  Any  material 
&ct  left  out  in  this  agreement,  may  be  supplied,  by  proof,  on 
the  trial,  by  either  party,  after  giving  the  other  party  reason* 
able  notice  of  such  intention.  It  is  agreed  by  the  parties  that 
the  whole  number  of  passengers  charged  with  toll  at  all  the 
gates,  between  the  first  days  of  AprU  and  July,  A.  D.  1842, 
was  ten  thousand  seven  hundred  and  fifty-six,  and  that  the 
whole  number  chargeable  between  the  first  day  of  July  and 
October,  A.  D.  1842,  was  twelve  thousand  six  hundred  and 
seventeen ;  and  that  if  the  plaintiff  be  entitled  to  recover, 
judgment  shall  be  entered  for  the  sum  of  $1075.58,  with 
interest  from  the  first  day  of  July,  1842,  and  $1261.67J,  with 
interest  from  the  first  day  of  October,  A.  D.  1842,  and  costs, 
or  for  such  other  sums  as  may  be  due,  computing  the  tolls  on 
said  passengers  at  any  other  rate  than  that  fixed  by  the  Board 
of  Public  Works,  if  the  court  deem  it  competent  to  adopt  any 
other  rate,  with  interest  on  the  gross  sums  due  on  the  first  days 
of  July  and  October  above  mentioned,  from  those  times 
respectively,  and  costs." 

The  Court  of  Common  Pleas  were  of  opinion  that  judg- 
ment should  be  entered  for  the  plaintiff,  and  the  damages 
were  assessed  at  $2488.25. 

The  defendants  carried  the  case  to  the  Supreme  Court  of 
Ohio,  where,  in  December,  1848,  the  judgment  of  the  court 
below  was  affirmed,  and  the  following  certificate  was  annexed 
to  the  record. 

^^  And  it  is  hereby  certified,  that  on  the  trial  of  this  cause 
the  defendants  set  up  and  claimed  the  right  and  authority  to 
transport,  in  their  two  daily  lines  of  mail-coaches,  which  car- 
ried the  United  States  mail,  under  a  contract  with  the  post- 
master-general, and  by  the  authority  of  the  United  States, 
passengers  travelling  therein,  free  of  toll,  along  the  rmnoPi 
United  States  road,  in  the  state  of  Ohio,  and  *through  L 
the  toll-gates  erected  by  the  said  state  thereon ;  that  the  said 
defendants  set  up  and  claimed  this  power  and  authority  under 
and  by  virtue  of  the  act  of  Congress  approved  the  2d  day  of 
March,  A.  D.  1881,  entitled,  ^  An  act  declaring  the  assent  of 
Congress  to  the  act  of  the  General  Assembly  of  the  state 
of  Ohio,'  recited  therein;  and  that  in  said  case  there  were 
drawn  in  question  the  construction,  effect,  and  validity,  ot 
said  act  of  Congress,  and  the  right  and  authority  claimed  by 
the  said  defendants  under  the  United  States,  by  virtue  thereof 
and  that  the  decision  was  against  the  validity  of  said  act  to 
oonfer  the  right  and  authority  so  claimed." 
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The  defendants  sued  out  a  writ  of  error,  to  bring  this  deci- 
sion of  the  Supreme  Court  of  Ohio  before  this  court. 

Ewing^  (in  writing,)  forplaintifis  in  error* 
Swayne^  for  defendant  in  error. 

Ewing  referred  to  the  law  of  Ohio,  passed  in  1888,  and  the 
order  of  the  Board  of  Public  Works,  (both  of  which  have 
been  already  cited,)  and  then  proceeded  thus: 

Under  this  law  and  this  order,  there  was  charged  against 
the  plaintiffs  in  error,  on  passengers  transportea  in  one  of 
their  lines  of  coaches,  in  which  they  canied  the  United  States 
mail,  by  order  of  the  postmaster-general,  a  laree  amount  of 
tolls,  which  charge,  as  stated  in  the  agreed  case,  is  the  founda- 
tion of  this  suit. 

I  contend  that  the  second  proviso  in  the  4th  section  of  the 
statute  of  Ohio,  of  February  4th,  1881,  which  exempts  from 
the  payment  of  toll  ^^any  stage  or  coach  conveying  the 
United  States  mail,''  &c.,  when  assented  to  by  the  act  of 
Congress  of  March  2d,  1831,  became  and  was  an  essential 
part  of  a  contract,  over  which  Ohio  alone  had  no  power  or 
control.  On  the  other  side,  I  understand,  it  will  be  contended 
that  the  15th  section  of  the  statute  reserves  to  Ohio  the  right 
to  alter  or  abolish  that  exemption  at  pleasure.  This  is  the 
first  question  which  we  present  for  the  consideration  of  the 
court. 

If  we  leave  out  of  view  the  15th  section,  this  statute, 
as  assented  to.  Is  clearly  a  contract.  ^  By  it  the  United  States 
surrenders  the  road  to  Ohio,  in  consideration  of  which  Ohio 
agrees  to  levy  tolls,  and  keep  the  road  in  repair,  and  sufiEer 
the  mails  and  other  property  of  the  United  States  to  pass 
along  it  toll  free.  Now,  could  it  have  been  the  intent  of  the 
contracting  parties  to  put  it  in  the  power  of  one  of  them  to 
annul  at  pleasure  a  valuable  provision  of  that  contract,  and  is 
such  intent  unequivocally  expressed  in  the  15th  section  ?  I 
think  not.  It  is  not  reasonable  to  suppose  it,  and  the  statute 
does  not  necessarily  require,  if,  indeed,  it  will  admit  of  a  con- 
struction which  will  allow  it. 

The  first  four  sections  of  the  statute  contain,  1st,  a  con- 
tract.   2d,  The  means  in  detail,  by  which  Ohio  proposes  to 

*7261  ^^^^^^  ^^  ^^  ^^  P^^^  couched  in  very  special  direc- 
•J  tions  to  the  governor  to  that  effect.  *The  contract 
was  not  properly  an  act  of  the  legislature,  and  I  do  not  admit 
that  it  was  so  considered  or  treated  of  in  the  15th  section. 
But  all  those  matters  which  did  not  pertain  to  the  contract, 
those  provisions  which  touched  not  its  execution,  but  the 
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mode  and  manner  of  its  execution,  fell  at  oiice  within  the 
sovereignty  of  Ohio;  and  the  statute,  so  far  as  it  relates 
thereto,  became  and  was,  to  all  intents  and  purposes,  an  act  of 
her  legislature.  Now,  there  are  here  a  contract  and  a  statute. 
Ohio  reserves  the  right  to  ^^  change,  alter,  and  amend  "  the 
statute,  but  surely  not  to  change,  alter,  and  amend  the  con- 
tract. Indeed,  if  there  be  a  contract,  such  a  provision  would 
be  void,  because  it  would  be  inconsistent  with  and  destructive 
of  it.  But  the  two  provisos  in  the  4th  section,  and  the  pro* 
viso  in  the  15th  section,  do  all,  as  I  think,  look  to  the  distinc- 
tion  between  that  which  is  contract,  and  that  which  is  merely 
a  legislative  act. 

l%e  first  proviso  in  the  4th  section,  which  makes  some 
domestic  exemptions  from  toll,  with  which  Congress  had  noth- 
ing to  do,  (such  as  persons  going  to  market,  to  public  worship, 
&c.,)  is  couched  in  this  language,  ^*  provided,  that  nothing  in 
this  act  shall  be  so  construra  as  to  authorize  "  the  collection 
of  tolls  from  such  objects ;  but  it  does  not  say  that  no  tolls 
shall  be  collected  from  them.  This  statute  does  not  authorize 
such  collection,  yet  some  future  act  may.    But  the  second 

Eroviso  which  foUows  this  immediately,  and  which  might  have 
een  included  under  the  first,  without  any  ^*  provided  also," 
had  it  not  been  intended  to  place  the  two  subjects  in  totally 
different  categories,  declares  ^^  that  no  toll  shall  be  received  or 
collected  for.the  passage  of  any  stage  or  coach  conveying  the 
United  States  mail,"  &c. — ^not  confining  it  to  the  construction 
of  this  statute  merely,  as  in  the  other  case,  but  a  universal 
prohibition,  extending  to  all  future  time. 

The  proviso  in  the  15th  section  seems  to  contemplate  altera- 
tion and  amendment  in  the  rates  of  toll,  not  in  the  objects  on 
which  it  is  to  be  levied. 

*^  It  shall  be  lawful  for  the  Oeneral  Assembly,  at  any  future 
session  thereof,  without  the  consent  of  Congress,  to  change, 
alter,  or  amend  this  act :  Provided,  that  the  same  shall  not  be 
so  changed,  altered,  or  amended,  as  to  reduce  or  increase  the 
rates  oi  toU  hereby  established  below  or  above,  &c."  So  that 
the  objects  exempted  ffom  toll  by  the  second  proviso,  are,  for 
that  reason,  out  of  the  operation  of  the  15th  section.  There 
may,  it  is  true,  be  some  inconsistency  in  the  apparent  ends 
and  objects  of  the  first  proviso  in  the  4th  and  the  proviso  in 
the  15th  section — ^the  one  implying  that  the  objects  subject  to 
toll  might,  and  the  other  that  they  might  not,  be  thereafter 
extended.  Yet  both  are  inconsistent  with  the  supposition 
that  toll  might  be  levied  on  the  objects  exempted  in  the 
second  proviso.    But  it  is  still  more  important  that  the  chief 
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end  and  purpose  of  the  contract  would  be  frustrated    and 
*7271  ^^^^^^y^d  ^7  allowing  Ohio  to  repeal  that  proviso. 

J       *But  if  Ohio  had  a  right  to  change  and  alter  that 
proviso,  and  if  it  were  so  changed  by  the  act  of  February 
24th,  1887,  it  is  restored  by  the  24th  section  of  the  act  of 
March  19th,  1888.     That  act  empowers  the  Board  of  Public 
Works  to  revise  the  rate  of  tolls  on  the  National  road,  and  to 
modify  the  same  so  as  to  raise  and  collect,  in  the  most  equable 
manner,  the  sum  necessary  to  defray  expenses,  &c.,  ^^  accord- 
ing to  the  true  intent  and  meaning  of  the  act  of  February, 
1881."     And  the  Board  of  Public  Works,  by  virtue  of  the 
power  so  vested  in  them,  charged  the  toll  which  is  the  subject 
of  this  suit ;  so  that  at  last  the  case  rests  upon  ^^  the  true  intent 
and  meaning  of  the  act  of  February  4th,  1881,"  just  as  it  stood 
when  it  was  adopted  by  Congress,  and  became  a  contract 
between  the  United  States  and  Ohio. 

2.  I  contend  that  the  levy  of  the  toll,  which  is  the  subject 
of  this  suit,  was  a  violation  of  that  contract. 

Nominally,  and  in  express  words,  by  the  statute  of  March 
19th,  1888,  the  second  mail-coach,  as  well  as  the  first,  is 
permitted  to  pass  toll  free;  but  toll  is  chare^ed  against  the 
proprietor  of  such  coach  for  the  passengers  wnich  are  carried 
in  it.  Now,  no  toll  is  charged  to  persons  who  pass  the  gates, 
unless  they  pass  in  a  mail-coach.  Out  of  the  mail-coach  they 
go  free — ^in  it,  toll  is  charged  upon  them  against  the  propri- 
etor, because  he  owns  the  mail-coach ;  or,  in  other  words,  toll 
is  charged  upon  the  mail-coach  to  the  amount  of  ten  cents 
for  each  passengers  which  it  carries. 

Now,  it  cannot  for  a  moment  be  contended  that,  under  this 
contract,  (if  it  be  a  contract,)  and  within  its  spirit,  either  the 
horses  drawing  the  mail-coach,  or  the  person  driving  it  can  be 
charged  with  toll.  It  would  be  a  mere  evasion  to  contract 
that  the  mail  should  pass  toll  free,  and  yet  charge  toll  on 
its  necessary  incidents.  I  think  it  would  be  equally  so, 
though  not  at  first  view  so  striking,  to  charge  toll  on  that 
whicn  was  its  uniform  incident  at  the  time  of  the  contract, 
because  not  absolutely  indispensable  to  its  passage*  Thus  it  i& 
with  the  transportation  of  passengers.  The  agreed  case  shows 
that,  at  the  time  of  the  contract,  and  before  and  since,  it  has 
been  the  uniform  practice  to  carry  passengers  m  the  maU-  , 
coaches. 

It  must  be  presumed  that  the  contract  was  made  with  a 
view  to  that  practice :  and  in  stipulating  that  the  mail-coaches 
should  pass  free  of  toll,  that  both  parties  intended  they  should 
so  pass  with  their  usual  incidents — ^horses,  coachmen,  guards, 
passengers.^  If  not  with  all,  with  what  part?  It  will  be 
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answered,  that  only  which  is  necessary.  But  the  question 
recurs,  how  far  necessary,  and  who  is  to  determine  the  neces* 
sity  which  will  bring  the  case  within  the  spirit  of  the  con- 
tract? Horses  are  necessary,  but  how  many?  Persons  to 
conduct  the  coach  and  protect  the  mail,  but  how  many  of 
them?  May  you  take  an  agent  or  guard  free  of  toll?  The 
necessity  for  each  of  these  is  in  the  same  degree  with  the 
necessity  of  passengers — both  tend  to  the  security  of  r«iToo 
the  mail;  but  it  is  possible  that  it  may  *go  safely  with-  ^ 
out.  either,  and  both  or  neither  should  be  exempt  from  toll. 

Such  was  clearly  the  understanding  at,  and  long  after,  the 
date  of  the  contract.  The  agreed  case  diows  that  Ohio  per- 
mitted and  still  permits,  one  daily  line  of  mail-coaches  to  go, 
with  its  passengers,  toll  free.  There  was,  therefore,  a  perfect 
understanding  as  to  what  was  carried,  and  should  continue  to 
be  carried,  in  the  mail-coach,  and  partake  of  its  exemption. 
But  the  state  now  claims  to  Umit  this  exemption  to  the  pas- 
sengers in  one  daily  line  of  mail-coaches,  and  to  charge  toll  on 
those  transported  in  the  second  daily  line.  I  thinl  there  is 
nothing  to  warrant  this  limitation.  It  is  true,  that  at  the  time 
of  maMng  the  contract  the  mail  was  carried  in  one  daily  line 
of  coaches,  but  there  is  nothing  in  the  contract  to  limit  it  to 
that ;  but,  on  the  contrary,  it  must  have  been  within  the  con- 
templation of  the  parties  that  the  number  of  lines  should  be 
increased  according  to  the  wants  of  the  country,  and  the  con- 
yenience  of  the  department.  This,  also,  seems  to  be  admitted; 
for  the  second  line  of  coaches  is  permitted  to  pass  toll  free,  if 
it  carry  no  passengers.  Now,  if  the  first  line  of  coaches  has 
a  right,  under  the  contract,  to  carry  its  passengers  toll  free, 
and  if  the  second  line  has  a  right  to  pass  toll  free,  no  toll  can 
be  charged  upon  it  for  'its  passengers,  for  they  are  just  as 
much  the  usual  and  well  understood  incident  of  a  second,  as 
of  a  first  line  of  mail-coaches.  Toll,  therefore,  can  be  charged 
upon  them  only  where  the  mail  is  put  into  more  than  one  line 
of  coaches  wrongfully,  for  the  purpose  of  ayoiding  the  pay- 
ment of  toll.     We  show  that  such  is  not  the  case  here. 

8.  But  I  contend,  also,  that  the  coach  carrying  the  United 
States  mail,  upon  a  post  road  established  by  law,  is  a  matter 
oyer  which  a  state  has  no  power  or  soyereignl^,  and  which  it 
cannot  by  law  burden  with  any  toll  or  imposition  whatsoeyer. 
It  is  another  question,  how  a  road,  which  is  the  property  of  a 
state,  is  to  be  made  a  post  road ;  but  when  it  once  is  so,  and 
fairly  the  property  of  the  United  States,  as  this  road  was,  and 
is  to  that  extent  and  for  that  purpose,  the  state  has  no  power 
to  interfere  with,  lay  burdens  upon,  or  prescribe  the  manner  of 
its  use.    The  mail  is  transported  under  a  law  of  Congress,  by 
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contracts  made  with  the  postmaster-general.    For  the  conve- 
nience of  the  public  and  the  security  of  the  mails,  he  requires 
it  to  be  carried  in  coaches  adapted  to  the  transportation  of 
passengers,  and  the  contracts  could  not  be  executed  according 
to  their  spirit,  and  with  due  regard  to  the  safety  of  the  mails, 
should  the  contractor  fail  to  provide  for  the  transportation  of 
passengers.     The  compensation  paid  for  carrying  the  mail  is 
fixed  with  a  view  to  these  duties  and  conditions,  and  any  tax 
or  toll  levied  on  a  contractor  on  account  of  passengers,  by  so 
much  lessens  his  compensation,  or  it  compels  the  department 
to  increase  it  to  an  equivalent  amount.    Nay,  if  such  toll  may 
be  levied,  it  enables  a  state,  at  pleasure,  to  prohibit  the  trans- 
*72Q1  P^^^^^^  ^^  passengers  in  all  mail-coaches,  and   *thas 
-I  take  away  its  greatest  safeguard.    In  like  manner,  the 
state  might  tax,  at  its  toll-gates,  even  to  prohibition,  a  g-uard 
passing  upon  and  with  the  coach  carrying  the  mail.     This 
case,  as  I  view  it,  falls  within  the  reasoning  of  the  conrt  in 
Dobbins  v.  TJie  Commissioners  of  Erie  cownty^  16  Pet.,  448,  460. 
The  transportation  of  the  United  States  mail  is  a  substan- 
tive power  in  Congress,  to  which  the  establishment  of  post- 
roads,  though  specially  granted  by  the  Constitution,  is  but  an 
incident ;  for  it  can  be  only  with  a  view  to  the  transportation 
of  the  mail  that  Congress  could  use  the  power  to  establish 
post-roads,  and  the  passage  of  the  mail  in  the  coach  along  the 
post-road,  with  the  horses  which  move  it,  and  the  drivers  who 

fruide,  and  the  passengers,  or  guards  who  protect  it  from  vio- 
ation,  are,  to  borrow  the  language  of  the  court,  in  McOiUloeh 
V.  Maryland^  which  is  repeated  by  Chief  Justice  Marshall,  in 
Weston  V.   The  Oity  of  Charleston^  2  Pet.,  46,  "  those  means 
which  are  employed  by  Congress  to  carry  into  execution  the 
power  conferred  on  that  body  by  the  people  of  the  United 
States,*'  and  "  the  attempt  to  use  the  power  of  taxation,"  or 
the  levying  of  tolls  "  on  the  means  employed  by  the  govern- 
ment of  the  union  in  pursuance  of  the  Constitution,  is  itself 
an  abuse,  because  it  is  the  usurpation  of  a  power  which  the 
people  of  a  single  state  cannot  give ; "  for  ^^  the  states  have  no 
power,  by  taxation  or  otherwise,  to  retard,  impede,  burden,  or 
m  any  manner  control  the  operation  of  the  constitutional  laws 
enacted  by  Congress  to  carry  into  execution  the  powers  vested 
in  the  general  government. 

The  right  to  tax  these  contracts  for  the  transportation  of 
the  mail  must  operate  upon  the  contractors  before  they  make 
their  bids,  and  thus  have  a  sensible  effect  upon  the  contracts. 
If  this  power  be  allowed  to  exist  at  all,  in  this  case,  **  its  ex- 
tent depends  upon  the  will  of  a  distinct  government.  It  may 
be  earned  to  an  extent  which  will  arrest  them  entirely." 
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Swat/ne^s  argument  was  as  follows: 

Before  proceeding  to  the  discussion  of  the  question  arising 
in  the  case,  I  respectfully  submit  to  the  consideration  of  the 
court  the  following  preliminary  points : 

1.  The  act  of  the  legislature  of  Ohio,  of  February  4, 1881, 
which  lies  at  the  bottom  of  this  controversy,  and  upon  which 
it  must  be  determined,  is  a  local  state  law,  and,  being  such, 
this  court,  in  giving  it  a  construction,  will  follow  the  decisions 
of  the  highest  judicial  tribunal  of  that  state.  MeKean  v. 
DeLancy^s  Lessee^  5  Cranch,  32 ;  PoWs  Lessee  v.  WendaU,  9 
Id.,  87 ;  Mutual  Ass.  Society  v.  WaUs^  1  Wheat.,  279 ;  Shipp  et 
al.  V.  M%Uer*s  heirs^  2  Id.,  816;  Gardner  v.  Collins,  2  Pet.,  58; 
U.  S,  V.  Morrison,  4  Id.,  127 ;  Anderson  et  al.  v.  Griffin,  5 
Id.,  161. 

**  We  receive  the  construction  given  by  the  coui-ts  of  the 
nation  as  the  true  sense  of  the  law,  and  feel  ourselves  no  more 
at  liberty  *to  depart  from  that  construction  than  to  r«>7Q/\ 
depart  from  the  words  of  the  statute.  On  this  princi-  •- 
pie,  the  construction  given  by  this  court  to  the  Constitution 
and  laws  of  the  United  States,  is  received  by  all  as  the  true 
construction;  and  on  the  same  principle,  the  construction 
given  by  the  courts  of  the  several  states  to  the  legislative  acts 
of  those  states,  is  received  as  true,  unless  it  conflict  with  the 
Constitution,  laws  or  treaties  of  the  United  States." 

"  This  course  is  founded  upon  the  principle  supposed  to  be 
universally  recognized,  that  the  judicial  department  of  every 
government,  where  such  department  exists,  is  the  appropriate 
organ  for  construing  the  legislative  acts  of  that  government." 
Elmendorf  v.  Taylor  et  al.,  10  Wheat.,  152. 

"Nor  is  it  questionable  that  a  fixed  and  received  construc- 
tion of  their  respective  laws  in  their  own  courts,  makes  in 
fact  a  part  of  the  statute  law  of  the  country,  however  we  may 
doubt  the  propriety  of  that  construction."  Shelby  et  al.  v. 
Guy,  11  Wheat.,  861. 

2.  If  there  be  doubt  in  the  minds  of  the  court  as  to  the 
proper  construction  of  the  legislative  act  of  1881,  that  doubt 
will  be  so  resolved  as  to  sustain  the  claim  of  the  defendant  in 
error. 

"The  presumption  must  always  be  in  favor  of  the  validity 
of  laws,  if  the  contrary  is  not  clearly  demonstrated."  Cooper 
V.  Telfair,  4  Dall.,  14. 

If  the  first  of  these  points  be  sustained,  it  determines  this 
case.  This  identical  question  has  been  twice  decided  by  the 
highest  court  of  judicature  of  the  state,  in  favor  of  the  de- 
fendant in  error.  The  first  of  these  decisions  was  made  in 
1885,  by  the  Supreme  Court  of   the  state,  sitting  in  bank, 
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(2%e  State  of  Ohio  v.  Neil  ^  Moore^  7  Ohio,  132;)  the  second, 
by  the  Supreme  Court  in  this  case. 

Why  is  this  point  not  tenable  ?  It  is  true,  Congress  asseoted 
to  the  act  of  the  legislature;  but  that  assent  was  given  ^vitb- 
out  limit  or  qualification.    It  does  not  make  the  act  any  the 
less  "  the  act  of  the  legislature  of  a  particular  state  *' — nor 
does  it  in  any  wise  change  the  principles  upon  which  it  is  to 
be  construed.     I  am  unable  to  perceive  any  reason  why  it^ 
construction  should  not  be  determined  by  the  same    lights 
which  are  applied  in  this  court  to  other  state  enactments ;  and 
I  think  it  may  be  safely  affirmed  that  every  argument  ad- 
vanced'in  the  authorities  cited,  to  sustain  the  principle  'which 
they  decide,  applies  with  undiminished  force  in  this  case. 

If  in  this  I  err ;  if  these  two  solemn  decisions  of  the  high- 
est judicial  tribunal  of  the  state  have  not  settled  the  question, 
then  I  rely  upon  the  merits  of  the  case. 

Before  considering  them,  it  is  proper  briefly  to  advert  to  the 
circumstances  under  which  the  road  was  ceded  by  the  United 
States  to  the  state  of  Ohio. 

^^  In  the  construction  of  the  statutory  or  local  laws  of  a 
state,  it  is  frequently  necessary  to  recur  to  the  history  and 
situation  of  the  country,  in  order  to  ascertain  the  reason  as 

*7311  ^^^^  ^  ^^^  meaning  of  *many  of  the  provisions  in 
J  them,  to  enable  a  court  to  apply  with  propriety  the 
different  rules  of  construing  statutes.      Preston  v.  Brotvder, 
1  Wheat.,  116. 

At  the  time  of  the  passage  of  the  act  of  the  legislature,  of 
1881,  a  considerable  part  of  the  road  in  Ohio  had  been  finished 
and  in  use  some  time.    It  was  rapidly  going  to  ruin.    The 
general  government  made  no  appropriations,  and  took  no 
other  step  to  keep  it  in  repair.    There  was  no  prospect  of  any 
such  provision  being  made.     The  same  course  had  been  pur- 
sued in  rerard  to  the  road  east  of  the  Ohio  river,  and  large 
sections  of  it  were  nearly  impassable.     Under  these  circum- 
stances, the  state  of  Ohio  came  forward  and  proposed  to  take 
charge  of  the  road  within  her  limits,  and  keep  it  in  repair 
upon  the  terms  specified  in  the  act  referred  to.    Congress  im- 
mediately assented,  and  the  state  thereupon  took  charge  of 
the  road.    This  act  provided  for  a  loan  of  money  to  the  road 
fund.      Such  loans    have  been  frequently  made    since  for 
repairs ;  and  notwithstanding  that  the  tolls  have  been  repeat- 
edly extended  and  enlarged,  both  as  to  objects  and  rates,  the 
road  is  at  this  time  largely  in  debt,  and  yet  needs  constant 
and  large  repairs.    With  all  the  tolls  now  levied  upon  it,  in- 
cluding the  important  item  in  controversy  in  this  suit,  the 
road  is  a  heavy  burden  to  the  state,  and  has  required,  and  still 
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requires  unremitted  vigilance  and  effort  to  prevent  it  from  be- 
coming an  entire  ruin. 

Treating  the  question  under  consideration  as  an  open  one,  I 

*  lay  down  two  propositions: 

1st.  That  the  state  has  as  broad  a  right  to  levy  and  collect 

[  tolls  upon  this  road,  as  if  it  had  been  constructed  by  her, 

without  the  United  States  having  been  in  any  wise  connected 
with  it ;  subject,  however,  to  this  perpetual  and  only  restric- 
tion— ^that  the  whole  amount  collected  shall  be  neither  more 
nor  less  than  sufficient  to  meet  the  costs  and  charges,  direct 
and  incidental,  of  keeping  the  road  in  repair. 

2d.  That  the  levying  of  toll  upon  passengers  conveyed  in 
mail-coaches  is  not  m  conflict  witii  the  proviso  in  the  4th  sec- 
tion of  the  act  of  1881 — ^^  that  no  toll  shall  be  collected  for 

(  the  passage  of  any  stage  or  coach  conveying  the  United  States 

mail,  or  horses  bearing  the  same.'' 

If  the  first  of  these  propositions  be  sound,  the  second  is  not 

;  material  in  this  case.    I  rely,  however,  confidently  upon  both. 

1.  As  to  the  first  proposition. 

[  It  has  been  shown  already  that  Congress  consented  unquali- 

i  fiedly  to  all  the  provisions  of  the  act  of  the  legislature  of 

Februarv  4, 1881. 

For  tne  sake  of  clearness  and  continuity  of  view,  at  the 
hazard  of  being  tedious,  I  will  here  again  quote  the  15th  sec- 
tion of  that  act.    It  is  the  turning  point  of  this  case. 

^^Sect.  16.  That  it  shall  be  lawful  for  the  General  Assembly 
at  any  future  session  thereof,  without  the  assent  of  Congress, 
to  change,  *  alter,  or  amend  this  act,  provided  the  same  r«i7QQ 
shall  not  be  so  changed,  altered  or  amended,  as  to  re-  ^ 
duce  or  increase  the  rates  of  toll  hereby  established,  below  or 
above  a  sum  necessary  to  defray  the  expenses  incident  to  the 
preservation  and  repair  of  said  road,  to  the  erection  of  gates 
and  toll-houses  thereon,  and  for  the  payment  of  the  fees  or 
salaries  of  the  superintendent,  the  collectors  of  tolls,  and  of 
such  other  agents  as  may  be  necessarily  employed  in  the  pres- 
ervation and  repair  of  the  same,  according  to  the  true  intent 
and  meaning  of  this  act." 

First.  The  power  **to  change,  alter,  or  amend,"  is  given  in 
the  broadest  language.  What  is  the  restriction?  Simply 
that  ^Hhe  rates  of  toll"  thereby  established,  shall  not  be 
reduced  or  increased  ^^  below  or  above  a  sum  necessary "  for 
the  preservation  and  repair  of  the  road.  This  is  the  only 
restriction  upon  the  power  of  the  state.  The  object  of  both 
parties  was  to  preserve  the  road.  Congress  asked  no  guar- 
anty beyond  this,  and  the  state  ^ve  none.  To  secure  the 
preservation  of  the  road,  and  at  the  same  time  to  get  rid  of 
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the  burden,  was  the  inducement  to  the  general  government 
To  prevent  the  destruction  of  the  road,  and  to  provide  the 
means  of  preserving  it,  from  the  road  itself^  was  the  purpose 
of  the  state. 

Such  being  the  only  restriction  upon  the  power  of  the  state, 
whenever  any  act  is  done  by  her,  the  validity  of  i^-hich  'v^ 
questioned,  the  true  mode  of  arriving  at  a  sound  conclusion, 
is  to  inquire  whether  it  is  within  this  restriction.  If  it  be 
not,  however  unwise  or  impolitic  it  may  be,  it  is  as  valid  as 
any  other  act  of  the  state. 

Since  the  passage  of  the  act  of  1881,  various  objects,  not 
enumerated  in  it,  have  been  subjected  to  toll;  but  it  is  admit- 
ted in  the  agreed  facts,  that  the  ^*  rates "  of  all  the  tolls  are 
neither  above  nor  below  the  sum  prescribed  in  the  act.     Pas- 
sengers in  one  of  the  lines  of  mail-coaches  are  a  part  of  these 
objects.      Are   they  within  this  restriction?      Suppose   the 
stages  and  horses  carrying  the  mail  had  in  like  manner  been 
embraced  in  these  objects,  and  subjected  to  toll,  as  upon  other 
turnpike  roads ;  how  could  they  be  said  to  be  within  a  restric- 
tion, which  does  not  allude  to  them  in  the  most  distant  man- 
ner, and  which  relates  to  a  wholly  different  subject? 

It  may  possibly  be  contended  that  the  proviso  in  this  section 
is  confined  to  the  rates  of  toll  upon  the  objects  enumerated  in 
that  act.  If  it  be  so,  it  is  immaterial  in  this  case.  The  tolls 
in  that  act  have  been  repeatedlv  increased,  but  never  reduced. 
If  this  construction  be  adopted,  then  the  agreed  fact,  that  all 
the  tolls  (including  those  upon  new  objects)  are  neither  "be- 
low nor  above  "  the  sum  required  to  be  collected,  is  an  imma- 
terial matter.  Whichever  construction  be  adopted,  it  is  clear 
that  levying  toll  upon  an  object  not  subjected  to  toll  by  the 
act  of  1831,  is  not  within  this  restriction. 

The  literal  meaning  of  this  proviso  may  possibly  be  as  su^f- 
gested,  but  a  few  words  will  be  sufficient  to  show  that  such  is 
not  the  proper  construction.  If  it  were,  this  absurd  conse- 
*7331  ^^®^^®  would  follow;  *the  state  may  raise  the  tolls 
-■  upon  the  objects  specified  in  the  act  so  hi^h  as  to  yield 
a  sum  sufficient  to  keep  the  road  in  repair :  and  in  addition, 
levy  any  amount  of  tolls  upon  other  objects,  and  apply  it  to 
other  purposes. 

To  insist  upon  such  a  construction,  would  be  about  as 
rational  as  for  the  defendant  in  error  to  contend,  that  coaches 
carrying  a  part  of  the  mail  are  not  within  the  terms  and 
meaning  of  the  clause  exempting  from  toll  coaches  carrying 
the  mail. 

If  we  look  beyond  the  letter  of  tl  e  proviso  to  the  context 
of  the   act,  no  doubt   can   remain  as   to  its  true  meaning. 
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Either  construction^  however,  affects  the  defendant  in  error 
alike,  and  suits  equally  with  the  views  here  presented. 

After  this  examination  of  the  subject,  can  it  be  doubted, 
that  it  was  the  intention  of  both  parties,  when  the  acts  of 
1881  were  passed,  that  the  state  should  have  all  the  power 
claimed  for  it  in  this  proposition,  subject  only  to  the  restric- 
tion mentioned. 

Second.  The  act  of  February  4, 1881,  contains  a  proviso,  at 
the  end  of  the  1st  section,  and  two  at  the  close  of  the  4th 
section,  to  which,  in  connection,  I  desire  to  call  the  attention 
of  the  court. 

The  first  provides  that  the  number  of  gates  on  the  road 
shall  not  exceed  one  for  every  twenty  miles. 

The  second  exempts  from  toU,  peroons  passing  to  or  from 
public  worahip ;  or,  to  or  from  musters ;  or,  to  or  from  their 
common  business  on  their  farms  or  woodlands ;  or,  to  or  from 
a  funeral ;  or,  to  or  from  a  mill ;  or,  to  or  from  their  common 
places  of  trading,  or  market,  including  their  carriages  and 
hoi*ses,  or  oxen  drawing  the  same. 

The  third  exempts  from  toll,  any  stage  or  coach  conveying 
the  mail  of  the  United  States,  and  the  horses  drawing  the 
same ;  any  wagon  or  carriage  laden  with  the  property  of  the 
United  States;  any  cavalry  or  other  troops  of  the  United 
States;  arms  or  military  stores  belonging  to  the  United 
States ;  arms  or  military  stores  belonging  to  any  of  the  states, 
or  to  any  person  on  duty  in  the  military  service  of  the  United 
States,  or  of  the  militia  of  any  of  the  states. 

All  these  provisos  stand  upon  the  same  footing.  They  are 
alike  obligatory  as  to  duration  and  inviolability. 

If  the  state  can  "alter,  amend,  or  change"  any  of  them, 
she  can  all.  She  can  abrogate  all  or  none.  All  or  none  were 
intended  to  be  perpetual  and  unalterable. 

The  state  has  found  it  necessary,  besides  increasing  the 
rates  of  toll,  to  increase  the  number  of  gates.  There  are 
gates  now  every  ten  miles,  and,  in  some  instances,  "half 
gates"  at  the  end  of  five  miles. 

She  has  abrogated  the  exemption  from  toll  in  favor  of  those 
going  to  mill,  market,  and  their  common  places  of  trading. 

She  has  abrogated  nearly  all  the  other  exemptions. 

That  in  favor  of  mail-coaches  and  horses  is  one  of  the  few 
left. 

*Was  it  a  violation  of  the  act  of  1881  to  erect  these  r«'704 
gates,  and  abrogate  these  exemptions  ?    Was  it  within  ^ 
the  restriction  contained  in  the  15th  section? 

Have  not  all  those  passing  the  additional  gates,  and  all 
those  going  to  mill,  market,  or  their  usual  places  of  trading, 
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much  more  ground  for  complaint  than  the  plaintiffs  in  error? 
Can  they  resist  the  payment  of  the  new  tolls  imposed  upoii 
them? 

If  the  state  had  a  right  to  make  these  changes  in  the  act  of 
1831,  and  to  abrogate  these  exemptions,  has  she  not  the  same 
right  to  abrogate  the  remaining  exemption  as  to  mail-ooachea, 
whenever  she  may  think  proper  to  do  so  ?  Wherein  lies  the 
difference,  and  how  are  the  cases  distinguished? 

It  will  be  observed  that  these  exemptions  contain  no  words 
of  perpetuity. 

The  part  of  the  statute  which  contains  them  is  separatecl 
from  the  part  containing  the  power  to  alter  and  amend  and 
restricting  it,  by  ten  intervening  sections,  which  are  wholly 
silent  upon  the  subject. 

If  it  had  been  the  intention  of  the  legislature  that  this 
exemption  as  to  mail-coaches  and  horses  should  be  perpetual, 
would  there  not  have  been  added,  at  the  end  of  the  15th 
section,  after  the  other  perpetual  restriction  which  it  contains, 
a  clause  like  this : 

^^  And  provided  also.  That  no  toll  shall  ever  be  collected 
from  any  stage-coach  carrying  the  mail  of  tiie  United  States, 
nor  from  the  horses  drawing  the  same." 

Nothing  of  this  kind  is  to  be  found  in  any  part  of  the  act. 

I  think  these  views  fully  sustain  the  first  proposition. 

2.     As  to  the  second  proiK)sition. 

The  ground  upon  which  the  plaintiffs  in  error  mainly  rely, 
is,  I  understand,  that  passengers  conveyed  in  coaches  carrying 
the  mails  are  within  the  proviso  of  the  fourth  section  of  the 
act  of  1881,  which  exempts  the  coach  and  horses  from  toll, 
and  consequently  that  such  passengers  are  exempted  also. 

If  this  were  so,  I  think  I  have  shown,  that  it  was  in  the 
power  of  the  legislature  at  any  time  to  abrogate  all  or  any  part 
of  this  exemption,  and  if  it  were  necessary,  I  mieht  safely 
contend  that  as  respects  such  passengers,  the  legismture  has 
done  so. 

But  I  rely  confidently  upon  the  proposition,  that  such 
passengers  are  not  within  this  exemption. 

In  the  year  1885,  the  Supreme  Court  of  Ohio,  in  bank,  in  a 
case  between  the  same  parties,  (adverted  to  elsewhere  in  this 
argument  in  another  connection,)  delivered  the  following 
unanimous  judgment  upon  this  point : 

^^  First,  then,  is  the  act  of  the  General  Assembly  imposing 
this  toll,  unconstitutional?  Or,  in  other  words,  is  it  a  tax  on 
the  coach  itself,  calculated  in  its  consequences  to  impede  or 
obstruct  the  conveyance  of  the  United  States  mail?  We 
hold  the  negative.  The  coach,  the  horses,  the  drivers,  and 
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the  proprietors  are  exempted  in  ^express  terms.    But  it  is 

^  said  that  contracts  for  the  transportation  of  the  mail  were 

made  in  reference  to  the  conveyance  of  passengera.    Such  may 

'  have  been  the  case.    The  postmaste]>general  is  not  authorized, 

I  however,  to  make  any  contract  exempting  passengers,  either 

I  in  coaches,  or  on  foot,  from  the  payment  of  toll.    His  contracts 

I  can  extend  only  to  the  mail,  and  the  mode  of  its  conveyance. 

The  defendants  have  the  right  to  the  road  secured  to  them  by 

[  the  acts  of  Congress,  and  or  the  Assembly,  free  from  toll,  for 

such  carriages,  horses,  and  attendants,  as  may  be  necessary  to 

enable  them  fully  to  comply  with  their  contracts ;  but  when 

they  attempt  to  go  beyond  this,  and  resort  to  means  to  increase 

their  profits,  not  necessarily  connected  with  their  contracts, 

they,  like  others,  are  rightfully  subjected  to  the  inconvenience 

of  paying  the  toll,  which  the  convenience  of  a  good  road 

imposes. 

^^The  proposition  cannot,  we  think,  be  maintained,  that 
passengers  are  necessary  for  the  conveyance  of  the  mail,  and  if 
they  are  not,  a  tax  on  them  is,  in  no  light  in  which  the  subject 
can  be  viewed,  a  tax  on  the  coach  itself,  nor  calculated,  in  its 
consequences,  to  impede  or  obstruct  the  transportation  of  the 
mail."    State  of  Ohio  v.  Neil  ^  Moore^  7  Ohio,  188. 

This  opinion  was  adhered  to  and  deliberately  affirmed  in  the 
case  at  bar.  The  reasoning  of  the  court  seems  to  me  to  be 
conclusive.  It  covers  the  whole  ground  of  the  objections 
urged  by  the  plaintiffs  in  error.  Further  discussion  can  add 
little  to  its  force.  I  should  not  fear  to  rest  this  part  of  the 
case  entirely  upon  it.  The  proposition  which  it  maintains, 
however  assailed,  requires,  I  think,  little  effort  to  support  it. 
It  seems  to  me  to  be  such,  as  almost  to  present  one  of  those 
cases,  in  which  "  the  truth  is  discoverable  by  its  own  light, 
without  the  aid  of  argument." 

This  toll  is  levied,  not  upon  the  plaintiffis  in  error,  but  upon 
the  passengers  conveyed  in  their  coaches.  If  those  from  whom 
it  is  exactedpay  it,  surely  it  is  no  burden  upon  those  who  con- 
vey them,  llie  latter  are  not  compelled  to  pay  it,  unless  they 
assume  it.  Stripped  of  all  circumlocution,  the  language  of 
the  plaintiffs  in  error  is,  in  effect,  this :  Allow  us  to  receive 
this  toll,  instead  of  the  state,  and  the  mail  will  be  carried  at 
less  cost  to  the  Post-office  Department.  The  same  reasoning 
upon  which  they  rely,  would  apply  equally  to  every  thing  else 
they  may  choose  to  carry  in  their  mail-coaches,  or  indeed,  in 
any  other  vehicle  in  which  they  may  carry  a  part  of  the  mail, 
with  the  sanction  of  the  postmaster-general.  The  answer  is, 
that  the  general  government  has  not  asked,  and  that  the  state 
had  not  oonoedecU  any  such  exemption.    I  do  not  see  but  that 
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the  same  argument  would  apply  with  equal  force  to  any  other 
toll  collected  on  the  road.  Give  to  the  plaintiffs  in  error  any 
other  toll,  and  undoubtedly  they  would  carry  the  mail  at  so 
much  less  cost  to  the  government. — The  circle  of  this  argu- 
*7qfj-i  ment  is  wide  enough  to  include  every  toll  levied  upon 
J  the  road.  If  we  depart  *from  the  construction  of  this 
exemption,  contended  for  by  the  defendant  in  error,  where 
shall  the  departure  be  limited  ? 

Another  act  of  the  legislature  of  Ohio  provides,  that  **  all 
boats  "  belonging  to  the  United  States  ^^  shall  be  permitted  to 
navigate  either  of  the  canals  of  this  state,  free  from  the  pay- 
ment of  tolls."  88  Ohio  Laws,  87.  Does  this  exemption  ot 
the  boat  from  toll,  exempt  from  toll  also  the  ladinpf  upon  it 
belonging  to  private  individuals?  If  the  exemption  of  the 
coach  exempts  the  passengers,  why  does  not  the  exemption  of 
the  boat  also  exempt  the  lading  ? 

Before  and  at  the  time  of  the  passage  of  the  act  of  1831,  it 
was  no  more  ^'  usual "  to  convey  passengers  in  mail-coaches  on 
the  National  road,  than  it  was  before  and  at  the  time  of  the 
passage  of  this  law,  to  transport  lading  in  boats  upon   the 
canal.     ^^  If  not  necessary,  it  is  useful "  in  the  same  manner. 
Were  the  boat  removed,  by  contract,  from   point  to  point 
upon  the  canal,  the  exemption  of  the  lading  would  as  much 
lessen  the  cost  of  the  removal  of  the  boat,  as  the  exemption  of 
the  passengers  would  lessen  the  cost  of  the  transportation  of 
the  mail.     Were  the  boat  a  mail-boat,  the  exemption  of  the 
lading  would  be  much  more  important  to  the  United  States 
than  the  exemption  of  passengers  as  claimed  in  this   case. 
Lading  is  as  closely  associated  with  the  idea  of  a  boat  upon  the 
canal,  as  passengers  are  with  that  of  a  mail-coach  on  the 
National  road.    The  term  boat  as  much  includes  lading,  as  the 
term  maU-coach  does  passengers.    I  am  aware  of  no  argument 
applicable  to  one,  that  does  not  apply  equally  to  the  other. 
In  my  apprehension  the  parallel  is  perfect. 

To  insist  seriously  that  the  exemption  of  the  boat  exempts 
the  lading,  would  probably  be  deemed  by  all  a  gross  absurdity. 
Does  not  this  claim  of  the  plaintiffs  in  error,  by  the  clearest 
analogy,  embrace  that  case  and  lead  to  this  result  ? 

A  proposition  leading  to  a  consequence  so  absurd,  must, 
itself,  necessarily  be  unsound. 

It  will  be  observed  that  the  decision  of  the  Supreme  Court 
in  1835  was  made  before  the  plaintiffs  in  error  entered  into  the 
contract  with  the  postmaster-general,  which  was  in  existence 
when  this  cause  of  action  arose.  That  contract  was  maae, 
and  this  liability  incurred,  of  course,  with  full  knowledge  of 
that  decision. 
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It  will  also  be  observed  that  the  objection  to  the  toll  in 
question  does  not  come  from  the  roneral  government,  which  is 
said  to  be  aggrieved,  nor  from  those  upon  whom  the  toll  is 
laid,  but  from  the  mail  contractors,  who  have  voluntarily 
assumed  a  vicarious  responsibility  for  their  passengers,  ana 
patriotically  seek  in  this  suit,  unbidden,  to  vindicate  the  viola- 
ted rights  of  the  United  States. 

Upon  what  consideration  this  is  done,  it  is  not  material  to 
inquire. 

oince  the  foregoing  was  written,  I  have  seen  the  argument 
of  the  plaintiffs  in  error.  It  renders  a  few  additional  remarks 
necessary. 

*It  is  not  denied  that  it  was  within  the  power  of  r«iToiT 
Congress  to  surrender  the  road  to  the  state  upon  any  ^ 
terms  that  might  be  agreed  upon.  The  whole  question  is, 
What  were  the  terms  ?  They  are  to  be  found  in  the  15th  sec- 
tion of  the  act  of  1881.  There  is  the  ^*  contract."  The 
power  to  ^'  alter,  change,  and  amend,'*  is,  (as  before  remarked,) 
imlimited  by  ^^  any  qualification,"  except  as  to  the  amount  to 
be  collected.  Mr.  mving^B  argument  would  change  the  con- 
tract, and  impose  a  condition  which  is  contrary  both  to  the 
terms  and  implication  of  the  agreement.  In  order  to  warrant 
his  construction  of  this  act,  it  would  be  necessary  (as  sug- 
gested in  the  preceding  argument)  to  '^  dislocate  "  the  proviso 
upon  which  he  relies  from  its  place  in  the  4th  section,  and, 
thrusting  it  over  the  ten  intervening  sections,  interpolate  it  as 
a  second  proviso  at  the  end  of  the  15th  section.  Otherwise, 
it  is  clear  that  the  construction  for  which  he  contends  is  botii 
grammatically  and  logically  incorrect.  It  is  only  by  con- 
fusing these  provisos  together,  and  losing  sight  of  their 
different  and  relative  places  in  the  context,  that  any  doubt  can 
arise  on  this  point. 

It  is  admitted  that  it  was  competent  for  the  state  to  abro- 
gate all  the  exemptions  contained  in  the  4th  section,  except 
that  relating  to  mail-coaches.  The  distinction  attempted  to  oe 
established  between  that  and  those  which  precede  it,  is  unwar^ 
ranted  by  any  principle  of  construction  with  which  I  am 
acquainted.  They  stand  upon  the  same  footing,  and  are  all 
alike  alterable  or  unalterable. 

When  the  act  of  1881  was  passed,  the  legislature  obviously 
believed  that  the  road,  with  au  the  exemptions  specified  in  the 
4th  section,  would  yield  a  sum  sufficient  for  its  preservation. 
But  as  the  experiment  was  an  untried  one,  the  state  was  will- 
ing to  bind  herself  by  no  restriction  whatever,  but  that 
the  sum  collected  shotdd  be  neither  more  nor  less  than  soffi 
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cient  to  keep  the  road  in  repair.    Her  experience  has  sho^vm 
the  wisdom  of  this  caution. 

The  act  of  February  6th,  1887,  imposes  a  toll  at  each  gAte, 
of  three   cents,  upon  the  passengers  in  question.     The    3ct 
of  March  19th,  1888,  authorizes  the  Board  of  Public  Work» 
to  "  revise  "  the  rates  of  all  the  tolls — "  to  be  paid  by  persons 
passing  on,  or  using,  the  National  road."     In  the  exercise   of 
this  power  the  board  has  raised  the  toll  in  controversy  from 
three  to  ten  cents.     It  is  admitted  that  they  have  not  trans- 
cended the  limitation  contained  in  the  15th  section  of  the  act 
of  1881.     Their  action,  then,  is  "according  to  the  true  intent 
and  meaning  of  the  act  of  February  4th,  1881."     The  legisla- 
ture used  the  language    just  quoted  in   the   act  of    1838« 
obviously  with  a  view  to  the  restriction  contained  in  the  15th 
section  of  the  act  of  1831,  and  not,  as  intimated  in  the  argu- 
ment of  the  plaintiff  in  error,  for  the  purpose  of  submitting 
the  question  to  the  board,  as  an  open  one — ^whether  the  act 
of  1881   permitted  such  a  toll  to  be  exacted.     That  ques- 
tion had  been  determined  by  both  the  legislature  and  the 
*7881  S^P^®™®  Court.     The  duty  devolved  upon  the  board 
J  *wa8,  to  "revise,"  upon  the  principles  indicated,  the 
pre-existing  tolls. 

It  is  said  that  the  state  still  exempts  from  toll  the  two  lines 
of  mail-coaches,  and  the  passengers  conveyed  in  one  of  them. 

This  is  true;  and  the  exemption  is  practically  larger  and 
more  injurious  to  the  fund  arising  from  the  road,  than  it  was 
when  the  act  of  1881  took  effect.  Then,  the  exemption  was 
confined  to  one  line  of  coaches  and  the  passengers  conveyed 
in  it.  How  long  the  state  will  be  able  to  continue  this 
exemption  in  its  present  extent,  will  depend  upon  the  amount 
of  expenditure  necessary  to  keep  the  road  in  repidr.  She 
is  bound  by  her  contract  with  the  United  States  to  collect 
this  amount.  The  sum  constantly  increases  as  the  road 
becomes  more  worn.  Her  forbearance  during  the  few  years 
which  has  elapsed  since  she  took  charge  of  the  road,  can 
surely  afford  no  argument  against  any  right  to  which  she 
is  entitled  under  a  fair  construction  of  the  act  of  cession. 

It  is  said,  also,  that  this  road  '^  is  a  post  road  established  by 
law." 

Admitting  this  to  be  so,  in  my  view  of  the  subject  it  does 
not  affect  the  question  under  consideration.  But  the  assump- 
tion is  erroneous.  Congress  has  designated  the  points  where 
post-offices  shall  be  established,  and  directed  the  mail  to  be 
conveyed  to  them ;  but  the  road  is  not  specified  upon  which 
it  shall  be  conveyed.  This,  then,  is  no  more  **a  poet  road 
established  by  law,"  than  any  other  road  over  which  the 
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mail  is  carried.  Indeed,  the  power  to  establish  post  roads,  it 
is  said,  has  never  been  exercised  by  Congress  in  any  instance. 
3  Story  Const.,  48. 

Whenever  this  power  shall  be  exercised  either  as  respects 
state  roads  already  existing,  or  those  to  be  constructed  for 
that  purpose  by  the  general  government,  a  host  of  new  and 
most  difficult  questions  will  at  once  arise  between  the  several 
states  and  the  United  States.  A  glance  at  the  learned  work 
referred  to  will  show  them.  It  is  unnecessary  to  consider 
any  of  them  here. 

This  not  being  a  post  road  established  by  law,  the  argument 
founded  upon  that  assumption  falls  to  the  ground. 

It  may,  however,  be  contended,  that  this  and  all  other  roads 
upon  which  the  mail  is  conveyed,  are  established  as  post  roads 
by  necessary  implication  from  the  acts  of  Congress  establish- 
ing post-ofiBces  upon  them,  and  directing  the  mail  to  be 
conveyed  to  such  offices. 

If  so,  the  answer  is  obvious.  If  the  United  States  buy  in 
the  property  of  a  debtor  in  satisfaction  of  a  judgment,  such 
property  is  still  liable  to  taxation  by  the  state.  A  branch  of 
the  Bank  of  the  United  States  was  not  liable  to  be  taxed,  but 
the  real  estate  held  by  the  bank,  which  the  branch  occupied, 
was  so  liable. 

It  has  never  been  questioned  that  the  coaches  and  horses 
belonging  to  the  contractor,  which  he  uses  in  the  transporta- 
tion of  the  mail,  are  liable  to  taxation  by  the  state,  like  r«7Qg 
all  other  individual  property,  *and  if  the  contractor  L 
convey  the  mail  upon  a  turnpike  on  which  tolls  are  collected, 
he  is  liable  to  the  same  tolls  as  other  persons.  The  power  to 
levy  such  taxes  and  collect  such  tolls,  is  within  the  exceptions 
distinctly  recognized  in  all  the  cases  decided  by  this  court  in 
which  this  subject  has  been  considered.  4  Wheat.,  816 ;  9  Id., 
867 ;  12  Id.,  136 ;  2  Pet.,  46 ;  16  Id.,  442. 

The  argument  upon  the  other  side  is  broad  enough  to  main- 
tain the  proposition,  that  such  coaches  and  horses  are  ex- 
empted both  from  taxation  and  toll. 

Whenever  the  general  government  uses  the  instrumentality 
of  private  means  to  effect  its  objects,  such  means  are  liable  to 
taxation  or  toll,  as  the  case  may  be,  to  the  same  extent  as 
if  they  were  employed  in  the  business  of  private  individuals. 
This  reasoning  applies  as  much  to  this  road  as  to  any  other ; 
and  the  case  must  necessarily  turn  upon  other  points. 

It  is  strenuously  contended,  that  the  exemption  of  the 
coaches  and  horses  from  toll,  exempts  also  the  passengers  as 
an  "  incident." 

It  will  be  readily  perceived  by  the  court,  that  if  the  aigu 
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ment  of  the  defendant  in  error  fail  on  all  the  other  pointB, 
^'unless  the  plaintiff  in  error  succeed   in  maintaining  tiiia 
proposition,  the  judgment  below  must  be  afl&rmed.** 

If  my  recollection  serves  me  correctly,  it  is  not  many  yestiB 
since  the  transportation  of  passengers  in  the  mail  Unes,  on  the 
great  routes,  was  greatly  restrictea,  if  not  entirely  prohibitecl, 
by  the  head  of  the  Post-Office  Department.     Does  he  contract 
for  the  conveyance  of  passengers?    Is  that  a  matter  about 
which  the  government  concerns  itself?    The  letter  of  the 
postmaster-general  in  this  case  sets  up  no  such  claim  as  is 
insisted  upon  by  the  plaintiff  in  error,  and  manifests    no 
interest  in  the  subject. 

It  has  been  held  by  this  court,  that  a  branch  of  the  Bank 
of  the  United  States  was  not  liable  to  taxation  by  a  state,  but 
that  the  stock  in  the  bank,  held  by  a  citizen  of  the  state,  was. 
4  Wheat.,  816.  Was  not  the  argument  for  the  exemption  of 
the  stock  in  that  case  much  stronger  than  the  argument  for 
the  exemption  of  the  passengers  here?  The  analogy  is  too 
obvious  to  need  comment.  It  the  right  claimed  to  coUect  toll 
from  passengers  be  sustained,  it  is  apprehended  that  *Hhe 
state  might  tax  at  its  toll-gates,  even  to  prohibition,  a  guard 

Eassing  upon  a  coach  carrying  the  mail.  The  connection 
etween  the  mail  and  the  coach,  horses,  driver,  and  guard,  is 
certainly  very  different  from  that  which  subsists  between  the 
mail  and  the  passengers.  No  right  has  been  asserted  by  the 
legislature  to  collect  toll  from  the  proper  incidents  of  the 
mail  upon  this  road.  When  such  a  case  shall  occur,  it  will  be 
early  enough  to  adjudicate  upon  it.  The  question  in  this  case 
is  a  very  different  one.    It  relates  solely  to  passengers. 

For  a  fuller  examination  of  this  point,  I  refer  to  the  pre- 
ceding argument. 

*740]      *  Emng^  in  reply. 

I  have  said  in  the  opening  argument,  that  tiie  National  road 
in  Ohio  was,  at  the  time  of  the  transfer  to  that  state,  and  still 
is,  a  post  road.    This  is  denied  by  Mr.  Swayne, 

Acts  of  Congress,  passed  every  four  years  since  its  con- 
struction, direct  that  the  mail  shall  be  carried  daily  from  town 
to  town,  (as  from  Wheeling  to  Zanesville,  and  thence  to 
Columbus,)  which  towns  are  upon  the  National  road.  The 
agreed  case  shows  that  the  mail  was  so  carried  upon  said  road 
ever  since  its  construction.  The  usage  applying  the  law  to 
this  road,  and  the  subsequent  laws  coinciding  witii  the  usage, 
the  reservation  in  the  contract  of  the  right  to  transport  tbe 
maU  alonjaie  road,  and  its  subsequent  continued  transporf 
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tion,  make  it,  I  contend,  as  fully  a  post  road,  as  if  it  had  been 
expressly  declared  so  by  act  of  Congress. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court. 

This  case  has  arisen  out  of  two  acts  of  Assembly,  passed  by 
the  legislature  of  Ohio,  one  in  1887,  and  the  other  in  1888, 
and  an  order  of  the  Board  of  Public  Works  of  that  state, 
whereby  a  toll  has  been  imposed  upon  passengers  travelling  in 
the  mail-stage  on  the  Cumberland  road. 

We  have  already,  at  the  present  term,  fully  expressed  the 
opinion  of  this  court,  in  relation  to  the  compacts  between  the 
United  States  and  the  states  of  Ohio,  Pennsylvania,  Mary- 
land, and  Virginia,  concerning  this  road,  and  the  rules  by 
which  they  ought  to  be  interpreted.  It  is  only  necessary, 
therefore,  on  this  occasion,  to  apply  the  principles  there  stated 
to  the  case  before  us. 

The  material  parts  of  the  laws  in  question  are  the  4th  sec- 
tion of  the  act  of  1887,  and  the  24tn  section  of  the  act  of 
1888.  The  first  imposes  a  toll  of  three  cents  on  every  passen- 
ger in  the  mail-stage,  at  each  toll-gate ;  and  the  second  author- 
izes the  Board  of  Public  Works  to  revise  and  modify  the  rates 
of  toll  to  be  paid  by  persons  using  the  road ;  and  in  pursu- 
ance of  this  authority  the  board  passed  an  order  raising  the 
toll  on  each  passenger  in  the  mail-stage  to  ten  cents.  But  no 
toll  is  charged,  either  by  the  law  or  the  order  of  the  board, 
upon  persons  travelling  in  any  other  carriage. 

The  4th  section  of  the  act  of  1881,  whereby  the  state  of 
Ohio  proposed,  with  the  assent  of  Congress,  to  take  charge  of 
the  road  and  keep  it  in  repair,  contains  a  specific  enumeration 
of  the  tolls  she  intended  to  charge  upon  carriages  of  every 
description,  and  other  property;  and  after  making  this 
enumeration,  the  section  concludes  with  the  following  pro- 
viso :  *'  That  no  toll  should  be  received  or  collected  for  the 
passage  of  any  stage  or  coach  conveying  the  United  States 
mail,  or  horses  bearing  the  same,  or  any  wagon  or  carriage 
laden  with  the  property  of  the  United  States,  or  any  cavalry 
or  other  troops,  arms  or  military  stores  belonging  to  the  same 
or  to  any  of  the  states  comprising  this  union,  or  any  person  or 
persons  on  duty  *  in  the  military  service  of  the  United  r*>rA\ 
States,  or  of  the  militia  of  any  of  the  states."  ^ 

We  shall  hereafter  speak  of  the  15th  section  of  this  act, 
which  has  been  supposed  to  justify  the  toll  in  question.  But, 
subject  to  the  modifications,  if  any,  authorized  by  that  section, 
the  entire  contract  in  relation  to  the  tolls,  offered  by  the  state 
and  accepted  by  Congress,  is  to  be  found  in  the  4th ;  the  resi« 
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due  of  the  act  containing  nothing  more  than  detailed  regular 
tions  for  the  collection  and  application  of  the  tolls. 

At  the  time  this  compact  was  made,  it  was  well  known  that 
the  mail  was  always  transported  by  contractors,  and  that 
whenever  it  was  conveyed  in  carriages,  the  vehicles  belonged 
to  them,  and  were  their  own  private  property,  and  not  the 
property  of  the  United  States.  It  was  equally  well  known 
that  upon  this  road,  as  well  as  many  others,  the  postmaster- 
general,  in  his  contaracts,  uniformly  required  that  the  mail 
should  be  carried  in  a  stage  or  coach  capable  of  accommodat- 
ing a  certain  number  of  passengers,  the  presence  of  the  pas- 
sengers being  regarded  as  adding  to  the  safety  of  the  mail, 
and  superseding  tne  necessity  of  any  other  guard. 

This  mode  of  transporting  the  mail  must  have  been  per- 
fectly known  to  the  state  in  1831,  when  the  agreement  was 
made ;  and  in  providing  for  the  exemption  of  carriages  convey- 
ing the  United  States  mail,  both  parties  must  have  intended 
to  exempt  the  vehicles  usually  employed  in  that  service ;  and 
that  carriages  belonging  to  the  contractors,  although  carrying 
passengers,  were  to  pay  no  toll,  while  all  other  vehicles  were 
to  be  charged  at  the  rate  specified  in  the  law.  The  reason  of 
this  exemption  is  evident ;  for  a  toll  charged  upon  the  car- 
riages of  the  contractor  would,  in  effect,  be  a  charge  upon  the 
Post-office  Department,  since  the  contractor  would  be  obliged 
to  make  provision  for  this  expense  when  bidding  for  the  con- 
tract, and  regulate"  his  bid  so  as  to  cover  it. 

In  the  proposition  made  by  Ohio,  nothing  was  said  of  a 
toll  on  the  passengei-s  in  a  carriage  of  any  kind,  but  the 
charge  is  made  upon  the  carriage  itself,  according  to  its 
description,  and  the  number  of  horses,  witliout  any  regard  to 
the  number  of  persons  that  may  be  travelling  in  it ;  and  it  is 
evident  that  it  was  at  that  time  supposed  that  the  rates  speci- 
fied and  agreed  on  would  prove  sufficient  to  keep  the  road  in 
repair,  and  that  the  United  States  would  always  thereafter 
have  the  free  use  of  it,  for  mail-carriages  of  the  usual  kind, 
without  any  burden  upon  them,  direct  or  indirect. 

If  the  expectations  of  the  parties  had  been  realized,  and  the 
tolls  mentioned  in  the  law  had  produced  revenue  enough  to 
preserve  the  road,  no  one,  we  think,  would  have  supposed  that 
tolls  could  be  collected  from  passengers  in  the  mail-stage,  or 
that  the  specified  charges  upon  the  carriages  could  have  been 
reduced,  and  the  deficiency  supplied  by  a  toll  upon  persons 
travelling  in  the  carriages  which  conveyed  the  mail. 

*7421       *  ^^^  ^^^  ^^^®  ^^  Searight  v.  Stokes  and  others^  we  have 
-'  already  said,  that  with  an  agreement  like  this  before  us 
between  the  United  States  and  a  state,  we  must  look  at  the 
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relation  in  which  the  parties  stood  to  one  another,  as  well  as 
to  the  Bubjeot-matter  of  the  contract,  and  the  object  which  the 
high  contracting  parties  intended  to  attain ;  and  we  must  ex- 
pound it  upon  principles  of  justice,  so  as  to  accomplish  the 
purposes  for  which  it  was  maae,  and  not  defeat  their  manifest 
intention,  b^  a  narrow  and  literal  interpretation  of  its  words. 
And  regarding  it  in  this  point  of  view,  we  think  it  very  clear 
that  no  part  of  the  buraen  of  supporting  this  road  was  in- 
tended to  be  levied  upon  the  United  States,  but  was  to  be 
obtained  altogether  from  other  sources ;  and  that  the  relative 
position  and  privileges  of  the  mail-coaches  in  regard  to  tolls, 
as  prescribed  in  the  law,  were  to  be  always  afterwards  main- 
tained, unless  a  deficiency  or  superabundance  of  revenue 
should  render  it  necessary  to  increase  or  diminish  the  rates 
fixed  in  the  law.  For  if  this  were  not  the  case,  the  whole 
detailed  and  particular  provision  in  relation  to  the  things  to 
be  chained,  and  the  rates  to  be  imposed,  as  set  forth  in  the 
law  of  Ohio,  and  so  cautiously  recited  in  the  act  of  Congresh 
consenting  to  the  surrender  of  the  road,  would  be  nugatory 
and  without  an  object.  On  the  other  hand,  this  mode  of  pro- 
ceeding was  the  natural  and  proper  one,  where  two  sovereign- 
ties were  contracting  with  each  other  by  means  of  legislative 
action ;  and  it  was  obviously  adopted  by  the  parties  in  this  in- 
stance in  order  to  show  the  terms  proffered  by  Ohio,  and  as- 
sented to  by  Congress,  and  forms  tne  conditions  of  the  com- 
pact between  them,  so  far  as  their  respective  rights  were  con- 
cerned. 

We  proceed  to  apply  these  Drinciples  to  the  question  before 
us.    The  law  of  the  state,  and  the  order  of  its  Boardo^Pul^ 
lie  Works,  impose  a  toll  upon  eveiy  one  ^'^^^^jliJ^^JI^maU- 
stage,  while  the  passengers  iri^Wii'thejro^g^ilWg^^    allo^^jd 
^  to  go  free.    If  this  can  bn,  wa^MrtfierveWcle  ar^^ 

States  will  deriv&ubtedl^i5i^;{^  niamfe»t  that  tue         ^^ 

:  ^w^t^'^^'^'^^^  ^^  ^^.CuUtS;  and  for 

^  which  tbcYeave  ^i^  they  f  P^%  road,  a 

*  ^^g«  PSI  tollytttTprivUetfe  f^        c.>ni*tru<J^^£,  thrown  upon 

^u'"'-  ^  travfiffl^  i^i  H^^Xn  of  repairs  will  he  tn^  ^^e  toll 

thin  r(i»Kl  nftve, 
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due  of  the  act  containing  nothing  more  than  detailed  regula- 
tions for  the  collection  and  application  of  the  tolls. 

At  the  time  this  compact  was  made,  it  was  well  known  that 
the  mail  was  always  transported  by  contractors,  and  that 
whenever  it  was  conveyed  in  carriages,  the  vehicles  belonged 
to  them,  and  were  their  own  private  property,  and  not  the 
property  of  the  United  States.  It  was  equally  well  known 
that  upon  this  road,  as  well  as  many  others,  the  postmaster- 
general,  in  his  contracts,  uniformly  required  that  the  mail 
should  be  carried  in  a  stage  or  coach  capable  of  accommodat- 
ing a  certain  number  of  passengers,  the  presence  of  the  pas- 
sengers being  regarded  as  adding  to  the  safety  of  the  mail, 
and  superseding  tne  necessity  of  any  other  guard. 

This  mode  of  transporting  the  mail  must  have  been  per- 
fectly known  to  the  state  in  1831,  when  the  agreement  was 
made ;  and  in  providing  for  the  exemption  of  carriages  convey- 
ing the  United  States  mail,  both  parties  must  have  intended 
to  exempt  the  vehicles  usually  employed  in  that  service ;  and 
that  carriages  belonging  to  the  contractors,  although  carrying 
passengers,  were  to  pay  no  toll,  while  all  other  vehicles  were 
to  be  charged  at  the  rate  specified  in  the  law.  The  reason  of 
this  exemption  is  evident ;  for  a  toll  charged  upon  the  car- 
riages of  tne  contractor  would,  in  effect,  be  a  charge  upon  the 
Post-ofl&ce  Department,  since  the  contractor  would  be  obliged 
to  make  provision  for  this  expense  when  bidding  for  the  con- 
tract, and  regulate'  his  bid  so  as  to  cover  it. 

In  the  proposition  made  by  Ohio,  nothing  was  said  of  a 
toll  on  the  passengei's  in  a  carriage  of  any  kind,  but  the 
charge  is  made  upon  the  carriage  itself,  according  to  its 
description,  and  the  number  of  horses,  witliout  any  regard  to 
the  number  of  persons  that  may  be  travelling  in  it ;  and  it  is 
evident  that  it  was  at  that  time  supposed  that  the  rates  speci- 
fied and  agreed  on  would  prove  sufficient  to  keep  the  road  in 
repair,  and  that  the  United  States  would  always  therei^ter 
have  the  free  use  of  it,  for  mail-carriages  of  the  usual  kind, 
without  any  burden  upon  them,  direct  or  indirect. 

If  the  expectations  of  the  parties  had  been  realized,  and  the 
tolls  mentioned  in  the  law  had  produced  revenue  enough  to 
preserve  the  road,  no  one,  we  think,  would  have  supposed  that 
tolls  could  be  collected  from  passengers  in  the  mail-stage,  or 
that  the  specified  charges  upon  the  carriages  could  have  been 
reduced,  and  the  deficiency  supplied  by  a  toll  upon  persons 
travelling  in  the  carriages  which  conveyed  the  mail. 

*7421       *  '"  ^^^  ^^^  ^^  Searight  v.  Stokes  and  others^  we  have 
^  already  said,  that  with  an  agreement  like  this  before  us 
between  the  United  States  and  a  state,  we  must  look  at  the 
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relation  in  which  the  parties  stood  to  one  another,  as  well  as 
to  the  subject-matter  of  the  contract,  and  the  object  which  the 
high  contracting  parties  intended  to  attain ;  and  we  must  ex- 
pound it  upon  principles  of  justice,  so  as  to  accomplish  the 
purposes  for  which  it  was  made,  and  not  defeat  their  manifest 
intention,  by  a  narrow  and  literal  interpretation  of  its  words. 
And  regarding  it  in  this  point  of  view,  we  think  it  very  clear 
that  no  part  of  the  burden  of  supporting  this  road  was  in- 
tended to  be  levied  upon  the  United  States,  but  was  to  be 
obtained  altogether  from  other  sources ;  and  that  the  relaCive 
position  and  privileges  of  the  mail-coaches  in  regard  to  tolls, 
as  prescribed  in  the  law,  were  to  be  always  afterwards  main- 
tained, unless  a  deficiency  or  superabundance  of  revenue 
should  render  it  necessary  to  increase  or  diminish  the  rates 
fixed  in  the  law.  For  if  this  were  not  the  case,  the  whole 
detailed  and  particular  provision  in  relation  to  the  things  to 
be  charged,  and  the  rates  to  be  imposed,  as  set  forth  in  the 
law  of  Ohio,  and  so  cautiously  recited  in  the  act  of  Congresb 
consenting  to  the  surrender  of  the  road,  would  be  nugatory 
and  without  an  object.  On  the  other  hand,  this  mode  of  pro- 
ceeding was  the  natural  and  proper  one,  where  two  sovereign- 
ties were  contracting  with  each  other  by  means  of  legislative 
action ;  and  it  was  obviously  adopted  by  the  parties  in  this  in- 
stance in  order  to  show  the  terms  proffered  by  Ohio,  and  as- 
sented to  by  Congress,  and  forms  tne  conditions  of  the  com- 
pact between  them,  so  far  as  their  respective  rights  were  con- 
cerned. 

We  proceed  to  apply  these  principles  to  the  question  before 
us.  The  law  of  the  state,  and  the  order  of  its  Board  of  Pub- 
lic Works,  impose  a  toll  upon  every  one  travelling  in  the  mail- 
stage,  while  the  passengers  in  every  other  vehicle  are  allowed 
to  go  free.  If  this  can  be  done,  it  is  manifest  that  the  United 
States  will  derive  no  benefit  from  the  compact,  and  so  far 
from  enjoying  the  privilege  for  which  they  stipulated,  and  for 
which  they  paid  so  heavily  in  the  construction  of  the  road,  a 
large  portion  of  the  burden  of  repairs  will  be  thrown  upon 
them.  This  is  strikingly  illustrated  by  comparing  the  toll 
charged  upon  coaches  similar  to  those  employed  in  conveying 
the  mails,  with  the  toll  indirectly  levied  upon  the  mail-stage, 
by  a  charge  upon  its  passengers.  According  to  the  rates  con- 
tained in  the  law  of  which  we  are  speaking,  a  four-wheel  car- 
riage, drawn  by  four  horses,  pays  at  each  gate  thirty-one  and 
a  quarter  cents,  and  if  it  is  not  conveying  the  mail,  it  pays 
nothing  on  its  passengers.  This  sum  is  therefore  the  whole 
amount  of  the  toll  to  which  it  is  liable.  Now  the  mails  on 
this  road  have,  we  understand,  been  always  traiinported  in 
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coaches  of  the  above  description,  and  although  under  the 
order  of  the  Board  of  Public  Works,  no  toll  is  charged 
directly  upon  the  carriage,  yet  every  passenger  must  pay  ten 
*7481  c^^^  A^  ^^^^  *g&te,  so  that  the  carriage  of  a  mail-con« 
•J  tractor,  containing  six  passengera,  pays  nearly  double 
as  much  as  a  like  carriage  owned  by  any  one  else  with  the 
same  number.  And  what  still  more  strongly  marks  the  dis- 
advantages to  which  the  United  States  are  subjected  by  this 
order  of  the  board,  these  passengers  may  be  persons  in  the 
service  of  the  United  States,  passing  along  the  road  in  the 
execution  of  some  public  duty,  for  the  order  makes  no  excep- 
tions in  their  favor.  And  although  this  toll,  in  form,  is  laid 
upon  the  passengers  and  not  upon  the  vehicle,  the  result  is 
the  same ;  for  in  either  case  it  is,  in  effect,  a  charge  upon  the 
proprietor  of  the  carriage,  diminishing  his  profits  in  that  por- 
tion of  his  business;  and  when  thus  levelled  exclusively  at 
passengers  in  the  mail-stage,  it  accomplishes  indirectly  what 
evidently  cannot  be  done  airectly  by  a  toll  upon  the  carriage, 
and  in  its  consequences  must  seriously  affect  the  interests  of 
the  United  States.  For  in  bidding  for  a  contract  upon  a  road 
so  much  travelled  as  this,  the  bidder  would  undoubtedly  be 
greatly  influenced  by  the  advantages  which  a  contract  would 
give  him  in  the  conveyance  of  passengers,  as  his  carriages, 
when  carrying  the  mail,  are  entitled  to  go  free.  But  if  they, 
and  they  alone,  are  to  be  subjected  to  this  burdensome  and 
unequal  toll,  it  is  obvious  that  he  must  seek  to  reimburse  him- 
self, by  enlarging  his  demand  upon  the  government.  Indeed, 
if  this  system  of  levying  toll  can  be  sustained,  the  mischief 
may  not  stop  here ;  and  it  will  be  in  the  power  of  any  one  of 
the  states  through  which  the  road  passes  so  to  graduate  the 
tolls  as  to  drive  all  passengers  from  the  mail-stages  into  other 
lines,  and  by  that  means  compel  the  United  States,  contrary 
to  their  wishes,  and  contrary  to  the  public  interest,  to  trans- 
port the  mails  in  vehicles  in  which  no  passenger  would 
travel.* 

Nevertheless  we  do  not  mean  to  deny  the  right  of  the  state  to 
impose  a  toll  upon  passengers  in  the  mail-stages,  provided,  the 
I)ower  is  exercised,  in  a  manner  and  upon  principles,  consistent 
with  the  spirit  and  meaning  of  the  argument  by  which  the 
road  was  transferred  to  the  care  of  the  states.  On  the  con- 
trary, in  the  case  of  Searight  v.  Stokes  and  others,  we  have 
already  said  that  such  a  toll  may  be  lawfully  collected.  But 
as  no  toll  on  passengers  had  been  proposed  by  the  law  of 
Pennsylvania,  the  opinion,  on  that  occasion,  is  expressed  in 

'  Cited.    Pasaenger  Cases.  7  How.,  521. 
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^neral  terms,  as  to  the  right ;  the  case  then  under  considera- 
tion, not  calling  upon  the  court  to  speak  more  particularly 
upon  the  subject.  The  Ohio  law,  however,  brings  the  ques- 
tion directly  before  us,  and  makes  it  necessary  to  state  more 
fully  and  precisely  the  opinion  of  the  court. 

The  true  meaning  of  the  compact  we  understand  to  be  this. 
The  carriages  carrying  the  mail,  with  their  passengers,  travel- 
ling in  the  known  and  customary  manner,  were  to  pass  toll 
free,  as  well  as  other  vehicles  laden  with  the  property  of  the 
United  States  and  the  persons  employed  in  their  service,  as 
mentioned  in  the  proviso  hereinbeiore  recited ;  and  the  road 
was  to  be  kept  in  repair  by  the  *revenue  derived  from  rmjAA 
the  tolls  specified  in  the  Ohio  law,  according  to  the  '- 
rates  there  set  forth,  provided  they  should  prove  to  be  sufficient 
for  the  purpose.  No  toll  was  at  that  time  proposed  upon  pas- 
sengers in  any  vehicle,  and  passengers  in  the  mail-stage  there- 
fore had  no  peculiar  privilege  in  going  free,  and  merely  passed 
along  the  road  upon  the  same  terms  with  those  who  were  trav- 
elling in  other  carriages.  And  as  the  compact  contains  no 
stipulation  for  the  exemption  of  travellers  in  the  mail-stages, 
the  general  government  can  demand  no  advantages  in  their 
behalf,  which  are  not  extended  to  passengers  in  other  vehicles. 
But  they  have  a  right  to  insist  that  the  equality  upon  this 
subject,  which  the  law  of  Ohio  originally  proposed,  shall  still 
be  maintained ;  that  the  privilege  and  advantages  intended  to 
be  secured  to  the  carriages  conveying  the  mail,  over  those 
granted  to  other  vehicles,  shall  be  preserved  in  substance  and 
reality  as  well  as  in  form ;  and  that  the  passengers  in  the  mail- 
stages  shall  not  be  selected  and  set  apart,  as  the  especial 
objects  upon  which  burdens  are  to  be  laid,  and  to  which  trav- 
ellers in  other  carriages  are  not  to  be  subjected. 

If,  therefore,  the  revenue  from  the  road,  according  to  the 
rates  originally  agreed  on,  was  found  to  be  inadequate,  then 
the  state  had  undoubtedly  a  right  to  increase  the  rate  on  any 
thing  before  subject  to  toll ;  or  might,  if  it  was  deemed  more 
advisable,  leave  the  tolls  as  they  stood,  and  charge  in  addition 
to  them  a  toll  ou  passengers.  And  if  instead  of  selecting  the 
persons  travelling  in  the  mail-coaches,  and  laying  the  burden 
exclusively  upon  them,  all  passens^ers  in  vehicles  of  any  kind 
had  been  equally  charged,  the  real  and  substantial  advantafi^es 
and  privileges  to  which  the  United  States  are  entitled  under 
the  agreement  would  have  been  preserved,  and  the  equality  in 
relation  to  passengers  originally  existing  between  the  mail- 
coaches  and  other  carriages  would  not  have  been  disturbed. 
And  it  is  in  this  manner  onlv,  in  our  judement,  and  as  a  toll 
in  addition  to  that  specifically  stated  in  the  contract,  and  im- 
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posed  equally  upon  passengers  in  every  description  of  vehideit 
that  persons  travelling  in  the  mail-stages  can  be  lawfully 
charged,  without  first  ootaining  the  assent  of  Congress. 

The  15th  section  of  the  law  of  1881  has  been  relied  on  in 
the  argument,  as  reserving  to  the  state  the  right  to  make  any 
alteration  it  might  afterwards  think  proper  without  regard  to 
the  interest  of  the  general  government.  It  is  true  tmit  this 
section  begins  with  a  declaration  that  it  shall  be  lawful  for  the 
General  A^embly  at  any  future  session,  without  the  assent  of 
Congress,  to  change,  alter,  or  amend  the  act.  But  this  clause 
evidently  relates  to  the  various  provisions  made  in  the  law  for 
the  collection  and  disbursement  of  the  money  arising  from  the 
tolls  proposed  to  be  charrod.  The  United  States  could  have 
no  interest  in  these  details,  and  they  were  therefore  properly 
retained  in  the  hands  of  the  state.  And  so  in  regard  to  the 
*7451  P^^^^?^  ^^  passing  free  on  certain  occasions,  given  by 
-■  the  *law,  it  is  undoubtedly  in  the  power  of  the  state, 
if  it  thinks  proper,  to  revoke  it,  since  the  exemption  was  a 
mere  voluntary  act,  founded  on  no  valuable  consideration,  but 
growing  out  of  what  was  then  supposed  to  be  a  just  and  lib- 
eral policy,  which  the  state  could  afford  to  exercise;  but 
which  it  had  the  right  to  change  whenever  it  was  deemed 
necessary  to  do  so.  But  a  full  and  valuable  consideration  had 
been  paid  by  the  United  States  for  the  privileges  reserved  to 
them,  and  they  were  a  part  of  the  contract  which  transferred 
the  road  to  the  care  of  the  state.  And  this  beine  the  case, 
the  section  in  question  cannot  by  any  sound  rule  of  construc- 
tion be  regarded  as  inconsistent  with  the  contract  contained 
in  another  part  of  the  same  law,  and  as  placing  the  rights 
secured  to  one  party  entirely  at  the  discretion  ana  the  control 
of  the  other.  The  reservations  of  power  to  the  state,  evi- 
dently relate  to  subjects  in  which  the  general  government  had 
no  separate  interest;  and  they  would  have  been  altogether 
unnecessary  and  useless  if  the  state  had  not  considered  the 
preceding  part  of  the  law  as  the  proffer  of  a  compact  which 
was  to  be  obligatory  upon  it,  if  assented  to  by  Congress. 

There  ip  a  clause  in  the  law  of  1887,  which  would  appear  to 
distinguish  between  the  mail-stages,  in  relation  to  toll,  where 
more  than  one  mail  passed  along  the  road  on  the  same  day. 
Upon  this  point  it  may  be  proper  to  say,  that,  in  the  opinion 
of  the  court,  it  rests  altogether  in  the  discretion  of  the  post- 
master-general, where  the  power  has  been  conferred  on  him  by 
Congress,  to  determine  at  what  hours  the  mail  shall  leave  par- 
ticular places  and  arrive  at  others ;  and  to  determine  whether 
it  shaU  leave  the  same  place  only  once  a  day  or  more  fre- 
quejitly.  Upon  this  point  his  decision  is  absolute,  when  the 
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difloretioii  k  oommitted  to  him  by  the  laws  of  the  United 
States,  and  caanot  be  controlled  by  a  state  or  by  the  courts. 
And  in  the  case  of  Searighb  v.  JStokes  and  othevB^  when  the 
court  speak  of  abases  by  the  contractors  in  the  number  of 
carriages  employed,  and  of  the  right  of  the  court  to  enforce 
the  compact,  it  will  be  seen  by  a  reference  to  the  opinion,  that 
it  is  confined  to  cases  where  the  mail-bags,  directed  to  leave 
the  post-office  at  the  same  time,  are  unnecessarily  divided 
among  a  number  of  carriages  in  order  to  evade  the  payment 
of  toll;  and  the  opinion  expressed  on  that  occasion  by  the 
court  does  not  apply  to  st^es  leaving  the  post-office  with 
mails  at  different  hours,  in  obedience  to  the  orders  of  the 
department.  In  the  latter  case  it  is  immaterial  whether  the 
mails  are  light  or  heavv.  The  postmaster-general  is,  upon  this 
subject,  the  proper  and  only  jud^  of  what  the  public  interest 
and  convenience  requires,  and  nis  decision  cannot  be  ques- 
tioned by  the  courts. 

The  provision  upon  this  subject,  however,  appears  to  have 
been  intended  to  guard  against  abuses  by  contractors,  rather 
than  to  interfere  with  the  powers  of  the  postmaster-general. 
And  in  regard  to  the  toll  imposed,  as  hereinbefore  mentioned, 
if  it  is  necessary  for  the  support  of  the  road,  it  is  in  the  rmnAa 
power  of  the  parties  to  the  compact  *to  modify  it  at  ^ 
their  pleasure,  and  to  give  the  state  the  power  it  has  exer- 
cised. But  according  to  the  terms  of  the  contract,  as  it  was 
origpj:ially  made,  and  still  stands,  the  toll  upon  passengers  in 
the  mail-stages,  laid  in  the  manner  hereinbefore  stated,  cannot 
lawfully  be  demanded,  and  the  judgment  of  the  state  court 
must  therefore  be  reversed. 

Mr.  Justice  DANIEL. 

From  the  decision  just  pronounced  on  behalf  of  the  majority 
of  the  court,  I  am  constrained  to  dissent.  Upon  the  princi- 
ples involved  in  the  decision,  so  far  as  they  have  been  assumed 
as  the  foundation  of  rights  in  the  federal  government,  or  in 
the  postmaster-general  as  its  agent  or  representative,  indepen- 
dently of  anv  agreement  with  the  state  of  Ohio,  my  opinion 
has  jdready  been  declared.  That  opinion  was  expressed  on  a 
similar  point  arising  in  the  case  of  Searight  v.  Stokes  et  al.^ 
during  the  present  term ;  it  is  unnecessary,  therefore,  on  this 
occasion  to  repeat  it.  With  respect  to  the  compact  which  is 
said  to  have  been  made  between  the  federal  government  and  the 
tftate  of  Ohio,  by  the  act  of  Congress  relinquishing  the  control 
of  the  Cumberland  road  to  the  state,  ana  by  the  act  of  the 
Ohio  l^i^lature,  assuming  the  control  and  management  of  that 
road,  it  has  not  to  my  mind  been  shown  that  this  compact  has 
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in  any  respect  been  violated  by  the  state.  A  cursory  view  cl 
the  legislation,  both  by  the  state  and  by  Congress,  wiU  estab- 
lish the  very  converse  of  any  such  inference.  That  the  several 
proceedings  on  the  part  of  the  state  steer  entirely  clear  of 
collision  with  the  letter  of  that  compact,  has  not,  so  far  as  I 
have  heard,  been  even  disputed.  The  statute  of  Ohio,  passed 
on  the  4th  of  February,  1881,  after  several  provisions — ^Ist, 
investing  the  governor  of  the  state  with  power  to  take  under 
his  care  that  portion  of  the  Cumberland  road  comprised  within 
the  limits  of  the  state  ;  2dly,  prescribing  the  rates  of  toll  tp  be 
collected ;  8dly,  laying  down  regulations  foi  the  police  of  the 
road ;  contains  in  the  second  proviso  of  the  4th  section  the 
following  enactment:  ^^ Provided  also,  that  no  toll  shall  be 
received  or  collected  for  the  passage  of  any  stage  or  coach 
carrying  the  United  States  mail,  or  horses  bearing  the  same,  or 
any  wagon  or  carriage  laden  with  the  property  of  the  United 
States,  or  any  cavalry  or  other  troops,  arms  or  military  stores 
belonging  to  the  same,  or  to  any  of  the  states  of  the  union ; 
or  any  person  or  persons  on  duty  in  the  military  service  of  the 
United  States,  &c.,  &c.^'  The  15th  section  of  the  same  law  is 
in  the  following  words:  "That  it  shall  be  lawful  for  the 
General  Assembly  at  any  future  session  thereof,  without  the 
assent  of  Congress,  to  change,  alter,  or  amend  this  act ;  provi- 
ded that  the  same  shall  not  be  so  changed,  altered,  or  amended, 
as  to  reduce  or  increase  the  rates  of  toll  hereby  established, 
below  or  above  a  sum  necessary  to  defray  the  expenses  incident 
*7471  ^  ^^^  preservation  and  repair  of  the  said  road,  to  the 
-'  erection  of  gates  and  toll-houses  *thereon,  and  for  the 
payment  of  the  fees  or  salaries  of  the  superintendent,  the  col- 
lectors of  tolls,  and  such  other  agents  as  may  be  necessarily 
employed  in  the  preservation  and  repair  of  the  same,  accord- 
ing to  the  true  intent  and  meaning  of  the  act."  The  act  of 
Congress  of  the  2d  of  March,  1881,  (4  Story  L.  U.  S., 
p.  2250,)  is  nothing  more  than  a  literal  recital  of  the  law  of 
Ohio,  and  an  entire  and  unqualified  assent  to,  and  adoption  of, 
that  law.  These  statutes  comprise  all  that  has  been  ever 
done  by  the  state  and  federal  governments,  which  amounts  to 
any  thing  in  the  nature  of  an  agreement  or  compact  between 
them  in  reference  to  the  Cumberland  road.  Let  us  now 
inquire  what  it  is  that,  by  reasonable  and  proper  construction, 
these  laws  import?  .  And  it  should,  in  their  examination,  ever 
be  borne  in  mind,  that  whatsoever  the  law  of  Ohio  has  ordained 
in  reference  to  its  subject  matter ;  whatever  rights  or  powers 
it  has  claimed  for  the  state  in  regard  to  it,  the  act  of  Congress 
has  unconditionally  recognized  the  whole.  The  second  pro* 
viso  of  the  4th  section,  already  quoted,  contains  no  stipulation 
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that  ordinaij  trayelleiB  or  passengers,  or  any  others  indeed,  or 
any  descriptions  of  property,  save  those  expressly  enumerated 
in  the  proviso,  shall  pass  upon  the  road  free  of  toll.  It  con- 
cedes to  the  federal  government  that  stages  carrying  the  mail, 
i.  e.  the  carriages  and  the  horses  necessary  for  their  use,  and 
the  mail  itself,  should  not  pay  toll ;  but  with  respect  to  private 
travellers,  and  to  every  thing^  within  or  without  those  carriages, 
the  law  is  entirely  silent.  By  what  correct  implication,  then, 
can  the  power  of  the  state  to  levy  tolls  on  travellers  in  such 
carriages  be  taken  away.  I  can  conceive  of  no  implication 
tending  to  such  a  result,  which  would  not  obviously  do  vio- 
lence to  the  language  of  the  statute,  as  it  would  to  every 
correct  rule  of  construction,  and  to  every  intendment  consist- 
ent with  the  natural  and  plain  objects  of  the  law.  The  fact 
that  the  -state  has  exacted  tolls  on  passengers  in  the  stages 
carrying  the  mails,  only  beyond  a  certain  number  of  carriages 
so  employed,  can  by  no  correct  reasoning  affect  the  right  of  the 
state  in  this  matter,  however  it  might  be  received  as  a  measure 
either  of  policy  or  liberality ;  for  having  the  power  absolutely 
to  exact  tolls  of  all  travellers  on  the  road  not  exempted  by  the 
proviso,  this  power  carried  with  it,  by  every  sound  rule  of  logic, 
the  right  to  discriminate  between  the  subjects  of  her  power. 
She  had  then  a  perfect  right  to  declare  that  travellers  in 
specified  carriages  carrying  the  mail  should  pass  free  of  toll, 
and  that  those  transported  in  other  vehicles,  although  bearing 
the  mail,  likewise  should  be  subjected  to  the  payment  of  toll. 
Such  a  reflation  the  state  had  the  power  to  enact,  had  it 
been  the  oictate  of  mere  caprice.  A  correct  apprehension, 
however,  of  her  policy  and  interests  in  reference  to  this  road, 
and  in  reference  to  the  accommodation  of  the  public,  will 
develop  a  more  enlarged  and  more  equitable  motive  for  the 
measures  adopted  by  the  state,  showing  those  measures  r«>74o 
to  have  been  produced  by  the  *force  of  supervening  ^ 
circumstances.  It  cannot  be  denied,  that  in  assuming  the 
management  of  this  road,  the  purpose  of  the  state  was  to 
maintoin  and  preserve  it  as  a  commodious  highway.  By  the 
title  of  the  law  passed  for  its  assumption,  viz.,  ^^  An  act  for 
the  preservation  and  repair  of  the  United  States  road,"  as  well 
as  by  every  clause  and  provision  of  that  law,  this  object  is 
clearly  evinced.  It  is  equally  undeniable,  that  the  means  in 
contemplation  for  the  accomplishment  of  this  object  were  the 
usual  and  natural  means  by  which  artificial  highways  are 
supported,  viz.:  the  tolls  collectable  on  travellers  and  on 
property  transported  upon  it.  The  concession  to  the  federal 
government  of  the  free  passage  of  a  portion  of  its  mails  over 
this  road,  and  of  the  vehicles  in  which  they  might  be  carried, 
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was  an  act  of  fairness  acd  liberality  which  should  not  be  madd 
the  pretext  for  abuse  and  monopoly,  such  as  must,  if  permitted^ 
dry  up  the  source  whence  the  means  of  maintaining  the  road 
are  to  be  derived,  and  which  would  operate  for  the  exclosiTe 
advantage  of  the  favorites  of  such  monopoly,  and  for  the 
serious  injury  of  the  public.  To  guard  against  consequences 
like  these,  the  power  reserved  by  the  15th  section  of  the  law 
of  1881  was  retained  by  the  state,  a  power  expressly  recognized 
to  its  full  extent  by  the  act  of  Congress  adopting  the  lormer 
law;  and  it  can  as  little  be  doubted,  that,  in  the  practical 
experience  of  those  consequences,  and  in  the  intention  of 
applying  a  remedy  for  them,  the  law  of  Ohio  of  March  9ds, 
1838,  and  the  order  of  the  Board  of  Public  Works  of  tiie  sam^ 
state,  had  their  origin. 

But  it  is  argued  that  the  exaction  of  tolls  on  travellers  in 
stages  carrying  the  mails,  would  be  a  violation  of  the  compact 
between  the  two  governments,  because  it  would  enhance  the 
demands  of  contractors  for  transporting  the  mail,  and  thereby 
become  a  tax  upon  the  federal  treasuiy,  and  in  the  same  degree 
an  impediment  to  the  conveyance  of  the  mails.  It  is  a  suffi- 
cient reply  to  such  an  argument  to  remark,  that  neither  the 
law  of  Ohio  nor  the  act  of  Congress  adopting  that  law,  stipu- 
lates any  exemption  from  tolls  on  travellers,  but  the  exemption 
is  limited  to  carriages  only;  and  it  is  an  inflexible  rule  of  con- 
tract, too  familiar  to  be  commented  on  here,  that  neither  party, 
singly,  can  superadd  a  term  or  condition  to  a  contract  confr- 
pleted.  This  argument  is  therefore  utterly  without  force,  even 
if  the  effects  it  seeks  to  deduce  could  be  demonstrated.  It  is 
fallacious  too  in  another  respect.  The  monopoly  in  support 
of  which  it  is  adduced,  by  enabling  the  mail  contractor  to 
drive  off  all  competition,  whilst  it  puts  it  in  his  power  to 
withhold  the  tolls  by  payment  of  which  the  road  would  be 
supported,  enables  him  to  practise  the  very  extortions  upon 
the  government  which  fair  competition  would  be  the  surest 
means  of  preventing.  But  conceding,  for  the  moment,  that  a 
denial  to  the  contractor  of  the  privilege  now  contended  for, 
might  enhance    the    price   of   transporting    the    mails,  the 

*''491  ^^^^^^^  ^^^^  ^^U  properly  arises,  whether  this  effect 
J  «^were  the  language  of  the  law  even  doubtful)  would 
justify  the  extension  to  him  of  such  a  privilege?  A  just  view 
of  the  legislation  of  both  the  state  and  federal  govemmente, 
and  of  the  obvious  purposes  of  that  legislation,  must  compel 
a  negative  answer  to  this  question.  The  purposes  designed  by 
this  legislation  were  the  preservation  and  repair  of  the  National 
road.  Such  are  the  objects  announced,  not  only  in  the  titles 
of  the  laws  themselves,  but  provided  for  in  all  their  enaetiM 
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sections ;  and  tlie  quo  modo  declared  by  these  enactments  is 
the  levying  of  tolls.  Is  it  then  reasonable  or  logical,  or  rather 
is  it  not  inconsistent  and  contradictory,  to  attempt  to  deduce 
from  them  conclusions  which  fall  not  within  their  terms,  but 
which  go  to  defeat  every  end  which  must  have  been  within 
the  contemplation  of  the  parties;  for  which  indeed  these 
enactments  all  profess  to  have  been  made.  Is  not  this  attempt 
in  violation  of  all  rules  for  the  construction  either  of  statutes 
or  contracts,  which  always  preserve  the  main  and  obvious 
intentions  of  legislators  or  of  contracting  parties,  to  the  exclu- 
sion of  minor  though  seemingly  contradictory  considerations  ? 
But  the  language  of  these  laws  is  by  no  means  equivocal. 
Except  for  the  exemption  contained  in  the  second  proviso  of 
the  4th  section  of  the  Ohio  statute  of  1881,  all  mails  and  the 
carriages  in  which  they  are  transported,  the  troops,  arms,  and 

Eropeity  of  the  United  States  of  every  description,  would  have 
een  subject  to  the  payment  of  tolls ;  and  tne  exemption  can 
be  extended  no  farther  than  the  plain  and  natural  import  of 
the  language  of  that  proviso  will  justify. 

Again,  it  has  been  said,  that  the  exaction  of  tolls  from 
travellers  in  the  mail-stages  would  be  a  violation  of  the  con- 
tract, because  by  such  a  demand  travellers  would  be  excluded 
from  those  stages,  and  that  the  safety  of  the  mails  would  be 
endangered  by  this  exclusion ;  it  being  assumed  by  this  argu- 
ment that  the  travellers  are  to  constitute  a  guard  to  the  mails. 
To  this  seemingly  strange  and  far-fetched  argument,  it  might 
be  sufficient  to  answer,  as  was  done  to  the  former,  that  no 
stipulation  for  the  transportation  of  such  a  guard,  (if  by  any 
violence  to  language  ordinary  casual  wayfarers  could  be  so 
denominated,)  is  contained  in  the  contract;  and  that  the 
attempt  thus  to  introduce  any  such  stipulation  or  engraft  it 
upon  that  contract,  is  a  palpable  and  unwarrantable  interpola- 
tion upon  its  terms  and  its  objects.  In  the  next  place,  the 
propounders  of  this  argument  may  be  challenged  to  show 
either  the  duty  or  the  willingness  of  such  travellers,  to  take 
upon  themselves  the  hazards,  the  trouble,  or  the  responsi- 
bilities of  guarding  the  United  States  mails.  With  equal 
cogency  may  those  who  thus  reason  be  called  upon  to  prove, 
that  amongst  the  promiscuous  multitudes  who  travel  in  stages, 
there  may  not  be  comprised  those  who  roam  the  country  with 
the  view  of  committing  depredations,  and  from  whose  designs 
the  safety  of  the  mails  may  be  most  endangered. 

Upon  a  full  consideration  of  this  case,  I  am  brought  r«'TCA 
to  conclude,  *that  the  acts  of  the  legislature  of  Ohio,  '■ 
subsequent  in  date  to  the  2d  of  March,  1831,  and  the  pro* 
ceedings  of  the  Board  of  Public  Works  of  that  state,  founded 
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upon  those  statutes,  are  in  violation  of  no  principle  or  right 
guarantied  by  the  Constitution  of  the  United  States,  nor  of 
any  acts  of  Congress  passed  in  pursuance  thereof;  nor  of  any 
contract  at  any  time  existing  between  the  state  of  Ohio  and 
the  federal  government.  I  am  farther  of  opinion,  that  the 
aforesaid  laws  of  Ohio  were  on  the  contrary  designed,  and  are 
of  a  tendency,  fairly  and  justly,  to  distribute  the  tolls  col- 
lectible within  her  limits,  on  the  road  in  question,  so  as  to 
make  them,  properly  subservient  to  the  views  of  the  federal 
government  and  of  the  government  of  Ohio,  at  the  times 
of  passing  of  the  state  law  of  February  4th,  1831,  and  the 
act  of  Congress  of  the  2d  of  March,  1881 ;  and  in  conformity 
with  the  express  lanmiage  of  those  laws;  and  to  prevent 
unwarrantable  monopoly,  and  serious  if  not  fatal  detriment  to 
the  road.  I  think  that  the  decision  of  the  Supreme  Court  of 
Ohio,  being  a  correct  exposition  of  the  laws  designed  to  effect 
these  important  objects,  ought  therefore  to  be  afimrmed. 


<*•»» 


Lessee  of  Philip  Hickey  et  al..  Plaintiff  ik  ebbob  v. 

James  A.  Stewabt  et  al. 

A  defendant  In  ejectment  cannot  protect  himself  by  setting  np  the  record  In  a 
prior  chancery  suit  between  the  same  parties,  by  which  the  plaintiff  In  the 
ejectment  had  been  ordered  to  convey  all  his  title  to  the  defendant  in  the 
ejectment,  but  in  consequence  of  the  party  being  beyond  the  jurisdiction  of 
the  comt,  no  snch  conveyance  had  been  miEule. 

And  this  is  so,  although  the  Court  of  Chancery,  in  following  up  its  decree,  had 
legally  issued  a  habere  facias  poasesHonem,  and  put  the  defendant  in  eject- 
ment in  possession  of  the  land  J 

By  the  treaty  of  1705,  between  the  United  States  and  Spain,  Spain  admitted 
that  she  had  no  title  to  land  north  of  the  thirty-first  degree  of  latitude,  and 
her  previous  grants  of  land,  so  situated,  were  of  course  void.  The  country, 
thus  belonging  to  Georgia,  was  ceded  to  the  United  States,  In  1802,  with  a 
reservation  that  all  persons  who  were  actual  settlers  on  27th  October,  1795, 
should  have  their  grants  confirmed.  Congress  provided  a  board  of  commis- 
sioners to  examine  these  grants,  and  declared  that  their  decision  should  be 
final.> 

The  Court  of  Chancery  of  the  state  of  Mississippi  had  no  authority  to  establish 
one  of  these  grants  which  had  not  been  brought  within  the  provisions  of  the 
act  of  Congress.  The  claim  itself  being  utterly  void,  and  no  power  having 
been  conferred  by  Congress  on  that  court  to  take  or  exercise  jurisdiction 
over  it,  for  the  purpose  ot  imparting  to  it  legality,  the  exercise  of  jurisdiction 
was  a  mere  usurpation  of  judicial  power,  and  the  whole  proceeding  of  the 
court  void. 

The  doctrine  of  this  court  in  EUiott  v.  Peireolt  1  Pet.,  d40,  reviewed  and  oon- 

^See  PttlUam  v.  Pulliam^  10  Fed.    past  *787.    Rblixd  on.    La  Bocht 
Bep.,  47.  V.  Jonee,  0  How.,  170.    Citbd.    Rob' 

*  Applied.     United  8tate$v.  King,    inson  v.  Minor ^  10  How.,  644. 
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firmed,  yiz.,  "that  the  Jnrisdictlon  of  any  court  exercising  authority  over 
a  subject  may  be  inquired  into  in  every  other  court  where  the  proceedings 
of  the  former  are  relied  on,  and  brought  before  the  latter  by  the  pai^ 
claiming  the  benefit  of  such  proceeding.''  * 

•This  case  was  brought  up,  by  writ  of  error,  from  rmirgi 
the  Circuit  Court  of  the  United  States,  for  the  southern  ^ 
district  of  Mississippi. 

It  was  an  ejectment  brought  by  Hickey's  lessee  against  the 
defendants,  as  the  heirs  of  Robert  Starve,  for  two  thousand 
acres  of  land  in  the  state  of  Mississippi. 

The  facts  in  the  case  are  fully  set  forth  in  the  opinion  of 
the  court. 

The  question  was,  whether  or  not  the  court  below  erred,  in 
permitting  to  be  read  in  evidence,  on  the  part  of  the  defend- 
ants, the  record  of  a  former  chancery  suit  between  the  same 
parties,  in  which  the  court  had  decreed  that  all  the  title  of 
Hickey  et  al.  should  be  conveyed  to  the  heirs  of  Starke. 

Coxe  and  Walker^  for  the  plaintiff  in  error. 
nender9on  and  «7<me«,  for  the  defendants  in  error. 

Coxe  said  that  the  condition  of  the  country  where  the  land 
in  question  was  situated  was  described  in  12  Wheat.,  524. 
The  distinction  is  important  between  an  acquired  country  and 
that  where  a  disputed  boundary  was  settled.  Different  codes 
of  laws  prevail  in  the  one  and  the  other.  12  Wheat.,  586, 
another  case. 

This  being  an  adjusted  boundary,  there  was  no  obligation  to 
recognize  Spanish  grants.    12  Wheat.,  535. 

The  United  States  derived  all  their  proprietary  title  from 
Georgia,  1  Laws  U.  S.,  488 ;  and  took  it  only  upon  certain 
conditions,  8  Id.,  89,  880,  491,  546. 

The  act  of  1808  provided  that  the  decisions  of  the  commis- 
sioners should  be  final.  Under  it,  our  claim  was  registered 
and  confirmed,  in  1804. 

Our  title  is  therefore  complete.  But  the  defendants  set 
up  the  decree  of  a  court  of  equity,  and  the  first  question  is, 
can  the  courts  of  the  United  States  recognize  any  power  in  a 
state  court  to  divest  us  of  our  title  ?  The  judgment  of  the 
commissioners  was  made  final ;  and  as  to  the  effect  of  this,  see 
4  Cranch,  269 ;  9  Id.,  127 ;  8  Wheat.,  246 ;  6  Id.,  109 ;  9  Pet., 
8 ;  10  Id.,  449 ;  2  Bos.  &  P.,  892. 

Decisions  may  be  impeached  for  fraud;  but  it  must  be  fraud 

*  Relied  on.     Williamaon  y.  Ber-    v.  Whitman,  18  Wall,  467.    See  note 
ry^  8  How.,  641.    CrrcD.    Thompson    to  Williamwrn  v.  JSernv,  mipra. 
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in  obtaining  the  judgment,  and  not  pre-existing.    Stoiy  Confl. 
of  Laws,  690,  691,  692 ;  2  Kent  Com.,  118, 

The  state  of  Mississippi  could  not  hare  divested  us  of  our 
title  by  an  act  of  legislation.  How  then  can  one  of  its  courts 
doit? 

Again,  it  is  a  decree  of  a  court  of  equity.  The  title  of  ihe 
plaintiff  is  a  statutory  title  from  the  United  States,  whose 
authority  no  one  doubts.  Can  equity  interfere  ?  The  act  of 
Congress  says  that  the  decision  of  the  commissioners  shall  be 
final.  The  rule  of  law  is  positive,  and  equity  cannot  relieve 
against  a  positive  law.  1  Story  Eq.,  §8  10,  11,  64. 
*7^^1       *^^  action  at  law  cannot  be  maintained  upon  a 

*     J  decree  in  equity.    8  Wheat.,  697;  8  Bam.  &  Ad.,  62. 

If  the  party  cannot  maintain  a  suit,  he  cannot  defend  him- 
self in  ejectment.    Lewin  Trusts,  247,  482. 

(^Coxe  then  objected  to  the  decree  in  many  points  of  form.) 

Henderson^  for  defendants. 

Of  the  second  and  third  instructions  refused  to  the  plafai- 
tifb,  we  justify  the  court's  refusal  in  the  language  of  the 
decree  itself: 

^*  That  the  title  of  the  defendant  was  obtained  by  fraud  and 
force  and  violence,  against  the  equity  of  complainant's  ances- 
tor, *  *  it  is  therefore  ordered,  adjudged,  and  decreed,  that 
the  title  of  defendants  to  said  tract  of  land  be,  and  the  same 
is  hereby  declared  to  be  fraudulent  and  void  as  against  com- 
plainants." 

The  legal  title  of  the  plaintifRs  herein  does  not,  therefore, 
"  remain  unaffected  at  law  by  said  decree,"  •  *  and  the  de- 
cree does  not  limit  its  cancellation  of  title  to  equity  merely ;  but 
it  finds  and  adjudges  the  title  ^^  fraudulent  and  void,"  as  against 
our  grantors  ana  title.  And  so,  too,  we  defend  the  court 
below  in  refusing  the  fourth  instruction  asked  by  plaintifGs 
below. 

The  decree  is,  that  the  defendants  shall  ^*  deliver  to  com- 
plainants the  full,  peaceable,  and  actual  possession  of  said 
tract  of  land." 

The  presumption  of  law  must  arise,  therefore,  that  the  facts 
found  to  subsist,  in  conformity  with  the  decree,  were  brought 
about  in  conformity  with  its  command,  and  possession  so 
surrendered,  and  so  taken,  may  assuredly  be  lawniUy  retained. 
It  was  so  ordered  to  be  given,  that  it  might  be  retained. 

And  of  the  charges  given  by  the  court,  at  the  instance  of 
the  defendants,  they  vindicate  themselves  on  reading— -self- 
evident  propositions  on  their  face. 

Without  further  noting  these  particular  criticisms,  we 
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pass  to  meet  the  substantial  propositions  from  which  they 
proceed,  viz. : 

1.  Was  the  chancery  record  admissible  in  evidence  for  any 
purpose  ?  and  if  so, 

2.  What  was  its  legal  effect? 

It  is  objected,  that  these  chancery  proceedings  do  not  pur- 
port to  be  record  at  all.  But  besides,  that  the  defendants 
have  denominated  and  regarded  them  as  a  record,  and  acted 
upon  them  as  a  final  decree  of  the  highest  court  of  law  and 
equity  in  the  state,  and  should  therefore  be  estopped  in  this 
objection,  (see  the  case  on  their  appeal,  1  Pet.,  94 ;)  it  is  mani- 
fest, on  inspection,  it  possesses  all  the  elements  of  a  formal 
and  complete  record.  It  is  between  all  proper  parties,  and 
consists  of  a  bill,  answer,  plea,  and  replication. 

Much  testimony  on  the  matter  in  controversy  appears  to 
have  been  taken,  on  which  the  court  exercised  their  chancery 
discretion  in  directing  an  issue  at  law.  This  was  duly  ten- 
dered, joined  in,  and  verdict  thereupon  rendered;  r«i7CQ 
exceptions  taken,  argued,  and  overruled,  *and  thence  ^ 
decree  ordered,  made  out,  and  duly  enrolled,  and  then  there- 
after appealed  from  to  the  Supreme  Court  of  the  United 
States.  A  judicial  proceeding  with  these  forms  and  contents, 
duly  certified  as  it  is,  must  be  a  record.     7  Cranch,  408. 

It  is  assumed,  too,  that  the  Supreme  Court,  in  treating  the 
case  as  with  plenary  and  original  powers,  transcended  theii 
jurisdiction.  This  conclusion  is  deduced  from  the  assumption 
that,  as  the  decree  was  not  pronounced  till  1824,  the  powers 
of  the  court  were  governed  by  the  laws  of  1822,  found  in 
Poindexter's  Code;  and  that,  by  these  laws,  the  Supreme 
Court,  in  such  a  case,  could  only  certify  its  opinion  to  the 
inferior  court  to  which  the  case  had  been  referred ;  and  the 
inferior  court  must  adopt  and  execute  a  final  decree  in  con- 
formity with  the  opinion  so  certified. 

We  do  not  consider,  if  this  record  were  to  be  tested  by  the 
acts  of  1822,  in  Poindexter's  Code,  the  conclusions  of  the 
appellants  would  follow,  or  that  the  final  jurisdiction  exer- 
cised by  the  Supreme  Court  in  this  case  would  be  rendered 
doubtful.  See  sect.  80,  p.  91 ;  sect.  8,  p.  150 ;  sect.  21,  p.  154, 
of  Poindexter's  Code. 

But,  it  is  to  be  observed,  this  bill  in  chancery  was  filed  in 
the  "  superior  court  of  law  and  equity,"  in  Adams  county,  as 
early  as  1815.  The  date  of  filing  the  bill  does  not  appear  in 
the  record,  but  the  plea  of  one  of  the  defendants  is  sworn  to 
14th  of  October,  1815.  The  controversy  continued  a  li^-pen- 
dens  till  final  decree  at  December  term,  1824. 

The  territorial  act  of  22d  December,  1809,  (Turner  Dig., 
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p.  178,  sect.  116,)  gave  the  jurisdiction  under  which  this  suit 
was  instituted. 

A  further  act  of  the  territory,  of  20th  January,  1814,  (Tur- 
ner Dig.,  p.  201,  sect.  203,)  gave  the  jurisdiction  of  the  Su- 
preme Court  by  which  they  took  cognisance  of  the  cause  on 
reference,  and  which  expressly  authorized  them  ^to  grant 
judgment  thereon  according  to  the  right  of  the  matter,  and 
award  execution." 

In  the  year  1817,  the  territory  became  a  state,  and  the  laws 
generally  were  soon  afterward,  in  1822,  revised  by  Poindex- 
ter,  to  conform  to  the  modified  system  of  jurisprudence 
appointed  by  the  new  constitution.  By  this  constitution,  the 
jurisprudence  of  the  Supreme  Court  was  not  specified,  but 
left  to  the  legislature  to  prescribe.  See  Constitution,  title 
"  Judicial  Department,"  p.  660,  Poindexter's  Code. 

The  act  of  1822  (sect.  6,  pp.  149, 160,  Poin.  Code,)  estab- 
lished  this  jurisdiction.  The  i'oindexter  Code  was  adopted 
and  operative  in  1828,  and  while  this  chancery  case  was  yet 
pending.  But  the  code  expressly  saved  from  its  operation  all 
such  cases  as  were  pending,  by  providing,  per  sect.  7,  p.  8,  of 
the  Code, 

^^That  all  remedies,  which  shall  have  been  commenced 
under  former  laws,  shall  be  and  remain  as  though  the  said 
code  had  never  been  adopted." 

*7541      *^^^  decree  is  therefore  in  conformity  to  the  laws 
-'  in  Turner's  Digest,  and  this  exception  of  the  appellants 
is  manifestly  groundless.    And  full  to  this  point,  see  Blanch- 
ard^s  Adm.  v.  BuckboWs  Adm.j  Walk.  (Miss.),  64. 

It  is  &rther  objected  to  this  record  and  decree,  that  the 
Chancery  Court  of  Mississippi  had  no  jurisdiction  of  the  sub- 
ject-matter, on  the  ground  that  the  title  of  the  patentee  was 
fixed  by  the  government  or  sovereign  power :  1st,  by  the  deci- 
sion of  the  Spanish  Governor ;  2d,  by  the  1st  article  of  the 
compact  of  cession  from  Georgia  to  the  United  States,  of 
1802 ;  and  8dly,  by  the  ascertainment  of  those  entitled  to  con- 
firmation under  said  article  by  the  board  of  commissioners,  as 
per  section  6  of  act  of  Congress  of  3d  March,  1808. 

To  this  we  answer,  1st,  that  no  title,  emanating  from  this  or 
any  other  government,  for  lands  now  within  the  United  States, 
can  claim  immunity  from  investigation  and  adjudication  in  the 
courts.  Aud  if  the  wilful  wrong  or  mistake  of  the  ministerial 
officers  of  government,  or  the  fraud  and  misrepresentation  of 
the  donee  or  grantee,  has  induced  the  issuance  of  a  patent  to 
one  who,  by  the  laws  and  policy  of  the  government,  was  not 
equitably  entitled  to  receive  it,  the  court  may,  as  they  perpet- 
ually do,  redress  the  wrong.  And  2dly,  as  to  the  claim  under 
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flie  act  of  cession,  the  appellants  cannot  be  heard  to  invoke 
any  protection  to  their  title  from  that  article,  to  the  prejudice 
of  the  court's  jurisdiction,  as  they  did  not  show  themselves 
within  the  provision  of  that  article  on  that  occasion.  See  the 
case  on  appeal,  1  Pet.,  94.  And  showing  it  now,  could  in  no 
deeree  impair  the  jurisdiction  then  exercised.  The  patentee 
did  not,  in  the  chancery  suit,  prove  himself  a  settler  on  27th 
October,  1795.  But  had  it  been  shown,  by  the  finding  of  the 
board  of  commissioners  under  the  6th  section  of  the  act  of 
1808,  such  proceeding  could  not  preclude  Starke  from  his 
judicial  inquiry  into  his  rights  for  the  same  lands ;  and  so  the 
Supreme  Court  in  Mississippi  had  previously  adiudged.  See 
case  of  Winn  v.  Coles'  heirs^  Walk.  (Miss.),  119;  2  How. 
(Miss.),  608. 

It  having  been  thus  shown,  the  court  in  Mississippi  had 
rightful  jurisdiction  of  the  cause,  their  decision  upon  the  mat- 
ters in  issue,  and  embraced  in  the  decree,  is  final  and  conclu- 
sive until  reversed.  16  Pet.,  87 ;  6  Wheat.,  109 ;  1  Mason, 
616 ;  8  Wash.,  C.  C,  28 ;  1  Brock.,  126 ;  8  DaU.,  101 ;  2  How. 
(Miss.),  888  to  842. 

What  then  shall  be  adjudged  the  proper  and  legal  effect  of 
our  record,  as  offered  in  defence  to  the  plaintiffs  action.  The 
decree  entitled  those  under  whom  we  claim  to  have  had  a  for* 
mal  conveyance  of  the  legal  title  from  the  patentee.  The 
order  in  this  behalf  having  been  disregarded,  this  act  of  con- 
tumacy is  now  relied  on  as  remitting  the  parties  to  their 
patent  right  of  title,  unaffected  by  the  decree  pronouncing  it 
firaudulent  and  void  as  against  us. 

In  the  view  we  entertain  of  this  point,  the  inquiry  is  rA^gg 
not  regarded  ^essential,  whether  our  decree  has  quali-  ■- 
fled  the  legal  title  with  a  trust  to  our  use  or  not ;  or  whether, 
in  this  relation  of  trustee  and  eestuis  que  trusty  our  equitable 
title  is  a  bar  in  ejectment  to  the  recovery  of  our  trustee 
against  us.  We  think  the  authorities  would  sustain  us  in 
this  position.  A  mortgagee,  whose  debt  has  been  paid  to  him, 
or  a  party  holdinff  the  legal  title  as  a  resulting  trust,  or  that  of 
a  trustee  by  deea,  after  the  trust  is  fully  executed,  cannot 
maintain  ejectment  against  his  cestui  me  trusty  so  entitled  to 
call  for  the  immediate  conveyance  of  the  legal  estate.  2  Har. 
&  M.  (Md.),  17 ;  7  Wend.  (N.  Y.),  879;  8  Johns.  (N.  Y.),  222 ; 
2  Wend.  (N.  Y.),  184;  6  Munt  (Va.),  41;  1  Cowp.,  46;  18 
Johns.  (N.  Y.),  12. 

And  an  equitable  title,  of  like  description,  is  also  adjudged 
in  Mississippi,  (whose  decisions  must  furnish  the  law  to  this 
court  in  this  case,)  as  a  bar  to  this  action.  Braum  v.  Weasfs 
hnrs^  7  How.,  here  in  manuscript. 
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Clear,  however,  ae  our  defence  may  be,  under  this  aspect  of 
the  authorities,  we  think  it  more  obviously  sustained,  oa 
grounds  less  t€chnical  and  of  more  ready  comprehension,  viz. : 
upon  the  rule,  that  whatever  takes  away  the  plaintifiTs  right 
01  possession,  must  bar  his  recovery  in  ejectment,  not\vith- 
standing  his  legal  title.  This  rule  is  displayed  in  its  most 
simple  instances,  when  the  defendant  claims  as  a  lessee,  or 
tenant  in  dower,  or  by  the  courtesy,  &c.  But  it  holds  when- 
ever the  right  to  possession  exists  in  one  party,  though  right 
of  property'  be  in  another.  6  Pet.,  441,  442 ;  9  Wheat.,  624 ; 
8  Wash.  C.  C,  204 ;  16  Johns.  (N.  Y.),  200. 

Now  the  decree  offered  in  evidence  has  expressly  found,  that 
the  patent  is  fraudulent  and  void  as  against  the  better  right  of 
our  vendors.  And  the  defendants  therein,  besides  being  com* 
manded  to  convey  their  title  to  the  complainants,  are  required 
also,  within  sixty  days  thereafter,  to  ^'  deliver  to  complainants 
the  full  and  peaceable  and  actual  possession  of  said  tract  of 
knd." 

Our  derivative  title  under  those  complainants,  and  our  actual 
possession  of  the  said  tract  of  land  being  admitted,  our  right 
to  the  possession  must  be  sustained  at  law  or  equity. 

In  the  Cincinnati  common  case,  6  Pet.,  441,  the  defendant's 
claim  to  right  of  possession  was  established  by  no  such  formal 
and  solemn  proof  as  here  presented,  and  yet  sustained  as  a 
bar  to  the  ejectment.  The  matters  put  in  issue  by  the  parties 
in  our  record,  and  found  by  the  decree,  are  proven  and  estab- 
lished conclusively,  till  the  judgment  be  reversed.  6  Wheat., 
118,  114,  117;  8  Wash.  C.  C,  28;  1  Brock.,  129.  And,  in 
deraignment  of  title  before  a  court,  a  decree  of  title  is  good 
evidence  even  against  a  stranger  to  the  record.   4  Wheat.,  217. 

The  appellants  maintain,  however,  that  the  matters  decreed 
in  a  court  of  chancery  are  only  available  as  evidence  in  a 
chancery  court ;  or  if  admissible  at  all,  in  a  court  of  law,  must 
be  received  with  diminished  consideration,  than  if  adjudged 
in  a  court  of  law.     Not  so. 

♦7661  *^^®  ^*^®  ^^  ^  Wheat.,  118, 114,  and  8  Wash.  C.  C, 
J  28,  were  of  decrees  offered  in  evidence  in  courts  of  law, 
aud  held  of  equal  validity  as  judgments  at  law.  And  the 
former  speculative  opinions,  that  debts  and  charges  on  real 
estate,  established  by  decree,  were  of  less  dignity  and  validity 
than  judgments  at  law,  no  longer  prevail.  8  P.  Wms.,  401, 
n.  (F.) 

In  the  view  we  have  taken  of  the  sufficiency  of  our  defence 

in  showing  our  right  of  possession,  it  is  of  course  unnecessary 

to  maintain  that  a  decree  of  title,  in  legal  consideration,  ie 

equivalent  to  a  conveyance  of  title.     Yet  on  principle*  it  mus^ 
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be  80.  A  commissioner's  deed,  executed  under  a  decree,  is  in 
itself  form  without  substance.  It  has  no  force  or  validity, 
but  in  virtue  of  the  decree.  6  Pet.,  400,  401.  In  10  Id.,  245, 
it  was  decided,  tibat  a  deed  of  conveyance,  made  pursuant  to 
a  decree,  was  in  effect  cancelled  and  annulled  bv  a  reversal  of 
the  decree  under  which  it  was  executed.  But  if,  as  the  appel- 
lants would  maintain,  the  deed  so  executed  passed  the  legal 
title,  it  is  adjudged  hi  this  case  that  the  mere  reversal  of  the 
decree  cancels  and  revests  the  legal  title.  Why,  then,  when 
the  decree,  (as  in  our  record,)  acting  directlv  on  the  legal 
title,  cancels  it  in  the  hands  of  the  holder,  and  expressly  ad- 
judges it  to  belong  to  another ;  why  does  it  not  transfer  the 
legal  title?  In  1  Pet.,  558,  659,  560,  this  principle  is  fully 
maintained.  True,  the  statute  of  Ohio  is  referred  to  for  its 
authority,  but  gpic^e,  if  that  statute  should  be  regarded  as 
any  thing  more  than  declaratory  of  the  legal  effect  of  a  decree 
of  title. 

Chancellor  Kent  considered  the  decree,  even  on  the  fore- 
closure of  a  mortgage,  to  operate  so  directly  on  the  land  and 
the  title,  that  on  motion  of  the  purchaser  of  the  land  (sold 
under  the  decree)  to  have  possession  awarded  him  against  the 
mortgagor's  wife  who  refused  to  surrender,  it  was  adjudged 
the  decree  concluded  the  question  of  possession,  as  against  all 
parties  and  privies,  and  the  court's  writ  of  assistance  was 
directed  in  favor  of  the  application,  and  this,  though  the  de- 
cree had  not  directed  the  possession,  should  be  so  surrendered. 
4  Johns.  (N.  Y.)  Ch.,  614. 

We  believe,  therefore,  our  case  is  so  fortified  in  every  aspect, 
both  in  its  equity  and  at  law,  that  this  court  must  amrm  the 
judgment  of  the  court  below. 

Mr.  Justice  McKINLEY  delivered  the  opinion  of  the  court. 

This  case  is  brought  before  the  court  by  a  writ  of  error  to 
the  Circuit  Court  for  the  southern  district  of  Mississippi. 

The  plaintiffs  brought  an  action  of  ejectment  against  the 
defendants  in  the  court  below ;  and  upon  the  trial,  the  plain- 
tiffs read  in  evidence,  to  the  jury,  the  copy  of  a  plat  and  cer- 
tificate of  survey,  signed  by  Charles  Trudeau,  royal  surveyor 
of  the  province  of  Louisiana,  for  two  thousand  acres  of  land, 
French  measure ;  and  a  patent,  issued  by  the  Spanish  r«i75iT 

Svernor  of  that  province^  thereupon,  to  James  *Mather,  ^ 
ted  the  8d  of  April,  1794;  and  a  deed  of  conveyance  from 
James  Mather  to  George  Mather,  dated  the  26th  day  of  April, 
1808,  for  the  same  tract  of  land ;  and  they  also  read  in  evi- 
dence a  certificate,  dated  the  10th  day  of  April,  1806,  signed 
by  the   ooamussioners,   appointed  by  the   President  of  the 
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United  States,  under  the  act  of  Congress,  of  the  8d  of 
March,  1803,  and  the  act,  supplemental  thereto,  of  the  27th 
of  March,  1804,  confirming  to  George  Mather  the  said  tract 
of  land,  by  virtue  of  the  articles  of  agreement  and  cession 
between  the  United  States  and  the  state  of  Georgia.  It  was 
also  proved  that  George  Mather  died,  about  the  year  1812,  and 
that  James  Mather  was  his  heir ;  and  that  James  Mather  had 
died  pending  the  suit;  and  it  was  admitted  by  the  defendants, 
that  the  plaintiffs  were  the  heirs  of  James  Mather,  ^^and 
whatever  title  he  had  at  his  death  vested  in  them  or  any 
others,  his  heirs,  to  be  shown." 

And  it  was  admitted  by  the  plaintiffs,  ^^  that  the  defendants 
were  in  possession  of  the  land  in  controversy,  and  were  so  at 
the  time  this  suit  was  brought,  under  derivative  titles  from 
Robert  Starke's  heirs,  valid  so  far  as  Starke's  title  was  valid." 
And  the  defendants  in  support  of  the  issue,  on  their  part, 
offered  to  read  the  record  of  the  proceedings  in  a  suit  in 
chancery,  in  the  Supreme  Court  of  the  state  of  Mississippi ; 
in  which  the  heirs  of  Robert  Starke  were  complainants,  and 
the  heirs  of  James  Mather  defendants.  And  by  which  record 
it  appeared,  that  the  complainants  set  up  and  claimed  title  to 
the  land,  here  in  controversy,  under  a  warrant  or  order  of  sur- 
vey, for  two  thousand  acres  of  land,  dated  about  the  29th  dav 
of  December,  1791,  and  the  survey  thereon ;  and  the  defend* 
ants  claimed  title  under  the  survey  and  patent  of  the  Spanish 
government  to  James  Mather.  And  by  the  order  and  decree 
of  that  court,  the  land  in  controversy  in  this  suit,  was 
adjudged  and  decreed  to  the  heirs  of  Robert  Starke. 

To  the  reading  of  which  record  and  proceedings,  as  evidence 
to  the  jury,  the  plaintiffs  objected,  on  these  grounds :  ^^  First. 
That  it  does  not  purport  to  be  a  record  on  its  face,  and  in  its 
context.  Secon^y.  That  said  record  does  not  disclose,  nor 
contain  a  final  decree ;  neither  the  said  record,  nor  the  said 
decree  therein  being  signed  by  the  judges  of  the  said  Supreme 
Court  of  Mississippi.  Thirdly.  That  the  pleadings  and  con- 
text of  said  record  show,  that  the  chancery  suit  was  enter- 
tained and  treated  by  said  Supreme  Court  as  a  matter  of 
original  jurisdiction;  whereas  the  statutes  of  Mississippi 
expressly  provide,  that  the  opinion  of  the  Supreme  Court 
shall  be  certified  to  the  court  below,  whose  action  and  adop- 
tion alone  can  render  the  opinion  of  the  Supreme  Court  final 
upon  a  question  of  law  adjourned  for  its  opinion.  Fourthly. 
That  the  facts  and  the  law  of  the  case  did  not  give  the  Chan- 
eery  Court  jurisdiction,  inasmuch  as,  after  the  treaty  of  1788, 
a  Spanish  warrant  or  order  was  a  mere  nullity,  and  could  only 
be  rendered  vaUd,  by  the  holder  bringing  himself  within 
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the  first  section  of  the  act  of  Congress  of  1803,  by  *resi« 
dence  and  cultivation;  whereas,  as  the  record  shows,  that 
Starke  was  not  within  that  act ;  nor,  if  he  had  been,  could  he 
have  derived  any  equity  against  a  title,  confirmed  by  the 
articles  of  agreement  and  cession  between  Georgia  and  the 
United  States,  of  the  14th  of  April,  1802.  Fifthly.  That 
jurisdiction,  legal  and  equitable,  was  vested  elsewhere,  by  the 
6th  section  of  the  act  of  1808 ;  such  investiture  of  jurisdiction 
in  an  inferior  tribunal  being  exclusive  of  that  of  any  other 
tribunal.  Sixthly.  That  a  record  or  decree  out  of  chancery 
is  not  evidence  of  a  legal,  but  an  equitable  title  only,  and  is, 
therefore,  not  pertinent  to  the  issue  joined.  Seventhly.  That 
the  decree,  if  read  at  all,  must  be  read  as  an  estoppel  by  the 
record,  and  subject  to  the  rules  as  to  estoppels.  Eighthly.  That 
a  decree  in  chancery  must  be  read  on  the  same  footing  as  a 
judgment  at  law;  and  unless  carried  out  by  a  conveyance,  can 
have  no  greater  effect  than  a  judgment  in  ejectment." 

The  court  overruled  these  objections,  and  permitted  the 
record  to  go  to  the  jury,  as  evidence  of  any  fact  decided  by 
it.  To  which  opinion  of  the  court  the  plaintifib  excepted. 
The  plaintiffs,  among  other  instructions,  some  of  which  were 
refused  and  some  granted,  but  which  need  not  be  noticed 
here,  moved  the  court  to  instinict  the  jury,  "  that  the  decree 
read  in  evidence,  by  the  defendant's  counsel,  does  not  per  se 
divest  the  plaintiffs,  or  the  ancestors  of  the  plaintifib,  of  the 
legal  title,  but  that  said  title  remains  unaffected  at  law  by  said 
decree,  and  is  still  in  plaintifik,  if  the  jury  believe  them  to  be 
the  heirs  of  said  Mather." 

There  were  several  instructions  moved  by  the  defendants, 
some  of  which  were  granted,  and  some  refused ;  but  as  they 
are  either  included  in  the  ruling  of  the  court,  already  noticed, 
or  unnecessary  to  the  decision  of  the  points  on  which  we  think 
this  case  ought  to  be  decided,  they  will  not  be  noticed  in  the 
investigation  of  the  subject. 

Two  questions  are  distinctly  presented  by  the  ruling  of  the 
Circuit  Court.  First.  Whether  the  decree  in  the  suit  in  chan- 
cery was  a  bar  to  the  action  of  the  plaintiffs.  Secondly. 
Whether  the  Court  of  Chancery  had  jurisdiction  of  the  sub- 
ject matter  in  controversy  before  it  in  that  case.  For  the 
plaintiffs  in  error,  it  has  been  insisted,  that  the  decree  is  not 
evidence  of  a  legal  title,  even  if  it  were  otherwise  valid,  and. 
therefore,  no  bar  to  the  action  *of  ejectment ;  and  that  the  pos- 
session of  the  defendants  under  the  decree,  without  a  deed  of 
oonveyance  as  directed  by  it,  whether  by  the  writ  of  habere 
faeioB  po88e89iansm  or  otherwise,  gave  no  legal  title  to  the 
defendants ;  and,  therefore,  opposed  no  legal  bar  to  the  plain* 
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tiffB*  action.  And,  secondly,  it  was  insisted,  that  neither  the 
Court  of  Chancery,  nor  the  Supreme  Court  of  the  state  of 
Mississippi,  had  jurisdiction  of  the  subject  matter  presented 
by  the  bill  of  the  complainants.  The  whole  power  to  confirm 
Spanish  titles,  protected  by  the  contract  of  cession  by  the 
state  of  Georgia  to   the   United  States,  having  been   con- 

*7591  ^*^^^^9  ^7  ^^^  ^^  Congress,  on  a  board  of  commission- 
-'  ers,  *whose  decision  was  by  law  made  final,  no  other 
court  could  decide  upon  the  validity  of  those  claims. 

The  converse  of  these  propositions  was  maintained  by  the 
counsel  for  the  defendants.  And  it  was  insisted,  that  the 
decree  operated  as  a  conveyance,  and  also  as  a  judgment  in 
ejectment,-  the  Court  of  Chancery  having  the  power  by  statute 
to  award  the  writ  of  habere  fiicias  ;  and,  therefore,  the  decree, 
and  possession  under  it,  is  a  legal  bar  to  the  action  of  eject- 
ment. And  upon  the  second  point  it  was  insisted,  that  the 
jurisdiction  of  the  court  over  the  subject  matter  of  the  decree 
oould  not  be  inquired  into  by  the  court  below,  nor  by  this 
court,  when  brought  before  either  collaterally.  To  arrive  at 
the  legal  efiPect  of  the  decree,  we  must  inquire  into  the  object 
and  intention  of  the  complainants  in  bringing  the  suit  in 
chancery.  They  charge  in  their  bill,  that  James  Mather  had 
obtainea  from  the  Spanish  government  the  legal  title  to  the 
land  in  controversy,  in  fraud  of  the  rights  of  their  ancestor, 
Robert  Starke ;  and  they  pray  that  by  decree  of  the  court, 
Mather  may  be  compelled  to  surrender  to  them  the  full  and 
entire  possession  of  the  land,  together  with  the  evidences  of 
title  which  he  has  thereto,  and  that  they  may  be  quieted  in 
their  title ;  ^^  and  such  other  and  further  relief  in  the  premises 
as  to  the  court  shall  seem  meet." 

The  court  by  its  decree  established  the  right  of  the  com- 
plainants to  the  land  in  controversy,  and  ordered  Mather's 
heirs,  who  were  all  non-residents  of  the  state  of  Mississippi, 
to  convey  the  land  to  the  complainants,  and  to  deliver  to 
them  the  possession,  and  awarded  the  writ  of  habere  facias  ; 
which  writ  the  Court  of  Chancery  is  authorized  to  order  by  a 
statute  of  the  state.  Without  the  aid  of  this  writ,  the  court 
could  not  have  put  the  complainants  into  possession,  the 
defendants  being  out  of  their  jurisdiction ;  nor  could  they  for 
the  same  reason  compel  a  conveyance  of  the  title  to  the  land. 
The  decree  is,  therefore,  if  otherwise  valid,  nothing  more  than 
an  equitable  right,  ascertained  by  the  judgment  and  decree  of 
a  court  of  chancery ;  and  until  executed  by  a  conveyance  of 
the  legal  title,  according  to  the  decree,  Starke^s  heirs,  and 
those  claiming  under  them,  have  nothing  but  an  equitable 
title  to  the  land  in  controversy. 
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To  enable  the  defendants  in  this  case  to  defend  their  posses- 
sion successfully,  upon  their  own  title,  that  title  must  be 
shown  to  be  a  good  and  subsisting  legal  title,  and  superior  in 
law  to  that  set  up  hy  the  plaintiffs ;  otherwise  it  opposes  no 
legal  bar  to  the  recovery  in  the  action  of  ejectment.  And 
conceding,  what  was  contended  for  in  argument,  that  the 
decree  and  possession  under  it,  by  the  writ  of  habere  facias^  is 
equivalent  to  a  judgment  in  ejectment,  followed  by  like  pos- 
session, it  would  avail  the  defendants  nothing  in  this  case ; 
because  such  a  judgement  and  possession  are  no  bar  to  another 
action  of  ejectment  for  the  same  premises.^  The  defendant 
in  ejectment  can  never  defend  his  possession  against  the  plain- 
tiff upon  a  *  title  in  himself,  by  wliich  he  could  not  re-  r^^jaQ 
cover  the  possession,  if  he  were  out,  and  the  plaintiff  ^ 
in  possession.  Reversing  the  positions  of  the  parties  in  this 
case,  could  the  defendants,  if  plaintiffs,  recover  the  land  in 
oontroversy  upon  this  decree,  and  evidence  of  possession 
under  it,  against  the  title  of  the  plaintiffs  ?  We  have  no  hesi- 
tation in  saying  they  could  not ;  and,  therefore,  the  decree,  if 
founded  upon  a  valid  equitable  title,  would  be  no  legal  bar  to 
the  action  of  the  plaintifb. 


^  The  action  of  ejectment  is  only  a  ment.     HinUm  ▼.  McNeil,  6  Ohio, 

possessory  action— to  determine  who  609;  s.  c.  24  Am.  Dec,  316.    Even 

is  entitled  to  the  possession  of  the  several  verdicts  against  the  defendant, 

land  at  the  moment  suit  was  brought  who  then  accepts  a  lease  from  the 

for  it.    As  Lord  Mansfield  said,  the  plaintiff,  and  promises   to  give  no 

plaintiff  ou£ht  to  recover,  though  but  more    trouble,    are    not    conclusive 

for  a  week,  for  the  true  question  in  an  against  the  promisor.    Richardson  v. 

eiectment  is,  who  has  the  possessory  iSewart,  2  Serg.  &  R.  (Pa.),  87. 

right.     Bull  N.  P.,  106;  Clarke  v.  A  judgment  is  never  admissible  in 

Rowell,  1  Mod.,  10.  evidence   between  the   same  parties 

''It  is  a  recovery  of  the  possession  unless  the  precise  point  which  is  in 

without  prejudice  to  the  right,  as  it  issue  was  put  in  issue  and  appears 

may  afterward  appear,  even  between  from  the  record  to  have  been  decided, 

the  same  parties.''    Atkina  v.  Horde,  In  the  second  suit  in  ejectment,  this 

1  Burr.,  114;  see  Crockett  v.  Lcuhr  is  impossible,  for  the  same  point  is 

brook,  6  T.  B.  Mon.  (Ky.),  681;  B.  o.  not  put  in  issue— a  point  in  difference 

17  Am.  Dec.,  96;  Mitchell  v.  Robert-  of  time.    Smith t,  Sherwood,  4  Conn., 

•rm,  16  Ala.,  412;  Polkird  v.  Baylors,  276;  8.  a  10  Am.  Dec.,  148;  Stevens  v. 

6Munf.  (ya.K483;  Clvbiney.McMul-  Hughes,  81  Pa.  St.,  881.    In  several 

len,  11  U.  C.  Q.  B.,  260:  Moran  v.  Jes-  cases  such  judgments  have  been  al- 

sup,  16  Id.,  612;  Smith  v.  Sherroood,  lowed  to  go  to  tne  jury,  to  be  by  them 

4  Conn.,  276;  8.  c.  10  Am.  Dec,  148;  treated  as  persuasive,  but  not  conclu- 

Holmes  v.  CorotidoZe^  88  Mo.,  661;  si ve  evidence  of  the  facts  upon  which 

Jackson  v.  IHeffendorf,  8  Johns-  (N.  they  were  based.    Doe  v.  Seaton,  2 

Y.),  270.    Theonlyeffectof  the  judg-  Cromp.  M.  A  C^  728;  Bull.  N.  P., 

ment  is  to  put  the  defendant  in  pos-  2826;  Wright  v.  Tatham,  1  Ad.  A  E., 

session,  Mitike  v.  McNcame,  80  Md.,  8;  Doe  v.  Wright,  10  Id.,  768;  Thomp- 

204;  and  if  he  is  ousted  a  second  time,  son  v.  HaU,  81  U.  C.  Q.  B.,  375. 

after  havinff  been  put  in  possession  by  Conferring  judgment  does  not  change 

the  eMcutum  officer,  he  must  resort  the  rule.    Botts  v.  Shields,  8  Litt. 

to  a  second  action;  he  cannot  have  a  (Ky.),  82;  contra,  Secrist  v.  Zimmer- 

second  execution  on  the  same  judg-  man,  66  Pa.  St.,  446. 

867 


760  SUPREME  COURT. 

Hickey  et  al.  v.  Stewart  et  al. 

To  a  correct  understanding  of  the  question  of  jurisdiction, 
argued  at  the  bar,  it  is  necessary  to  ascertain  the  character  of 
the  grant  set  up  by  Starke's  heirs  in  the  suit  in  chancery. 
This  grant  was  obtained  from  the  Spanish  governor  of  Louis- 
iana, prior  to  the  treaty  between  the  United  States  and  Spain, 
of  the  27th  of  October,  1795.  By  this  treaty,  Spain  admitted 
she  had  no  right  to  the  territory  north  of  the  thirty-first 
degree  of  north  latitude.  In  consequence  of  which,  all  the 
grants  made  by  her  authority,  within  that  territory,  were  void. 
This  territory  then  belonged  to  the  state  of  Georgia ;  but  by 
deed,  bearing  date  the  24th  day  of  April,  1802,  she  ceded  it 
to  the  United  States.  And  in  that  deed  it  was  stipulated, 
"that  all  persons  who,  on  the  27th  of  October,  17to,  were 
actual  settlers  within  the  territory  thus  ceded,  shall  be  con- 
firmed in  all  the  grants  legally  and  fully  executed  prior  to 
that  day,  by  the  former  British  government,  or  the  govern- 
ment oi  Spain,"  &c.  The  first  section  of  the  act  of  Con- 
gress of  the  8d  of  March,  1808,  chap.  80,  (2  Story's  Laws, 
§98,)  enacts,  "That  any  person  or  persons  that  were  residents 
in  the  Mississippi  territory  on  the  27th  of  October,  1795,  and 
who  had  prior  to  that  day  obtained,  either  from  the  British 
government  of  West  Florida,  or  the  Spanish  government,  any 
warrant  or  order  of  survey  for  lands  lying  within  said  terri- 
tory, to  which  the  Indian  title  had  been  extinguished,  and 
which,  on  that  day,  had  been  actually  inhabited  and  culti- 
vated by  such  person  or  persons,  or  for  his  or  their  use,  shall 
be  confirmed  in  their  claims  to  such  lands  in  the  same  man- 
ner as  if  their  claims  had  been  completed."  This  section 
places  those  who  had  obtained  a  warrant  or  order  of  survey 
upon  the  same  ground  with  those  who  had  complete  titles. 
The  6th  section  of  the  act  declares,  "That  every  person 
claiming  lands  by  virtue  of  British  grant,  or  of  the  three  first 
sections  of  this  act,  or  of  the  articles  of  agreement  and 
cession  between  the  United  States  and  the  state  of  Georgia, 
shall,  before  the  last  day  of  March,  1804,  deliver  to  the  reg- 
ister of  the  Land-office,  within  whose  district  the  land  may 
be,  a  notice  in  writing,  stating  the  nature  and  extent  of  his 
claims,  together  with  a  plat  of  the  tract  or  tracts  claimed; 
and  shall  also,  before  that  day,  deliver  to  said  register,  for  the 
purpose  of  being  recorded,  every  grant,  order  of  survey,  deed 
of  conveyance,  or  other  written  evidence  of  his  claim,  and  the 
same  shall  be  recorded  by  the  said  register  in  books  to  be 
kept  for  that  purpose."  And  upon  the  failure  of  the  claim- 
mrro'i'i  ant  to  comply  with  these  requirements,  *his  claim  ifl 
J  declared  to  be  void,  and  shall  never  "be  received  or 
868 


JANUARY   TERM,    1845.  761 

Hickey  et  al.  v.  Stewart  et  aL 


admitted  as  evidence  in  any  court  in  the  United  States  against 
any  grant  derived  from  the  United  States." 

The  6th  section  of  the  act  provides  for  the  appointment  of 
two  boards  of  commissioners,  for  the  purpose  of  ascertaining 
the  rights  of  persons  claiming  the  benefit  of  the  articles  of 
agreement  and  cession  between  the  United  States  and  the 
state  of  Georgia,  and  of  the  three  firat  sections  of  the  act. 
Each  board  was  authorized  to  hear  and  decide,  in  a  summary 
manner,  all  matters  respecting  such  claims  within  their  re 
spectiva  districts,  and  their  determination  was  declared  to  be 
final. 

The  record  of  the  chancery  suit  between  Starke's  heirs  and 
Mather's  heirs,  shows  that  Starke  was  not  resident  in  the  Mis- 
sissippi territory  on  the  27th  of  October,  1795,  but  had  re- 
moved therefrom  some  years  before  that  period;  that  no 
notice  of  his  claim  had  been  given  to  the  register  of  the  Land- 
office,  within  whose  district  it  lay,  together  with  a  plat  of  the 
tract  claimed  and  delivered  to  the  register,  to  be  recorded  as 
required  by  law.  Nor  does  it  appear  that  the  claim  was  ever 
submitted  to  the  board  of  commissioners  for  their  determina- 
tion. Many  vears  afterwards,  the  exact  time  not  appearing 
by  the  imperfect  record  read  in  evidence,  the  court  of  chan- 
cery for  the  Mississippi  territory,  without  any  authority 
having  been  conferred  on  it  by  act  of  Congress  for  that  pur- 
pose, took  cognisance  of  Starke's  claim,  and  established  its 
validity  by  its  own  judgment  and  decree. 

In  the  case  of  Henderson  v.  Poindeocter^  12  Wheat.,  648,  644, 
the  court  says,  "  The  whole  legislation  on  this  subject  requires 
that  every  title  to  lands  in  the  country  which  had  been  occu- 
pied by  Spain,  should  be  laid  before  the  board  of  commission- 
ers. The  motives  for  this  regulation  are  obvious ;  and  as  the 
titles  had  no  intrinsic  validity,  it  was  opposed  by  no  principle. 
Claimants  could  not  complain,  if  the  law  which  gave  validity 
to  their  claims  should  also  provide  to  examine  their  fairness, 
and  should  make  the  validity  depend  upon  their  being  laid 
before  that  board.  The  plaintiff  in  error  has  failed  to  bring 
his  case  before  the  tribunal  which  the  legislature  had  provided 
for  its  examination,  and  has,  therefore,  not  brought  himself 
within  the  law.  No  act  of  Congress  applies  to  a  grant  held 
by  a  non-resident  of  the  territory  in  October,  1795,  which  has 
not  been  laid  before  the  board  of  commissioners.  It  is  true 
that  no  act  has  declared  such  grants  void;  but  the  legislature 
has  ordered  the  lands  to  be  sold  which  were  not  appropriated 
in  a  manner  recognized  by  law,  and  the  land  in  controversy  is 
of  that  description. 

''  If  this  view  of  the  subject  be  correct,  no  Spanish  grant, 
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made  while  the  country  was  wrongfully  occupied  by  Spain^ 
can  be  valid,  unless  it  was  confirmed  by  the  contract  with 
Georgia,  or  has  been  laid  before  the  board  of  commissioners.'* 
This  tribunal  was  created  for  the  express  purpose  of  deciding 
*7621  ^^^  questions  aiising  under  *the  deed  of  cession  by 
^  Georgia,  securing  to  a  particular  class  of  claimants  the 
lands  they  occupied  and  cultivated  at  the  date  of  the  treaty 
between  the  United  States  and  Spain,  of  the  27th  of  Octo- 
ber, 1795,  and  its  decision  was  to  be  final;  and  therefore  its 
jurisdiction  was  exclusive ;  unless,  by  express  words,  Congress 
had  conferred  concurrent  jurisdiction  on  some  other  judi- 
cial tribunal.  From  these  propositions  results  the  inquiry, 
Whether  the  decree  in  the  chancery  suit  was  void,  the  court 
having  no  jurisdiction  of  the  subject-matter  of  the  decree,  or 
only  erroneous  and  voidable  ?  If  the  former,  then  its  validity 
was  inquirable  into  in  the  current  court,  when  offered  as  evi- 
dence, and  it  ought  to  have  been  rejected.^ 

According  to  the  decision  in  case  of  Sendersan  v.  Pain- 
dexter^  above  referred  to,  Starke^s  claim,  when  submitted  by 
his  heirs  to  the  Court  of  Chancery,  was  utterly  void ;  and  no 
power  having  been  conferred  by  Congress,  on  that  court, 
to  take  or  exercise  jurisdiction  over  it  for  the  purpose  of 
imparting  to  it  legality,  the  exercise  of  jurisdiction  was  a 
mere  usurpation  of  judicial  power,  and  the  whole  proceedin^^ 
of  the  court  void. 

In  the  case  of  Eose  v.  Bimeltf^  Chief  Justice  Marshall  said, 
^^A  sentence  professing  on  its  face  to  be  the  sentence  of  a 
judicial  tribunal,  if  rendered  by  a  self-constituted  body,  or  by 
a  body  not  empowered  by  its  government  to  take  cognisance 
of  the  subject  it  had  decided,  could  have  no  legal  effect  what- 
ever. The  power  of  the  coui't  then  is,  of  necessity,  exam- 
inable to  a  certain  extent  by  that  tribunal,  which  is  compelled 
to  decide  whether  its  sentence  has  changed  the  rifflit  of 
property.  The  power  under  which  it  acts  must  be  looked 
into,  and  its  authority  to  decide  questions  which  it  professes 
to  decide,  must  be  considered."  ^^  Upon  principle,  it  would 
seem  that  the  operation  of  every  judgment  must  depend  on 
the  power  of  the  court  to  render  that  judgment,  or  in  other 
words,  on  its  jurisdiction  over  the  subject-matter  which  it  has 
determined."  In  the  case  of  Elliott  et  al.  v.  Piersol  et  oZ., 
1  Pet.,  840,  it  was  held  by  this  court,  that  "Where  a  court 
has  jurisdiction,  it  has  a  right  to  decide  every  question  which 
occurs  in  the  cause ;  and  whether  its  decisions  be  -correct 
or  otherwise,  its  judgment,  until  reversed,  is  regarded  as 


<CrrBD.    Bank  af  <A«  UMed  iStotef  v.  Jfoat,  0  How., & 
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binding  in  every  other  court.  But  if  it  acts  without  author- 
ity, its  judgments  and  orders  are  regarded  as  nullities.  They 
are  not  voidable  but  simply  void,  and  form  no  bar  to  a 
recovery  sought,  even  prior  to  a  reversal,  in  opposition  to 
them.  They  constitute  no  justification ;  and  all  persons  con- 
cerned in  executing  such  judgments  or  sentences  are  con- 
sidered, in  law,  trespassers.  This  distinction  runs  through 
all  the  cases  on  the  subject ;  and  it  proves,  that  the  jurisdic- 
tion of  any  court  exercising  authority  over  a  subject,  may  be 
inquired  into  in  every  other  court  when  the  proceedings  of 
the  former  are  relied  on,  and  brought  before  the  latter  by  the 
partv  claiming  the  benefit  of  such  proceedings." 

The  same  aoctrine  was  maintained,  by  this  court,  in  r«iT^Q 
the  case  of  *  Wilcox  and  Johnson^  18  Pet.,  511,  and  the  ^ 
case  of  Elliott  et  cd,  v.  Piersol  et  a?.,  referred  to,  and  the  deci- 
sion approved.  These  cases  being  decisive  of  the  question  of 
jurisdiction,  we  deem  it  unnecessary  to  refer  to  any  other  au- 
thority on  that  point.  From  the  view  we  have  taken  of  the 
whole  subject,  it  is  our  opinion,  the  decree  of  the  Supreme 
Court  of  Mississippi  would  have  been  no  bar  to  the  action  of 
the  plaintiffs  in  this  case,  if  the  subject-matter  of  the  suit  had 
been  within  its  jurisdiction.  But  we  are  of  the  opinion,  that 
court  had  no  jurisdiction  of  the  subject-matter,  and  that  the 
whole  proceeding  is  a  nullity.  The  Circuit  Court  erred, 
therefore,  in  permitting  the  record  to  be  read  to  the  mry, 
as  evidence  for  any  purpose  whatever.  Wherefore  the  judg- 
ment of  the  Circuit  Court  is  reversed. 


I  ■■■  I 


Thomas  Wiuk>n  and  Company,  Plaintiffs,  v.  Hobaob 

Smith,  Defendant. 

Whenever,  by  express  agreement  of  the  parties,  a  sub-agent  is  to  be  employed 
by  an  amnt  to  reoeiTe  money  for  the  principal ;  or  where  an  aoUiority  to  do 
80  may  fairly  be  implied  from  the  nsnal  conrse  of  trade,  or  the  nature  of  the 
transaction;  the  prmcipal  may  treat  the  sub-agent  as  his  agent,  and  when  he 
has  reeelyed  the  money,  may  reoover  it  in  an  action  for  money  had  and 
reoeiyed.^ 

^The  head  note  to  this  case  has  prlncipaL    BrcnUey  ▼.    Campbell,  2 

been  quoted  with  appioyaL    Miller  Bos.  A  P.,  488;   CaiUn  ▼.   BeU,  4 

▼.    Foamere    S    Mechanics    Bank,  Campb.,   188;   OwnoeU  ▼.  Dunklev, 

80  Md.,  89S.    An  express  authority  1  Str.,  680;  see  Loekwood  ▼.  Abdy, 

to  an  agent  to  employ  a  sub-asent  9  Jur.,  267. 

creates  a  priTity  between  the  pimd-  Where  by  the  usages  of  trade  the 

pal  and  the  sub-agent  employed,  and  agent  employs  a  sulHwen^  the  latter 

the  latter  is  dire&y  liable  to  such  is  liable  to  the  prindpaC    Ooehrane  v. 
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If,  in  such  case,  the  sub-agent  has  made  no  advances  and  given  no  new  credit 
to  the  agent  on  account  of  the  remittance  of  the  bill,  the  subnagent  cannot 
protect  nimself  against  such  an  action  by  passing  the  amount  of  the  bUl  to 
the  general  credit  of  the  agent,  although  the  agent  may  be  his  debtor.* 

This  case  came  up  on  a  certificate  of  division  in  opinion 
between  the  judges  of  the  Circuit  Court  of  the  United  States 
for  the  district  of  Georgia. 

The  record  being  very  short,  it  will  be  inserted  entire. 

"This  was  an  action  of  assumpsit  brought  in  this  court  by 
the  plaintiffs,  to  recover  from  the  defendant  the  sum  of  eight 
hundred  dollars  and  interest,  being  the  amount  of  a  draft  or 
bill  of  exchange  drawn  by  one  Henry  B.  Holcombe,  of  Au- 
gusta, in  the  state  of  Georgia,  upon  one  Charles  F.  Mills, 
of  Savannah,  in  said  state,  and  accepted  by  him,  and  paid  to 
the  defendant.  The  declaration  contained  two  counts.  The 
first  was  for  money  collected  and  received  by  the  defendant 
to  and  for  the  use  of  the  plaintiffs,  upon  the  particular  bill  of 
exchange  set  out  and  described  in  the  declaration ;  the  second 
count  was  generally  for  money  had  and  received.  The  plea 
of  non-assumpsit  was  pleaded  by  the  defendant  in  bar  of  the 
action,  4t  being  proved  that  the  draft  or  bill  of  exchange 
upon  which  the  money  was  collected  and  received  by  the 
defendant  was  the  property  of  the  plaintiffs;'  that  it  had 
*7641  ^^^^  ^7  them  placed  in  the  hands  of  their  agent,  David 
J  W.  St.  John,  at  Augusta,  Georgia,  for  •collection,  and 
by  him,  St.  John,  forwarded  to  the  defendant,  St.  John's 
agent,  at  Savannah,  Georgia,  for  acceptance  and  collection; 
that  it  was  accepted  and  paid  to  the  defendant,  by  whom  the 
proceeds  were  received  and  credited  to  the  account  of  St.  John, 
from  whom  the  defendant  received  the  draft  or  bill  for  collec- 
tion, and  who  was  indebted  to  the  defendant  at  the  time.  That 
at  the  time  the  said  bill  was  so  paid  to  the  defendant,  and  by  him 
credited  to  the  account  of  St.  John,  he,  St.  John,  had  failed 
in  business,  and  had  departed  this  life ;  that  he  failed,  and  had 


Irlamy  2  Mau.  A  Sel.,  801;  Merrick  ScImiaHng  v.  TomUnaorij  6  Id.,  147; 

▼.  Bamardy  1  Wash.,  C.  C,  479;  Fob-  Tabor  v.   Perrott,  2  Gall.,  606;  8.  c. 

ter  ▼.  Preston.  8  Cow.  (N.  Y.),  108.  9   Cranch,  39:    see,   however.   Lord 

The  general  rule,  however,  Is  sub-  NortlCs  case,  Uyer,  161 ;  UuU  v.  Back" 

Ject   to   the   two    exceptions    above  house,  cited,  6  Taunt.,  148;  8oUy  ▼. 

stated,  that  the  sub-agent  is  not  liable  Raihhonej  2  Mau.  &  Sel.,  298;  Lane 

to  the  principal,  because  there  is  no  v.  Cotton,  12  Mod.,  488. 

privity  betw€  m   them,  but   only  to  ^  Applied.    United  Staler  v.  State 

the  agent.    Uleeces  v.  Stoekwell,  33  Bank,  0  Otto,  35.     Distinouibhbd. 

Me.,  341;    Cobb  v.  Beeke,  6  Q.  B.,  Hooter  v.  Wiee,  1  Otto,  814.     Fol- 

930;  Bobbins  v.  Fennell,  11  Id.,  248;  lowbd.    First  NaL  Bankqf  Chieago 

Cartwright  v.  Hately,  1  Yes.,  292;  v.  Reno  County  Bank^  1  McCnry, 

Be  la  Viesca  v.  Lubbocky  10  Sim.,  495,  497,  500. 
629;  Pinto  v.  Santas,  6  Taunt.,  447; 
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not  recovered  his  affairs  at  the  time  of  his  death,  and  was 
insolvent ;  that  the  credit  for  the  amount  of  the  bill,  carried  by 
the  defendant  to  St.  John's  account,  was  made  in  payment  of  a 
previously  existing  debt  due  by  St.  John  to  the  defendant,  no 
new  transaction  having  arisen  between  the  defendant  and 
St.  John  after  the  payment  of  the  said  bill  to  the  defendant ; 
Hhat  to  secure  the  payment  of  his  debt  to  the  defendant, 
St.  John  had  transferred  to  the  defendant  three  hundred 
shares  of  the  capital  stock  of  the  Augusta  Insurance  and 
Banking  Company,  upon  which  $100  per  share  had  been  paid; 
that  the  defendant  appeared  satisfied  with  this  security,  and 
that  St.  John  would  then  have  given  additional  security 
had  the  defendant  required  it.'  That  the  draft  or  bill  of 
exchange  was  made  payable  to  the  order  of  Henry  B.  Hol- 
combe,  the  drawer,  and  by  him  endorsed  in  blank,  and  en- 
dorsed by  St.  John  to  H.  Smith,  Esq.,  (the  defendant,)  or 
order.  That  when  the  draft  was  sent  to  the  defendant  for 
collection  he  was  not  apprized  to  whom  it  belonged,  nor  were 
any  instructions  or  directions  given  to  him  as  to  the  disposition 
of  the  money  when  collected. 

^'  The  following  point  was  presented,  during  the  progress  of 
the  trial,  for  the  opinion  of  the  judges,  on  which  the  judges 
were  opposed  in  opinion,  viz.:  Whether  there  was  such 
privity  of  contract  between  the  plaintiffs  and  defendant, 
either  express  or  implied,  as  would  enable  the  plaintiffs  to 
maintain  the  action  for  money  had  and  received. 

^  Which  said  point,  upon  which  the  disagreement  has  hap- 
pened, is  stated  above,  under  the  direction  of  the  judges  of 
the  said  court,  at  the  request  of  the  counsel  for  the  parties  in 
the  cause,  and  ordered  to  be  certified  into  the  Supreme  Court 
of  the  United  States  at  the  next  session,  pursuant  to  the  act 
of  Congress  in  such  case  made  and  provided." 

Berrien^  for  the  plain  tiflfe. 

JVelion,  (attorney-general,)  for  the  defendant* 

Berrien.  The  question  is,  whether  there  is  such  a  privity  of 
contract  between  the  plaintiff  and  defendant,  either  express  or 
implied^  as  will  enable  the  plaintiff  to  sustain  the  action  for 
money  had  and  received. 

It  is  not  necessary  that  the  relations  of  contract  should 
exist  between  the  parties. 

*There  are  many  cases  in  which  the  defendant  has  rm^ete. 
received  the  money  of  plaintiff,  under  circumstances  '- 
which  would  render  him  liable  ex  delicto^  in  which  plaintiff 
is  permitted  to  waive    the  tort,  and   sue    in  this    action. 
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1  Leigh,  N.  P.,  45,  46.  Wherever  defendant  has  received 
money,  the  property  of  plaintiffs,  which  defendant  is  bound 
ex  cequo  et  bono  to  refund,  it  may  be  recovered  in  this  action. 
Moses  V.  McFarlanej  2  Burr.,  1012.  The  true  question  is  the 
right  of  plaintiff  to  receive,  or  of  defendant  to  retain  the 
money. 

In  the  eye  of  the  law,  there  is  always  such  privity  of  com- 
tract  as  is  necessary  to  sustain  this  action,  between  a  person 
who  holds  the  money  of  another,  which  in  equity  and  good 
conscience  he  is  bound  to  refund,  and  the  person  whose  money 
is  thus  withheld.     Camp  v.  Tompkins j  9  Conn.,  558. 

Again.  Where  one  has  received  the  money  of  another,  and 
has  not  the  right  to  retain  it,  the  law  will  imply  privity  of 
contract.  Mason  v.  Waiter  17  Mass.,  560;  BbUI  v.  Marstan^ 
Id.,  575. 

Two  propositions  may  be  laid  down. 

1.  On  the  facts  stated.  Smith,  defendant,  was  the  aoent 
of  plaintiff,  bound  to  account  to  them  on  notice  of  tneir 
claim ;  and,  therefore,  the  amount  collected  by  him  was  money 
had  and  received  to  their  use. 

2.  That  his  ignorance  of  the  real  owner  of  the  bill  cannot 
affect  the  right  of  plaintiffs  to  recover  in  this  action,  on  notice 
and  proof  of  their  title,  so  long  as  defendant  stands  in  his 
original  situation,  and  until  there  has  been  a  chanee  of  circum- 
stances, by  his  having  paid  over  the  money  to  his  immediate 
employer,  or  done  something  equivalent  to  it. 

1.  Smith,  the  defendant,  was  the  agent  of  plaintiffii.  The 
case  states, — 

1st.  That  the  bill  was  the  property  of  plaintifb. 

2d.  That  it  was  collected  by  defendant,  who  received  it 
from  St.  John,  the  agent  of  plaintiffis. 

On  this  state  of  facts,  did  the  necessary  privity  exist?  or,  in 
other  words,  had  defendant  the  right  to  retain  after  notice  of 
plaintiffs*  claim  ? 

It  is  objected  that  delegated  power  cannot  be  delegated 
without  authority  for  that  purpose,  because  it  implies  trust 
and  confidence,  which  cannot  be  assigned  to  a  stranger.  That 
the  sub-agent  has  no  claim  upon  the  principal,  for  commis- 
sions, advances,  &c.,  therefore  is  under  no  responsibility  to 
him,  his  sole  remedy  being  against  his  immediate  employer, 
and  therefore  that  his  sole  responsibility  is  to  him.  For  quali- 
fications of  the  rule,  see  Story  on  Agency,  §  14,  p.  16. 

Authority  implied. 

Licensed  auctioneer. — ^1.  When  indispensable  by  the  laws 
to  accomplish  the  end. 
•766]     *Ship-broker. — 2.  Ordinary  usage  of  trade* 
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Factor. — 8.  Where  understood  by  parties  as  the  mode  in 
which  the  business  would  or  might  be  done. 

The  authority  exclusively  personal,  unless  from  express 
provision,  legal  necessity,  usage  of  trade,  or  fair  presumptions 
growing  out  of  particular  transactions,  a  broader  power  was 
intended  to  be  conferred.     Story  on  Agency,  §  14,  p.  17. 

Test  the  present  case,  by  this  rule,  thus  qualified. 

A  foreign  house,  holding  a  bill  drawn  on  a  citizen  of  Sa- 
vannah, in  Georgia,  has  a  correspondent  at  Augusta,  in  the 
same  state,  to  whom  he  remits  it  for  collection,  and  by  whom 
it  is  sent  to  his  correspondent  in  Savannah,  where  the  drawee 
resides. 

Is  this  not  conformable  to  the  usual  course  of  such  transact 
tions  ?  Could  plaintiffs  have  expected  that  St.  John,  abandon- 
ing his  own  place  of  business,  should  have  repaired  to  the  dis- 
tant residence  of  the  drawee,  to  present  this  bill  personally  ? 
Would  not  the  remittance  of  it  there,  to  his  correspondent, 
be  "  understood  by  the  parties  to  be  the  mode  in  which  this 
particular  business  would  or  might  be  done  ?  "  Was  St.  John 
bound  to  do  more  than  select  a  competent  and  trust-worthy 
agent  to  receive  the  contents  of  the  bill?  If  with  the  bill  he 
had  stated  plaintiffs'  interest,  would  any  have  doubted  that 
defendant  would  have  been  the  agent  of  plaintiffs  in  this  mat- 
ter ?  and  does  this  not  settle  the  right  to  delegate  his  author- 
ity ?  What  effect  withholding  that  information  would  have, 
will  be  considered  hereafter. 

It  suffices  at  present,  in  order  to  sustain  the  first  position, 
to  show  that  this  bill  was  dealt  with  according  to  the  usual 
mode  of  transacting  such  business.  That  in  appointing  a 
sub-a^ent,  St.  John  did  no  more  than  plaintiffs  designed  and 
intended.  If  so,  defendant  was  agent  of  plaintiffs,  by  an 
authorized  substitution ;  an  authority  implied  from  the  circum- 
stances, and  as  strong  as  if  expressly  given;  and,  as  their 
agent,  is,  therefore,  directly  accountable  to  them  for  the  money 
received  under  that  agency,  as  money  had  and  received  to 
their  use. 

2.  Defendant's  ignorance  of  the  real  owner  of  the  bill,  and 
St.  John's  prior  indebtedness  to  him,  cannot  affect  plaintiffs' 
right  to  recover,  unless,  before  notice  of  their  claim,  defend- 
ant had  made  advances  to  St.  John,  or  delayed  his  prior  claim 
against  him,  relying  for  reimbursement  or  pajrment  on  this 
fund. 

St.  John,  in  remitting  the  bill,  did  not  state  that  plaintifEa 
were  owners  of  it.  He  was  indebted  to  defendant,  who,  on 
receiving  its  contents,  credited  him  in  account,  and  now  claims 
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to  retain  the  money  of  plaintiffs,  in  payment  of  the  debt  doe 
to  him  by  St.  John. 

The  defendant's  having  passed  the  money,  in  account,  can- 
not affect  this  question ;  Bvller  v.  Hdrrisofiy  Cowp.,  565 ;  Coxe 
y.  Prentice^  8  Mau.  &  Sel.,  848.    Lord  Ellenborough  says,  ^^  I 

*7671  ^^^  ^^  ^^^^  ^^  agent  who  receives  money  for  his  prin- 
-'  cipal,  is  liable  as  a  *principal  so  lone  as  he  stands  in 
his  original  situation,  and  until  there  has  been  a  change  of 
circumstances,"  &c.  &c. 

This  money  is,  therefore,  to  be  considered  as  in  the  hands 
of  defendant,  without  any  disposition  having  been  made  of  it. 
Defendant's  want  of  knowledge  that  the  money  belonmd  to  the 
plaintiffs,  cannot  affect  their  right  after  notice  and  proof  of 
their  title.  De  ValengirC%  AdrrCr.  v.  Ihiffy,  14  Pet.,  282,  290. 
This  was  a  case  where  money  was  received  by  an  administra- 
tor, as  property  belonging  to  his  intestate,  though  it  belonged 
in  fact  to  another,  "nie  court  said,  that  ^^  the  want  of  knowl- 
edge, or  the  possession  of  knowledge,  on  the  part  of  the 
administrator,  as  to  the  rights  or  claims  of  other  persons,  on 
the  money  thus  received,  cannot  alter  the  rights  ot  the  party 
to  whom  it  is  ultimately  due." 

Something  more  is  necessary  to  enable  a  sub-€kgent  to  retain 
for  his  general  balance  aeainst  his  immediate  employer,  than 
his  mere  want  of  knowledge  of  the  real  principal.  Story  on 
Agency,  §§  889,  890,  pp.  481,  488,  and  the  authorities  there 
cited.  The  lien  exists  for  advances  made,  and  (as  it  seems) 
for  his  general  balance.  But  why?  The  reason  is  given.  It 
is  the  presumption  that  the  advances  were  made,  or  the  de- 
mand delayed,  relying  on  the  credit  of  the  fund  allowed  to 
remain  in  his  hands.  No  advances  were  made  in  this  case. 
Defendant  did  not  rely  on  this  fund  for  the  payment  of  his 
demand.  He  did  not  delay  it.  That  demand  was  prior,  and 
had  been  secured  to  the  satisfaction  of  defendant  by  a  pledge 
of  bank  stock. 

When  St.  John  failed,  and  the  security  became  (as  is  to  be 
presumed)  inadequate,  then,  for  the  nrst  time,  defendant 
looked  to  this  fund,  but  he  had  undertaken  the  agency  with- 
out any  such  reliance.  The  presumption  is,  therefore,  nega- 
tived by  the  facts  of  the  case ;  Tne  Bank  Metrop.  v.  Jaew 
Ungland  Bank^  1  How.,  284.  This  will  probably  be  relied  on. 
The  court  held : 

1.  That  the  paper  in  question  continued  the  property  of 
the  New  England  Bank,  notwithstanding  the  endorsement, 
these  having  been  made  to  enable  the  agent  to  collect. 

2.  That  a  long  course  of  dealing  and  repeated  settiements 
in  conformity  to  it,  in  which  the  parties  wei'e  mutually  credited 

876 


JANUARY  TERM,    1846.  767 

WilBon  A  Go.  V.  Smith. 


with  the  proceeds  of  bills  remitted  by  them,  balances  being 
suffered  to  remain,  until  they  were  reduced  by  the  proceeds  of 
bills  and  notes  deposited,  made  this  case  the  same  in  principle 
as  if  money  had  been  advanced  on  the  paper  deposited. 

The  court  said  there  was  no  difference  in  principles  between 
an  advance  of  money,  and  a  balance  suffered  to  remain  upon 
the  faith  of  these  mutual  dealings. 

The  case  under  consideration  is  unaccompanied  by  any  of 
these  circumstances.  Here  there  was  no  advance  made,  or 
demand  delayed  in  reliance  upon  this  fund ;  or  any  course  of 
dealing  and  usage  founded  upon  it,  by  which  balances  r^nao 
were  suffered  to  remain  *undrawn  for,  looking  to  reim-  ^ 
bursement  from  the  proceeds  of  bills  or  notes  to  be  collected, 
which  would  be  deemed  equivalent,  as  in  that  case,  to  advances 
actually  made. 

NeUan^  (attorney-general,)  for  the  defendant. 

The  bill  was  drawn  by  Holcombe  on  Mills,  accepted  by 
Mills,  and  endorsed  by  Holcombe,  and  sent  to  Augusta  for 
collection.  All  that  was  necessary  was  for  St.  John  to  en- 
dorse it  in  blank,  but  he  endorsed  it  specially  to  Smith.  In 
this  state  of  the  case,  whose  agent  was  Smith?  to  whom 
would  he  have  written  to  give  information  of  the  payment  or 
non-payment  of  the  bill?  Certainly  to  St.  John,  who  would 
have  compelled  him  to  pay  over  the  money.  A  defence  by 
Smith,  that  he  was  not  the  proper  person  to  be  paid,  would 
not  have  been  listened  to.  A  sub-agent  can  be  created,  and 
in  this  case  Smith  must  have  been  the  agent  of  St.  John. 
The  question  of  agency  must  settle  that  of  privity  of  con- 
tract* Story  Agency,  395  to  400,  where  the  subject  is  dis- 
cussed. 

An  agent  is  responsible  only  to  his  employer.  Paley 
Agency,  48 ;  1  Liverm.  Agency,  64,  65,  66 ;  6  Taunt.,  148 ; 
1  Yes.,  291,  292 ;  where  a  son  was  employed  as  sub-agent  by 
his  father,  who  was  agent,  and  it  was  held  that  the  son  could 
not  be  an  accounting  party  to  the  owner  of  the  mine,  because 
there  was  no  privity.  14  East,  582 ;  1  Crompt.  &  J.,  88 ;  8 
Barn.  &  Ad.,  854 ;  4  Id.,  875 ;  2  Campb.,  128. 

It  is  said,  by  the  other  side,  that  usage  must  govern.  This 
ifo  admitted.  But  what  usage  or  facts  does  the  record  show? 
Mot  that  Smith  was  a  factor  or  broker,  but  only  that  he  was  a 
creditor  of  St.  John.  The  court  cannot  presume  usage,  and 
vhere  is  nothing  in  the  record  to  show  it. 

What  are  the  respective  equities  of  the  parties?  The  action 
for  money  had  and  received  i^  analogous  to  a  bill  in  equity 
S  appose  that  the  bill  had  belonged  to  St.  John,  could  he  have 

877 


768  SUPREME  COURT. 

Wilaon  A  Co.  «.  Smith. 

claimed  to  receive  the  amount  of  it  whilst  he  was  a  debtor? 
The  creditor  had  a  right  to  apply  the  fund  to  pay  himself.  It 
is  admitted  that  if  Smith  had  forborne  to  press  St.  John  for 
the  amount  of  this  debt,  he  would  have  a  right  to  retain  the 
amount  of  this  bill.  But  the  plaintiff,  by  his  acts,  has  been 
the  cause  of  lulling  Smith  into  a  false  security.  Story,  483, 
484. 

Where  a  party  may  be  supposed  to  rely  on  a  partioulai 
security,  it  is  enough.  Case  of  New  England  Banky  1  How., 
284. 

The  death  of  St.  John  does  not  defeat  the  lien.  Stoiy  on 
Agency,  878  to  888,  authorities  collected. 

It  is  a  general  rule,  that  where  a  factor  holds  property  aa 
his  own,  the  real  owner  cannot  come  in  and  claim,  where  tnird 
persons  are  concerned,  having  claims  upon  the  agent.  5 
Taunt.,  56 ;  2  Bell  Cora.,  §§  807  to  812 ;  Chit.  Com.  L.,  644, 
645,  546 ;  2  Bell.  Com.,  789  to  806. 

♦7691       *  Berrien^  in  reply. 

J  The  controversy  here  is  not  about  general  principles, 
but  their  application.  The  cases  in  Taunton  and  6  Vesey  estab- 
lish, that  between  a  sub-agent  and  principal  there  is  no  privity. 
I  do  not  deny  the  existence  of  the  general  rule  which  these 
cases  support,  but  say  that  there  are  exceptions  to  the  rule,  of 
which  this  is  one.  (Mr.  Berrien  here  examined  the  cases.) 
One  of  the  exceptions  is,  where  it  is  manifest  that  some  other 
person  would  be  employed. 

As  to  the  equities  of  the  parties.  Shall  the  defendant  retain 
money  which  confessedly  belongs  to  the  plaintiff,  when  the 
position  of  the  defendant  has  undergone  no  change  in  conse- 
quence of  getting  this  money  ?  If  his  circumstances  had  been 
changed  upon  this  account,  I  have  conceded  that  he  could 
retain  it.  Smith  could  not  have  been  lulled  into  a  false 
security,  because  the  statement  affirms  that  no  new  transaction 
happened.  St.  John,  therefore,  could  not  have  received  a  fresh 
advance.  The  case  of  the  Neiv  England  Bank  was  decided 
upon  the  ffround  that  there  had  been  "  mutual  and  extensive 
dealings;  that  they  "did  not  draw;"  and  that  these  things 
were  like  an  "  actual  advance."  Strike  these  facts  out  of  the 
case,  and  it  would  not  have  been  decided  as  it  was,  but  would 
then  have  resembled  ours.  Here  is  an  insulated  transaction, 
without  any  evidence  of  advance  or  forbearance. 

Mr.  Chief  Justice  TANET  delivered  the  opinion  of  the 
court. 
We  think  the  question  certified  has  been  settled  bj  the 
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deoision  of  this  court,  and  that  it  is  unnecessary  to  go  into  an 
examination  of  the  English  laws  which  were  cited  in  the  argu- 
ment. It  is  admitted  that  the  bill  was  the  property  of  the 
plaintiff,  and  was  transmitted  to  St.  John,  at  Augusta,  for 
collection,  and  by  him  transmitted  to  the  defendant,  at 
Savannah,  where  the  drawer  resided ;  and  that  no  considera- 
tion was  paid  for  the  bill,  either  by  the  defendant  or  St.  John. 
According  to  the  usual  course  of  dealing  among  merchants, 
the  transmission  of  the  paper  to  St.  John  gave  him  an  implied 
authority  to  send  it  for  collection  to  a  sub-agent  at  Savannah, 
for  it  could  not  have  been  expected  by  the  plaiiltiff  that 
St.  John  was  to  go  there  in  person,  either  to  procure  the 
acceptance  of  the  bill,  or  to  receive  the  money,  nor  could 
St.  John  have  so  understood  it.  So  far,  therefore,  as  the 
question  of  privity  is  concerned,  the  case  before  us  is  precisely 
the  same  with  that  of  the  Bank  of  the  Metropolis  v.  The  New 
England  Bank^  1  How.,  284.  In  that  case,  the  bills  upon 
which  the  money  had  been  received  by  the  plaintiff  in  error, 
were  the  property  of  the  New  England  Bank,  and  had  been 
placed  by  it  in  the  hands  of  the  Commonwealth  Bank  for 
collection,  and  were  transmitted  by  the  last  mentioned  bank 
to  the  Bank  of  the  Metropolis,  in  Washington,  where  the  bills 
were  payable.  And  upon  referring  to  the  case,  it  will  be  seen 
that  the  court  entertained  no  doubt  of  the  right  of  the  r«77A 
New  England  Bank  to  maintain  the  action  *ior  money  ^ 
had  and  received,  against  the  Bank  of  the  Metropolis ;  and  the 
difficulty  in  the  way  of  its  recovery  in  the  action  was  not  a 
want  of  privity,  but  arose  from  the  right  of  the  Bank  of  the 
Metropolis  to  retain,  under  the  circumstances  stated  in  the 
case,  for  its  general  balance  against  the  Commonwealth  Bank. 
In  that  case,  as  in  the  present,  the  agent  transmitting  the  paper 
appeared,  by  the  indorsements  upon  it,  to  be  the  real  owner, 
and  the  party  to  whom  it  was  transmitted  had  no  notice  to  the 
contrary,  and  the  money  received  Was  credited  to  the  Common- 
wealth Bank.  We  think  the  rule  very  clearly  established, 
that  whenever,  by  express  agreement  between  the  parties,  a 
sub-agent  is  to  be  employed  by  the  agent  to  receive  money  for 
the  principal,  or  where  an  authority  to  do  so  may  fairly  be 
implied  from  the  usual  course  of  trade,  or  the  nature  of  the 
transaction,  the  principal  may  treat  the  sub-agent  as  his  agent, 
and  when  he  has  received  the  money,  may  recover  it  in  an 
action  for  money  had  and  received. 

Another  question  has  been  raised  in  the  argument,  that  is, 
whether  the  <f.efendant  has  a  right  to  retain  on  account  of  the 
money  due  to  him  from  St.  John  ?  As  this  point  has  not  been 
certified,  it  is  not  regularly  before  the  court,  vet  as  it  has  been 
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folly  argued  on  both  sides,  and  evidently  arises  in  the  case,  it 
seems  proper  to  express  onr  opinion  upon  it,  as  it  may  save  the 
parties  from  further  litigation  and  expense. 

Upon  this  part  of  the  case,  as  well  as  upon  the  question 
certified,  we  think  the  case  of  the  BarJc  of  the  Metropolis  v. 
The  New  England  Bank^  decisive  against  the  defendant.  It 
appears  from  the  statement  that  he  made  no  advances,  and 
gave  no  new  credit  to  St.  John  on  account  of  this  bill.  He 
merely  passed  it  to  his  credit  in  account.  Now  if  St.  John 
had  owed  him  nothing,  upon  the  principles  we  have  already 
stated,  the  plaintiff  would  be  entitled  to  recover  the  money  • 
and  we  see  no  reason  why  he  should  be  barred  of  his  action 
because  St.  John  was  debtor  to  the  defendant,  since  the  case 
shows  that  he  incurred  no  new  responsibility  upon  the  faith  of 
this  bill,  and  his  transactions  with  St.  John  remained  in  all 
respects  the  same  as  they  would  have  been  if  this  bill  had 
never  been  transmitted  to  him.  In  the  case  of  the  Bank  of 
the  Metropolis  and  the  New  JBngland  Bank^  it  appeared  in  evi- 
dence that  there  had  for  a  long  time  been  mutual  dealings 
between  these  two  banks,  in  the  collection  of  money  for  each 
other,  and  that  balances  were  suffered  to  remain  and  credit 
given  upon  the  faith  of  the  paper  transmitted  or  expected  to 
be  received,  according  to  the  usual  course  of  their  business 
with  one  another.  And  the  court  held,  that  if  credit  had 
been  so  given,  the  party  giving  it  had  the  same  right  to  retain 
as  if  he  had  made  an  advance  of  money ;  the  hazard  he  ran 
by  the  extension  of  the  credit  giving  him  as  just  and  equitable 
a  right  to  retain,  as  if  he  had  incurred  responsibility  by  an 
advance  of  money.  The  right  to  retain,  in  that  case, 
*7711  ^^P^^^®^  upon  the  fact  that  credit  was  given.  But 
J  in  *the  case  at  bar  this  fact  is  expressly  negatived,  and 
there  is  no  ground,  therefore,  upon  which  he  can  retain, 
according  to  the  principles  decided  in  the  case  referred  to. 

As  this  point,  however,  is  not  in  strictness  regularly  before 
this  court,  we  shall  confine  our  answer  to  the  question  sent 
here  for  decision,  and  shall  direct  it  to  be  certified  to  the 
Circuit  Court,  that  there  was  such  a  privity  of  contract 
between  the  plaintiffs  and  defendant,  as  would  enable  the 
former  to  maintain  the  action  for  money  had  and  received. 
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Thoicas  B.  Wikbtok  v.  Thb  Unttbd  States. 

Where  themmtter  in  dispute  is  below  the  amount  necessary  to  give  Jnrisdiction 
to  this  oonrt,  the  writ  of  error  must  be  dismissed,  on  motion.^ 

NeUan  (attorney-general)  moved  to  dismiss  this  ease  for 
want  of  jurisdiction,  under  the  circumstances  stated  in  the 
opinion  of  the  court,  which  was  delivered  by 

Mr.  Chief  Justice  TANEY. 

A  motion  has  been  made  to  dismiss  the  case  for  want  of 
jurisdiction. 

It  appears  that  an  action  was  brought  by  the  United  States 
against  the  plaintiff  in  error,  in  the  District  Court  of  the 
United  States  for  the  northern  district  of  Mississippi,  (the 
said  court  having  the  powers  of  a  Circuit  Court,)  for  the 
purpose  of  recovering  damages  against  the  plaintiff  in  error, 
who  was  a  notary  public,  for  having  failed  to  ^^<i  notice  to 
the  endorsers  of  a  promissory  note,  put  into  nis  hands  for 
protest,  whereby  the  United  States  lost  their  remedy  against 
them.  The  note  was  for  $587.27,  and  the  damages  in  the 
declaration  laid  at  one  thousand  dollars.  There  was  a  ver- 
dict and  judgment  for  the  sum  of  $750.86,  and  it  is  upon  this 
judgment  that  the  writ  of  error  is  brought. 

The  matter  in  dispute  is  below  the  amount  necessaiy  to  give 

i'urisdiction  to  this  court,  and  the  writ  of  error  must  therefore 
)e  dismissed. 


<•••» 


Hugh  Robs,  abministratob  of  Hirah  Pratt,  dbosasied, 
Appellant,  v.  WnjJAM  Pbsntiss,  Mabshal,  Defend- 
ant. 

Where  a  biU  was  filed  on  the  equity  side  of  the  court  below,  to  enjoin  the 
marshal  from  leyyins  an  execution  upon  certain  property,  wnidi  execution 
was  for  a  less  sum  than  two  thousand  dollars,  an  appeal  from  a  decree  dis- 
missing the  biU  will  not  lie  to  this  court,  although  the  entire  value  of  the 
property  may  be  more  than  two  thousand  dollars. 

The  jurisdiction  of  the  court  does  not  depend  upon  the  amount  of  any  contin- 
gent loss  or  damage  which  one  of  the  parties  may  sustain  by  a  dedslon 
against  him,  but  upon  the  amount  in  dispute  between  them. 

iCiTBD.    JfsrHU  T.  Petty,  16  WaU.,  845. 
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*  It  was  moved  by  Nelson  (attorney-general)  to  dismiss  the 
case  for  want  of  jurisdiction,  under  the  oircumstanoes  stated 
in  tiie  opinion  of  the  court,  which  was  delivered  by 

Mr.  Chief  Justice  TANEY. 

tt  appears  from  the  record  in  this  case  that  a  bill  in  chan- 
cery was  filed  in  the  Circuit  Court  for  the  district  of  Illinois, 
by  the  appellant  against  the  appellee,  who  was  the  marslial 
for  that  district,  stating  among  other  things  that  the  United 
States  had  recovered  a  judgment  in  the  District  Court  for  the 
district  of  Illinois,  against  one  John  S.  C.  Hagan  and  Gholson 
Eirchenal,  for  the  sum  of  $600  damages,  and  f  86.25  costs, 
ilpon  which  an  execution  had  been  issued,  directed  to  the  said 
marshal,  who  had  levied  it  upon  a  certain  lot  of  land  and 
premises  described  in  the  bill,  upon  which  the  complainant,  as 
administrator  as  aforesaid,  held  a  mortgage  to  a  large  amount 
mentioned  in  the  bill,  and  which  he  was  then  proceeding  to 
foreclose ;  and  averring  that  the  said  property  was  not  charge- 
able with  the  said  judgment,  and  tlutt  he  was  in  danger  of 
losing  the  benefit  oi  his  mortgage,  by  a  sale  under  the  execu- 
tion, and  praying  that  the  marshal  might  be  enjoined  from 
maldng  such  sale. 

Upon  this  bill  an  injunction  was  granted,  and  the  appellee 
afterwards  put  in  his  answer,  and  the  cause  was  proceeded  in 
until  a  final  hearing,  when  the  injunction  was  dissolved  and 
the  bill  dismissed. 

It  is  unnecessaiy  to  state  more  particularly  the  character  of 
the  controversy,  because  the  case  now  comes  before  us  on  a 
motion  to  dismiss,  upon  the  ground  that  the  matter  in  dispute 
is  not  sufficient  in  amount  to  give  jurisdiction  to  this  court. 

The  motion  is  resisted  by  the  appellant,  who  insists  that  the 
jurisdiction  depends  on  the  value  of  the  property  upon  which 
the  execution  has  been  laid,  and  the  amount  of  the  appellant's 
interest  in  it.  And  as  the  property  is  worth  much  more  than 
the  sum  required  to  give  jurisdiction,  and  the  mortgage  also 
for  a  larger  amount,  he  has  a  right  to  appeal  to  this  court  from 
the  decree  of  the  Circuit  Court ;  because,  as  he  allows,  he  may 
lose  the  whole  benefit  of  his  mortgage  by  a  forced  sale  under 
the  execution. 

We  think  otherwise.  The  only  matter  in  controversy  be- 
tween the  parties  is  the  amount  claimed  on  the  execution. 
The  dispute  is  whether  the  property  in  question  is  liable  to  be 
charged  with  it  or  not.  The  jurisdiction  does  not  depend 
upon  the  amount  of  any  contingent  loss  or  damage  which  one 
of  the  parties  may  sustain  by  a  decision  against  him,  but  upon 
the  amount  in  dispute  between  them ;  and  as  that  amount  Is 
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in  thk  case  bdow  two  dwiuaiid  dollars,  the  appeal  must  be 
dismiBBed. 


<•>»» 


*The  United  States,  Pulintiff  m  Ebbob,  v.  r«77o 
RiOHABD  King  aistd  Daniel  W.  Coxb,  Depend-  L  •  •** 
ants.* 

The  certificate  of  stmrej  alleged  to  have  been  given  by  Tradean,  on  the  14th 
of  June,  1707,  and  brought  forward  to  snstadn  a  grant  to  the  MarqulB  de 
Maison  Bonge,  declared  ante-dated  and  frandnlent. 

The  drcnniftance  that  a  copy  of  thla  paper  was  delivered  by  the  Spanish 
authorities  in  1808,  is  not  smfident  to  prevent  its  authenticity  from  being 
impeached. 

Leaving  this  certificate  oat  of  the  case,  the  instroments  executed  by  the  Baron 
de  Carondelet  in  1705  and  1197,  have  not  the  aid  of  any  authentic  survey  to 
ascertain  and  fix  the  limits  of  the  land,  and  to  determine  its  location.^ 

This  court  has  repeatedly  decided,  and  in  cases  too  where  the  instrument  con- 
tained dear  words  of  grant,  that  if  the  description  was  vague  and  indefinite, 
and  there  was  no  offlcml  survey  to  give  it  a  certain  location,  it  could  create 
no  right  of  private  prox>erty  in  any  particular  parcel  of  land,  which  could  be 
maintained  in  a  court  of  justice.* 

An  equitable  title  is  no  defence  in  a  suit  brought  by  the  United  States.  An 
impiarfect  title  derived  from  Spain,  before  the  cession,  cannot  be  supported 
against  a  party  claiming  under  a  grant  from  the  United  States.^ 

The  act  of  Congress  of  the  29th  April,  1816,  confinning  the  grant  to  the 
extent  of  a  league  square,  restricted  it  to  that  quantity,  and  cannot  be  con- 
strued as  confinning  the  residue. 

Query:  Whether  the  acceirtance,  by  the  claimant,  of  this  league  square,  affect- 
ed ms  title  to  the  residue. 

This  o«se  was  brought  up,  bj  writ  of  error,  from  the  Cir- 
cuit Court  of  the  United  States  for  East  Louisiana. 

It  involyed  a  claim  for  upwards  of  two  hundred  thousand 
arpens  of  land  in  Western  Louisiana,  commonly  known  as  the 
Maison  Rouge  claim,  the  histoiy  of  which  is  this : 

About  the  year  1795,  a  number  of  French  royalists  arrived 
in  New  Orleans,  and  amongst  them  the  Marquis  de  Maison 
Rouge,  a  knisht  of  St.  Louis,  who  had  been  banished  from 
France,  and  whose  property  had  been  confiscated  in  the  Revo- 
lution. 

On  the  Ist  of  January,  1795,  he  obtained  the  following 
passport: 

^Be%  UfUUdStaiear.Khigf  *JBow.y  ^Followsd.    Magtoire  y.  Tyler ,  S 

S88,  n.  (1).  Wall,    060:    irAuteriwe    v.     United 

'FoLLowisn.      United    States   y.  StcUeSy  11  Otto,  707. 

PhiUidelphia  and  New  Orleansj  11  ^Applied.  tfn^edStateey.Hugheey 

How.,  il58;  United  States  ▼.  2Vm6r.  11  How^  668.     CrrED.    Fremont  v. 

Id.,  664.    Cited.    JDoe  ▼.  JfoZooa.  9  United  States^  17  How.,  576;  Tyler  v. 

How.,  44B;  Doe  y.  City  qf  MMle.  Id.,  Magwire,  17  WalL,  280. 
460^ 

888 


778  SUPREME   COURT. 

The  United  States  «.  King  et  al. 

*'The  Baron  de  Carondelet,  knight  of  the  religion  of  St. 
John,  brigadier  of  the  royal  armies,  governor  yice-patron  of 
the  provinces  of  Louisiana,  West  Florida,  and  inspector  of 
the  troops  thereof,  &c.,  &c. 

''It  is  hereby  permitted  Messrs.  De  Maison  Rouge,  De 
Breard,  and  other  persons  of  their  suite,  to  pass  on  to  Oua- 
chita, to  examine  its  position,  and  there  to  form  a  settlement. 
In  consequence,  Mr.  de  Filhiol  will  afford  them  every  assist- 
ance, and  the  information  necessary  for  that  object. 
"Given  in  our  government-house,  at  New  Orleans,  this  let 
day  of  January,  one  thousand  seven  hundred  and  ninety- 
five. 

"Signed,  The  Babon  db  Cabondelbt, 

Andrew  Lopez  Aembsto." 

On  the  17th  of  March,  1795,  the  following  contract  was 
entered  into : 

r*774  *  "  ^®'  Francis  Lewis  Hector,  Baron  de  Carondelet, 
■-  knight  of  Malta,  brigadier-general  of  the  royal  armies 

of  his  Catholic  majesty,  military  and  civil  governor  of  the 
provinces  of  Louisiana  and  West  Florida;  Don  Francis  Ren* 
don,  intendant  of  the  army  and  deputy  superintendent  of  the 
royal  domains  in  the  said  provinces;  Don  Joseph  de  Ome, 
knight  of  the  royal  and  distinguished  order  of  Charles  Thirds 
principal  accountant  for  the  royal  chests  of  this  army,  exercis* 
ing  the  functions  of  fiscal  of  the  royal  domains,  declare,  that 
we  agree  and  contract  with  the  Senior  Marquis  de  Maison 
Rouge,  an  emigrant  French  knight,  who  has  arrived  in  this 
capital  from,  the  United  States,  to  propose  to  us  to  bring  into 
these  provinces  thirty  families,  who  are  also  emigrants,  and 
who  are  to  descend  the  Ohio,  for  the  purpose  of  forming  an 
establishment  with  them  on  tKe  lands  borderin?  upon  the 
Washita,  designed  principally  for  the  culture  of  wheat  and 
the  erection  of  mills  for  manufacturing  flour,  under  the  fol- 
lowing conditions : 

"1.  We  offer,  in  the  name  of  his  Catholic  majesty,  whom 
God  preserve,  to  pay  out  of  the  royal  treasury  two  hundred 
dollars  to  every  family  composed  of  two  white  persons  fit  for 
agriculture,  or  for  the  arts  useful  and  necessary  for  this  estab- 
lishment, as  house  or  ship-carpenters,  blacksmiths  and  lock- 
smiths, and  four  hundred  dollars  to  those  having  four  labor- 
ers; and  in  the  same  .way,  one  hundred  to  those  having  no 
more  than  one  useful  laborer  or  artificer,  as  before  described, 
with  his  family. 

"  2.  At  the  same  time,  we  promise,  tinder  the  auspices  of  our 
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soToreien  monarch,  to  assist  them  forward  from  New  Madrid 
to  Washita,  with  a  skillful  guide,  and  the  provisions  necessary 
for  them  till  their  arrival  at  their  place  of  destination. 

*^3.  The  expenses  of  transportation  of  their  baggage  and 
implements  of  labor  which  shall  come  bj  sea  to  this  capital 
shall  be  paid  on  account  of  the  royal  domains,  and  they  shall 
be  taken  on  the  same  account  from  this  place  to  the  Washita : 
provided,  that  the  weight  shall  not  exceed  three  thousand 
pounds  for  each  family. 

"4,  There  shaU  be  granted  to  every  family  containing  two 
white  persons  fit  for  agriculture  ten  arpens  of  land,  extending 
back  forty  arpens,  ana  increasing  in  the  same  proportion  to 
those  which  shall  contain  a  greater  number  of  white  cultiva- 
tors. 

^^6.  Lastly,  it  shall  be  permitted  to  the  families  to  bring  or 
to  cause  to  come  with  them  European  servants,  who  shall  bind 
themselves  to  their  service  for  six  or  more  years,  under  the 
express  condition  that,  if  they  have  families,  they  shall  have  a 
right,  after  their  term  of  service  is  expired,  to  receive  grants 
of  land,  proportioned  in  the  same  manner  to  their  numbers. 
Thus  we  promise,  as  we  have  here  stated,  and  that  it  may 
come  to  the  knowledge  of  those  families  which  propose  to  trans- 
port themselves  hither,  we  sira  the  present  contract  with  the 
aforesaid  Senior  Marquis  de  Maison  Rouge,  to  *  whom,  r«i7>Tc 
that  it  may  be  made  plain,  a  certified  copy  shall  be  fur-  ^ 
nished. 

^*  Signed,  The  Babok  db  Cabondblbt. 

Fbanois  Rekdon. 
Joseph  de  Obue. 
The  MABQxns  de  Maisok  Roxtgb. 

"JVw  Orleans,  the  Vlth  qf  March,  1795." 


On  the  14th  of  July,  1795,  this  contract  was  approved  by 
the  king  as  follows : 

^^  Having  laid  before  the  king  what  you  have  made  known 
in  your  letter  of  the  25th  of  April  last.  No.  44,  relative  to  the 
contract  entered  into  with  the  Marquis  of  Maison  Rouge  for 
the  establishment  on  the  Washita  of  thirty  families  of  farmers, 
destined  to  cultivate  wheat  for  the  supply  of  these  provinces, 
his  majesty,  considering  the  advant^es  which  it  promises, 
compared  with  the  preceding,  has  been  pleased  to  approve  it 
in  all  its  parts. 

"  By  his  royal  direction,  I  communicate  it  to  you  for  yooi 
information.    Gt>d  preserve  you  many  years. 

'^  Signed,  Gabdooobi. 

"  Madrid,  14th  of  July,  1795. 

^  The  Intendant  of  Louisiana."  885 
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On  the  12th  of  August,  1795,  the  following  lettof 
addressed  to  the  Marquis  de  Maison  Rouge: 

''New  Orleans,  August  12, 1795. 

**  Snt : — ^I  have  received  the  honor  of  your  letter  of  the 
25th  June  last,  with  a  statement  of  the  families.  Your  perse- 
verance, in  the  opinion  you  have  formed  of  the  excellence  of 
the  lands  you  inhabit,  and  which  you  are  going  to  make 
flouiish  for  the  happiness  of  this  province,  as  well  as  for  those 
in  its  neighborhood  which  ought  to  partake  of  these  advanta- 
ges, ought  to  animate  you  to  make  the  greatest  efforts  to  effect 
its  early  accomplishment.  The  picture  you  draw  of  these 
enchanted  places  convinces  me  oi  the  soUdity  of  your  judg- 
ment, and  of  the  fortunate  selection  you  have  made  in  your 
plan,  as  well  as  of  the  facility  of  means  to  carry  it  into  execu- 
tion in  all  its  branches. 

''  I  have  paid  Mr.  Merieult  the  $800  for  Alexander  Laurent, 
Peter  Reld,  and  James  Fdret. 

''  By  this  opportunity,  I  inform  the  commandant  of  what  is 
to  be  done  when  any  new  family  arrives — giving  him  distinctly 
to  understand  that,  if  the  least  formality  or  a  certificate  is 
wanting,  and  not  conformable  to  the  copy  which  I  send  him, 
no  payment  whatever  will  be  made  from  the  royal  treasury. 

''  I  have  the  honor  to  be,  with  respect,  sir,  your  v^y  humble 
and  most  obedient  servant, 

''Signed,  Fbanousoo  Rsndov. 

"  Mr.  De  Maison  Rouge." 

♦7761      *^^  *^®  ^^*^  ^^  August,  17«6,  the  following  letter 
J  was  written : 

''  Under  this  date,  I  have  written  to  tiie  coramapdant,  John  q 

Filhiol,  as  follows: 

''  By  the  certificates  which  you  seat  me  in  behalf  of  the 
individuals  who  were  brought  here  lately  hj  the  Chevalier 
Breard,  I  learn  that  there  were  among  them  many  flingle 
men,  who  cannot,  therefore,  be  considered  as  composii^ 
families,  and,  consequently,  they  ought  not  to  have  received 
the  $100  stipulated  in  the  1st  article  of  the  oontract  which  the 
Marquis  of  Maison  Rouge  made  wit^  the  governor  and 
intendant  of  this  province.  On  this  occasion,  we  passed  over 
this  irregularity  in  order  to  avoid  disputes  in  future,  it  being 
inconsistent  with  the  spirit  of  the  contract,  and  of  no  use  to 
the  interests  of  the  king,  to  spend  the  public  money  on  indi- 
viduals who,  having  no  mducements  to  remain  in  the  country^ 
could  leave  it  with  the  same  facility  they  caiae.  It  must  not 
occur  again :  and  inform  the  Marquis  that  then  are  no  fuAiis 
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in  tiie  public  treasary  dflstined  to  tliat  objeot ;  And  that  as 
soon  as  he  has  completed  the  number  of  thiiiy  families  which 
he  eontracted  for,  nothine  will  be  paid  out  of  the  royal  tceaaury 
to  any  who  should  exceed  that  number,  aod  who  wish  to  eome 
and  establish  themselTes  in  this  district ;  and  you  will  consider 
yourself  instructed  to  this  eflSect,  and  conform  to  it  in  future, 
advising  me  in  conformity  of  wlmt  is  done  in  the  premises.  I 
consider  you  as  the  agent,  and  authorized  to  act  for  the 
Marquis  of  Maison  Rouge,  ia  the  business  of  bringing  familiae 
to  that  post,  and,  therefore,  communicate  this  for  your  govern- 
ment and  information.    The  Lord  preserve  you  many  yearn. 

^'Signed,  JxTAN  Yestuke  M0BALi:i^. 

^  To  Mr.  Augustus  de  Breard. 

''  New  (Means,  2l6th  Amgust,  1746/* 

On  the  14th  of  June,  1797,  it  was  alleged  that  Trudeau,  the 
surveyor^neral,  issued  the  following  cert^cate : 

^  Figurative  plan  of  the  thirty  leagues  of  superfices  of  land 

S anted  to  the  Marquis  of  Maison  Rouge,  not  induding  the 
ads  held  by  anterior  titles. 

^  Don  Carlos  Trudeau,  surveyor-general  and  particular  of 
the  province  of  Louisiana. 

^  I  certify  in  behalf  of  the  Marquis  of  Maison  Rouge,  that 
the  plats  of  land  repiesented  and  aketched  in  the  foregoing 
plan  of  vermilion  color,  may  contain  thirty  superficial  leagues, 
to  wit :  the  fip^t  plat  marked  No.  1,  on  the  right  bank  of  the 
river  Ouachita,  commencing  or  starting  five  arpens  below  the 
mouth  of  tiie  bayou  Cheniere  au  Tondre  till  it  reaches  the 
bayou  Calumet,  with  the  depth  necessary  to  complete  or  pro- 
duce one  hundred  and  forty  thousand  superficial  aj*pen8.  The 
second  plat  marked  No.  2,  on  the  left  bank  of  the  same  river 
Ouachita,  to  start  or  begin  two  leagues  below  the  Fort  r«777 
Miro  at  *tbe  point  called  Laine,  till  it  reaches  the  '- 
prairie  de  Lee,  with  the  necessary  deptib  to  complete  or  produce 
sixty  thousand  arpens  superficial.  The  third  plat  marked  No.  8, 
to  start  in  front  of  the  bayou  de  la  Loutre,  and  from  thence 
on  a  line  running  south  sixty-five  degrees  east  to  the  bayou 
Siar,  which  line  the  bayou  Siar  and  bavou  BartJielemy,  and  the 
Ouachita  bound  said  plat  Nx^.  8  ani[  the  plat  No.  4,  on  the 
right  bank  of  the  Ouachita,  to  start  in  &ont  of  the  entrance 
of  bayou  Bartbelemy,  runoiug  down  ithe  river  till  it  reaches 
the  bayou  la  Loutre ;  which  plats  Nos.  8  And  4,  with  the  cop- 
respondine  or  necessary  depth,  are  to  complete  eight  thoussod 
three  hwiared  and  forty-four  auperfieial  arpens,  and,  added  tc 
the  plats  Nos.  1  aivl  2,  fonn  together  the  Auueifieial  total  of 
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two  hundred  and  eight  thousand  three  hundred  and  forty-^our 
superficial  arpens,  equal  to  the  foregoing  thirty  leagues,  at  the 
rate  of  two  thousand  five  hundred  toises  or  tathoms  per  Bide 
for  each  league,  which  is  the  agrarian  measure  of  this  province; 
it  being  well  understood  that  the  lands  included  in  the  fore- 
ffoing  mats,  which  are  held  by  titles  in  form,  or  by  virtue  of  a 
tresh  decree  of  commission,  are  not  to  compose  a  part  of  the 
foregoing  thirty  leagues;  on  the  contrary,  the  Marquis  of 
Maison  Kouge  promises  not  to  injure  any  of  the  said  occupants, 
promising  to  maintain  and  support  them  in  all  their  rights, 
since,  if  it  should  happen  that  the  said  thirty  leagues  should 
suffer  any  diminution  of  the  land  occupied,  there  will  be  no 
objection  or  inconvenience  to  the  said  Marquis  of  Maison 
Rouge's  completing  or  making  up  the  deficiency  in  any  other 
place  where  there  are  vacant  lands,  and  to  the  satisfaction  of 
the  concerned. 

^*  And  in  order  that  it  may  so  appear  or  be  made  patent,  I 

£*ve  the  present,  with  the  preceding  figurative  plan,  formed  or 
'awn  by  order  of  the  governor-general,  the  Baron  de  Caron- 
delet,  to  which  faith  is  to  be  given  this  14th  of  June,  one 
thousand  seven  hundred  and  ninety-seven. 

^^  Signed,  Cablos  TBUDifiAxr. 

"Noted  in  book  A." 

On  the  20th  of  June,  1797,  the  following  grant  was  issued : 

^  The  Baron  de  Carondelet,  knight  of  the  order  of  St.  John, 
marshal  de  camp  of  the  royal  armies,  govemo]>general,  vice 
patron  of  the  provinces  of  Louisiana  and  West  Florida, 
inspector  of  troops,  &c. 

"  Forasmuch  as  the  Marquis  de  Maison  Rouge  is  near  com* 
pleting  the  establishment  of  the  Washita,  which  he  was 
authorized  to  make  for  thirty  families,  by  the  royal  order  of 
July  14, 1795,  and,  desirous  to  remove,  for  the  future,  aU  doubt 
respecting  other  families  or  new  colonists  who  may  come  to 
establish  themselves,  we  destine  and  appropriate  conclusively 
for  the  establishment  of  the  aforesaid  Marquis  de  Maison 
Rouge,  by  virtue  of  the  powers  granted  to  us  by  the  king,  the 
*7781  ^^^^^y  superficial  leagues  marked  in  the  plan  annexed 
J  *to  the  head  of  this  instrument,  with  the  limits  and 
boundaries  designated,  with  our  approbation,  by  the  surveyor- 
general  Don  Carlos  Lareau  Trudeau,  under  the  terms  and  con- 
ditions stipulated  and  contracted  for  by  the  said  Marquis  de 
Maison  Rouge. 

^^  And  that  it  may  at  all  times  stand  good,  we  give  the  pres- 
ent, signed  with  our  hand,  sealed  with  our  seal  at  araas,  and 
888 


JANUARY  TERM,   1846.  778 

The  United  States  «.  King  et  aL 


countersigned  bj  the  underwritten  honorarjr  commiBsary  of 
war  and  secretary  of  his  majesty  for  tms  oommandancy 
general. 

*^  Signed,  The  Babok  Db  Cabokdslbt. 

Akdbbs  Lop£z  Abmbsto. 
*♦  New  Orleans^  the  2(Hh  of  June,  1797. 

(^  Note. — ^That  in  conformity  with  his  contract,  the  Marquis 
de  Maison  Rouee  is  not  to  admit  or  establish  any  American  in 
the  lands  included  in  his  grant. 

"Signed,  The  Babon  Db  Cabondelbt." 

In  the  latter  part  of  the  year  1799,  Maison  Rouge  died, 
leaving  a  will,  which  was  dated  on  the  26th  of  August,  in 
that  year.    It  was  as  follows : 

^^  First — ^Recommending  my  soul  to  the  same  Lord  God  who 
gave  it  to  me,  and  created  and  redeemed  it  at  the  price  of  his 
most  precious  blood,  passion,  and  death,  I  implore  him  by  the 
most  holy  bowels  of  his  divine  mercy,  that  he  will  pardon  it 
and  send  it  to  eternal  rest  among  the  chosen,  for  which  it  was 
created. 

"  My  body  I  order  to  be  placed  in  the  earth,  out  of  which  it 
was  made ;  and  when  I  die,  I  desire  to  be  buried  in  the  plain- 
est manner,  and  that  my  funeral  shall  take  place  in  such  place 
as  my  executor  chooses,  to  whom  I  leave  the  management  of 
the  rest  of  my  funeral  and  interment,  in  order  that  he  may  act 
as  to  him  appears  best — such  being  my  will  and  pleasure. 

"  I  also  direct  that  three  masses  be  said  for  the  rest  and 
repose  of  my  soul,  for  each  of  which  three  bits  or  rials  shall 
be  paid  once,  and  to  each  of  the  donations  into  which  my 
goods  and  effects  are  divided. 

"  I  also  declare  that  I  am  a  bachelor,  that  it  may  so  be  made 
manifest  and  certain.  I  also  declare  and  make  known  that  I 
possess  property  in  Paris,  Berry,  and  Querry,  which  was  con- 
fiscated, 01  which  I  possess  no  documents  to  establish  my 
claim. 

"  I  also  declare  that  I  possess  in  Ouachita,  a  house  and  land, 
which  I  give  and  bequeath  to  my  servant-maid,  called  Maria, 
an  Irish  woman — such  being  my  wish  and  pleasure. 

"  I  also  declare  that  I  owe  some  small  sums  to  my  work 
people,  which  I  desire  to  be  paid  from  the  present  harvest. 

"  I  also  name  as  my  executor  and  property  holder  Mr.  Louis 
Bouligny,  whom  I  empower  and  give  authority  to,  after  my 
death,  to  take  possession  of  my  goods  and  property,  without 
the  intervention  or  interference  of  judicial  proceedings;  to 
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*make  uiventorieB,  valuations,  and  sales  thereof;  to  appoint 
such  appraisers  as  he  chooses,  and  to  adopt  all  necessary 
proceedings  until  my  mortuary  affairs  are  concluded  and 
wound  up ;  for  which  purpose,  I  postpone  and  extend  the  year 
of  executorship,  and  further  time  which  may  be  neoessary 
for  that  purpose ;  and  such  is  my  will  and  {Pleasure. 

^^  I  also  declare  that  I  have,  at  the  house  of  Don  Pedro,  all 
the  articles  necessary  to  build  a  saw-mill  for  cutting  plank,  and 
a  pump  auger. 

^^  I  also  desire  and  declare  that,  in  the  donation  which  by 
tins  will  I  make  to  my  servant-maid  Maria  of  a  house  and 
land,  there  is  only  included  five  acres  front,  by  the  usual 
depth,  and  the  aforesaid  house,  and  not  the  rest,  or  other  land; 
such  being  my  will  and  pleasure. 

'^  And  the  residue  and  remainder  of  my  goods,  rights,  and 
actions,  as  well  within  as  out  of  this  province,  in  case  my 
parents  are  dead,  I  constitute  and  name,  for  my  sole  and  uni- 
versal heir,  the  aforesaid  Louis  Bouligny,  in  order  that,  after 
my  decease,  he  may  have  and  inherit  them,  witii  the  blessing 
of  God  and  myself;  and  such  is  my  will  and  pleasure. 

^  I  revoke  and  annul,  and  declare  void,  cancelled,  of  no 
value  nor  effect  whatever,  any  other  wills  and  testamentary 
dispositions  I  may  have  heretofore  made  by  word,  or  in  writ- 
ing, which  I  desire  no  faith  or  value  shall  be  attached  to, 
saving  and  excepting  this,  which  I  at  present  authorize  and 
declare  in  such  manner  and  form  as  may  stand  good  and  right. 

^^  In  faith  of  which,  this  instrument  is  dated  in  the  city  of 
New  Orleans,  the  26th  of  August,  one  thousand  seven  hun- 
dred and  ninety-nine. 

^^  I,  the  notary,  give  faith  to  and  know  the  declarer,  who,  to 
appearance,  possesses  his  natural  judgment,  memory,  and 
understanding,  and  signed  it  in  the  presence  of  Don  Andres 
Lopez  de  Armesto,  honoraiy  commissary  of  war  and  secretary 
of  this  government,  Dn.  redro  GrondiUo,  and  Dn.  Yizento 
Texeiro  Lientard,  inhabitants. 

'^Db  Maisok  Rovgb.*' 

In  1802,  BouligDv  went  upon  the  ground  and  caused  a  sur* 
vey  to  be  made  by  McLaughlin,  who  had  been  a  deputy-pur- 
veyor under  Trudeau. 

In  1808,  Daniel  Clarke  applied  for  and  obtained  from  the 
intendant-general  of  New  Orleans  copies  of  the  eontraet  with 
Maison  Rouge,  and  of  the  order  of  the  14th  July,  1796. 

Congress  having  passed  an  act  for  the  purpose  of  ascertain* 
ing  the  rights  of  persons  to  land  within  the  dis^'irict  and  teni- 
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tory  of  New  Orleans,  the  commissioners  appointed  under  that 
act  reported  upon  Boulignj's  claim  as  follows : 

•"  Claims  to  land  in  the  county  of  Washita.       [*780 


Itmprte( 


Lerittei'i 


Bt  whwn 
cuimcNL 


Original  pro- 
prietor or 
claimant. 


Qmintity 
ttaimed. 


Nature  and  date 
of  title  or  daim. 


n 


16 


«    • 


11 


Louis  Bon- 
ligny. 


Marquis  de 
Maison  Rouge. 


80  square 
leagues. 


Spanish  grant 
20th  June, 
1797. 


B. 


Class  B,  in  which  the  claim  was  placed  by  the  commission- 
ers, is  thus  described  by  them. 

To  the  second  class,  comprising  ^^  claims  which,  though  not 
embraced  by  the  provisions  of  the  said  acts,  ought,  neverthe- 
less, in  the  opinion  of  the  commissioners,  to  be  confirmed  in 
conformity  with  the  laws,  usages,  and  customs  of  the  Spanish 
government,"  the  letter  B  will  be  affixed. 

By  an  act  of  the  29th  April,  1816,  the  claims  marked  B 
were  confirmed :  "  provided,  nevertheless,  that  under  no  one 
elaim  shall  any  person  or  persons  be  entitled  under  this  act  to 
more  than  the  quantity  contained  in  a  league  square." 

In  1841,  the  defendant  Coxe,  who  had  become  owner  of 
this  claim,  applied  for  patents  for  a  league  square,  which  were 
accordingly  given  him,  under  the  circumstances  stated  in  the 
opinion  of  the  late  Mr.  Attorney-General  Legar^,  under  date 
of  22d  December,  1841. 

On  the  18th  of  February,  1848,  the  United  States,  by  Bai- 
lie Peyton,  their  attorney,  filed  a  petition  in  the  Circuit  Court 
of  the  United  States,  stating  that  Richard  King  had  taken 
possession  of,  and  claimed  title  to,  a  part  of  the  land.  The 
petition  prayed  that  the  land  might  be  adjudged  to  belong  to 
the  United  otates,  &c.,  &c. 

King  answered  and  called  Coze  in  warranty,  who  also 
answered  and  set  forth  his  title  in  extenso  tinder  the  grant  to 
Maison  Rouge. 

On  the  10th  of  July,  1848,  the  court,  after  argument,  pro- 
aounced  the  following  decree : 

^^The  court  having  maturely  considered  the  law  and  the 
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evidence  in  this  case,  doth  now  order,  adjudge  and  decree, 
that  the  plaintiff's  petition  be  dismissed,  and  that  the  grant 
made  by  the  Baron  de  Carondelet,  as  the  governor  of  Louisi- 
ana, on  the  20th  June,  1797,  to  the  Marquis  de  Maison  Rouge, 
be  and  the  same  is  hereby  declared  valid;  that  the  said  Rich- 
ard King,  the  defendant,  and  the  said  Daniel  W.  Coze,  war- 
rantor, be  and  they  are  hereby  declared  and  recognized  to  be 
the  lawful  owners  of  the  parts  of  the  said  grant  held  by 
*7811  ^^^^)  ^  described  in  the  answer  of  the  said  Richard 
-■  King,  *and  in  the  schedule  ^A,'  and  that  they  be 
quieted  in  the  ownership  and  possession  of  the  same. 

"  Signed,  Theo.  H.  McCaleb,  U.  S.  Judge." 

In  the  course  of  the  trial,  the  United  States  filed  five,  and 
the  defendants  three  bills  of  exceptions.  The  following  were 
assigned  as  errors  on  the  part  of  the  United  States. 

1.  That  in  the  matters  stated  in  the  several  bills  of  excep- 
tion, not  necessary  here  to  be  re-stated,  the  court  below  com- 
mitted error. 

2.  That  the  evidence  in  the  cause  does  not  sustain  the  claim 
of  title  of  the  defendants  to  the  lands  in  controversy. 

8.  That  the  acceptance  by  the  defendant  Daniel  W.  Coxe, 
of  a  patent  for  one  league  square  of  said  land,  under  the  act 
of  Congress  of  the  29th  April,  1816,  operates  as  an  extin- 
guishment of  his  title  to  any  other  portion  of  said  land. 

The  evidence  referred  to  in  the  second  point  of  error 
was  very  voluminous.  It  consisted  of  a  number  of  letters 
written  by  the  Baron  de  Carondelet,  by  the  Marquis  de  Mai- 
son Rouge,  and  by  others,  and  of  the  deposition  of  sundry 
persons ;  all  of  which  it  is  impossible  to  insert  at  length  or  to 
compress  within  a  reasonable  compass. 

Nelson^  (attorney-general)  for  the  United  States. 
Coxey  for  the  deiendants. 

Nehofiy  after  referring  to  and  explaining  the  papers  above 
cited,  laid  down  four  propositions  which  he  proposed  to 
maintain. 

1.  That  the  paper  relied  upon  by  the  defendants  is  not 
a  grant. 

2.  That  assuming  it  to  be  so,  it  was  to  take  efiect  upon  con- 
ditions which  were  not  complied  with. 

8.  That  the  paper  purporting  to  be  a  survey  by  Trudeau  is 
a  forgery,  and  covers  land  not  covered  by  the  grant. 

4.  That  the  grant  is  void  from  indefiniteness,  and  cannot  be 
located.  (As  the  decision  of  the  court  turns  upon  one  of 
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ihese  points  only,  it  is  deemed  unnecessaiy  to  report  the  argu- 
ments of  tbe  respective  counsel  upon  the  otiier  points.^ 

8.  That  the  paper  purported  to  be  a  survey  is  a  forgery ; 
and,  apart  from  that  paper,  the  grant  contains  no  description. 

It  is  remarkable  that  no  one  ever  saw  this  survey,  although 
professine  to  have  been  made  in  1797,  until  1808.  It  was  not 
appended  to  the  erant.  In  1802  there  was  a  grant  by  Tru- 
deau  to  Filhiol,  of  land  below  Fort  Miro,  and  yet  the  survey, 
made  in  1797,  calls  for  Filhiors  line  which  was  not  established 
until  1802. 

Moreover,  this  grant  to  Filhiol  says  that  his  land  is  bounded 
on  every  side  bv  vacant  lands,  and  yet  if  the  former  survey 
were  genuine,  Filhiol's  grant  was  in  the  midst  of  land  which 
had  been  eranted  to  Maison  Rouge. 

(Mr.  IhUon  then  examined  minutely  the  testimony  r^noin 
of  various  *persons ;  of  Mr.  Filhiol,  the  commandant  of  ^ 
the  post  of  Washita,  from  1788  to  1800;  of  the  widow 
Bayergeon ;  of  Mr.  Fomier,  a  settler  under  the  contract ;  of 
Mr.  Belin ;  of  Mr.  McLaughlin,  who  said  that  Trudeau  was 
never  on  the  spot,  and  never  had  any  other  deputy-surveyor 
than  himself.) 

In  1802,  Boulignv  went  out  to  the  spot  and  had  a  plat  made 
by  McLaughlin,  who  says,  that  the  ^^  plat  dated  14th  June, 
1797,  is  copied  "  from  tiie  one  which  he  made  in  1802. 

Ooxe^  for  defendants,  gave  a  history  of  the  case,  and 
referred  to  various  state  papers:  Report  of  a  Committee, 
Senate  U.  S.,  Julv  20,  1842 ;  Instructions  of  Solicitor  of  the 
Treasury,  December  28,  1842;  2  American  State  Papers, 
June  9,  1818;  Land  Laws,  744,  746;  8  Ghreene's  Public 
Lands,  247. 

In  1  Laws  IT.  S.,  Brown's  edition,  549,  this  title  is  set  out 
just  as  it  is  in  the  present  record. 

In  2  Land  Laws,  (American  State  Papers,)  771,  774,  there 
is  a  copy  of  the  very  plat  which  we  have. 

It  is  objected  that  no  one  ever  saw  Trudeau's  certificate  of 
survey  until  1808.  At  the  foot  of  the  grant,  in  Spanish, 
which  is  in  the  record,  are  these  words :  ^^  Anotado  en  el  libro 
A,  No.  1,  verge  88,  y  copia  sicada.'' 

What  became  of  the  book  A,  we  do  not  know. 

In  American  State  Papers,  Public  Lands,  vol.  2,  page  774, 
there  is  a  translation  of  Trudeau's  certificate  of  survey,  with 
the  following  remark : 

*'  Landroffice^  Opehusa,  Aug.  16, 1812. 

**  The  foregoing  is  the  substance  of  the  proeia  verbal^  (cer* 
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tificate,)  of  the  surveyor-general,  Bubjoined  to  the  plat,  (of 
which  the  annexed  is  a  copy,)  filed  in  the  claim  of  Loaia 
Bonlignj^  holding  under  Maison  Rouge. 

^^  S.  ScHAOiBE,  Translator  to  the  CommissioDeis. 
L.  Posey,  Clerk  of  the  Board." 

If  there  is  any  defect  in  the  record,  the  govemment  must 
bear  the  consequences,  for  all  the  Spanish  books  were  handed 
over  to  the  public  authorities.  It  is  the  first  time  that  this 
paper  was  ever  denounced  as  a  forgery.  The  grant  itself 
says,  *^  Marked  in  the  plan  annexed,"  showing  that  some  plan 
was  annexed  to  it.  The  evidence  of  Tessier  verifies  it.  He 
was  a  principal  clerk  in  the  office  for  making  grants  of  land 
under  the  Spanish  government,  and  this  grant  is  in  his  hand- 
writing. He  says  he  ^^  cannot  recollect  whether  he  had  or  had 
not  Trudeau's  figurative  plan  and  prods  verbal  before  him, 
but  he  is  certain  that  he  performed  his  duty,  either  by  dicta- 
tion or  written  instructions  of  his  superiors,  or  by  seeing  the 
document  B,  though  he  cannot  say  in  which  of  the  three 
respective  modes  he  acted  upon  this  occasion." 
*7831  *'^^6  decision  of  the  board  of  commissioners  is  final 
-'  against  the  United  States.  In  the  case  of  McDanogh 
V.  JtElIaudon^  decided  at  this  term,  the  court  say  that  a  com- 
plete grant  requires  no  confirmation  by  Congress.  The  limit 
to  a  lei^ue  square  in  the  confirmatory  act  does  not  negative 
the  residue  of  the  title ;  there  are  no  words  to  that  effect. 
The  proviso  was  put  in  because  it  was  thought  that  Spanish 
governors  could  not  grant  more  than  a  league  square.  This 
court  entertained  the  same  doubt.    4  Pet.,  511. 

Congress  could  not  annul  the  title  to  the  land  beyond 
a  league  square,  because  it  rested  on  a  treaty.  The  act  does 
not  profess  to  annul  it,  but  leaves  it  where  it  found  it,  subject 
to  judicial  decision.  This  construction  of  the  act  reconciles 
it  with  justice  and  good  foith,  and  these  considerations  were 
held  to  be  operative  in  2  Wheat.,  208,  6  Pet.,  718.  The 
United  States  never  claimed  what  was  severed  from  the  public 
domain.  Our  title,  therefore,  is  equal  to  a  patent,  and  can 
only  be  assailed  on  the  ground  of  fraud.  This  is  a  charge 
which  is  easily  made.  It  is  not  pretended  that  any  was  prac- 
tised on  Carondelet,  nor  is  the  signature  of  Trudeau  denied, 
but  it  is  said  to  be  ante-dated.  The  United  States  knew  all 
about  these  papers,  but  the  petition  in  this  case  does  not 
allege  fraud.  It  is  true  that  the  defendants  are  said  to  have 
no  title.  But  suppose  we  were  in  chancery,  would  the  court 
permit  a  party  to  raise  such  a  question  upon  the  trial  if  it  was 
not  alleged  in  the  bill  ?  It  ought  to  have  been  put  in  issue 
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and  •▼idsnee  taken  upon  it^  And  in  that  ease  the  onus  pro- 
handi  would  have  been  upon  the  United  States.  67  the 
treatj  they  became  possessed  of  all  vacMit  domain  and  must 
make  out  their  title.  It  will  not  do  to  claim  all  and  make 
the  defendant  show  his  title.  9  Pet.,  298 ;  2  Burohard^s  Land 
Laws,  669. 

The  fraud  here  is  charged  upon  high  functionaries  of  a 
foreign  goremment  forty-eight  years  ago.    Fraud,  for  what 

gurpose?  There  was  no  motive  for  it.  Carondelet  might 
ave  made  the  grant  if  he  chose ;  he  had  the  power  to  do  it. 
Both  these  papers  were  before  Confess  in  1820,  and  the 
defendant  met  the  accusations  whicn  were  then  brought 
against  them.  The  United  States  have  never  attempted  to 
rescind  this  patent  for  twenty  years.  If  they  were  a  private 
person,  they  wotild  be  bound  hy  their  acts.  The  accusation 
of  fraud  now  made  by  the  attomey-f^eneral  rests  on  two 
grounds: 

1.  A  pamphlet  published  by  Qiraud. 

2.  On  evidence  taken  in  another  suit. 

With  regard  to  the  pamphlet,  it  has  been  answered  in  the 
same  way.  With  reeard  to  the  other,  the  evidence  was  taken 
under  a  notice  served  by  a  hostile  party  before  another  hostile 
party,  all  on  the  same  day,  and  the  suit  then  prosecuted. 

(Mr.  Coxe  then  examined  this  testimony.) 

Nelson^  in  reply  and  conclusion. 

This  is  a  mere  question  of  title,  to  be  settled  on  prin-  r^^oA 
eiples  of  law.  *The  deleiidant  claims  under  a  grant  ^ 
from  the  Spanish  government.  The  treaty  gave  the  publio 
domain  to  the  United  States.  There  is  no  contest  about  their 
title,  if  the  land  had  not  previously  been  granted  by  Spain. 
We  concede  freely  that  the  United  States  only  succeeded  to 
the  rights  of  Spain,  and  that  all  grants,  perfect  or  imperfect, 
are  binding.  If  the  rights  were  imperfect,  the  United  States 
are  bound  in  equity  to  carry  them  out ;  but  not  this  branch  of 
the  government,  which  can  look  only  at  the  legal  title.  Is 
this  such  ? 

But  first  let  us  examine  a  proposition  laid  down  by  the 
other  side,  that  this  claim  has  been  recognized  by  all  the 
departments  of  the  government.  If  so,  me  United  States 
must  be  estopped.  If  Congress  has  conferred  a  title  on  the 
representatives  of  Maison  Roi^e,  there  is  an  end  of  the  ques- 
tion. So,  if  the  judiciary  has  recognized  it.  But  no  misap- 
prehension of  the  executive  on  such  a  subject  is  binding  on 
this  eourt* 
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(Mr.  NeUan  here  examined  the  papers  ana  documents  cited 
by  Mr.  Coxe.^ 

The  laws  requiring  commissioners  to  report  to  Congress, 
cannot  be  construed  as  erecting  them  into  a  judicial  tribunal 
whose  decisions  should  be  final. 

The  alleged  legislative  confirmation  is  equally  defective. 

(Mr.  Nehon  here  referred  to  2  Story,  1410, 1429.) 

The  executive  department  of  the  government  has  always 
resisted  this  claim  from  1804.  It  ofiSred  the  lands  for  sale, 
but  withdrew  them  on  account  of  the  dispute.  A  survey  had 
to  be  made  to  ascertain  what  was  unclaimed. 

There  has  been  no  regulation  by  any  branch  of  the  govern- 
ment, but  the  question  is  entirely  open  for  this  court. 

It  is  said  that  no  fraud  was  alleged  in  the  court  below. 
That  is  very  true.  But  it  would  have  been  odd,  if  the  United 
States,  when  instituting  a  proceeding  similar  to  an  ejectment, 
had  gone  on  in  their  declarati  n  to  say  that  the  title  of  the 
defendant  was  fraudulent. 

It  is  also  said  that  we  have  no  right  to  supervise  the  action 
of  the  Spanish  authorities.  This  is  true,  if  they  are  lonafide^ 
but  not  if  they  are  fraudulent.  Congress  has  always  pro- 
vided, in  its  laws,  for  cases  of  fraud.  The  fraud  was  con- 
cocted in  1802,  after  Carondelet  had  gone  away. 

It  is  true  that  a  great  part  of  the  testimony  was  taken  in 
another  case ;  but  it  was  introduced  into  this  by  consent,  and 
the  defendant  must  abide  by  it. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court. 

This  case  is  one  of  great  importance,  from  the  amount  of 
property  in  dispute ;  and  if  the  court  entertained  any  doubt 
upon  the  questions  of  law  or  of  fact  which  are  presented  by 
the  record,  we  should  regard  it  as  our  duty  to  hold  it  under 
advisement,  and  postpone  the  decision  to  another  term.  But 
*78fil  ^'^  principles  of  law  upon  which  it  *  depends  are  not 
-I  new  in  this  court,  and  have  often  been  the  subjects  of 
discussion  and  consideration  since  the  cession  of  Louisiana 
and  Florida  to  the  United  States.  And  having,  after  a  care- 
ful examination  of  the  evidence,  formed  a  decided  opinion 
upon  the  facts  in  the  case,  we  deem  it  proper  to  dispose  of  it 
without  further  delay. 

The  claim  in  question  arises  upon  two  instruments  of  writ- 
ing, executed  by  the  Baron  de  Carondelet,  civil  governor  of 
Louisiana ;  one  in  1796,  and  the  other  in  1797 ;  the  latter  of 
which  is  alleged,  by  the  defendant  in  error,  to  be  a  grant  to 
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the  Marquis  de  Maison  Rouge,  for  the  land  included  in  a  plat 
made  out  by  Trudeau,  the  surveyor-ffeneral  of  the  province, 
and  dated  the  14th  of  June,  1797,  and  which  survey  embraces 
the  land  in  controversy.  It  is  insisted,  on  the  part  of  the 
United  States,  that  this  certificate  of  Trudeau  is  antedated 
and  fraudulent;  and  in  order  to  determine  the  state  of  the 
facts  upon  which  the  questions  of  law  will  arise,  the  authen- 
ticity of  this  survey  will  be  the  first  subject  of  inquiry. 

Upon  this  point,  a  good  deal  of  testimony  has  been  taken 
upon  both  sides.  But  it  would  extend  this  opinion  to  an  un« 
reasonable  and  unnecessary  length,  to  enter  upon  a  minute 
comparison  and  analysis  of  the  testimony  of  the  different  wit- 
nesses, and  of  the  other  evidence  contained  in  the  record.  It 
is  sufficient  to  say,  that,  after  an  attentive  scrutiny  and  colla- 
tion of  the  whole  testimony,  we  think  it  is  perfectly  clear  that 
this  certificate  of  Trudeau  is  antedated  and  fraudulent,  and 
we  refer  to  the  evidence  of  Filhiol,  McLaughlin,  and  Pomier, 
as  establishing  conclusively  that  the  actual  survey  upon  which 
this  certificate  was  made  out,  did  not  take  place  until  Decem- 
ber, 1802,  and  January,  1803;  and  that  the  one  referred  to  by 
the  governor,  in  the  paper  of  1797,  was  for  land  in  a  different 
place,  and  higher  up  the  Washita  river.  We  are  entirely  con- 
vinced that  the  survey  now  produced  was  not  made  in  the 
lifetime  of  the  Marquis  de  Maison  Rouge,  who  died  in  1799, 
but  after  his  death,  and  at  the  instance  of  Louis  Bouligny, 
who,  according  to  the  laws  of  Louisiana,  was  what  is  there 
termed  the  forced  heir  of  the  marquis ;  and  that  it  was  made 
in  anticipation  and  expectation  of  the  cession  of  the  country 
to  the  United  States ;  the  negotiations  upon  that  subject  being 
then  actually  pending,  and  the  treaty  of  cession  signed  on  the 
80th  dav  of  April,  l808.  We  see  no  reason  to  doubt  the 
truth  of  the  witnesses  to  whom  we  have  referred.  On  the 
contrary,  they  are  supported  by  the  testimony  of  other  wit- 
nesses, and  by  various  circumstances  detailed  in  the  record. 

It  has,  however,  been  areued  that,  inasmuch  as  an  attested 
copy  of  this  certificate,  with  the  two  instruments  executed  by 
the  Baron  de  Carondelet,  were  delivered  to  Daniel  Clarke,  in 
August,  1808,  by  the  Spanish  authorities  at  New  Orleans, 
upon  his  application  for  the  documentary  proofs  of  the  title 
to  this  land,  the  authenticity  of  the  paper  in  question  ought 
not  to  be  impeached;  and  that  it  is  inconsistent  with  the 
conoity  due  to  the  officers  of  a  foreign  government,  *to  rm'jQa 
impute  to  them  fraud,  or  connivance  in  a  fraud,  in  an  ^ 
official  act  where  their  conduct  has  not  been  questioned  by  the 
authority  under  which  they  were  acting,  and  to  which  they 

Vol.  III.— 67  897 


786  SUPREME  COURT. 

The  United  States  «.  King  et  al. 

were  responsible.  This  proposition  is  undoubtedly  true, 
where  no  other  interest  is  concerned  except  that  of  their  own 
government  or  its  citizens.  And  as  regards  the  interest  of 
others,  the  acts  of  the  officer,  in  the  line  of  his  duty,  will 
prima  facie  be  considered  as  performed  honestly,  and  in  good 
faith.  And  although  this  certificate  and  the  other  documents 
were  delivered  to  Ularke  after  the  country  had  been  ceded  to 
the  United  States,  yet  as  possession  had  not  been  taken,  and 
the  evidences  of  titles  to  lands  in  the  ceded  province  were 
still  lawfully  in  the  hands  of  the  Spanish  authorities,  the  doc* 
uments  upon  that  subject,  obtained  from  the  proper  officer, 
ought  to  be  regarded  as  genuine,  unless  impeached  by  other 
testimony ;  and  to  that  extent  this  court  is  bound  to  respect 
the  certificate  in  question.  But  it  would  be  pushing  the 
comity  usually  extended  to  the  tribunals  and  officers  of  a 
foreign  government,  beyond  the  bounds  of  justice  and  the 
usages  of  nations,  to  claim  for  them  a  total  exemption  from 
inquirv,  when  their  acts  affect  the  rights  of  another  nation  or 
its  citizens.  Certainly,  the  political  department  of  this  gov- 
ernment has  never  acknowledged  this  immunity  from  inquiry, 
now  claimed  for  the  Spanish  tribunals  and  officers;  and  in 
evenr  law  establishinff  American  tribunals  to  examine  into  the 
validitv  of  titles  to  land  in  Louisiana  and  Florida,  derived 
from  the  government  of  Spain,  they  are  expressly  enjoined  to 
inquire  whether  the  documents  produced  in  support  of  the 
claim  are  antedated  or  fraudulent;  and  we  have  no  doubt  that 
it  is  the  right  of  this  court  to  hear  and  determine  whether  the 
certificate  of  Trudeau,  although  recognized  and  sanctioned  by 
the  colonial  authorities  of  Spain,  is  antedated  and  made  out 
either  with  or  without  their  privity  and  consent,  in  order  to 
defraud  the  United  States,  and  to  deprive  them  of  lands 
which  rightfully  belonged  to  them  under  the  treaty ;  and  that 
it  is  our  duty  to  deal  with  it  as  the  evidence  may  require. 
We  desire,  however,  to  be  understood,  when  speaking  upon 
this  subject,  as  not  intending  to  charge  the  present  claimants 
with  having  participated  in  the  fraud ;  but  from  the  testimony 
in  the  record,  we  are  fully  convinced  that  it  was  committed  in 
the  manner  hereinbefore  mentioned,  by  Bouligny,  under 
whom  they  claim  title. 

Regarding  the  case  in  this  point  of  view,  the  rieht  of  the 
defendant  in  error  must  stand  altogether  upon  toe  instru- 
ments executed  in  1796  and  1797,  by  the  Baron  de  Caroude- 
let;  and  it  has  not  the  aid  of  any  authentic  survey,  to  ascer- 
tain and  fix  the  limits  of  the  land,  and  to  determine  its  loca- 
tion. The  instruments  themselves  contain  no  lines  or  boiind»- 
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ries,  whereby  any  definite  and  specifio  parcel  of  land  was 
severed  from  the  public  domain;  and  it  has  been  settled,  by 
repeated  decisions  in  this  court,  and  in  cases,  too,  where  the 
instrument  contained  dear  words  of  grant,  that  if  the  r^^c.j 
description  was  *  vague  and  indefinite,  as  in  the  case  ^ 
before  us,  and  there  was  no  official  survey  to  give  it  a  certain 
location,  it  could  create  no  right  of  private  property  in  any 
particular  parcel  of  land,  which  could  be  maintained  in  a  court 
of  justice.  It  was  so  held  in  the  cases  reported  in  15  Pet., 
184,  216,  276,  819,  and  in  16  Id.,  169,  160.  After  such  re- 
peated decisions  upon  the  subject,  all  affirming  the  same  doc- 
trine, the  question  cannot  be  considered  as  an  open  one  in  this 
court.  Putting  aside,  therefore,  and  rejecting  the  certificate 
of  Trudeau,  for  the  reasons  before  stated,  the  instruments  in 
question,  even  if  they  could  be  construed  as  grants,  conveyed 
no  title  to  the  Marquis  de  Maison  Rouge  for  the  land  in  ques- 
tion, and,  consequently,  the  defendants  in  error  can  derive 
none  from  him.  The  land  claimed  was  not  severed  from  the 
public  domain,  by  the  Spanish  authorities,  and  set  apart  as 
private  property,  and,  consequently,  it  passed  to  the  United 
States,  by  the  trealr  which  ceded  to  them  all  the  public  and 
unappropriated  lands.'  It  is  unnecessary,  therefore,  for  the 
decision  of  the  case,  to  say  anything  in  relation  to  the  con- 
struction and  effect  of  these  two  instruments,  or  the  purposes 
for  which  they  were  intended. 

As  relates  to  the  claim  of  an  equitable  title  arising  from  the 
number  of  immigrants  alleged  to  have  been  introduced  under 
these  instruments,  it  would  not  avail  the  defendant  in  error  in 
this  action,  even  if  the  proofs  showed  a  performance  equal  to 
that  contended  for  on  his  part.  For  if  these  instruments 
were  regarded  as  grants,  and  it  appeared  that  the  Marquis  de 
Maison  Rouge  had  originally  selected  this  very  district  as  the 
place  where  the  cprant  was  intended  to  be  located ;  and  the 
immigrants  introduced  by  him  had  been  settled  upon  it  in 
performance  of  the  conditions  of  his  contract;  and  if  it  should 
be  held  that  he  had  thereby  acquired  an  equitable  rij?ht  to 
have  the  quantity  of  land  mentioned  in  the  paper  of  1797  laid 
off^to  him  at  this  place,  still  it  would  be  no  defence  a^inst 
the  United  States.  For  in  the  case  of  Chateau  v.  Eckhart^  2 
How.,  876,  this  court  decided  that  an  imperfect  title  derived 
from  Spain,  before  the  cession,  would  not  be  supported  against 
a  party  claiming  under  a  grant  from  the  Unitea  States,  unless 
it  had  been  confirmed  by  act  of  Congress.    The  same  point 

^  Apvbovsd.    L€ewnpt  ▼.  United  SUAu^  11  How.,  127. 
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was  again  fully  considered  and  decided,  at  th«  present  term, 
in  the  case  of  Hickey  and  others  y.  Stewart  and  othere}  These 
decisions  stand  upon  the  ground  that  such  titles  are  not  con- 
firmed by  the  treaty  itself  so  as  to  bring  them  within  judicial 
cognisance  and  authority ;  and  that  it  rests  with  the  political 
department  of  the  TOvemment  to  determine  how  and  by  what 
tribunals  justice  should  be  done  to  persons  claiming  such 
rights.  If,  therefore,  this  controversy  was  in  a  court  of  equity, 
and  no  suspicion  of  fraud  rested  upon  the  claim,  yet  it  could 
not  be  supported  against  a  grantee  of  the  United  States, 
because  Congress  has  not  confirmed  it,  nor  authorized  any 
other  tribun^  to  determine  upon  its  validity.  This  case, 
*7881  ^^^^^^^9  ^^  ^^  ^  court  of  law;  the  petitory  action 
J  brought  •by  the  United  States  in  the  Circuit  Court  of 
Louisiana,  being  in  the  nature  of  an  action  of  ejectment  in 
which  the  decision  must  depend  on  the  legal  title ;  and  that 
title  under  the  treaty  of  cession  being  in  the  United  States,  an 
equitable  title,  if  the  defendant  in  error  could  show  one,  would 
be  no  defence. 

It  has  indeed  been  urged  in  the  argument,  that  the  act  of 
April  29,  1816,  §  1,  (8  Story  Laws,  1604,)  confirmed  this 
grant  to  the  claimants  to  its  whole  extent.  Upon  this  point 
we  do  not  think  it  necessary  to  go  into  a  particular  and  minute 
examination  of  the  acts  of  Congress  upon  this  subject,  noi 
indeed  of  the  act  referred  to.  Because  the  provision  in  this 
act,  that  the  confirmation  shall  extend  only  to  the  quantity  of 
land  contained  in  a  league  square,  is  in  the  judgment  of  the 
court  too  clear  and  unambiguous  to  admit  oi  serious  contro- 
versy. The  restriction  of  tne  confirmation  to  the  quantity 
above  mentioned,  appears  to  be  as  plainly  stated  in  the  proviso 
as  language  could  make  it ;  and  Congress  certainly,  in  a  claim 
of  this  description,  addressing  itself  to  the  political  power,  had 
a  right  to  confirm  a  portion  oi  the  claim,  and  at  the  same  time, 
to  refuse  to  give  the  claimant  a  title  to  the  residue,  if  they 
supposed  it  just  to  do  so. 

Another  question  of  more  difficulty  arises  under  this  act  of 
Congress,  but  as  it  has  not  been  preyed  in  the  argument,  we 
forbear  to  express  an  opinion  upon  it.  It  appears  that*the 
claimant  has  accepted  a  patent  for  a  league  square.  In  similar 
cases  in  Florida,  the  act  of  Congress  upon  that  subject  provi- 
ded, that  the  patent  for  the  quantity  confirmed  should  not 
issue  unless  the  claimant  released  all  title  to  the  residue.  The 
law  in  relation  to  the  land  in  question  does  not,  it  is  true, 
require  this  release,  and  the  patent  was  issued  and  accepted 

'I"      ■■  ■    ■"        f.j' 
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under  an  understanding  with  the  commissioner  of  the  General 
Land-office,  that  the  acceptance  should  not  prejudice  the  claim 
to  the  residue.  Yet  it  is  a  question  worthy  of  serious  con- 
sideration, how  far  the  acceptance  of  the  land  proffered  by 
Congress,  even  under  these  circumstances,  must  affect  any 
title  to  the  residue,  which  the  party  might  be  supposed  to 
have  had,  and  ought  to  influence  the  judgment  of  the  court 
where  the  fact  appears  in  the  record.  It  is  unnecessary,  how- 
ever, to  pursue  the  inquiry,  since  for  the  reasons  before  stated, 
the  judgment  of  the  Circuit  Court  must  be  reversed. 
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JFtvm.  drcmnstanoes  which  it  Ib  not  neceBsary  to  explain  to  the  public,  the 
two  following  dissenting  opinions  of  Mr.  Justice  MoLbav,  in  the  cases  of 
Kendall  ▼.  iS&keSy  p.  87,  and  The  UtMed  BUUee  ▼.  Qecar,  p.  121,  have  beer 
omitted  from  their  proper  places,  and  are  here  Inserted. 


Amos  Kbvdall 
Stokes  bt  al 
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Mr.  Justice  MoLEAN. 

This  case  is  a  writ  of  error.  The  &cts  and  merits  of  the 
case  are  before  us  only  so  far  as  thej  are  connected  with  the 
legal  points  raised  by  the  bills  of  exceptions.  I  will  consider 
these  points,  and  not  indulge  in  a  coarse  of  remarks  which 
could  only  be  proper  on  a  motion  for  a  new  trial. 

Before  taking  up  the  exceptions,  I  will  observe,  that  from 
the  finding  of  the  jury  the  defendant  below  was  acquitted  of 
all  malice  with  which  he  stands  charged  in  the  declaration. 
And  I  will  add  that  there  is  nothing  in  the  record  inconsistent 
with  the  inference,  that  he  acted  from  a  sense  of  duty,  and 
with  a  desire  to  advance  the  public  service. 

The  second,  third,  and  fourth  counts  in  the  declaration  were 
discontinued,  so  that  the  judgment  was  entered  on  the  first 
and  fifth  counts. 

The  first  count  states,  that  the  plaintiffs  were  contractors 
for  the  transportation  of  the  mail  of  the  United  States  under 
William  T.  Barry,  then  postmaster^neral,  and  that  for 
services  so  rendered  the  said  postmaster-general  caused  credits 
to  be  entered  in  their  accounts  on  the  books  of  the  depart- 
ment for  the  sum  of  one  hundred  and  twenty-two  thousand 
dollars.  The  defendant  below  was  appointed  to  succeed 
William  T.  Barry  in  the  office  of  postmaster^eneral,  and  that 
he  wrongfully,  &c.,  caused  the  above  sum  of  money,  which 
had  been  paid  to  the  plaintiBfs  as  aforesaid,  to  be  suspended 
on  the  books  of  the  department  and  to  be  charged  as  a  debit 
against  them ;  by  reason  whereof  the  plaintifb  were  unable  to 
obtain  from  the  department  moneys  under  their  several  con- 
tracts for  the  transportation  of  the  mail,  which  subjected  them 
to  great  losses  in  raising  fands  to  enable  them  to  carry  on  their 
contracts ;  that  their  credit  was  destroyed,  and  that  they  were 
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obliged  to  incur  great  expense  in  obtaining  payment  of  the 
above  sum,  &c. 

The  fifth  count  cl^irns  damages  for'tji^  refusal  of  the  post- 
master-general to  credit  them  with  the  amount  of  the  award 
of  the  solicitor  of  the  Treasury,  as  by  the  act  of  Congress  he 
was  required  to  do ;  by  reason  whereof  they  were  kept  out  of 
the  money  for  a  long  space  of  time,  and  were  subjected  -to 
expensive  litigations,  &c. 

♦7901  ^^^^  firs*  exception,  by  the  defendant  below,  that  I 
-I  shall  consider,  is  as  follows :  "  That  the  acts  of  defend- 
ant, as  postmaster-general,  in  suspending  the  allowances  men- 
tioned in  the  two  letters  from  P.  S.  Loughborough,  as  treas- 
urer, both  dated  14th  May,  1835,  the  one  addressed  to  Messrs. 
Stockton  &  Stokes,  the  other  to  L.  W.  Stockton,  and  above 
given  in  evidence  by  plaintiffs,  and  in  continually  holding  the 
same  under  suspension  and  refusing  to  credit  or  pay  the  same 
till  the  rendition  of  the  solicitor's  award,  above  given  in  evi- 
dence by  plaintiffs,  were  not  such  as  laid  him  liable  to  the 
plainti&  in  the  right  in  which  they  now  sue,  to  the  aforesaid 
action,  and  that  upon  the  evidence  so  as  aforesaid  produced 
and  given  on  the  part  of  the  plaintiffs,  they  are  not  entitled  to 
maintain  this  action  on  their  said  first,  second,  and  third 
counts,  of  their  amended  declaration." 

As  the  second  and  third  counts  of  the  declaration  were  dis- 
continued, no  reference  can  be  had  to  them  in  considering  the 
legal  questions  in  the  case. 

The  court  properly  refused  to  give  the  last  clause  of  the 
above  instruction,  on  the  ground  that  it  requested  them  to 
determine  the  effect  of  the  evidence.  This  has  been  so  often 
decided  by  this  court,  that  no  reference  to  authority  is  deemed 
necessary.  The  other  part  of  the  exception  goes  to  the 
capacity  in  which  the  plaintiffs  sue  as  partners. 

The  contracts  under  which  they  sue  were  made  in  the  name 
of  Richard  C.  Stockton,  but  they  were  made  for  the  benefit  of 
the  plaintifiBs  equally,  as  jointly  interested  with  Stockton. 
When  the  contracts  were  about  being  executed,  the  post- 
master-general was  informed  that  all  the  plaintiffs  were  inter- 
ested in  them;  and  inquiry  was  made  of  him  whether  the 
contracts  made  in  the  name  of  Richard  C.  Stockton  would 
inure  to  the  benefit  of  all  concerned.  The  reply  was,  that 
they  would ;  and  with  that  understanding  the  contracts  were 
signed. 

The  duties  under  the  contracts  were  apportioned  among  the 

parties.    From  this  state  of  facts,  the  question  arises,  whethet 

the  plaintifiBs  having  a  joint  iiiterest  in  the  contracts  may  not 

sue  as  partners.    They  made  the  contracts  in  the  name  of 
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Riobard  C.  Stockton,  and  ean  there  be  any  doubt  of  their 
right  thus  to  make  them?  In  this  view  the  others  are  not 
suo-contractors  under  Stockton,  but  are  jointly  interested 
with  him  in  the  contracts.  And  if  any  thing  has  been  done 
to  render  the  head  of  the  department  liable  to  Richard  C. 
Stockton,  his  associates  being  jointly  interested  with  him  are 
proper  parties  in  the  action  for  damages.  The  action  is  not  on 
the  written  contracts,  but  by  those  interested  in  them  for  a 
wrong  done.  No  subdiyisions  of  the  labor  among  the  part- 
ners can  affect  this  question.  I  can  have  no  doubt  as  to 
the  riffht  of  the  plaintifis  to  sustain  this  action,  if  there  be  a 
^ound  for  any  action.  The  Circuit  Court,  therefore,  in  my 
judgment,  did  not  err  in  refusing  the  above  instruction. 

•The  evidence  of  O.  B.  Brown,  a  clerk  in  the  depart-  r«iTA*| 
ment,  to  show  the  interest  of  the  plaintifis,  is  objected  ■- 
to,  on  the  ground  that  parol  evidence  cannot  be  heard,  to  con- 
tradict a  written  agreement.  How  this  applies  in  the  present 
case,  it  is  dij£cult  U>  perceive.  Brown  does  not  contradict  the 
written  contracts,  but  swears  that  the  plaintiffs  made  them 
with  the  department  in  the  name  of  Kichard  C.  Stockton. 
And  this  evidence  was  admissible,  on  the  ground  that  where 
any  association  of  individuals  bind  themselves  by  a  particular 
name  or  designation,  in  a  written  contract,  in  an  action  by  or 
against  the  persons  thus  bound,  the  facta  may  be  shown  by 
parol. 

The  practice  which  prevails  in  this  district,  ofpraying  the 
court  for  instructions  on  the  close  of  the  plaintifirs  evidence, 
is  a  most  inconvenient  one,  and  can  answer  no  other  pur- 
pose than  to  introduce  concision  in  the  case,  and  perplex  the 
jury.  In  this  case,  there  were  two  prayers  for  inslTuctions  on 
the  evidence  of  the  plaintifib,  as  regards  the  capacity  in  which 
they  sue ;  and  a  similar  instruction  is  again  asked  after  the 
close  of  the  defendant's  evidence.  These  instructions  are 
founded  upon  the  evidence,  and  are  substantially  the  same, 
though  expressed  in  different  words. 

The  third  instruction  asked  by  the  defendant  in  the  court 
below,  will  be  considered  in  connection  with  the  second  one 
prayed,  after  all  the  evidence  had  been  heard. 

The  fourth  instruction  refused  by  the  Circuit  Court,  was, 
^Hhat  the  evidence  so  as  aforesaid  produced  and  g^ven,  on  the 
part  of  tiie  plaintifiGs,  so  far  as  the  same  is  competent  to  sus- 
tain any  count  in  the  declaration,  is  not  competent  and  suffi- 
cient to  be  left  to  the  jury,  as  evidence  of  any  act  or  acts 
done  OT  omitted,  or  refusea  to  be  done  by  defendant,  whidi 
legally  laiil  him  liable  to  the  plaintifb  in  this  action,  undnr 
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such  count,  for  the  consequential*  damages  claimed  by  plaintiff 
in  such  count." 

•  This  instruction  goes  only  to  the  admissibility  of  the  evi- 
dence. The  question  would  have  been  more  properly  raised 
by  a  motion  to  overrule  the  evidence.  But  viewing  it  as 
an  instruction,  it  prays  the  court  to  instruct  the  jury  uiat  the 
facts  proved  are  not  competent  and  sufficient ;  not  to  prove 
the  right  of  the  plaintiffs  to  recover,  but  to  be  left  to  the  jury, 
^'  as  evidence  of  any  act  or  acts  done  or  omitted,  or  refused  to 
.be  done  by  defendant,"  &c. 

No  particular  facts  proved  are  alleged  to  be  incompetent 
evidence,  and  the  court,  consequently,  could  not  g^ve  the 
instruction,  provided  there  was  any  legal  evidence  bdore  the 
jury,  which  conduced  to  sustain  the  plaintifiis'  right  under  any 
one  of  the  counts  in  their  declaration. 

That  the  above  instruction  should  be  mistaken  by  any  one 
as  a  demurrer  to  evidence,  is,  to  me,  very  extraordinary. 

A  demurrer  to  evidence  withdraws  it  from  the  jury,  bat 
this  instruction  calls  upon  the  court  to  say  whether  ^Hhe  evi- 
*7d21  ^^"^®  ^^  competent  to  be  considered  by  the  jury." 
-I  The  instruction  is  not  in  *form  or  effect  like  a  demurrer 
to  evidence.  It  was  nothing  more  nor  less  than  an  objectioD 
to  the  admissibility  of  the  evidence. 

The  fifth  instruction  prayed  is,  as  to  the  capacity  in  whieh 
the  plaintiffs  sue,  and  which  I  have  already  considered. 

I  now  come  to  the  instructions  prayed  by  the  defendant 
below  after  the  close  of  his  evidence. 

The  first  one,  bein^  substantially  of  the  character  of  the 
fifth,  above  stated,  will  not  be  examined. 

The  second  instruction  was,  ^if  the  jury  find,  from  the 
said  evidence,  that  the  defendant,  as  postmaster-general,  acted 
in  the  premises  from  a  conviction  that  he  had  the  lawful 
power  and  authority  as  such  postmaster-general,  to  set  aside 
the  extra  allowances,  as  claimed  under  tLe  allowance  of  his 
predecessor,  and  to  suspend  and  recharge  the  same,  and  from  a 
conviction  that  it  was  his  official  duty  to  do  so;  and  if  plain- 
tiff suffered  no  oppression,  injury,  or  damage,  from  such  offi- 
cial act  of  the  defendant,  but  the  inconveniences  necessarily 
resulting  from  such  official  act,  then  he  is  not  liable  to  plain- 
tiffs in  this  action  for  having  so  set  aside,  suspended,  and 
recharged  such  extra  allowances." 

The  principle  imbodied  in  this  instruction  is  this:  if 
an  executive  officer  do  an  act  in  good  faith,  and,  as  he  be- 
lieves, within  his  power,  he  is  not  responsible  for  an  iajiuy 
done  to  an  individual. 

It  will    require    but   little    refiection  to  show,  that  the 
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?ropo8ition,  to  the  extent  here  stated,  is  unsustainable, 
^he  principle  is  made  to  depend,  not  upon  the  character  of 
the  act  or  its  consequences,  but  on  the  intent  with  which 
it  was  done.  Now  there  are  many  duties  of  an  executive 
officer  which  are  purely  ministerial,  and  others  which  are  dis* 
charged  under  prescribed  limitations.  It  is  inconsistent  with 
the  nature  of  our  institutions,  that  an  irresponsible  power 
should  be  exercised  by  any  public  agent.  Every  officer,  from 
the  highest  to  the  lowest,  in  our  government,  is  amenable 
to  the  laws  for  an  injury  done  to  individuals.  An  act  which 
the  law  sanctions  cannot  be  considered  as  injurious  to  any  one. 
And  where  a  discretion  may  be  exercised,  if  it  be  exercised 
in  good  faith,  the  officer  is  not  responsible  for  an  error  of  judg- 
ment. But  this,  of  necessity,  is  limited  to  matters  which 
come  within  his  jurisdiction.  He  can  claim  no  immunity 
beyond  this.  If  he  could,  he  might  act  without  any  other 
restraint  than  his  own  discretion ;  and  this  would  be  to  exer- 
cise an  unmitigated  and  irresponsible  despotism. 

If  a  member  of  this  court  should  imprison  a  citizen,  for 
causes  over  which  the  law  gave  him  no  jurisdiction,  he  would 
be  responsible  for  damages  in  an  action  at  law.  And  it  is 
supposed  that  no  higher  immunity  can  be  claimed  by  an 
executive  officer.  It  is  a  fundamental  principle  in  our  gov- 
ernment, that  no  individual,  whether  in  office  or  out  of  omce, 
is  above  the  law.     In  this  our  safety  consists. 

Of  all  the  powers  exercised  by  the  departments  of  r«iTQo 
this  government,  *those  of  the  executive  are  the  most  ^ 
extensive  and  the  most  summary.  They  have  not  the  forms 
and  the  deliberations  of  a  judicial  procedure.  Hence  it  is  of 
the  utmost  importance  that  the  executive  power  should  be 
defined  and  guarded  by  law.  From  the  nature  of  these  duties, 
an  enlarged  discretion  is  indispensable ;  and  with  the  exercise 
of  this  (uscretion  no  other  power  can  interpose,  and  no  legal 
responsibility  results  from  its  rightful  exercise.  But  this  is 
not  an  unlimited  discretion.  If  its  boundaries  be  not  specifi- 
cally defined  by  statutory  enactments,  yet  they  are  found  in  the 
thing  done,  and  in  the  well-established  principles  of  private 
right.  The  courts  are  often  called  on  t-o  exercise  their  dis- 
cretion, but  it  must  be  a  legal  discretion.  The  same  rule 
applies,  where  individual  rights  are  involved,  to  every  execu- 
tive officer. 

A  postmaster-general,  by  the  terms  of  every  mail  contract, 
on  tne  happening  of  certain  failures  by  the  contractor,  may 
forfeit  it.  But  if  he  shall  arbitrarily  annul  the  contract, 
when  by  the  terms  of  it  he  had  no  power  to  do  so,  he  is  un- 
questionably responfdble  to  the  party  injured.     And  in  such  a 
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case,  the  plea  that  he  acted  in  good  faith  and  with  a  desire  to 
discharge  his  duty,  would  not  avail  him.  He  is  presumed  to 
be  acquainted  with  his  duties,  and  the  powers  he  may  eicer- 
cise.  A  contrary  presumption  would  suppose  him  to  be  un- 
qualified to  discharge  the  duties  of  his  office.  It  therefore 
follows,  when  a  public  officer  does  an  act  to  the  injury  of 
individual,  which  did  not  come  within  the  exercise  of  his 
cretion,  and  was  clearly  not  within  the  powers  with  whicli  be 
is  invested  by  law,  he  may  be  held  legally  responsible. 

In  the  first  count  of  the  declaration,  the  plaintiffs  charge 
that  the  defendant  not  only  refused  to  pay  to  them  the  sum  of 
$122,000,  which  under  their  contracts  they  had  earned,   and 
which  had  been  credited  to  them  in  their  accounts ;  but  tbat 
he  caused  that  sum  to  be  recharged  to  them,  which  represent- 
ed them,  on  the  books  of  the  department,  as  defaulters,  &c. 

Now,  had  he  power  to  do  this?  As  this  point  has  been 
expressly  adjudged  by  this  court,  I  need  reier  to  no  other 
authority. 

In  the  case  of  the  United  States  v.  Bank  of  MetrovoUs^  15 
Pet.,  400,  the  court  say,  '^The  third  instruction  asked  the 
court  to  say,  among  other  things,  if  the  credits  g^ven  by  Mr. 
Barry  were  for  extra  allowances  which  the  postmaster-general 
was  not  legally  authorized  to  allow,  then  it  was  the  aufy  of 
the  present    postmaster-general    to  disallow  such   items   of 
credit;"  and  to  this  instruction  this  court  answer:     ^^The 
successor  of  Mr.  Barry  had  the  same  power,  and  no  more, 
than  his  predecessor,  and  the  power  of  the  former  did  not 
extend  to  the  recall  of  credits  or  allowances  made  by  Mr. 
Barry,  if  he  acted  within  the  scope  of  official  authority  given 
by  law  to  the  head  of  the  department.    This  right  in  an  in- 
cumbent of  reviewing  a  predecessor's  decisions,  extends  to 
mistakes  in  matters  of  fact  arising  from  errors  of  calculation, 
*7d41  ^^^  ^^  cases  of  rejected  claims  in  which  *  material  tes- 
^  timony  is  afterwards  discovered  and  produced.    But  if 
a  credit  has  been  given  or  an  allowance  made,  as  these  were, 
by  tiie  head  of  a  department,  and  it  is  alleged  to  be  an  illegal 
allowance,  the  judicial  tribunals  of  the  country  must  be  re- 
sorted to,  to  construe  the  law  under  which  the  allowance  was 
made,  and  to  settle  the  rights  between  the  United  States  and 
the  party  to  whom  the  credit  was  given.    It  is  no  longer  a 
case  between  the  correctness  of  one  officer's  judgment  and 
that  of  his  successor." 

The  point  here  ruled  is,  in  every  respect,  the  point  under 

consideration.    And  the  decision  is  clear  and  unequivocal 

against  the  power  of  the  postmasteivgeneral  to  supervise  the 

allowances  and    contracts   of  his  predecessor.     And  moie 
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especially  most  this  be  the  case,  where  the  allowances  have 
not  only  been  made  for  services  rendered,  bnt  credited  to  the 
party  on  the  books  of  the  department. 

On  the  ground  of  fraud  or  mistake,  a  postmaster-^neral 
may  suspend  or  annul  the  acts  of  his  predecessor.  But  in 
such  a  case  the  ground  should  be  set  up  as  matter  of  justifica- 
tion.   No  such  aefence  has  been  made  in  the  present  case. 

Here  is  an  act  done  by  the  defendant,  as  postmaster-general, 
which  this  court  say  he  had  no  power  to  do.  And  as  a  conse- 
quence of  that  act  great  injury  has  been  done  to  the  plaintiffs, 
as  alleged  in  the  declaration,  shown  by  the  evidence  and 
sanctioned  by  the  verdict  ot  the  jury.  And  here  the  question 
arises  whether  the  act  so  complained  of  subjects  the  defend- 
ant to  an  action  at  law.  My  brethren  think  it  does  not ;  I 
have  come  to  a  different  conclusion. 

In  stating  the  erounds  of  my  opinion,  I  acquit  the  postmas- 
ter-general of  all  improper  intention.  And  I  not  onlv  do  this, 
but  I  am  willing  to  admit,  that  the  circumstances  under  which 
he  acted  were  such  as  to  require  from  him  great  vigilance  and 
firmness.  He  acted  too  under  the  sanction  of  the  President, 
and  in  accordance  with  the  opinion  of  the  attorney-general. 
These  precautionary  measures  go  to  explain  his  action,  and 
show  that  whatever  damages  might  have  been  incurred  by  the 
plaintiffis  and  recovered  by  them,  the  defendant  should  be  in- 
demnified by  the  government.  He  should  no  more  be  sub- 
jected to  loss  in  this  respect  than  a  collector  of  the  customs 
who,  under  the  instructions  of  the  Treasury  Department,  col- 
lects an  illegal  duty  upon  goods  imported,  which  subjects  him 
to  a  judgment  for  damages. 

But  if  the  right  of  action  exist,  these  circumstances  cannot 
destroy  it.  They  create  a  clear  case  of  indemnity  by  the  gov- 
ernment, but  they  do  not  lessen  nor  excuse  the  injurious  con- 
sequences to  the  plaintiffis. 

There  are  three  grounds  on  which  a  public  ofiScer  may  be 
held  responsible  to  an  injured  party. 

1.  Where  he  refuses  to  do  a  ministerial  act,  over  which  he 
can  exercise  no  discretion. 

*  2.  Where  he  does  an  act  which  is  clearly  not  within  r«7Qc 
his  jurisdiction.  L      ^ 

8.  Where  he  acts  wilfully,  maliciously,  and  unjustly,  in  a 
case  within  his  jurisdiction. 

The  first  position  is  sustained  by  this  court  in  the  case  of 
Kendall  y.  The  United  States,  12  Pet.,  618.  Speaking  of  the 
act  required  by  the  law,  to  be  done  by  the  postmaster-general, 
the  court  say,  "It  is  a  precise  definite  act,  purely  ministerial; 
and  about  which   the  postmaster-general  had  no   discretion 
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whatever."  And  again,  in  612,  they  say,  "The  plaintiff's 
right  to  the  full  amount  of  the  credit,  according  to  the  report 
of  the  solicitor,  having  been  ascertained  and  fixed  by  law,  the 
enforcement  of  that  right  falls  properly  within  judicial  cogni- 
sance." In  page  614,  they  say,  "It  is  seldom  that  a  private 
action  at  law  will  afford  an  adequate  remedy,"  where  the  dam- 
ages are  large.  The  act  required  to  be  done  was,  that  the 
postmaster-general  should  cause  a  credit  to  be  entered  on  the 
books  of  the  department  in  favor  of  the  plaintiffs  below,  for  » 
certain  sum.  "His  refusal  to  do  this  subjected  him  to  an 
action."  This  decision  then  sustains  the  position,  that  a 
public  officer  is  liable  to  an  action  for  damages  sustained,  for 
refusing  or  neglecting  to  do  a  mere  ministerial  act,  over  which 
he  could  exercise  no  discretion. 

In  the  case  of  Ferguson  v.  Harl  of  KinnovlU  9  CI.  &  F., 
279,  a  decision  in  the  House  of  Lords,  in  1842,  the  lord  chan- 
cellor said,  "  When  a  person  has  an  important  public  duty  to 
perform,  he  is  bound  to  perform  that  duty ;  and  if  he  neglects 
or  refuses  so  to  do,  and  an  individual  in  consequence  sustains 
injury,  that  lays  the  foundation  for  an  action  to  recover  dam- 
ages bv  way  of  compensation  for  the  injury  he  has  so  sus- 
tain^. And  he  cites  Sutton  v.  Johnston,  1  T.  R.,  493.  His 
lordship  further  remarks,  "A  party  had  applied  to  a  justice  of 
the  peace  to  take  his  examination  under  the  statute  of  Eliza- 
beth, the  statute  of  hue  and  cry ;  the  justice  had  refused  to 
do  this,  and  the  party  had  in  consequence  sustained  injury, 
because  he  was  deprived  of  his  right  of  bringing  a  suit  against 
the  hundred  in  consequence  of  that  neglect.  It  was  held, 
upon  the  principle  I  have  stated,  that  he  was  entitled  to 
recover  damages  against  the  justice  for  the  neglect  of  his 
public  duty ;  he  having  in  consequence  sustained  a  personal 
injury."  Oreen  v.  Bucklechurches^  1  Leon.,  323,  c.  456.  He 
states  another  case,  of  Stirling  v.  Turner.  "Stirling  was  a 
candidate  for  the  office  of  bridgemaster ;  the  mayor  refused  to 
take  a  poll,  in  consequence  of  which  he  brought  an  action 
against  him,  and  it  was  held  that  that  action  might  be  sus- 
tained to  recover  damage  for  the  injury.  Upon  what  princi- 
ple ?  That  it  was  the  duty  of  the  Lord  Mayor  to  take  the 
poll ;  that  he  neglected  that  duty ;  that  the  party  in  conse- 
quence sustained  injury,  and  it  was  therefore  held  that  the 
action  might  be  maintained." 

In  his  opinion  Lord  Brougham  says,  page  289,  "  Courts  of 

*7961  J^^^^^^9  *  ^^^^  ^^'  ^^^  superior  courts,  courts  of  general 

J  jurisdiction,  are  not  answerable,  either  as  bodies,  or  by 

their  individual  members,  for  acts  done  within  the  limits  of 

their  jurisdiction.     Even  inferior  courts,  provided  the  law  has 
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clothed  them  with  judicial  fiinctionB,  are  not  answerable  for 
errors  of  judgment ;  and  where  they  may  not  act  as  judges, 
but  only  have  a  discretion  confided  to  them,  an  erroneous 
exercise  of  that  discretion,  however  plain  the  miscarriage  may 
be,  and  however  injurious  its  consequences,  they  shall  not 
answer  for.  This  follows  from  the  very  nature  of  the  thing ; 
it  is  implied  in  the  nature  of  judicial  authority.  But  where 
the  law  neither  confers  judicial  power,  nor  any  discretion  at 
all,  but  requires  certain  things  to  be  done,  every  body,  what- 
ever be  its  name,  and  whatever  other  functions  of  a  judicial  or 
of  a  discretionary  nature  it  may  have,  is  bound  to  obey ;  and 
with  the  exception  of  the  legislature  and  its  branches,  every 
body  is  liable  lor  the  consequences  of  disobedience." 

LfOrd  Cottenham  said,  ^^  I  feel  much  satisfaction  at  finding 
that  this  case  has  been  so  deeply  considered  and  so  fully  dis- 
cussed by  the  noble  and  learned  lords  who  have  preceded  me. 
I  concur  in  the  opinions  which  they  have  stated. 

Lord  Campbell  said,  ^'  Where  there  is  a  ministerial  act  to  be 
done  by  persons  who,  on  other  occasions,  act  judicially,  the 
refusal  to  do  the  ministerial  act  is  equally  actionable  as  if  no 
judicial  functions  were  on  any  occasion  intrusted  to  them. 
There  seems  no  reason  why  the  refusal  to  do  a  ministerial  act 
by  a  person  who  has  certain  judicial  functions,  should  not 
subject  him  to  an  action,  in  the  same  manner  as  he  is  liable  to 
an  action  for  an  act  beyond  his  jurisdiction.  The  refusal  to  do 
the  ministerial  act  is  as  little  within  the  scope  of  his  functions 
as  judge,  as  the  act  where  his  jurisdiction  is  exceeded.  In  the 
act  bevond  his  jurisdiction,  he  has  ceased  to  be  a  judge." 

And  the  House  of  Lords,  without  a  dissenting  voice,  affirmed, 
on  the  above  principles,  the  judgment. 

2.  An  officer  is  liable  where  he  does  an  act  injurious  to 
another,  which  is  clearly  not  within  his  jurisdiction. 

In  the  case  of  2Vacy  et  al.  v.  Stvartioout^  10  Pet.  95#  this 
court  say,  ^^  It  would  be  a  most  dangerous  principle  to  estab- 
lish, that  the  acts  of  a  ministerial  officer,  when  oone  in  good 
faith,  however  injurious  to  private  rights,  and  unsupported  by 
law,  should  afford  no  ground  for  legal  redress.  Tlie  facts  of 
the  case  under  consideration  will  forcibly  illustrate  this  princi- 
ple. The  importers  offer  to  comply  with  the  law  by  giving 
bond  for  the  lawful  rate  of  duties ;  but  the  collector  demands 
a  bond  in  a  greater  amount  than  the  full  value  of  the  cargo.  The 
bond  is  not  given,  and  the  property  is  lost,  or  its  value  greatly 
reduced  in  the  hands  of  the  defendant.  Where  a  ministerial 
officer  liCts  in  good  faith,  for  an  injury  done,  he  is  not  c^^'TQ^ 
*liable  to  exemplary  damages;  but  he  can  claim  no  ^ 
farther  exemption  where  his  acts  are  clearly  against  law." 
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Id  the  language  of  Lord  Campbell,  above  cited,  ^*  where  a 
judge  does  an  act,  which  is  clearly  beyond  his  jurisdiction,  he 
ceases  to  be  a  judge."  And  if  he  cease  to  be  a  judge,  all  the 
immunities  connected  with  his  official  character,  as  relates  to 
the  act,  also  cease. 

The  treasurer  of  the  United  States,  in  the  exercise  of  his 
discretion,  withholds  the  salary  of  a  judicial  or  other  officer, 
on  the  ground  that  such  officer  has  not  faithfully  discharged 
his  duties.  Now  this  is  a  matter  about  which  the  treasurer 
can  exercise  no  discretion.  He  is,  therefore,  liable  to  an  action. 
And  on  this  principle,  any  and  every  officer  may  be  made 
responsible  for  injuries  done  to  another. 

8.  That  an  officer  is  liable  where  he  acts  wilfully,  mali- 
ciously, and  unjustly  in  a  case  within  his  jurisdiction,  would 
seem  to  result  from  the  foregoing  considerations.  But,  as 
there  is  no  pretence  that  this  action  is  to  be  maintained  on 
this  ground,  I  shall  not  consider  it  farther  than  to  say,  that  the 
law  is  clear  where  the  facts  are  established. 

The  third  instruction  prayed  by  the  defendant,  and  refused 
by  the  court,  is  as  follows:  "If  the  jury,  in  addition  to  the 
facts  above  supposed  in  the  last  preceding  form  of  instruction, 
further  find,  from  said  evidence,  that  the  defendant,  in  refus- 
ing to  credit  plaintiffis  with  such  parts  of  the  solicitor's  awards 
as  he  refused  to  credit  them  with  as  aforesaid,  acted  from  a 
conviction  that  the  solicitor  had  no  lawful  jurisdiction  or 
authority  to  audit,  settle,  or  adjust  the  claims  or  items  of 
claims  upon  which  he  awarded  the  several  sums  of  money, 
constituting  the  sum  of  what  defendant  refused  to  credit  them 
with  as  aforesaid,  and  from  a  conviction  that  it  was  therefore 
his  official  duty  to  refuse  to  credit  them  with  so  much  of  the 
amount  awarded  by  the  solicitor  as  aforesaid ;  and  if  plaintiffs 
suffered  no  oppression,  injury  or  damage,  from  such  refusal  of 
the  defendant,  but  the  inconvenience  necessarily  resulting 
thereupon,  then  he  is  not  liable  to  plaintiffs  in  this  action  for 
such  refusal." 

This  instruction,  as  the  one  preceding  it,  rests  the  liability 
of  the  defendant  upon  the  intention  with  which  the  act  was 
done ;  and  consequently,  however  injurious  it  might  have  been 
to  the  plaintiffs,  if  done  with  a  bona  fide  intent,  they  are 
without  remedy.  This  principle  has  been  examined  under  the 
preceding  instruction,  and  nothing  further  need  here  be  said, 
than  that  this  court,  in  the  mandamus  case  above  cited,  held 
that  the  act  referred  to  in  this  instruction  was  ministerial ; 
that  the  defendant  had  no  discretion  over  it,  but  was  bound 
to  enter  the  credit  under  the  act  of  Confess.  And  for  not 
doing  so,  they  held  he  wus  liable  to  an  action. 
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The  fourth  instruction  refused  was,  *^  that  the  defendant  is 
not  liable  in  this  action  for  any  of  his  said  acts  in  the  premises, 
if,  in  addition  to  the  facts  supposed  in  the  two  last  r«>7Qo 
preceding  forms  of  *  instruction,  the  jury  believe,  '• 
from  the  whole  evidence,  that  he  acted  in  the  premises  with 
the  biTia  fide  intention  to  perform  duly  the  duties  of  his  office, 
and  without  malice  or  intention  to  injure  and  oppress  the 
plaintiffiB.'* 

The  record  shows  no  evidence  of  malice  against  the  defend- 
ant below.  His  liability  on  other  grounds  has  been  already 
discussed. 

The  third  and  last  bill  of  exceptions,  was,  ^'  the  plaintiff, 
further  to  support  the  issues  on  their  part,  above  joined,  pro- 
duced and  offered  evidence  to  prove  their  special  expenses, 
losses,  &c.,  in  consequence  of  the  defendaht's  acts  in  the 
premises,  to  wit,  such  expenses  and  losses  as  are  set  out  in  the 
papers  annexed,  marked  A,  B,  G,  D,  (copied  in  pages  6SS- 
688 ;)  and  also  their  expenses  and  losses  m  the  form  of  bank 
discounts,  paid  by  Stockton  and  Stokes,  on  post-office  accept- 
ances, and  interest  paid  by  them  on  money  borrowed  from 
May  80th,  1835,  to  Nov.  9th,  1886,  amounting  to  $9,749.14,  a 
particular  account  whereof  (being  the  same  as  the  document 
52,  annexed  to  the  solicitor's  report  above  given  in  evidence 
by  plaintiffs)  they  produced,  as  taken  from  the  books  of 
Stockton  and  Stokes,  and  proved  that  all  the  original  entries 
in  the  said  account  were  in  the  handwriting  of  one  A.  Matter, 
at  that  time  the  clerk  who  kept  the  said  books,  and  has  since 
deceased;  and  further  evidence  to  prove  that  Stockton  and 
Stokes  were  in  good  credit  up  to  Mav,  1885,  when  said  suspen- 
sions were  made  by  order  of  the  aefendant,  and  that  their 
credit  was  afterwards  destroyed  in  consequence  of  such  sus 
pensions.''  To  the  admission  of  which  evidence  defendant 
objected,  but  the  court  overruled  the  objection.  This  objec- 
tion goes  to  the  entire  evidence  in  the  case.  And  although  a 
part  of  that  evidence  thus  objected  to  should  have  been  over- 
ruled, if  specially  objected  to ;  yet  as  the  exception  extended 
to  other  evidence  clearly  admissible,  it  was  properly  overruled. 
This  point  has  been  so  often  decided,  and  is,  m  itself,  so 
evident,  that  I  shall  not  cite  any  authority.  The  objection,  to 
prevail,  must  always  be  limited  to  that  part  of  the  evidence 
offered,  which  is  incompetent. 

Does  the  mandamus  suit  bar  this  action?  My  brethren 
think  it  doen ;  in  my  opinion  it  does  not. 

There  is  no  plea  in  bar,  and  how  the  proceedings  by  manda- 
mus can  constitute  a  bar,  without  being  pleaded,  I  am  at  a 
loss  to  determine.     It  is  true,  those  proceedings  were  given  in 
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evidence  by  the  plaintiffs,  to  show  what  expense  they  had 
incurred,  in  prosecuting  that  suit,  for  the  nalance  of  the 
award,  which  should  have  been  credited  promptlj  by  the 
postmaster-general.  But  how  can  this  constitute  a  bar  to  this 
action? 

What  was  the  object  of  the  mandamus;  not  to  recover 
money,  but  to  obtain  an  order  from  the  court  directing  the 
postmaster-general  to  enter  a  credit  to  the  plaintiffs  for  the 
*7dd1  ^^^^^  ^^  ^®  award,  on  the  books  of  the  department. 
^  And  such  an  order  was  made  by  the  *court,  in  pursu- 
ance of  which  the  credit  was  given.  The  act  of  the  2d  of 
July,  1886,  referred  the  claims  of  the  plaintiffis,  against  the 
Post-office  Department,  to  the  solicitor  of  the  Treasury,  who 
was  authorized  to  make  them  ^^  such  allowances,  therefore,  as, 
upon  a  full  exaftiinatiou  of  all  the  evidence,  may  seem  right 
according  to  the  principles  of  equity;  and  that  the  postmaster- 
general  be,  and  he  is  hereby  directed  to  credit  the  plaintiffs 
with  whatever  sum  or  sums  of  money,  if  any,  the  said  solicitor 
shall  so  decide  to  be  due  to  them,  &c.''  The  solicitor  reported 
in  favor  of  the  plaintifiGs  $161,568.89,  as  the  amount  of  princi- 
pal  and  interest  due  to  them  by  the  department.  Of  this  sum 
f  122,101.46  were  credited  to  the  plaintifb  on  the  books  of  the 
department.  But  the  postmaster-general  refused  to  credit  the 
balance,  and  for  this  cause  the  mandamus  was  brought. 

Could  the  mandamus  have  been  pleaded  in  bar  c?  the  prea^ 
ent  action  ?  The  objects  of  the  two  suits  are  entirely  distinct. 
By  the  mandamus,  a  credit  for  the  full  amount  oi  the  sum 
awarded  to  the  plaintiffs  was  sought.  By  the  present  action 
the  plaintifib  seek  to  recover  damages  sustained  by  them,  in 
their  business  as  contractors  for  the  transportation  of  the 
mail,  by  reason  of  the  suspension  of  more  than  $120,000 
which  they  had  earned,  and  which  had  been  allowed  and  cred- 
ited to  them  by  the  predecessor  of  the  defendant ;  but  which 
the  defendant  had  recharged  against  them.  And  also  for  the 
refusal  to  credit  $89,000  of  the  award,  as  the  law  required. 

Notwithstanding  this  suspension  and  refusal,  the  plaintiffs 
allege  that  they  were  required  rigidly  to  perform  their  con- 
tracts with  the  department,  which  they  did  at  a  great  expense 
and  sacrifice ;  and  that  in  the  prosecution  of  their  rights,  they 
were  subjected  to  great  expense  in  employing  counsel,  loss  of 
time,  &c.  This  is  the  foundation  of  the  present  action.  And 
it  is  only  necessary  to  state  it  to  show  that  the  mandamus,  if 
pleaded,  could  have  been  no  bar.  The  two  actions  are  dis- 
tinct in  their  character  and  objects,  aud  also  in  the  evidence 
on  which  they  rest.  Interest  was  allowed  to  the  plaintiffs  for 
the  sums  of  money  withheld  from  then)  by  the  department; 
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bnt  no  allowance  was  made  by  the  solicitor  to  the  plaintifFs 
for  the  consequential  damages  sustained  by  them  in  the  prem- 
ises. The  evidence  acted  upon  by  the  solicitor,  as.  stated  in 
document  62,  was  before  the  jury,  but  the  plaintiffis  could 
claim  no  item  which  had  been  allowed  by  the  solicitor.  The 
sums  allowed  by  the  solicitor  had  been  credited  to  the  plain- 
tiffis.  Those  sums,  therefore,  constituted  no  part  of  the  pres- 
ent case.  Still  the  document  was  proper  evidence  to  prove 
the  award  of  the  solicitor,  as  a  part  of  the  proceedings  in  the 
mandamus  case.  Indeed  the  record  in  that  case  was  properly 
received  as  evidence  to  show  the  delays  and  expenses  to  which 
the  plaintifb  were  subjected  by  the  acts  of  the  defendant. 

It  is  said  that  in  an  action  affainst  the  postmaster-general, 
the  sum  awarded  might  have  been  recovered,  and  also  the 
damages  claimed  *in  this  action,  if  such  damages  con-  r«oAQ 
stitute  a  legal  right  of  action.  And  from  this  an  argu-  ■- 
ment  is  drawn  in  support  of  the  position,  that  the  mandamus 
suit  bars  the  present  action.  The  force  of  this  argument  is 
not  perceived.  For  if  the  damages  as  above  stated  could 
have  been  recovered  by  an  action  against  the  postmaster- 
general,  it  does  not  follow  that  the  same  damages  were  recov- 
erable by  the  mandamus.  In  feet  no  damages  were  recovered 
by  the  mandamus  suit.  It  is  true  that  that  proceeding  would 
bar  an  action  on  the  award,  as  it  procured  a  credit  to  be 
entered  for  the  amount  of  the  award.  But  the  solicitor  was 
not,  by  the  act  of  Congpress,  authorized  to  inquire,  and  he  did 
not  inquire  into  any  conseqnential  damages  suffered  by  the 
plaintim,  beyond  the  interest  on  the  sums  suspended.  And 
the  present  action  Ib  brought  for  the  consequential  injuries 
sustained  by  the  plaintifGs,  under  the  peculiar  circumstances 
of  the  case. 

From  this  view  it  must  be  apparent  that  the  mandamus 
suit,  if  technically  pleaded,  could  be  no  bar  to  this  action. 
The  history  of  judicial  proceedings,  it  is  confidently  believed, 
affords  no  similar  bar  to  this,  which  has  been  sustained.  Nor 
does  the  award  constitute  a  bar,  for  the  reason  that  the  arbi- 
trator did  not  allow,  nor  was  he  authorized  by  the  law  to 
allow,  a  single  item  which  is  claimed  in  the  present  action. 
All  the  items  allowed  by  the  arbitrator  were  before  the  jury, 
as  they  could  not  be  separated  from  the  proceedings  in  the 
mandamus  case ;  but  all  those  items  were  shown  to  have  been 
credited  to  the  plaintifiis,  and,  therefore,  the  plaintiffis  could 
not  insist  that  those  items  should  be  any  ground  of  recovery 
in  this  action.  To  say,  therefore,  that  the  evidence  in  this 
action,  on  which  the  verdict  was  rendered,  is  the  same  as  that 
in  the  mandamus  suit,  is,  in  my  judgment,  wholly  unsus- 
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tained  by  the  &ctB  in  the  case.    I  think  the  jndgmeat  of 
Circuit  Court  should  be  sffirmed. 


<  ■■■I 


Tub  XJwrrKD  States) 

V.  > 

H.  H.  GsAB.        ) 


Mr.  Justioe  McLEAN. 

I  dissent  from  the  opinion  of  the  court. 

The  question  certified,  in  my  judgment,  should  be  answered 
in  the  affirmative. 

That  it  was  the  intention  of  Congress  to  sell,  at  piublic  sale, 
the  land  in  question,  is  clear,  if  that  intention  is  to  be  ascer- 
tained by  their  own  language.  In  the  4th  section  of  the  act 
of  26th  of  June,  1884,  it  is  provided,  "  that  the  President 
shall  be  authorized,  as  soon  as  the  surve3rB  shall  have  been 
completed,  to  cause  to  be  offered  for  sale,  in  the  manner 
♦son  IF^s^ribed  by  law,  all  the  lands  lying  in  said  *land  dis- 
-■  tricts,  at  the  land-offices  in  the  respective  districts  in 
which  the  land  so  offered  is  embraced,  reserving  only  section 
16  in  each  township,  the  tract  reserved  for  &e  village  of 
Gktlena,  such  other  tracts  as  have  been  granted  to  individuals 
and  the  state  of  Illinois,  and  such  reservations  as  the  Presi- 
dent shall  deem  necessary  to  retain  fDr  military  posts,  any 
law  of  Congress  heretofore  existing  to  the  contnuy  notwith- 
standing." 

The  land  lies  in  one  of  the  land  districts  above  referred  to, 
and  is  not  within  any  one  of  the  reservations  named  in  the 
section.  This  being  admitted,  is  there  any  g^und  to  doubt 
that  Congress  authorized  the  President  to  sell  all  lands  cov- 
ered by  the  section  and  not  reserved  in  it.  They  have  said  so 
expressly.  The  language  of  the  secti(Hi  is  so  clear  as  to  admit 
of  no  other  construction.  And  it  would  seem  to  me  that 
such  must  be  our  judgment,  unless  we  can  judicially  say,  that 
when  Congress  speak  in  the  authoritative  language  of  law, 
they  do  not  mean  what  they  say.  Such  a  decision  would  con- 
stitute a  new  rule  for  the  construction  of  statutes. 

It  is  said  that  the  land  occupied  by  the  defendant  was 
reserved  by  the  5th  section  of  the  act  of  the  8d  of  March, 
1807.  This  is  admitted.  But  the  question  is,  whether  it  was 
reserved  by  the  act  of  1884?  The  6th  section  above  referred 
to  provides,  ^*  that  the  several  lead  mines  in  the  Indiana  terri- 
tory, together  with  as  many  sections  contiguous  to  each  as 
shall  be  deemed  necessary  by  the  President  of  the  United 
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3tBto8»  Anil  be  icaeired  lor  ike  future  disposal  of  the  United 
States;  and  anj  grant  which  may  hereafter  be  made  for  a 
traet  of  land  containing  a  lead  mine  which  had  been  discov- 
ered previous  to  the  purchase  of  such  tract  from  the  United 
States,  shall  be  considered  fraudulent  and  null.'*  Now  the 
tract  in  question  had  on  it  a  lead  mine,  and,  being  then  within 
the  Indiana  territory,  of  course  came  within  the  reservation 
just  cited.  But  such  reservation  was  made  only  ^^for  the 
future  disposal  of  the  United  States."  And  the  act  of  1884 
does  authorize  the  President  to  dispose  of  this  and  all  other 
tracts  in  the  districts  named  not  specially  reserved  in  that  act. 
This  latter  act  then,  by  consequence,  repeals  the  act  of  1807. 
In  this  respect  the  acts  are  repugnant.  They  cannot  stand 
together.  The  first  act  reserves  the  land  for  the  future  dis- 
posal of  the  United  States,  and  the  last  act  disposes  of  it. 
The  President  k,  undoubtedly,  bound  within  a  reasonable 
time,  affcer  the  surveys  were  executed,  to  issue  lus  proclama- 
tion offering  for  sale,  at  public  auction,  the  lands  in  the  above 
districts.  And  after  such  sales  all  the  lands  not  sold  or 
reserved  were  open  for  entry  as  the  law  provides.  A  failure 
of  the  President  to  execute  a  duty  enjoined  by  law  cannot 
affect  any  individual  right  involved  in  this  case. 

It  is  not  doubted  that  if  no  other  consequence  resulted  from 
the  above  construction  of  the  act  of  1884,  than  the  mere 
authority  of  the  President  te  sell  the  laud,  there  would  have 
been  little  or  no  diversity  of  opinion  on  the  subject ;  but  a 
pre-emptive  right  in  the  defendant  may  follow  such  a  r«ooQ 
construction,  and  this  creates  the  difficulty  in  the  case.  ^ 
But  when  the  law  is  clear  we  should  follow  it,  without  regard 
to  consequences. 

In  my  judgment  the  pre-emptive  right  of  the  defendant,  if 
he  shall  bring  himself  within  the  law,  is  as  clear  as  that  the 
President  was  authorized  to  sell  the  land. 

By  the  Ist  section  of  the  act  of  29th  May,  1880,  it  is  pro* 
vided,  ^Hhat  every  settler  or  occupant  of  the  public  lands 
prior  to  the  passage  of  this  act,  who  is  now  in  possession,  and 
cultivated  any  part  thereof  in  the  year  1829,  shall  be,  and  he 
is  hereby  authorized  to  enter,  with  the  register  of  the  Land- 
office  for  the  district  in  which  such  lands  may  lie,  by  legal 
aubdivirions,  any  number  of  acres,  not  more  than  one  hundred 
and  sixty,  or  a  quarter-section,  to  include  his  improvement, 
upon,  paying  Vi  the  United  States  the  then  minimum  price  of 
said  land :  Provided,  however,  that  no  entrv  or  sale  of  any 
land  shall  be  made,  under  the  provisiooa  of  this  act,  whidb 
shall  have  been  reserved  for  the  use  of  the  United  States,"  &e. 

By  the  act  of  the  19th  of  June,  1884,  every  settler  prior  tc 
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the  passage  of  that  act,  then  in  possession,  and  who  onltiyated 
any  part  of  the  land  in  1888,  was  declared  to  be  entitled  to 
the  benefit  of  the  act  of  1880^  which  act  was  continued  in  force 
two  years.  And  by  the  act  of  the  22d  of  June,  1888,  it  is 
provided,  that  every  actual  settler  of  the  public  lands  being 
the  head  of  a  family,  or  over  twenty-one  years  of  age,  who 
was  in  possession  and  a  housekeeper  by  personal  residence 
thereon  at  the  time  of  the  passage  of  this  act,  and  for  four 
months  next  preceding,  shall  be  entitled  to  all  the  benefits 
and  privileges  of  the  above  act  of  the  29th  May,  1880.  And 
that  act  was  declared  to  be  in  force  two  years.  In  the  same 
section  it  was  declared  that  said  right  shoidd  not  extend  ^*to 
any  land  specially  occupied  or  reserved  for  town  lots,  or  other 
purposes,  by  authority  of  the  United  States.'* 

As  the  pre-emption  act  of  the  19th  of  June,  1884,  passed 
seven  days  before  the  act  which  authorized  the  President 
to  sell  the  land  in  question,  and  as,  prior  to  this  latter  act,  the 
land  was  reserved  from  sale  by  the  acts  of  1807  and  1880,  the 
pre-emption  right  may  not  have  attached  to  the  residence 
of  the  defendant.  But  if  this  be  admitted,  the  act  of  1807 
having  been  repealed,  as  above  shown,  by  the  4th  section  of 
the  act  of  the  26th  of  June,  1884,  there  seems  to  me  to  be  no 
doubt,  that  the  pre-emption  right  did  attach  under  the  law  of 
1888.  After  the  land  was  authorized  to  be  sold,  it  could  no 
longer  be  considered  as  reserved  from  sale  by  the  act  of  1807 ; 
and  the  act  of  1888  only  excepted  from  the  right  of  pre- 
emption, such  tracts  as  were  at  that  time  reserved  by  the 
authority  of  the  United  States.  In  this  view,  then,  it  would 
seem  the  right  of  pre-emption  is  in  the  defendant,  if  he  were  a 
resident  on  the  land  within  the  provisions  of  the  act  of  1888. 

*8031  ^^  ^^  ^^  ^^^  ^^^  authorizing  the  sale  of  these  lands 
^  and  the  pre-emption  *laws,  being  all  on  the  same  sub- 
ject, must  be  taken  together,  and  so  construed  as  to  efPectuate 
the  intention  of  Congress.  This  is  admitted.  But  does  this 
rule  of  construction  authorize  the  court  to  say,  that  where  a 
subsequent  law  is  repugnant  to  a  prior  one,  they  may  both 
stand?  It  is  impossible  to  rive  effect  to  both,  as  they  are 
inconsistent.  The  truth  of  this  is  forcibly  illustrated  by  the 
acts  in  question.  By  the  4th  section  of  the  act  of  1807,  the 
lead  mines  are  reserved  for  the  future  disposal  of  the  United 
States.  By  the  4th  section  of  the  act  of  1884,  these  with  all 
other  lands,  not  specially  reserved  in  that  section,  are  author* 
ized  to  be  sold.  It  is  true  the  lead  mines  are  not  named  in  the 
section  as  authorized  to  be  sold,  but  they  are  not  reserved 
from  sale  by  it,  and  the  authority  to  sell  all  other  lands  not 
reserved  in  the  section  necessarily  includes  them.  Now  how 
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are  these  two  laws  to  stand  together?  The  one  reserves  the 
lands  for  the  fatnre  disposal  of  Congress,  and  the  other 
disposes  of  them.  Can  effect  be  given  to  both  of  these  laws  ? 
Can  we  say  that  this  repugnancy  does  not  necessarily  repeal 
the  act  of  1807  ?  A  negative  answer  to  this  inquiry  would 
add,  as  I  think,  a  new  principle  to  the  construction  of 
statutes.  Instead  of  following  the  rule  on  this  subject,  which 
is  obvious,  sensible  and  jusC  we  should  involve  ourselves 
in  the  mysteries  and  uncertainties  of  the  alchemist. 

It  is  said  Congress  did  not  intend  to  dispose  of  the  lead 
mines  and  the  lands  adjacent  thereto  by  the  act  in  ques- 
tion. To  this  I  answer,  that  I  have  no  other  mode  of  ascer- 
taining the  intention  of  Congress  except  by  the  plain  and 
unequivocal  laneua^  which  they  have  used  in  the  solemn 
form  of  law.  Wnether  the  lead  mines  were  valuable  or  not, 
is  not  a  matter  of  any  importance  in  regard  to^  a  right  con- 
struction of  the  act.  We  cannot  go  out  of  the  law  to  ascer- 
tain what  is  meant  by  it.  If  it  were  proper  to  investigate 
the  policy  of  reserving  lead  mines,  salt  springs  and  mill  seats, 
for  the  benefit  of  the  United  States,  it  would  not  be  difficult 
to  show  that  they  had  not  been  a  source  of  revenue  to  the 
United  States.  In  most  instances,  it  is  believed,  if  not  in  all, 
the  expenses  of  superintendencies  have  absorbed  the  profits. 

The  case  of  Brawn  and  W\fe  v.  Sunt  et  aZ.,  decided  at  the 
present  term,  has  a  strong  bearing  upon  the  principles  involved 
m  this  case. 

It  is  contended  that  the  main  point  in  this  case  was  decided 
in  Wilcox  v.  Jackion^  18  Pet.,  609.  In  my  judgment,  that 
decision  has  no  bearing  on  the  present  question.  Beaubean 
in  that  case  set  up  a  pre-emption  right  to  the  tract  of  land  in 
controversy,  having  obtained  from  the  register  and  receiver  of 
the  proper  land-office  a  certificate  sanctioning  his  right.  But 
the  government  showed  that  the  land  had  been  reserved  for  a 
military  post  in  1804,  and  was  occupied  as  such  until,  in  1812, 
during  the  late  war,  the  fort  was  taken  by  the  enemv  and  the 
troops  were  massacred.  It  was  re-occupied  in  1816,  and 
from  that  time  the  government  continued  to  occupy  it  r«oA4 
*for  a  military  post,  as  a  trading  establishment  with  the  ^ 
Indians  and  also  for  a  light-house,  which  had  been  built  ^on 
the  ground  at  an  expenditure  of  five  thousand  dollars.  This 
possession  was  continued  by  the  government  up  to  the  time 
the  pre-emption  was  daimea.  But  in  addition  to  these  facts, 
the  4th  section  of  the  act  of  1884  specially  reserved  from  sale 
such  places  *^  as  the  President  shall  deem  necessary  for  mili- 
tary posts.''  So  that  here  was  not  only  an  express  reservation 
of  the  land  from  sale,  in  the  above  section,  but  a  reservation 
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in  fact  was  shown  of  more  than  thirty  years,  and  a  oontinned 
possession  by  the  goyernment. 

Now,  is  there  any  similarity,  as  to  the  legal  points,  in  the 
two  oases?  I  can  see  none.  It  is  true  that  Mr.  Justice  Bar- 
bour say^,  ^^  We  do  not  consider  this  law,  O'he  act  of  26th 
June,  1834,)  as  applying  at  all  to  the  case.  That  has  relation 
fco  a  sale  of  lands  in  the  manner  prescribed  by  general  law  at 
public  auction,  whilst  the  claim  to  the  lana  m  question  is 
founded  on  a  right  of  pre-emption,  and  goyerned  by  different 
laws.  The  yery  act  of  the  19th  of  June,  1884,  under  which 
this  claim  is  made,  was  passed  but  one  week  before  the  one  of 
which  we  are  now  speaking ;  thus  showing  that  the  proyisions 
of  the  one  were  not  intended  to  haye  any  effect  upon  the 
subject-matter  on  which  the  other  operated.  But  we  go  fur- 
ther, and  say,  that  whensoeyer  a  tract  of  land  shall  haye  been 
once  legally  appropriated  to  any  purpose,  from  that  moment 
the  lana  appropriated  becomes  seyered  from  the  mass  of  public 
lands ;  and  that  no  subsequent  law,  or  proclamation,  or  sale, 
would  be  construed  to  embrace  it,  or  to  operate  upon  it ; 
although  no  reseryation  were  made  of  it." 

But  one  of  the  points  aboye  stated  was  necessary  te  a  deci- 
sion of  the  case.  The  tract  in  question  was  reseryed  for  a 
military  post ;  and  such  reserves,  by  the  4th  section  of  the  act 
of  26th  June,  1884,  were  excepted  from  the  lands  to  be  sold. 
Now,  the  reseryation  was  fully  proyed  by  the  eyidence,  and 
that,  under  the  aboye  section,  ended  the  controyersy.  The 
remark,  that  the  aboye  act  had  no  application  to  the  case,  was 
correct  in  the  sense  only  that  it  had  no  application  to  affect 
injuriously  the  title  of  the  goyernment ;  and  that,  it  is  pre- 
sumed, was  the  sense  in  which  it  was  used  by  the  judge.  It  is 
strictly  true,  as  stated,  that  the  pre-emption  right  set  up  was 
assumed  to  he  deriyed  under  a  different  law.  But  the  state- 
ment that  the  aboye  act  of  26th  of  June,  1834,  could  haye  no 
effect  upon  the  pre-emption  act  which  was  passed  on  the  19th 
of  the  same  month,  was  not  in  the  case,  was  unauthorized,  and 
is  wholly  unsustainable.  It  was  not  in  the  case,  because  the 
4th  section  of  the  act  of  the  26th  did  reserve  the  land.  No 
court  can  deliberately  say,  that  an  act  which  is  wholly  repug- 
nant to  a  precedinsr  act,  does  not  repeal  it.  And  it  can  be  of 
no  importance  whether  the  preceding  act  had  been  passed 
seven  days  or  seven  years  before  the  last  act;  the  effect  is  the 
same. 

*8051      ^l^boi^o  ^^^  ^G  ^o  doubt,  that  when  a  tract  of  land  is 
J  appropriated  for  a  military  post,  or  for  any  other  perma- 
nent object,  it  becomes  separated  from  the  mass  of  the  public 
lands,  and  need  nnt  be  specially  reseryed  in  the  Presideut^a 
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proclamation  for  the  sale  of  lands  in  the  same  district.  And 
the  illustration  of  Mr.  Justice  Barbour  shows  his  meaning. 
"Thus,  in  the  act  of  26th  June,  1884,'*  he  says,  "there  is 
expressly  reserved  from  sale  the  land  granted  to  individuals 
and  the  state  of  Illinois."  "  If  such  lands  were  sold,"  says 
the  judge,  "  could  the  purchasers  hold  them  ?  Certainly  they 
could  not.  .  Having  been  previously  granted  by  the  United 
States,  the  second  grant  would  be  void." 

But  what  is  the  case  now  under  consideration  ?  There  was 
no  appropriation  of  the  lead  mines,  of  a  permanent  character, 
which  separated  them  from  the  mass  of  the  public  lands. 
"  They  were  reserved  for  the  future  disposal,  by  the  United 
States."  And,  as  has  been  shown,  the  act  of  the  26th  June, 
1834,  authorized  the  President  to  sell  them.  This,  then,  if 
there  be  any  meaning  in  language,  was  a  disposal  of  them 
within  the  act  of  1807,  by  which  tney  were  reserved. 

There  seems  to  be  an  impression  that  pre-emption  rights  are 
without  merit,  and  that  the  acts  under  which  they  arise  should 
receive  a  strict  construction.  In  my  judgment,  the  acts  grant- 
ing these  rights  are  remedial  in  their  nature  and  policy,  and 
should  be  so  construed  as  to  effectuate  the  intention  of 
Congress.  It  is  a  right  arising  under  the  statute,  and  must,  of 
course,  be  brought  within  it.  But  the  policy  of  the  statute 
was  a  benign  one,  and  it  was  founded  upon  a  meritorious  con- 
sideration. That  legislation  which  tends  to  make  every 
citizen  a  freeholder  cannot  be  unwise  or  impolitic. 

This  opinion  has  been  submitted  to  Mr.  tfustice  Stoby,  and 
Mr.  Justice  MoEikley,  who  have  authorized  me  to  say,  that 
it  coincides  with  their  own  views  on  the  subject. 
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At  the  opening  of  the  Coart  this  morning,  Mr.  Nelson,  the 
Attorney-General  of  the  U.  S.,  addressed  the  Coart  as  follows : 

'^  I  have  been  requested,  this  morning,  to  present  to  yoar  Honors, 
a  series  of  resolutions,  adopted  yesterday,  at  a  meeting  of  the 
members  of  the  Bar,  ai^d  other  oflScers,  connected  with  this  tribunal, 
evinciye  of  their  admiration  of  the  character,  and  respect  for  the 
memory  of  the  Hon.  Henrt  Baij>win,  late  an  Associate  Justice  of 
this  Court. 

^>  In  acquitting  myself  of  this  melancholy  duty,  I  cannot  forbear 
the  expression  of  my  sincere  concurrence  in  all  that  my  brethren 
have  testified  of  the  distinguished  merits  of  the  deceased,  with 
whose  friendship,  originating  in  an  intimate  association  in  the  pop- 
ular branch  of  the  national  Legislature,  I  have  for  years  been  hon- 
ored. 

^^I  have  known  him — ^as  we  all  knew  and  appreciated  him — ^aa 
frank,  generous,  and  benevolent,  as  a  man ;  and  as  pure,  and  pro- 
found,  and  independent,  as  a  judge ;  and  whilst  the  resolutions, 
which  I  hold  in  my  hand,  evidence  the  consideration,  in  which  his 
illustrious  services,  political  and  judicial,  covering  more  than  thirty 
years  of  the  history  of  this  confederacy,  are  held  by  those  who 
have  adopted  the^i,  I^  am  sure  that  I  shall  not  be  regarded  as  pre- 
sumptuous, in  assuming,  that  they.  eqnaUy  won  for  him  the  esteem, 
confidence,  and  affection  of  his  brethren  on  the  bench. 

^^In  this  assurance,  I  now  present  these  resolutions  to  your 
Honors,  which,  after  they  shall  have  been  read,  I  respectfully  move 
may  be  entered  on  the  minutes  of  your  proceedings." 

^^  At  a  meeting  of  the  Members  of  the  Bar  of  the  Supreme  Court 
of  the  United  States,  and  of  the  OflScers  of  the  Court,  at  the  Court 
room  in  the  Capitol,  on  the  8d  day  of  Deo'r,  a.  d.  1844, 

^^  The  Honorable  James  Buchanan  was  called  to  the  chair,  and 
the  Honorable  William  L.  Dayton  appointed  Secretary. 
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^^The  following  resolutions  were  snbmitted  by  the  Honorable 
Joseph  R.  IngersoU,  and  unanimonsly  adopted : — 

*"  Resolved,  That  the  Supreme  Court  of  the  United  States,  and 
the  country,  have  sustained,  in  the  death  of  the  Honorable  Hshbt 
Baldwin,  a  loss  of  extensive  learning,  indefatigable  industry i  pure 
integiity,  and  sterling  abilities :  a  long  and  laborious  practice  at 
the  Bar  had  prepared  and  disciplined  his  mind  for  the  severer 
studies  and  more  responsible  duties  of  the  Bench,  and  he  has  left 
to  the  Pi*of ession  lasting  proofs  how  faithfully  he  pursued  the  one, 
and  how  actively  he  discharged  the  other. 

^^  Resolved,  That  this  meeting  sincerely  laments  Judge  Baldwin's 
decease,  in  the  midst  of  a  career  of  active  usefulness ;  and  that 
the  members  of  this  Bar,  and  Officers  of  this  Court,  will  wear  the 
usual  badge  of  mourning  during  the  residue  of  the  term. 

^^  Resolved,  that  the  diairman  and  secretary  transmil  a  copy  of 
these  proceedings  to  the  family  of  the  deceased,  and  assure  them 
of  our  sincere  condolence,  on  account  of  the  great  loss  tiiey  have 
sustained. 

^'  Resolved,  That  the  Attorney-Greneral  be  requested  to  move  the 
Court  that  these  resolutions  be  entered  in  the  minutes  of  their  pro- 
eeedings. 

''JAS.  BUCHANAN,  Ohairman. 

"Wm.  L.  Datton,  Secretary. •• 

To  which  Chief  Justice  Takst  replied  as  follows  :— 
^'  The  Court  very  sinoerdy  unite  with  the  Bar,  in  the  testimony 
of  respect  proposed  to  be  offered  to  the  memory  of  omr  depurtod 
brother.  We  have  at  the  present  term,  as  at  the  last,  assemMed 
together  under  painful  circumstances ;  and  are  again  caHed  upon 
to  deplore  the  loss  of  one,  who  for  many  years  was  asseetated 
with  us  in  the  labors  of  the  Court ;  and  whose  great  learning  com- 
manded the  confidence  of  aU  who  bad  an  opportunity  of  knowing 
him.  He  was  indeed  full  of  the  learning  of  the  law;  strikingly 
familiar  with  its  records  and  decisions,  in  ancient  as  well  as  modem 
times ;  and  perhaps  scarcely  any  one  can  fully  appreciate  Ms  high 
claims  to  respect,  unless,  like  oursehres,  he  had  often  met  him  in 
the  calm  discussion  of  the  conference  room,  and  beard  him  fh>m 
time  to  time  discussing  the  various,  abstruse  and  diflcult  qnestiom 
which  are  continually  arising.  We  sincerely  feel  his  loss,  and 
deeply  deplore  it ;  and  shall  direct  these  proceedings  Uy  be  entered 
on  the  records  of  the  Court,  as  evidenee  of  the  reepeet  and  regttrd 
which  we  all  entertained  for  him." 
Dec'r  4th. 
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The  wfawmcM  are  to  the  Stab  (*)  paces. 

ABXIRALTT. 

1.  An  afreeiiMHl  of  ceoeoctahip  between  ihemutenof  twoTeMelseiigaffed 

in  the  harinen  known  by  the  nune  of  wrecking,  ie  a  oonti»et  oepable 
of  Mng  enforced  In  ta  Mbniralty  ooort,  egainst  pwiperly  or  proceeds  in 
theonrtodyofthecomi.    AnOrewr,  ffdU el ol, 668. 

2.  The  case  of  Banua^  ▼•  AU9ffr€f  12  Wheat.,  611,  commented  on,  and  ex- 

plained.   15. 
S.  Sodi  an  agreement  eilende  to  the  owners  and  crsws,  and  Is  not  merely 
penonal  oetween  the  maeters.    ib. 

4.  If  made  for  an  IndeAntle  period.  It  does  not  expire  with  the  mere  removal 

of  one  of  the  masteis  nom  ids  feasd,  but  oontlnQes  nntil  dissoWed 
npon  dne  notioe  to  the  adyerse  pai^.    A. 

5.  Where  there  is  no  other  eyidenoe  than  the  answer  of  its  haying  been  a 

part  of  the  original  agreement,  that  such  remoyal  should  dissolve  the 
contract,  the  eyidenee  is  not  sinBdent    lb. 

6.  Whenever  ptoceeds  aie  rtghtfidly  in  the  possession  and  custody  of  the 

admiialty,  tt  is  an  inherent  indteit  to  the  Jurisdiction  of  that  court  to 
entertain  supplemental  suits  by  the  parties  in  interest  to  ascertain  to 
wiMNn  those  proceeds  tWUfidly  belong,  and  to  deliver  them  over  to  the 
psortfes  who  establish  the  lawAil  ownership  thereof.  lb. 
APPEAL. 
1.  Afteracasehas  been  decided  npon  Its  merits,  and  remanded  to  the  court 
below,  if  it  Is  ante  brought  up  on  a  second  appeal,  It  is  then  too  late 
to  aUege  that  the  court  had  not  Jurisdiction  to  try  the  first  H^pesl. 
WasMnyton  Bridge  Co.  v.  ^Stewart,  413. 

5.  The  Supreme  Court  has  no  power  to  review  Its  decisions,  whether  In  a  case 

at  law  or  In  e4|uitj.    A  anal  decree  In  chancery  Is  as  condusive  as  a 
Jotaaent  at  law.    lb. 
8.  An  amrmanoe  by  adlvlded  court,  either  upon  a  writ  of  error  or  ai^>eal,  is 
oonduslye  npon  the  rhditsof  the  parties.    76. 

4.  Where  this  court  has  amrmed  the  title  to  lands  In  Florida,  and  referred, 

in  its  decree,  to  a  particular  survey,  it  would  not  be  proper  for  the  court 
below  to  <^pen  the  case  for  a  re-hearing,  for  the  purpose  of  adopting 
somlher  survey.    Cfturtrei  v.  CMtad  States,  611. 

6.  The  court  below  can  only  execute  the  mandate  of  this  court    It  has 

no  authority  to  disturb  the  decree,  and  can  only  settle  what  remains 
.  to  be  d(me.    lb. 
A88ieKMSNT. 
1.  The  legal  title  to  stodc  held  in  corpotations  situated  In  Louisiana,  docs 
not  pass  under  a  general  assignment  of  nroperty,  until  the  transfer  is 
completed  In  the  mode  pointed  out  by  the  laws  of  Louisiana,  regulating 
those  ccNrporatlons.    Bladt  v.  Zacharief  488» 

5.  But  the  equitable  title  will  pass,  if  the  assignment  be  suffldent  to  transfer 

it  bv  the  laws  of  the  state  In  which  the  assignor  resides,  and  If  the  laws 
of  m  state  where  the  corporations  exist  do  not  prohibit  the  assignment 
of  equitable  interests  In  stoc^  Such  an  assigmnent  will  bind  all  per- 
sons who  have  notice  of  it    A« 


926  INDEX. 

ASSIGNMENT— (Con«nttcd. ) 

8.  The  laws  of  Louisiana  do  not  prohibit  the  ««rfgniTi^^  of  equitable  Inter- 

ests in  the  state  by  residents  of  other  states.    Tb, 
4b  Personal  property  has  no  locality.    The  law  of  the  owner's  domlcil  Is  to 
determine  the  validity  of  the  transfer  or  alienation  thereof,  unless  there 
is  some  positive  or  customary  law  of  the  country  where  it  Is  found  to  the 
contrary.    lb.  .         ,    . 

ASSUMPSIT. 
Since  the  passage  of  the  act  of  Congress  of  March  8, 1899,  chap.  82,  which 
requires  collectors  of  the  customs  to  place  to  the  credit  of  the  treasurer 
of  the  United  States  all  money  which  they  receive  for  unascertained 
duties,  or  for  duties  paid  under  protest,  an  action  ef  .asfiuii^kBit  for 
money  had  and  receiv^  will  not  lie  a^inst  the  collector  tor  the  retnni 
of  such  duties  so  received  by  him.     Vary  v.  Curtis.  2S8. 

ATTACHMEMT. 
The  laws  of  Louisiana,  allowing  attachments  for  debts  not  yet  due,  relate 
only  to  absconding  debtors.    Black  v.  ZacharU.  483. 

BANKRUPTS  AND  BANKRUPTCT. 

1.  In  Kentucky,  the  creditor  obtains  a  lien  upon  the  property  of  his  debtor 

by  the  delivery  ot  t^Ji  fa.  to  the  sheriff ;  and  this  uen  is  as  absolute 
before  the  levy  as  it  is  afterwards.    Savage^s  AsHgnee  v.  Best,  111. 

2.  Therefore,  a  creditor  is  not  deprived  of  th&  lien  by  an  act  of  bankruptcy 

on  the  part  of  the  debtor  committed  before  the  levy  is  made,  but  after 
the  execution  is  in  the  hands  of  the  sheriff.    Ih. 

8»  This  court  has  no  revising  power  over  the  decrees  of  the  District  Court 
Bitting  in  bankruptcy;  nor  is  it  authorized  to  issue  a  writ  of  prohibition 
to  It  in  any  case  except  where  the  District  Court  is  proceeding  as  a  court 
of  admlndty  and  maritime  jurisdiction.    Ex  parte  Christy,  292. 

4b  The  District  Court,  when  sitting  in  bankruptcy,  has  jurisdiction  over 
liens  and  mortgages  existing  upon  the  property  of  a  bankrupt,  so  as  to 
inquire  Into  their  validity  and  extent,  and  grant  the  same  relief  which 
the  state  courts  mlG:ht  or  ought  to  gnmt.    To. 

6b  The  control  of  the  District  Court  over  proceedings  in  the  state  courts 
upon  such  liens,  is  exercised,  not  over  the  state  courts  themselves,  but 
upon  the  parties,  through  an  Injunction  or  other  appropriate  proceeding 
ineoulty.    lb. 

0.  The  design  of  the  Bankrupt  Act  was  to  secure  a  prompt  and  eflfectual 

administration  of  the  estate  of  all  bankrupts,  worked  out  by  the  courts 
of  the  United  States,  without  the  assistance  of  state  tribunals^    lb. 

7.  The  phrase  in  the  6th  section,  **  any  creditor  or  creditors  who  shall  claim 
any  debt  or  demand  under  the  bajikruptcy,''  does  not  mea^i  only  such 
creidltors  who  come  in  and  prove  their  debts,  but  all  creditors  .who  have 
a  present  subsisting  claim  upon  the  bankrupt's  estate,  whether  they 
have  a  security  or  mortgage  therefor  or  not    lb. 

S.  Such  creditors  have  a  right  to  ask  that  the  property  mortgaged  shall  be 
sold,  and  the  proceeds  applied  towards  the  payment  of  .thisir  debts;  and 
the  assignee,  on  the  other  hand,  may  contest  their  claims.    26.    ,  >     ^ 

9.  In  the  case  of  a  contested  claim,  the  District  Court  has.  jurisdiction,  if 

resort  be  had  to  a  formal  bUl  in  equity  or  other  plenai^  proceeding;  i^nd 
also  jurisdiction  to  proceed  summarily^    ^.  ^  ;  ,j  <.    .  ,; 

10.  The  principles  established  in  the  case  of  Ex  partk  UfCityr  Bank  qf  New 

Orleans  in  the  matter  of  Chrisby,  assignee  xf  WiMpn^  .renew«i  and 
eonfirmed.    Nortan^s  Assignee  y.  Boyd,. ^6,       , -.,/ 

11.  But  this  court  does  not  decide,  whether  or  qpttke  ji^sdlction  of  the  Dis- 

trict Court  over  all  the  property  of  a  bankrupt,  mortgaged  or  otherwise, 
is  exduslve,  so  as  to  take  away  from  the  state  courts  in  s^ch  oases,    ib. 

12.  Where  the  defendant  below  bebame  a  bankrupt,  Uiif  cour;  will  not  award 

a  supersedeas  to  stay  an  execution,  because  the  assignee  cjf  the  bankrupt 
has  his  remedy  in  the  Circuit  Court.    Black  t.  Zaokorief  46SL 

BILLS  OP  EXCHANGE  AND  PROMISSORY  NOTJJS. 
See  CoMMKBCiAL  Law. 

CHANCERY. 

1.  In  cases  of  trust,  where  the  trustee  has  violated  his  ttuat  by.  an  illegal 

conversion  of  the  trust  property,  the  cestui  que  trust  has  a  ilgfat  to 
follow  the  property  into  whosesoever  hands  he  may  ^^d  U,  lipt  ^^eiag  a 
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bona  Jlde  pnrchafler  for  a  yaloable  eongMeratton,  without  notice.    Oliver 
T.  Piatt,  m 

2.  Where  a  trustee  has,  in  violation  of  his  trost,  inyested  the  trust  property 
or  its  proceeds  in  any  other  propcarty,  the  cesltcl  que  trust  has  his  option, 
either  to  hold  the  sahstitntel  property  liable  to  the  original  trost,  or  to 
hold  the  trustee  himself  personally  liable  for  the  breach  of  the  trust.  lb. 

8»  The  option,  however,  belongs  to  tibus  eeetui  que  trust  alone  and  is  for  his 
benefit,  and  not  for  the  benefit  of  the  tnistee.    lb. 

4  If  the  trustee,  after  such  an  unlawful  conversion  of  the  trust  property, 
should  re-pnrchase  it,  the  cestui  que  tnut  may,  at  his  option,  either 
hold  the  original  property  subject  to  the  trust,  or  take  the  substituted 
property  in  which  it  has  been  invested,  in  lieu  thereof.  And  the  trus- 
tee, in  such  a  case,  has  no  right  to  insist  that  the  trust  shall,  upon  the 
le-purchase,  attach  exdusivdy  to  the  original  trust  property.    A. 

8w  Where  the  trust  property  has  been  unlawfully  invested,  with  other  funds 
of  the  trustee,  in  other  property,  the  latter,  in  the  hands  of  the  trustee, 
to  ehaigeable  pro  tanto  to  the  amount  or  value  of  the  originid  trust 
jptoperty.    lb. 

0.  what  constitutes  a  notice  of  a  trust  ?   lb. 

7.  An  agent,  emploved  by  a  trustee  in  the  management  of  the  trust  prop- 
'    erty,  and  who  ueroby  acquires  a  knowledge  of  the  trust,  is,  if  he  after- 
waras  becomes  possessed  of  the  trust  property,  bound  by  the  trust,  hi 
Che  same  manner  as  the  trustee.    lb. 

B.  When,  upon  the  face  <rf  the  tltle^pers,  the  purchaser  has  full  means  of 
aoquiring  complete  knowledge  of  the  title  from  the  references  therein 
made  to  the  origin  and  consioeration  thereof,  he  will  be  deemed  to  have 
constructive  notice  thereof.    lb. 

ik  A  co-proprietor  of  real  property,  derived  under  the  same  title  as  the 
other  proprietors,  is  presumed  to  have  full  knowledge  of  the  objects  and 
purposes  and  trusts  attached  to  the  original  purchase,  and  for  wldch  it 
u  then  held  for  their  common  benefit.    lb. 

IOl  a  purchaser  by  a  deed  of  quit  claim  without  any  covenant  of  warranty, 
to  not  entitled  to  protection  in  a  court  of  equity  as  a  purchaser  for  a 
valuable  consideration,  without  notice;  and  he  takes  only  what  the 
vendor  could  lawfully  convey.    lb. 

11.  A  warranty,  either  lineal  or  collateral,  is  no  bar  to  an  heir  who  does  not 
claim  the  property  to  which  the  warranty  is  attached  by  descent,  but 
at  a  purchaser  thereof.    lb. 
ISi  Whether  a  bill  in  equity  is  open  to  the  objection  of  multifariousness  or 
not,  must  be  dedaed  upon  all  the  circumstances  of  the  particular  case. 
No  general  rule  can  be  laid  down  upon  the  subject;  and  much  must  be 
left  to  the  discretion  of  the  court.    lb. 
18.  The  objection  of  multifariousness  can  be  taken  by  a  party  to  the  bill  only 
by  demurrer,  or  plea,  or  answer,  and  cannot  be  taken  at  the  hearing  of 
the  cause,    but  the  court  itself  may  take  the  oblection  at  any  time— 
at  the  hearing  or  otherwise.   The  objection  cannot  be  taken  by  a  party  in 
the  appellate  court    lb. 
14.  Lapse  of  time  is  no  bar  to  a  subsisting  trust  in  real  property.    The  bar 
does  not  beein  to  run  until  knowlecKge  of  some  overt  act  of  an  adverse 
claim  or  right  set  up  by  the  trustee  Is  brought  home  to  the  cestui  que 
trust.    The  Upse  of  any  period  less  than  twenty  years  will  not  bar  the 
eeHui  que  trust  of  his  remedy  in  equity,  although  he  may  have  been 
guilty  of  some  nej^li^ence.  where  the  suit  is  brou^t  agpUnst  his  trustee, 
who  is  guilty  of  the  breacn  of  trust,  or  others  claiming  under  him  with 
notice.    lb. 
lA.  Where  exceptions  are  taken  to  a  master's  report,  it  is  not  necessarv  for 
the  court  formally  to  allow  or  diullow  them  on  the  record.    It  will  be 
sufficient,  if  it  appears  from  the  record,  that  all  of  them  have  been  con- 
sidered by  the  court,  and  allowed  or  disallowed,  uid  the  report  refonned 
accordingly.    lb. 
Ifi.  There  is  no  principle  of  the  common  law  which  forbids  individuals  from 
associating  together  to  purohase  lands  of  the  United  States  on  joint  ao> 
count  at  a  public  sale.    lb. 
Yt.  The  Supreme  Court  has  no  power  to  review  its  decisions,  whether  in  a 
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case  mt  law  or  In  equity;    A  fl&i^  decxM  in  dianoery  Is  as  oonclttslTe  as 
a  judgment  at  law.     W<i8hington  Bridge  Co.  v.  Sieioarty  418. 

1&  In  case  of  oontroTeny,  a  oonrt  of  oqvity  is  the  proper  tribmial  to  prevent 
an  injtuions  act  by  a  pablic  olBoer,  for  which  the  law  might  give  no 
adequate  redress,  or  to  avoid  a  multiplicity  of  suits,  or  to  prevent  a 
cloud  from  bfing  cast  over  the  title.    Carroll  e.  Safford^  441. 

19.  The  l^gal  title  to  stock  held  in  corporations,  situated  in  Louisiana,  does 
not  pass  under  a  general  assignment  of  propertv,  until  the  transfer  is 
completed  in  the  mode  pointed  out  by  the  laws  of  Louisiana,  regulating 
those  corporations.    Black  v.  Zaehsrie^  488. 

80.  But  the  equitable  title  will  pass,  if  the  assisnment  be  sufficient  to  trans- 
fer it  bv  the  laws  of  the  state  in  which  the  assignor  resides,  and  if  the 
laws  of  the  state  where  the  corporations  exist  do  not  prohibit  the 
assiffument  <rf  equitable  interests  in  stodc'  8ucfa  an  assignment  will 
bina  all  persons  who  have  notice  of  it.    lb, 

SI.  The  laws  of  Louisiana  do  not  prohibit  the  assignment  of  equitable  inter- 
ests in  the  state  by  residents  of  other  states.    lb. 

28.  Personal  property  has  no  locality.  The  law  of  the  owner's  domidl  is  to 
determine  the  validity  of  the  transfer  or  alienation  thereof,  unless  there 
is  some  positive  or  customary  law  of  the  country  where  it  is  found  to 
die  contrary.    lb. 

88.  When  an  issue  is  directed  by  a  court  of  chancery,  to  be  tried  by  a  court 
of  law,  and  in  the  course  of  the  trial  at  law,  questions  are  raised  and 
bills  of  exceptions  taken,  these  questions  must  be  brought  to  the  notice 
and  decision  of  the  court  of  chancery  x*  ^^ '  -^^  ^ends  the  Issue.  Broekett 
V.  Broekett^  691. 

84.  If  this  is  not  done,  the  objections  oonnot  be  taken  in  an  appellate  court 
of  chancery.    lb. 

86.  If  the  chancery  court  below  refers  matters  of  account  to  a  master,  his 

report  cannot  be  objected  to  in  the  appeUate  court,  unless  exceptions  to 
it  have  been  filed  in  the  court  below  in  the  manner  pointed  out  in  the 
seventy-tliird  chancery  rule  of  this  court.  lb, 
86L  A  defendant  in  ejectment  cannot  protect  himself  by  setting  up  the  record 
in  a  pri<M'  chancery  suit  between  the  same  parties,  by  wnich  the  plain- 
tiff m  the  ejectment  had  been  ordered  to  convey  all  his  title  to  the 
defendant  in  the  ejectment,  but  in  consequence  of  the  party  being 
beyond  the  jurisdiction  of  the  court,  no  such  conveyance  had  been  made. 
Lessee  of  Mickey  v.  Stewart,  750. 

87.  And  this  is  so,  althouffh  the  Court  of  Chancery,  in  following  up  its  decree^ 

had  legally  issued  u  habere  facias  possessionem^  and  put  the  defendant 
in  ejectment  in  possession  of  the  land.    lb. 

88.  An  equitable  title  is  no  defence  in  a  suit  brought  by  the  United  States,  to 

recover  possession  of  land.    An  imperfect  title  derived  from  Spain, 
befbre  the  cession,  cannot  be  supported  against  a  party  claiming  under  a 
grant  from  the  United  States.     United  States  v.  King  et  oi.,  778. 
COLLATERAL  SECURITY. 

See  CoMMSBCiAL  Law,  1-4. 
COMMERCIAL  LAW. 

1.  Every  subsequent  security,  given  for  a  loan  origf Bally  usurious,  however 
remote  or  often  reneweu,  is  void.     Walker  v.  Bank  of  Washington,  62. 

8.  Where  there  was  an  application  to  a  bank  for  a  discount  upon  a  note,  to 
be  secured  coUatoally,  and  the  party  applying  drew  checks  upon  the 
bank  which  were  paid  before  the  note  was  actually  discounted;  and 
the  bank  treated  tne  note,  when  discounted,  as  having  been  so  on  the 
day  of  its  date,  instead  of  a  subsequent  day  on  which  its  proceeds  were 
carried  to  the  credit  of  the  party,  it  was  hiAd  not  to  be  usury,    ib. 

8»  The  court  below  was  right  in  refusing  an  instruction  to  the  juiy  that, 
upon  sndi  evidence,  tlMy  might  presume  usury  as  a  fact.     lb. 

4  In  cases  of  a  written  contract,  the  question  of  usury  is  exclusively  for  the 
decision  of  the  court.    lb. 

Ik  This  oouit  adheres  to  the  rule  laid  down  in  ITaCton  v.  8Ae%,  1  T.  R.,  206, 
•mtained  as  it  has  beenby  tikededsionsof  this  court  in  1%e  Bank  ^  the 
United  States  v.  Ihrnn^  6  Pet.,  57 ;  The  Bank  tf  the  Metropolis  v. 
/eneii  8  Id.)  18,  smd  8co^  v,  Llefd^  via.,  thi^t  i^  party  to  a  n^potlable 
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paper,  having  given  it  value  and  currency  by  the  aanctlon  of  his  name, 
shall  not  afterwards  invalidate  it  by  showing,  upon  his  own  testimony, 
that  the  consideration  on  wbioh  it  was  executed  was  iUeglL  Hendersfm 
v.  Anderson,  73. 

6.  When  a  creditor,  residing  in  Louisiana,  drew  bills  of  exchange  upon  his 

debtor,  residing  in  South  Carolina,  which  bills  were  negotiated  to  a 
third  person  and  accepted  by  the  drawee,  the  creditor  had  no  rieht  to 
lay  an  attachment  upon  the  property  of  the  debtor,  until  the  bil&  had 
become  due,  were  dishonored,  and  taken  up  by  the  drawer.  Black  y. 
ZachaHe,  483. 

7.  By  the  drawing  of  the  bills  a  new  credit  was  extended  to  the  debtor  for 

the  time  to  which  they  ran.    lb. 

8.  The  laws  of  Louisiana,  allowing  attachments  for  debts  not  yet  due,  relate 

Only  to  absconding  debtors,  and  do  not  embrace  a  case  like  the  above. 
lb. 

9.  The  legal  title  to  stock  held  in  corporations  situated  in  Louisiana,  does 

not  pass  under  a  general  assignment  of  property,  until  the  transfer  is 
completed  in  the  mode  pointed  out  by  the  laws  of  Louisiana  regulating 
those  corporations.    lb, 

10.  But  the  equitable  title  will  pass,  if  the  assignment  be  sufficient  to  trans- 

fer it  by  the  laws  of  the  state  in  which  the  assignor  resides,  and  If  the 
laws  of  the  state  where  the  corporations  exist  do  not  prohibit  the 
assignment  of  equitable  interests  in  stock.  Such  an  assignment  will 
bind  all  persons  who  have  notice  of  it.    lb, 

11.  T&e  laws  of  Louisiana  do  not  prohibit  the  assignment  of  equitable  inter- 

eata  in  the  state,  by  residents  of  other  states.    lb* 

12.  Personal  property  has  no  locality.    The  law  of  the  owner's  domicil  is  to 

determine  the  validity  of  the  transfer  or  alienation  thereof ^  unless  there 
is  some  positive  or  customary  law  of  the  country  where  it  is  found»  to 
the  contrary.  lb. 
18»  Where  a  general  objection  is  made,  in  the  court  below,  to  the  reception 
of  testimony,  without  stating  the  groiuids  of  the  objection,  this  court 
considers  it  as  vague  and  nugatory;  nor  ouffht  it  to  have  been  tolerated 
in  the  court  below.     Camden  v.  Doremus^  515. 

14.  Where  at  the  time  of  the  endorsement  and  transfer  of  a  negotiable  note, 

an  agreement  was  made  that  the  holder  should  send  it  for  collection  to 
the  bank  at  which  it  was,  on  its  face,  made  payable,  and  in  the  event  of 
its  not  being  paid  at  maturity,  should  use  reasonable  and  due  diligence 
to  collect  it  from  the  drawer  and  prior  endorsers  before  resorting  to  the 
last  endorser,  the  holder  is  bound  to  conditions  beyond  those  which  are 
implied  in  the  ordinary  transfer  and  receipt  of  commercial  instruments. 
lb. 

15.  Evidence  of  the  general  custom  of  banks  to  give  previous  notice  to  the 

payer,  of  the  time  when  notes  will  fall  due,  was  properly  rejected, 
unless  the  witness  could  testify  as  to  the  practice  of  the  particular  bank 
at  which  the  note  was  made  payable.    lb, 

16.  A  presentment  and  demand  of  payment  of  the  note,  at  maturity,  within 

banking  hours,  at  the  bank  where  the  note  was  made  payable,  was  a 
sufficient  compliance  with  the  contract  to  send  it  to  the  bank  for  col- 
lection,   lb, 

17.  The  record  of  a  suit  brought  by  the  holder  against  the  maker  and  prior 

endorsers  was  proper  evidence  of  reasonable  and  due  diligence  t.o  col- 
lect the  amount  of  the  note  from  them;  and  it  was  a  proper  instruction, 
tluit  H  the  Jury  believed  that  the  prior  endorsers  had  left  the  state  and 
were  insolvent,  the  holder  of  the  note  was  not  bound  to  send  execu- 
tions to  the  counties  where  these  endorsers  resided  at  the  institutioQ  of 
the  suit.    lb. 

18.  Th«  diligent  and  honest  prosecution  of  a  suit  to  Judgment  with  a  return 

of  fiMa  bwio^  has  always  been  regarded  as  one  of  the  extreme  tests 
of  doe  dlligttnce.    Jb, 

19.  And  the  ascertainment,  upon  correct  and  sufficient  proofs,  of  entire  and 
'    notorioiiB  insolvency,  is  recognized  by  the  law  as  answering  the  demand 

ol  duA  diligence,  and  as  dispensing  with  the  mora  dilatory  evidence  of  a 
suit.    ib. 
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20.  If  the  bolder  cannot  obtain  a  Judgment  against  the  maker  for  the  nheHtB 
amo  inl  of  the  note,  in  consequence  of  tbe  allowance  of  a  flet-off  as 
between  the  maker  and  one  of  the  prior  endorserB,  this  is  no  bar  to  a  full 
recoTery  against  the  last  endorser,  provided  the  holder  has  been  guilty 
of  no  negligence.  lb. 
91.  Whenever,  by  express  agreement  of  the  parties,  a  sub-agent  is  to  be 
employed  by  an  agent  to  receive  money  for  the  prindpd;  or  where  an 
authority  to  do  so  may  fairly  be  implied  from  the  usual  course  of  tiade, 
or  the  nature  of  the  transaction;  the  principal  may  treat  the  sub  agent 
as  his  agent,  and  when  he  has  received  the  money,  may  recover  it  in  an 
action  for  money  had  and  received.  WiUon  A  Co.  v.  Smithy  768. 
S2.  If,  in  such  case,  the  sub-agent  has  made  no  advances  and  given  no  new 
credit  to  the  agent  on  account  of  the  remittance  of  the  bill,  the  sub- 
agent  cannot  protect  himself  against  such  an  action  by  pasring  the 
amount  of  the  bill  to  the  general  credit  of  the  agent,  althou^  the  agent 
may  be  his  debtor.  Ih. 
COMPROMISB  ACT. 

1*  The  aet  of  Congress  of  March  2d,  1838,  commonly  called  the  Compromise 
Act.  did  not,  prospectively,  repeal  all  duties  upon  imports  after  the  80th 
of  June,  1S42.    Atdridge  et  al  v.  WilUamSy  9. 

8.  Repealing  only  such  parts  of  previous  acts  as  were  inconsistent  with  itself, 
it  left  in  foxoe,  after  the  80th  of  June,  1842,  the  same  duties  whidi  were 
levied  on  the  1st  of  June,  1842.   lb. 

9»  Duties  were  directed  by  the  act  of  1888  to  be  levied  according  to  a  home 
valuation,  **  under  such  regulations  as  may  be  prescribed  by  law." 
This  phrase  embraces  all  regulations  lawfully  eTlstlng  at  the  time  the 
home  valuation  went  into  operation,  whether  made  before  or  after  the 
passage  of  the  act  of  1888.    lb. 

4.  Ajid  nSd  regulations  established  in  the  7th  and '8th  sections  of  the  act  of 
1882  are  sufficient  for  the  correct  performance  of  the  duty.    lb, 

ft.  The  regulations  prescribed  by  the  Secretary  of  the  Treasury,  under  a 
power  given  to  him  by  the  wh  section  of  the  act  of  1882,  are  also  "reg- 
ulations prescribed  by  law." 
COKSTrrUTIONAL  LAW. 
See  JxTBiBDicnoir. 

1*  Apnblie  officer,  acting  fromasense  of  duty  in  amatter  where  he  Is  r^ 

Juized  to  ezeiclBe  diicratioii,  is  not  liable  to  an  action  for  an  errcMr  of 
ndgment.    KendaU  v.  iStoftes,  et  at,  87. 
le  charter  of  a  bank  is  a  franchise,  which  is  not  taxabl^  as  such,  if  a 
price  has  been  paid  for  it,  which  tne  legislature  acoeptea.    Chrdon  t. 
Appeal  Tax  Cawri^  188. 

9»  But  the  corporate  property  of  the  bank  is  separable  from  the  franchise, 
and  may  be  taxed,  unless  there  Is  a  special  agreement  to  the  contrary.  lb. 

4  The  legislature  of  Maryland,  in  1821,  continued  the  charters  of  several 
banks  to  ISiSjjipon  condition  that  they  would  make  a  road  and  pay  a 
sdiool  tax.  Thu  would  have  exempted  their  franchise,  but  not  their 
prop^ty,  from  taxation.    lb. 

0.  But  another  clause  in  the  law  provided,  that  upon  any  of  the  aforesaid 
banks  accepting  of  and  complying  with  the  terms  and  conditions  of 
the  act,  the  faith  of  the  state  was  pledged  not  to  impose  any  further 
tax  or  bmden  upon  them  during  the  continuance  of  their  charters 
under  the  act.    lb. 

t.  This  was  a  oontract  relatinff  to  something  beyond  the  franchise,  and  ex- 
empted the  stockholders  from  a  tax  levied  upon  them  as  individuals, 
according  to  the  amount  of  their  stock.    lb. 

7.  Under  the  acts  of  Congress  ceding  to  Pennsylvania  that  part  of  the 

Cumberland  road  which  is  within  that  state,  and  the  acts  of  Pennsylva- 
nia accepting  the  surrender,  a  carriage,  whenever  it  Is  Gaming  the 
mail,  must  be  held  to  be  laden  with  the  property  of  the  United  StateiL 
within  the  true  meaning  of  the  compact,  and  consequently  exempted 
fnnn  the  payment  of  tolb.    Searightr  StoktBy  151. 

8.  But  this  exemption  does  not  apply  to  any  other  property  oonvejed  in  the 

same  vehicle,  nor  to  any  person  travelling  in  it,  unless  he  is  m  the  ser- 
vice of  the  United  States,  and  passing  along  in  pursuance  oft  ordetf 
from  the  proper  authority.    lb. 
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9l  Kor  can  the  United  States  claim  an  exemption  for  more  cairiagee  than 
are  necessary  for  the  safe,  speedy,  and  convenient  conveyance  of  the 
maiL  lb, 
IOl  The  stipulation  contained  in  the  6th  section  of  the  act  of  Congress,  passed 
on  the  2d  of  March,  1819,  for  the  admission  of  the  state  of  Alabama 
Into  tlie  union,  viz. :  **  that  all  navigable  waters  within  the  said  state 
shall  for  ever  remain  public  highways,  free  to  the  citizens  of  said  state, 
and  of  the  United  States,  without  any  tax,  duty,  impost,  or  toll  Uiere- 
for,  imposed  by  said  state,"  conveys  no  more  power  over  the  navigable 
waters  of  Alabama,  to  the  government  of  the  United  States,  than  it  pos- 
sesses over  the  navijnble  waters  of  other  states  under  the  provisions  of 
the  Constitution.    PoUard^a  Leasee  v  Hagan.  212. 

11.  And  it  leaves  as  much  ri^t  in  the  State  of  Alabama  over  them  as  the 

orteiual  states  possess  over  navigable  waters  within  their  respective 
VbaSta.    lb, 

12.  The  shores  of  navigable  waters,  and  the  soils  under  them,  were  not  granted 

by  the  Constitution  to  the  United  States,  but  were  reserved  to  the  states 
respectivelv;  and  the  new  states  have  the  same  rights,  sovereignty, 
and  jurisdiction  over  this  subject  as  the  original  states.    lb, 

18»  The  United  States  never  held  any  municipal  sovereignty,  jurisdiction,  or 
right  of  soil  in  and  to  the  territory  of  which  Alabama,  or  any  of  the 
new  states,  were  fbrmed,  except  for  temporary  purposes,  and  to  execute 
the  trusts  created  by  the  acts  of  the  Virginia  and  Georgia  legislatures, 
and  the  deeds  of  cession  executed  by  them  to  the  United  States,  and  the 
trust  created  by  the  treaty  of  the  80th  April,  1803,  with  the  French  re- 
public, ceding  Louisiana.    lb, 

14  Upon  the  admission  of  Alabama  into  the  union,  the  right  of  eminent  do- 
main, which  had  .been  temporarilv  held  by  the  Umted  States,  passed 
to  the  state.  Nothing  remained  in  the  United  States  but  the  public 
lands.    lb. 

16.  The  United  States  now  hold  the  public  lands  in  the  new  states  by  force 

of  the  deeds  of  cession  and  the  statutes  connected  with  them,  and  not 
by  any  municipal  sovereignty  which  it  may  be  supposed  they  possess  or 
have  received  by  oompa^  with  the  new  states  for  that  particular  pur- 
pose, lb. 
10.  lliat  part  of  the  compact  respecting  the  public  lands,  is  nothing  more 
than  the  exercise  oi  a  constitutional  power  vested  in  Congress,  and 
would  have  1l)een  binding  on  thepeople  of  the  new  states,  whether  they 
consented  to  be  bound  or  not.  A. 

17.  Under  the  Florida  treaty  the  United  States  did  not  succeed  to  those 

rights  which  the  King  of  Spain  had  held  by  virtue  of  his  royal  preroga- 
tive, but  possessed  the  territory  subject  to  the  institutions  and  laws  of 
its  own  government.  lb, 
1&  By  the  acts  of  Congress  under  which  Alabama  was  erected  a  territory 
and  a  state,  the  common  law  was  extended  over  it  to  the  exclusion  of 
all  other  law,  Spanish  or  French.    lb. 

19.  The  tieatv  of  1T06  was  not  a  cenion  of  territory  by  Spain  to  the  United 

States,  but  the  recognition  of  a  boundary  line,  and  an  admission,  by 
Spain,  that  all  the  territory  on  the  American  side  of  the  line  was 
ori^d^y  within  the  United  States.     lb. 

20.  The  United  States  have  never  admitted  that  they  derived  title  from  the 

Spanish  government  to  any  portion  of  territory  included  within  the 
limits  of  Alabama;  for,  by  the  treaty  of  1706,  Spain  admitted  that  she 
had  no  daimto  any  territory  above  the  thirty-first  degree  of  north  lati- 
tude, and  the  United  States  derived  its  title  to  all  below  that  degree 
from  France,  under  the  Louisiana  treaty.    lb. 

21.  It  results  from  these  principles  that  the  right  of  the  United  States  to  the 

public  lands,  and  the  power  of  Congress  to  make  all  needful  rules  and 
regulations  for  the  sale  and  disposition  thereof,  conferred  no  power  to 
grant  land  in  Alabama  which  was  below  usiud  high  watei^mark  at  the 
time  Alabama  was  admitted  into  the  union.    lb. 

22.  The  state  of  Maryland,  in  1886,  passed  a  Uw  directing  a  subscription 

of  $82900.000  to  be  made  to  the  capital  stock  of  the  Baltimore  and 
Ohio  Railroad  Company,  with  the  following  proviso,  "  That  if  the  said 
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eompany  shall  not  locate  the  said  road  In  the  manner  provided  for  in 
this  aet,  then,  and  in  that  uase,  they  shall  forfeit  $1,000^006  to  the  state 
of  Maryland  for  the  use  of  Washington  county. 

98.  In  Hareh,  1841,  the  state  passed  another  act  repealing  so  much  of  the 
prior  act  as  made  it  the  duty  of  the  company  to  constmet  the  road  by 
the  route  therein  prescribed,  remitting  and  releasing  the  penalty,  and 
directing  the  discontinuance  of  any  suit  brought  to  reooyer  the  same. 

%L  The  provlM)  was  a  measure  of  state  policy,  wnich  it  had  a  right  to  change, 
if  the  policy  was  afterwards  discovered  to  be  erroneous,  and  neither 
iJie  commissioners,  nor  the  county,  nor  any  one  of  Its  dtisens  acqiidred 
any  separate  or  private  interest  under  it,  which  could  be  maintained 
in  a  court  of  justice.  8i(Ue  qf  Maryland  v.  Baltimore  mid  Ohio  Rail- 
road Company  t  584. 

as.  It  was  a  penalty,  inflicted  upon  the  company  as  a  ponishment  for  dis- 
obeying the  law;  and  the  assent  of  the  company  to  it,  as  a  supplemental 
charter,  is  not  sufficient  to  deprive  It  of  the  character  of  a  penalty.  i&. 

96.  A  clause  of  forfeiture  in  a  law  is  to  be  construed  differently  from  a 

Bhnilar  clause  in  an  engagement  between  individuals.  A  legislature 
can  impose  it  as  a  punishment,  but  individuals  can  only  imUce  it  a 
matter  of  contract.  Being  a  penalty  imposed  by  law,  the  legtslatore 
had  a  right  to  remit  Jb, 

97.  A  law  of  the  state  of  Indiana,  passed  after  an  execution  was  issued,  re- 

quiring that  property  should  be  appraised  and  not  sold  unless  it  brought 
a  certain  amount,  could  not  avoid  the  deed  of  the  sherilT  in  a  case 
where  the  property  was  sold  without  appraisement.  ChmUy^a  Lessee  v. 
Bu)i$ig.  707. 

98.  Under  the  acts  ol  Congress  and  of  the  state  of  Ohio,  relating  to  the  sniv 

render  and  acceptance  of  the  Cumberland  ppad,  a  toll  charged  upon 
passengers  travelling  in  the  mail  stages,  without  being  charged  also 
upon  passengers  travelling  in  other  stages,  is  asniinst  the  contract,  and 
void.    Keil,  lioore  <l  Co.  v.  The  State  ef  Oftio,  720. 

90.  It  rests  altogether  in  the  discretion  of  the  postmaster-general,  to  deter- 
mine at  wnat  hours  the  mail  shall  leave  particular  places  and  arrive  at 
others,  and  to  determine  whether  it  shall  leave  the  same  place  only 
once  a  day  or  more  frequently,    lb, 

SQl  It  is  not,  therefore,  the  mere  frequency  of  the  departure  of  carriages, 
carrying  the  mail,  that  constitutes  an  abuse  of  the  privilege  of  the 
United  States,  but  the  unnecessary  division  of  the  maU  bags  amongst 
a  number  of  carriages  in  order  to  evade  the  paymient  of  tolu.    Jb. 
CONSTRUCTION  OF  STATUTES. 
1.  The  court,  in  construing  an  act,  will  not  consider  the  motives,  or  rea- 
sons, or  opinions,  expressed  by  individual  members  of  Congress,  in 
debate,  but  will  look,  if  necessary,  to  the  public  history  of  the  times 
in  which  it  was  passed.    Aldridffe  ei  al  ▼.  WiiUams,  & 
See  DuTiKs,  Lbad  Mihks,  Covbtitutiovai.  Law,  Bavkbuptot,  Ma- 
BINE  Corps,  Lands— Public. 

9.  The  mere  construction  of  a  will  by  a  state  court,  does  not,  as  the  eon- 
struetion  of  a  statute  of  the  state,  constitute  a  mle  of  deeislon  for  the 
courts  of  the  United  States.    If  sneh  construction  by  a  state  court 
had  been  lone  acquiesced  in,  so  as  to  become  a  rale  of  property,  this 
court  would  follow  it.    Lane  v.  Viekf  464. 
8.  A  dause  of  forfeiture  in  a  law  Is  to  be  oonstnied  differently  from  a  simi- 
lar clause  in  an  engagement  between  individuals.   A  legislatnra  can  im- 
pose it  as  a  punishment,  but  individuals  can  only  make  it  a  matter  of 
contraet.    atate  qf  Maryland  v.  BmMmoro  and  Ohio  Baihroad  Com- 
pany, 584. 
4  Being  a  penalty  imposed  by  law,  the  legislature  has  a  right  to  remit  it.  lb. 
8.  Statutes  <n  pari  materia  should  be  taken  into  eoDstderaticn  in  eonstruing  a 
law.    If  a  thing  contained  In  a  snhseqnenl  etatnte  be  within  the  reason 
of  a  lenner  statute,  it  shall  be  taken  to  be  wltUn  the  meaning  of  that 
statute.     United  Staies  v.  Freeman,  U8. 
8.  And  if  itean  be  gathered  from  asubsequent  statute  in  pari  molerfowfaat 
nmaning  the  Isgislature  attached  ta  the  words  ei  a  fofvier  ataSnte,  this 
wU]  amount  to  a  Imslative  declaration  of  Its  meaning,  and  wUl  govern 
the  construction  of  the  first  statute.    lb. 
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7.  The  meaninf  of  the  legialatttre  may  b«  eztendad  beyond  the  precise 

words  used  In  the  law,  from  the  reason  or  motive  upon  which  the  legis- 
lature proceeded,  from  the  end  in  view,  or  the  purpose  which  was  de- 
signed; the  limitation  of  the  rule  being  that  to  extend  the  meaning  to 
any  case,  not  included  within  the  words,  the  case  must  be  shown  to 
come  within  the  same  reason  upon  which  the  law-maker  proceeded,  and 
not  a  like  reason.    lb. 

8.  In  affirmative  statutes,  such  parts  of  the  prior  as  may  be  incorporated 

into  the  subsequent  statute,  as  consistent  with  it,  must  be  oonslclered  In 
force.    Datiea  v  FtUrhairnt  630. 

9.  If  a  subseauent  statute  be  not  repugnant  in  all  its  provisions  to  a  prior 

one,  yet  if  the  later  statute  clearly  intended  to  prescribe  the  only 
rules  which  should  govern,  It  repeals  the  prior  one.    lb, 

10.  Under  the  anpUcation  of  these  rules,  the  law  of  Virginia,  passed  in 

1770,  authoiizing  the  mayor  of  a  dty  to  take  the  acknowledgment 
of  a  feme  covert  to  a  deed,  is  not  repealed  by  the  act  of  1785,  or  that 
of  1790.    lb, 

11.  The  act  of  Congress  of  the  29th  April,  1810,  confirming  certain  claims  to 

land  to  the  extent  of  a  league  square,  restricted  it  to  that  quantity,  and 
cannot  be  construed  as  confirming  the  residue.    UnUed  States  v.  King 
et  a{.,  773. 
CORPORATIONS. 

1.  The  legal  title  to  stoek  held  in  corporations  situated  in  Louisiana  does 

not  pass  under  a  general  assignment  of  property,  until  the  transfer  is 
completed  in  the  mode  pointed  out  by  the  laws  of  Louisiana,  regulating 
those  corporations.    Black  v.  Zacharie,  483. 

2.  But  the  equitable  title  will  pass,  if  the  assignment  be  sufficient  to  trans- 

fer it  by  the  laws  of  the  state  In  which  the  assignee  resides,  and  if  the 
laws  of  the  state  where  the  corporations  exist  do  not  prohibit  the  assign- 
ment of  equitable  Interests  In  stock.    Such  an  assignment  will  bhid  all 
persons  who  have  notice  of  It.    lb. 
CUSTOMS. 

See  CoMPBOMiBB  act:  Dutibs. 
DEBTOR  AND  CREDITOR. 

See  BakkrupTS. 
DEVISE. 
1.  Newit  Vick  made  the  following  devises,  via, : 

'*  2dly.  I  will  and  bequeath  unto  my  beloved  wife,  Elizabeth  Vick, 
one  equal  share  of  all  my  personal  ^tate,  as  is  to  be  divided  between 
her  and  all  of  my  children,  as  her  own  right,  and  at  her  own  disposal 
during  her  natural  life;  and  also,  for  the  term  of  her  life  on  earth, 
the  tract  of  land  at  the  Open  Woods  on  which  I  now  reside,  or  the 
tracts  near  the  river,  as  she  may  choose,  reserving  two  hundred 
acres  however,  on  the  upper  part  of  the  uppermost  tract,  to  be  laid 
off  in  town  lots  at  the  discretion  of  my  executrix  and  executors. 

*'  3d]y.  I  will  and  dispose  to  each  of  my  daughters,  one  equal  pro- 
portion with  my  sons  and  wife,  of  all  my  personal  estate  as  they  come 
of  age  or  marry;  and  to  my  sons,  one  equal  part  of  said  personal  estate 
as  they  come  of  age.  together  with  all  of  my  lands,  all  of  which  lands 
I  wish  to  be  appraised,  valued,  and  divided  when  my  son  Westley  ar- 
rives at  the  age  of  twenty-one  years,  the  said  Westley  lutving  one  part., 
and  my  son  William  having  the  other  part  of  the  tracts  unclaimed  by 
my  wife,  Ellxabeth;  and  I  bequeath  to  my  son  Newit,  at  the  death  of 
my  said  wife,  that  tract  which  she  may  prefer  to  occupy.  I  wish  it  to  be 
distinctly  understood,  that  that  part  of  my  estate  which  my  son  Hart- 
well  has  received  shall  be  valued,  considered  as  his,  and  as  a  part  of  his 
portion  of  my  estate. 

**  I  wish  my  executors,  furthermore,  to  remember,  that  the  town  lots 
now  laid  off,  and  hereafter  to  be  laid  off,  on  the  aforementioned  two 
hundred  acres  of  land,  should  be  sold  to  pay  my  Just  debts,  or  other 
enngements,  in  preference  to  any  other  of  my  property,  for  the  use 
and  benefit  of  all  my  hedrs.^' 

From  the  provisions  of  the  will  It  appears  not  to  have  been  the  in- 
tention of  the  trttator  to  indode  the  town  lots  in  the  4«vlie  of  bla 
lands  to  his  sons. 
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But  these  town  lots  must  be  sold*  after  the  payment  of  debts,  for  the 
use  and  benefit  of  all  the  heirs  of  the  testator.  Lane  t.  VirA,  464. 
2.  Where  a  testator  devised  certain  property  to  his  infant  daughter,  to  be 
delivered  over  to  her  when  she  should  arrive  at  the  ace  of  eighteen 
years,  and  the  daughter,  at  the  age  of  sixteen,  nuurled  the  executor 
who  had  the  princi]^  management  of  the  estate,  and  possession  of  the 
property  devised,  he  must  be  considered  as  holding  It  as  executor,  and 
not  as  husband.  Price  v.  Sessiona,  624. 
8.  The  executors  had  no  power  to  deliver  the  property  to  the  daughter,  or 
to  her  guardian,  or  to  her  husband,  before  the  happening  of  the  contin- 
gency <nentioned  in  Uie  wllL    lb, 

4.  The  law  of  the  state  of  Mississippi,  providing  that  a  wife  should  retain 

such  property  in  her  own  right,  notwithstanding  her  coverture,  having 
gone  into  operation  before  uie  daughter  arrived  at  the  age  of  eighteen 
years,  the  dlstribiition  to  her  must  be  considered  to  have  been  made 
under  that  law.    Ib» 

5.  The  property,  therefore,  cannot  be  held  responsible  for  the  husband's 

debts.    lb» 
DISCOUNTS. 

See  COMMBBOIAI.  i^w,  i. 
DUTIES. 

See  CoMPBOMiSB  Aor. 

1.  An  act  of  Congress  imposing  a  duty  upon  imports  must  be  construed  to 

describe  the  article  upon  whieh  the  dixty  is  imposed,  according  to  the 
commercial  understanding  of  the  tenns  naed  in  the  law  in  our  own  mar- 
kets at  the  time  when  the  law  was  passed.    CurUe  v.  Martin^  106. 

2.  The  duty,  therefore,  imposed  by  the  act  of  1882  upon  cotton  bagging, 

cannot  properly  be  levied  upon  an  article  whidi  was  not  known  in  the 
market  as  cotton  bag^^ng  in  1882*  although  it  may  subsequently  be 
called  so.    Jb. 

8.  When  an  importer  means  to  contest  the  payment  of  duties,  it  is  not 
necessary  for  iiim  to  give  a  written  notice  thereof  to  the  eoUector. 
Swartwout  v.  CKAon,  110. 

4.  The  question  of  notice  is  a  Hd  for  the  Jury,  and  it  makes  no  difference, 
for  the  purposes  for  which  it  is  required,  whether  it  Is  written  or  ver- 
bal,   lb, 

6.  It  is  the  right  of  an  oiflcer  of  the  customs  to  seiie  goods  which  are  sus- 

pected to  have  been  introduced  into  the  countrvin  violation  of  the  rev- 
enue laws,  not  only  in  his  own  district,  but  abo  in  any  other  district 
than  his  own.    Taylor  eL  ed  v.  The  UnUed  Statee^  197. 

6.  And  it  is  wholly  immaterial  who  makes  the  selsnre,  or  whether  it  was 

irregularly  made  or  not,  or  whether  the  cause  assigned  originally  for  the 
seizure  be  that  for  which  the  condemnation  takes  place,  provided  the 
adjudication  is  for  a  sufficient  cause,    lb, 

7.  In  the  triid  of  such  a  case  the  officers  of  the  customs  who  made  the 

seizure  are  competent  witnesses.    15. 

8.  A  biU  of  lading,  entoy,  and  owner's  oath  ooneeming  other  goods  than 

those  seized,  maybe  admitted  as  a  link  in  the  chain  of  evidence  to  show 
a  privity  between  the  parties  to  commit  a  fraud  upon  the  revenue.    lb. 

9.  When  a  witness  on  the  part  of  the  United  States  stated,  that  his  finn 

were  importers  of  cloths,  and  was  asked,  upon  a  cross-examination,  to 
state  the  extent  of  their  importations,  to  which  he  answered,  '*  formeriy 
we  imported  large  quantities  of  woolens;  for  three  or  four  yean  past 
we  have  imported  but  a  few  packages  annually,"  it  was  a  proper  ques- 
tion on  the  part  of  the  United  States,  "whether  there  was  any  thing 
in  the  state  of  the  market  which  caused  the  alteration  f  "    lb, 

10.  It  was  also  a  proper  question,  whether  other  floods  than  those  seized 

were  Mntt  in  the  custom-house  at  New  Ton:,  under  dreumstances 
from  which  the  jury  might  infer  a  connivance  between  parties  inccm- 
sistent  with  fair  dealing.    lb. 

11.  An  invoice  of  other  goods  entered  at  another  port,  but  marked   like 

those  seized,  was  also  properlv  admitted  as  strengthening  thfi  evidence 
of  the  true  ownership  of  packages  with  this  marL    lb, 
ISi  Torebuttheproof  of  a  general  usage  of  an  allowance  of  five  per  ccsit.  foi 
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mewmement,  otiier  inrokes  wen  properly  intiodueed  in  which  there 
WB8  no  such  ulowanoe.    lb. 

Id.  Where  a  witness  was  introduced  to  pioTe  snch  nsage,  end  liad  Terified  his 
own  invoices,  it  was  adndssihle  to  reed  a  letter  wmch  had  been  addressed 
to  the  witness  and  was  annexed  to  one  of  the  invoices.    lb. 

14.  Bevenne^aws,  for  the  prevention  of  frand,  for  the  snppression  of  a 
poblic  wrong.  <Nr  to  effect  a  poblic  good^  are  not,  in  a  strict  sense, 
penal  acts,  althongh  they  impose  a  penaltv.  Bat  they  onght  to  be  so 
oonstmsd  as  most  effectoally  to  accompUsn  the  intention  of  the  1^^- 
latoie  in  passins  them,  instead  of  being  oonstroed  with  great  strictness 
in  favor  of  the  defendant.    lb. 

16.  Oonoealment  and  nnder-valnatlon  of  floods  are  good  gronnds,  amonflst 
others,  for  a  decision  of  the  court,  that  probable  cause  of  prosecntfon 
existed.   lb. 

16.  The  08th  section  of  tlie  act  of  1T90  reaches  cases  where,  by  a  ftdse  and 
frandolent  nnder-valnatlon,  less  than  the  amount  of  duties  required  by 
law  has  been  paid  as  well  as  thoee  where  no  duties  at  all  have  been 

Siid.  16. 
oe  the  passage  of  the  act  of  Ck>ngress  of  Mardi  8d,  1889,  ch.  82,  §  2, 
which  requires  collectors  of  the  customs  to  place  to  the  credit  of  the 
treasurer  of  the  United  States  all  money  which  they  receive  for  unas- 
certained duties  or  for  duties  paid  under  protest,  an  action  of  assumpsit 
for  money  had  and  received  will  not  lie  acadnst  the  collector  for  the 
return  of  such  duties  so  received  by  him.  Cary  v.  OwrtU,  286. 
18.  In  what  other  modes  the  claimant  can  have  access  to  the  courts  of  justice, 

this  court  is  not  called  upon  in  this  case  to  decide.  lb, 
EQUITY. 

1.  Before  a  case  can  be  dismissed  under  the  2lst  rule,  regulating  equity 

practice,  there  must  exist.  In  the  technical  sense,  a  plea  or  demurrer  on 
the  part  of  the  defendant,  which  the  plaintilf  shall  not  have  replied  to 
or  set  down  for  hearing  before  the  second  term  of  the  court  irfter  filing 
the  same.    Poultn^  v.  CHty  qf  Lafayettey  81. 

2.  The  complainant,  if  he  chooses,  may  go  to  the  hearing,  on  bill  and 

answer.    lb. 

8.  In  case  of  controversy,  a  court  of  equity  is  the  proper  tribunal  to  pre- 
vent an  injurious  act  by  a  public  oiBcer.  for  which  the  law  might  give 
no  adequate  redress,  or  to  avoid  a  multiplicity  of  suits,  or  to  prevent  a 
cloud  from  being  cast  over  the  title.    CarroU  v.  Saffordj  441. 

4.  Whether  a  bill  in  equity  is  open  to  the  objection  of  multiftlriousness  or 
not,  must  be  decided  upon  all  the  drcunutances  of  the  particular  case. 
No  general  rule  can  be  laid  down  upon  the  subject;  and  much  must  be 
left  to  the  discretion  of  the  court.    OUter  v.  PiaUy  888. 

&  The  objection  of  multifturiousness  can  be  taken  by  a  party  to  the  bill  only 
by  demurrer,  or  plea,  or  answer,  and  cannot  be  taken  at  the  hearing  of 
the  cause.  But  the  court  itself  may  take  the  oblection  at  any  time — 
at  the  hearing  or  otherwise.  The  objection  cannot  be  taken  by  a  party  in 
tito  appellate  court.    lb. 

61  Lapee  of  time  is  no  bar  to  a  subsisting  trust  in  real  property.  The  bar 
does  not  begin  to  run  until  knowledge  of  some  overt  act  of  an  adverse 
<AUm  or  ri^t  set  up  by  the  trustee  Is  brought  home  to  the  cestui  que 
truaL  The  lapse  of  any  period  less  than  twenty  years  will  not  bar  the 
ewM  que  tnut  of  his  remedy  in  equity,  althousrh  he  may  have  been 
guil^  of  some  ne^iflence,  where  the  suit  is  brought  against  his  trustee, 
who  is  guilty  of  the  broach  of  trust,  or  others  cliuming  under  him  with 
notice.  lb. 
BRBOB. 

1.  Where  a  general  objection  Is  made,  In  the  court  below,  to  the  reception 
of  testimony,  witbmit  stating  the  grounds  of  the  objection,  this  court 
considers  It  as  vague  and  nu^tory;  nor  ou^t  it  to  have  beoi  tolerated 
in  the  court  below.    Camdm  v.  I>oremiie,  516. 

8.  This  court  has  not  jurisdiction,  under  the  25th  section  of  the  Judiciary 
Act,  of  a  question  whether  an  ordinance  of  the  corporate  authorities  of 
New  Orleans  does  or  does  not  Impair  religious  liberty.  Permoli  v.  First 
MmMpalUy,  580. 
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8.  The  Constitution  of  the  United  States  makes  no  provision  for  protecting 
the  citizens  of  the  respective  states  in  tlieir  religious  liberties;  thisfi 
left  to  the  state  constitutions  and  laws.    lb. 
L  If  the  citation  be  signed  by  the  clerk,  and  not  by  a  Judge  of  the  Cir- 
cuit Court,  or  a  justice  of  the  Supreme  Court,  the  case  wUl,  on  motion, 
be  dismissed.     United  States  v.  Hodge^  684. 
EVIDENCE. 

1.  When  a  party  to  negotiable  paper  has  given  it  value  and  currency  by  the 

sanction  of  his  name,  he  shall  not  afterwards  invalidate  it,  by  showing, 
upon  his  own  testimony,  that  the  consideration  on  which  it  was  exe- 
cuted was  illegal.    Henderson  v.  Anderson,  73. 

2.  In  the  trial  of  a  cause  for  the  seizure  of  goods  for  the  violation  of  the 

revenue  laws,  the  officers  who  made  the  seizure  are  comi)etent  witnesses. 

Taylor  et  aL  v.  The  United  States.  197. 
8.  A  bill  of  lading,  entry,  and  owners  oath  concerning  other  goods  than 

those  seized,  may  be  admitted  as  a  link  in  the  chain  of  evidence  to  show 

a  privity  between  the  parties  to  commit  a  fraud  upon  the  revenue.    lb. 

See  Duties. 
4.  Where  a  general  objection  is  made,  in  the  court  below,  to  the  reception  of 

testimony,  without  stating  the  grounds  of  the  objection,  the  court  con* 

sider  it  as  vague  and  nugatory  ;  nor  ought  it  to  have  been  tolerated  In 

the  court  below.     Camden  v.  Doremus,  615. 
EXECUTION. 

1.  In  Kentucky,  the  creditor  obtains  a  lien  upon  the  property  of  his  debtor 

by  the  delivery  of  a  ft.  fa.  to  the  sheriff;  and  this  lien  is  as  absolute 
before  the  levy  as  it  is  afterwards.    Savage's  Assignee  v.  Best,  111. 

2.  Therefore,  a  creditor  is  not  deprived  of  this  lien  by  an  act  of  bankruptcy 

on  the  part  of  the  debtor  committed  before  the  levy  is  made,  but  after 
the  execution  is  in  the  hands  of  the  sheriff.    lb, 

8i  A  law  of  the  state  of  Indiana,  directing  '*  that  real  and  personal  estate, 
tiUten  in  execution,  shall  sell  for  the  best  price  the  same  will  bring  at 
public  auction  and  outcry,  except  that  the  fee-simple  of  real  estate 
shall  not  be  sold  to  satisfy  any  execution  or  executions,  until  the  rents 
and  profits  for  the  term  of  seven  years  of  such  real  estate  shall  have 
been  first  offered  for  sale  at  public  auction  and  outcry;  and  if  such  rents 
and  profits  will  noi  sell  for  a  sum  sufficient  to  satisfy  such  execution  or 
executions,  then  the  fee-simple  shall  be  sold,"  is  not  merely  directory 
to  the  sheriff,  but  restrictive  of  his  power  to  sell  the  fee-simple.  Gani- 
ly's  Lessee  v.  Ewingj  707. 

4.  If  he  sells  the  fee-simple  without  having  previously  offered  the  rents 
and  profits,  his  deed  is  void.    lb, 

6.  A  marshal  is  not  authorized  by  law  to  receive  any  thing,  in  discharge 

of  an  execution,  but  gold  and  silver,  unless  the  plaintiff  authorizes  him 
to  receive  something  else.    McFarland  v.  Gtoin,  717. 

0.  The  case  of  Gr{ffln  et  al.  y,  Thompson,  2  How.,  244,  reviewed  and  con- 

firmed,   lb, 

7.  A  marshal,  Uke  a  sheriff,  is  bound,  after  the  expiration  of  his  term  of 

office,  to  complete  an  execution  which  has  come  to  his  hands  during  his 
term;  and  an  execution  is  never  completed  until  the  money  is  made  and 
paid  over  to  the  plaintiff,  if  it  is  practicable  to  make  it.    lb. 

EXECUTORS  AND  ADMINISTRATORS. 
See  Pbagtigb,  Devise. 

FEME  COVERT. 

1.  Where  property  devised  to  a  woman  who  afterwards  married,  was  held 

not  to  oe  responsible  for  her  husband's  debts.    Price  v.  Sessions^  624. 

HABEAS  CORPUS. 
1.  Neither  the  Supreme  Court,  nor  any  other  court  of  the  United  States,  or 
jo^^  thereof,  can  issue  a  tiabeas  corpus  to  bring  up  a  prisoner,  who  is 
In  custody  under  a  sentence  or  execution  of  a  state  court,  for  any  other 
purpose  than  to  be  used  as  a  witness.    Ex  parte  Dorr^  103. 

JURISDICTION. 

See  Admibai<tt. 
1.  The  Oircoit  Court  of  the  United  States  has  jurisdiction  where  a  prom- 
iMory  note  is  made  by  a  citizen  of  one  state  payable  to  another  otlxea 
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of  the  same  atate  or  bearer,  and  the  party  Msffliig  the  salt  li  a  eltlxen 
of  a  different  state;  althongh  upon  the  face  of  tne  note  it  was  expressed 
to  be  for  the  use  of  persons  residing  in  the  state  in  which  the  nuJcer  and 
payee  lived.    Bonaffe  y.  WilliaanM^  674. 

2.  Where  the  citizenship  of  the  x>arties  gives  Inrisdiction,  and  the  legal 
right  to  sne  is  in  the  plaintiff,  the  court  will  not  inquire  into  the  r^ 
denoe  of  those  who  mav  have  an  equitable  interest  in  the  claim.    lb, 

8b  This  court  has  not  jurisdiction,  under  the  25th  section  of  the  Judiciary 
Acty  of  a  question  whether  an  ordinance  of  the  corporate  authorities  of 
New  Orleans  does  or  does  not  impair  religious  liberty.  PermoH  y.  lP%r9t 
Municipality  J  580. 

4.  The  Constitution  of  the  United  States  makes  no  proylslon  for  protecting 

the  citizens  of  the  respectiye  states  in  their  religious  liberties;  this  is 
left  to  the  state  constitutions  and  laws,     lb, 

5.  The  act  of  February  20th,  1811,  authorizing  the  people  of  the  terri- 

tory of  Orleans  to  form  a  constitution  and  state  goyemment,  contained, 
in  the  third  section  thereof,  two  proyisos;  one  in  the  nature  of  instruc- 
tions how  the  constitution  was  to  be  formed,  and  the  other  reserylng  to 
the  United  States  the  property  in  the  public  lands,  their  exemption 
from  state  taxation,  and  the  common  nght  to  nayigate  the  Missis- 
sippL  lb, 
t.  The  first  of  these  proyisos  was  fully  satisfied  by  the  act  of  1812,  admitting 
Louisiana  into  the  union,  ''on  an  equal  footing  with  the  originu 
states."  The  conditions  and  terms  redPen^sd  to  in  9ie  act  of  admission 
referred  solely  to  the  second  proyiso,  inyolying  rights  of  property  and 
nayigation.    lb, 

7.  The  act  of  1805,  ch.  88.  extending  to  the  inhabitants  of  the  Orleans  terri- 

tory, the  rights,  priyileges  and  adyantages  secured  to  the  North  Western 
territory  by  the  ordinance  of  1787,  had  no  further  force  after  the  adop- 
tion of  the  state  constitution  of  Louisiana,  than  other  acts  of  Congress, 
organizing  the  territorial  goyemment,  and  standing  in  connection  with 
the  ordinance.  They  are  none  of  them  in  force  unless  they  were 
adopted  by  .the  state  constitution,    tb* 

8.  The  treaty  by  which  Louisiana  was  ceded  to  the  United  States  recognized 

complete  grants,  issued  anterior  to  the  cession,  and  a  decision  of  a  state 
court  agauist  the  yalldity  of  a  title  set  up  under  such  a  gorant,  would  be 
subject  to  reyiaal  by  this  court  under  the  25th  section  <»  the  Judiciary 
Act.  McDcnogh  y.  JHUaudon^  098. 
O.  But  if  the  state  court  only  applies  the  local  laws  of  the  state  to  the  con- 
struction of  the  grant,  it  is  not  a  decision  against  Its  yalldity,  and  this 
court  has  no  jurisdiction.    lb, 

lOl  Congress,  in  acting  upon  complete  grants,  recognized  them  as  they  stood; 
and  the  act  of  11th  May,  1820,  confirming  such  as  were  recommended 
for  confirmation  by  the  register  and  receiyer,  had  no  reference  to  any 
particular  suryeys.    lb, 

IL  A  decision  of  a  state  court,  therefore,  which  may  be  In  opposition  to  one 
of  these  sunreys^  is  not  against  the  yalldity  of  a  title  existing  under  an 
act  of  Congress,  and  this  court  has  no  Jurisdiction  in  such  a  case.    lb, 

18.  The  doctrine  of  this  court  in  1  Pet.,  8«),  reyiewed  and  confirmed,  yiz., 
"that  the  jurisdiction  of  any  court  exercising  authority  oyer  a  subject 
may  be  Inquired  into  in  eyery  other  court  where  the  proceedings  of  the 
former  are  relied  on,  and  brought  before  the  latter  by  the  party  claiming 
the  benefit  of  such  proceeding."    Le9se€  qf  Eiekey  y.  Stewart^  750. 

1B»  Where  a  matter  in  dispute  is  Mow  the  amount  necessary  to  giye  juris- 
diction to  this  court,  the  writ  of  error  must  be  dismissed,  <m  motion. 
Winston  y.  Th€  United  States,  771. 

14  Where  a  bill  was  filed  on  the  equity  side  of  the  court  below,  to  enjoin  the 
marshal  from  leyying  an  execution  upon  certain  jproperty,  which  execu- 
tion was  for  a  less  sum  than  two  uiousaad  doUars»  an  appeal  from  a 
decree  dismissing  the  bill  will  not  lie  to  this  court,  althougn  the  entire 
yalue  of  the  property  may  be  more  than  two  thousand  douars.  Boss  r. 
PrentiUf  771. 

ISt  The  jurisdiction  of  the  court  does  not  depend  upon  the  amount  of  any 
contingent  loss  or  damage  which  one  of  the  parties  may  sustain  by  a  deci- 
sion against  him,  but  upon  the  amount  in  <Uspute  between  them.    lb. 


9ftd  INDEX. 

LAinDS,  PUBLIC. 

See  CoKSTiTunoNAii  Law,  Lsad  Mivbb. 

1.  Under  the  act  of  1815,  a  New  Madrid  certificate  conld  be  located  upon 

lands  before  they  were  offered  at  public  sale  under  a  proclamation  of  the 
President,  or  even  surveyed  by  the  public  surveyor.  Barry  v.  Oamble,  32. 

2.  The  act  of  1822  recognized  locations  of  this  kind,  although  they  disregard- 

ed the  sectional  lines  by  which  the  surveys  were  afterwards  made.  lb, 
8b  Under  the  acts  of  1805, 1806,  and  1807,  it  was  necessary  to  file  the  evi- 
dences of  an  incomplete  claim  under  French  or  Spanish  authority,  which 
bore  date  anterior  to  the  1st  of  October,  1800,  as  well  as  those  which 
were  dated  subsequent  to  that  day;  and  in  cases  of  neglect,  the  bar  pro- 
vided in  the  acts  applied  to  both  classes.    lb. 

4.  A  title  resting  on  a  permit  to  settle  and  warrant  of  survey,  dated  before 

the  1st  of  October,  1800,  without  any  settlement  or  survey  having  been 
made,  was  an  incomplete  title,  and  within  these  acts.    lb, 

5.  And  although  the  acts  of  18^  and  1828  removed  the  bar  as  it  respected 

the  United  States,  yet,  having  excepted  such  lands  as  had  been  sold  or 
otherwise  disposed  of  by  the  United  States,  and  saved  the  rights  or  title 
of  adverse  claimants,  these  acts  protected  a  new  Madrid  claim  which 
had  been  located  whilst  the  bar  continued.    lb. 

6.  In  making  an  entrv  of  land,  where  mistakes  occur  which  are  occasioned 

by  the  impracticability  of  ascertaining  the  relative  positions  of  the  ob- 
jects called  for,  the  court  will  correct  those  mistakes  so  as  to  cairy  out 
the  intentions  of  the  locator.    Oroghan^s  Lessee  v.  JTebon,  187. 

7.  There  is  no  principle  of  the  common  law  which  forbids  individuals  from 

associating  together  to  purchase  lands  from  the  United  States  on  joint 
account,  at  a  public  sale.    Oliver  v.  Piatty  883. 

8.  When  the  purchaser  of  land  from  the  United  States  has  paid  for  it,  and 

received  a  final  certificate,  it  is  taxable  property,  acoording  to  the  sta- 
tutes of  Michigan,  although  a  patent  has  not  yet  been  issued.  CarroU 
V.  Saffordy  441. 

9.  Taxation  upon  lands  so  held  is  not  a  violation  of  the  ordinance  of  1787,  as 

an  'Mntenerence  with  the  primary  disposition  of  the  soil  by  Congrees," 
nor  is  it  '*  a  tax  on  the  lands  of  the  United  States."  The  state  of  Michi- 
gan could  rightfully  impose  the  tax.    lb. 

10.  It  was  competent  for  the  state  to  assess  and  tax  such  lands  at  their  full 

value,  as  the  absolute  property  of  the  holder  of  the  final  certificate,  and 
in  default  of  payment,  to  sell  them  as  if  he  owned  them  in  fee.    lb. 

11.  In  case  of  controversy,  a  court  of  eqiflty  is  the  nroper  tribunal  to  prevent 

an  injurious  act  by  a  public  oificer,  for  which  tne  law  might  give  no  ade- 

Jtuate  redress,  or  to  avoid  a  multiplicity  of  suits,  or  to  prevent  a  doud 
rom  being  cast  over  the  title.    lb. 

12.  Where  this  court  has  affirmed  the  title  to  lands  in  Florida,  and  referred  in 

its  decree  to  a  particular  survey,  it  would  not  be  proper  for  the  court  be- 
low to  open  the  case  for  a  re-hearing,  for  the  purpose  of  adopting  another 
survey.    Chaires  v.  United  States,  611. 

13.  The  court  below  can  only  execute  the  mandate  of  this  court;  it  has  no  au- 

thority to  disturb  the  decree,  and  can  only  settle  what  remains  to  be 
done.    lb. 

14.  The  act  of  the  26th  of  May,  1880,  providing  for  the  final  settlement  of 

land  claims  in  Florida,  must  be  construed  to  contain  the  same  Ifanitation 
of  time  within  which  claims  were  to  be  presented,  as  that  provided  by 
the  act  of  23d  of  May,  1828.     United  States  v.  Martin^  62a 

15.  That  limitation  was  one  year.    The  courts  of  Florida,  therefore,  had  no 

right  to  receive  a  petition  for  the  confirmation  of  an  incomplete  ooneee- 
sion  after  the  26th  of  May,  1831.    lb, 

16.  The  case  in  15  Peters,  329,  examined  and  disdngoished  from  the  present. 

lb. 

17.  Under  the  acts  of  Congress,  providing  for  the  subdivision  of  the  public 

lands,  and  the  instructions  of  the  Secretary  of  the  Treasury,  made  m^er 
the  act  of  24th  April,  1820,  entitled  "  An  act  making  further  provision  for 
tl^e  sale  of  the  public  lands,"  it  is  the  duty  of  the  surveyor-general  to  lay 
out  a  fractional  section  in  such  a  manner  that  an  entire  quarter-eection 
may  be  had  if  the  fraction  will  admit  of  it.  Br&wn^s  Lessee  v.  dem- 
enUj  660. 
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18.  The  suireyor^^eral  has  no  right  to  divide  a  fractional  section  by  arbi- 

trary lines,  so  as  to  preyent  a  regular  quarter-section  from  being  taken 
up.    lb, 

19.  The  treaty  by  which  Louisiana  was  ceded  to  the  United  States,  recognized 

complete  grants,  Issued  anterior  to  the  cession,  and  the  decision  of  a 
state  court  against  the  validity  of  a  title  set  up  under  such  a  grant, 
would  be  subject  to  revisal  by  this  court,  under  the  25th  section  of  the 
Judiciary  Act.    McDonogh  v.  MUlaudoUy  893. 

20.  But  If  the  state  court  only  applies  the  local  laws  of  the  state  to  the  con« 

struction  of  the  grant,  it  is  not  a  decision  against  its  valtdity,  and  this 
court  has  no  jurisdiction.    lb. 

21.  Congress,  in  acting  upon  complete  grants,  recognized  them  as  they  stood; 

and  the  act  of  11th  May,  1820,  confirming  such  as  were  recommended 
for  conflnnation  by  the  register  and  recenrer,  had  no  reference  to  any 
particular  surveys.    lb, 

22.  A  decision  of  a  state  court,  therefore,  which  may  be  in  opposition  to  one 

of  these  surveys,  is  not  against  the  validity  of  a  title  existing  under  an 
act  of  Congress,  and  this  court  has  no  jurisdiction  in  such  a  case.    lb, 

23.  By  the  treaty  of  1795,  between  the  United  States  and  Spain,  Spain  admitted 

that  she  had  no  title  to  land  north  of  the  thirty-first  degree  of  latitude, 
and  her  previous  grants  of  land,  so  situated,  were  of  course  void.  The 
country,  thus  belonging  to  Georgia,  was  ceded  to  the  United  States,  in 
1802,  with  a  reservation  that  all  persons  who  were  actual  settlors  on 
27th  October,  1795,  should  have  their  grants  confirmed.  Congress  pro- 
vided a  board  of  commissioners  to  examine  these  grants,  and  declared 
that  their  decision  should  be  final.    Leasee  of  Hickey  v.  Stewart,  750. 

j4.  The  Court  of  Chancery  of  the  state  of  Mississippi  had  no  authority  to 
establish  one  of  these  grants  which  had  not  been  brought  within  the 
provisions  of  the  act  of  Congress.  The  claim  itself  being  utterly  void, 
and  no  power  having  been  conferred  by  Congress  on  that  court  to  take 
or  exercise  jurisdiction  over  it,  for  the  purpose  of  imparting  to  it 
legality,  the  exercise  of  jurisdiction  was  a  mere  usumatlon  of  judicial 
power,  and  the  whole  proceeding  of  the  court  void.    lb, 

25.  The  certificate  of  survey  alleged  to  have  been  given  by  Trudoau,  on  the 
14th  of  June,  17fi^,  and  brought  forward  to  sustain  a  grant  to  the  Mar- 
quis de  Maison  Rouge,  declared  ante-dated  and  fraudulent.  UtUted 
States  V.  King  et  al.,  773. 

20.  The  circumstance  that  a  copy  of  this  paper  was  delivered  by  the  Spanish 
authorities  in  1803,  is  not  sufficient  to  prevent  its  authenticity  from 
being  impeached.    lb. 

27.  Leaving  this  certificate  out  of  the  case,  the  instruments  executed  by  the 

Baron  de  Carondelet  in  1795  and  1797,  have  not  the  aid  of  anv  authen- 
tic survey  to  ascertain  and  fix  the  limits  of  the  land,  and  to  determine 
its  location.    lb, 

28.  This  court  has  repeatedly  decided,  and  in  cases  too  where  the  instrument 

contained  clear  words  of  grant,  that  if  the  description  was  vague  and 
indefinite,  and  there  was  no  official  survey  to  give  It  a  certain  location, 
it  could  create  no  right  of  private  property  in  anv  particular  parcel  of 
land,  which  could  be  maintained  in  a  court  of  justice.    lb, 

89.  An  equitable  title  is  no  defence  in  a  suit  brought  by  the  United  States. 
An  imperfect  title  derived  from  Spain,  before  the  cession,  cannot  be 
supported  against  a  party  claiming  under  a  grant  from  the  United 
States.    lb. 

80.  The  act  of  Congress  of  the  29th  April,  1810,  confirming  the  grant  to  the 
extent  of  a  league  square,  restricted  it  to  that  quantity,  and  oannot  be 
construed  as  confirming  the  residue.    lb. 

31.  Query:  Whether  the  acoeptance,  by  the  claimant,  of  this  league  square, 
affected  his  title  to  the  residue,    lb. 

LEAD  MINES. 
1.  The  act  of  Consress  entitled  '*  An  act  to  create  additional  land  districts 
in  the  states  of  Illinois  and  Missouri,  and  In  the  territory  north  of  the 
state  of  Illinois,"  approved  June  26th,  1834,  does  not  require  the  Presi- 
dent of  the  United  States  to  cause  to  be  offered  for  sale  the  public  lands 
eontaining  lead  mines  situated  in  the  land  districts  created  by  said  aot 
UnUed  htatee  v.  Gear,  120. 
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2.  The  said  act  does  not  requira  the  President  to  oaiiM  aald  lAndB,  «tttiitt- 
ing  lead  mines,  to  be  sold,  because  the  oth  section  of  the  act  of  the  8d 
March,  1807,  entitled  '*  An  act  making  provision  for  the  ditposAl  of  the 
public  lands  situated  between  the  United  States  military  tract  aad  the 
Connecticut  reserve,  and  for  other  purposes,''  is  still  in  foil  force.    lb. 

8.  The  lands  containing  lead  mines  in  the  Indiana  territory,  or  in  that  part 
of  it  made  into  nevir  land  districts  by  the  act  of  the  S6th  Jtui«|  1684,  are 
not  subject,  under  any  of  tlie  nra'^mption  laws  which  liave  bam  passed 
by  Congress,  to  a  pre-emption  by  MtUers  upon  the  public  lands,    lb. 

4«  The  4th  section  of  the  act  of  1884  does  in  no  way  repeal  any  put  of  the 
6th  section  of  the  act  of  the  8d  March,  1807,  by  which  tlie  lands  conr 
taining  lead  mines  were  reserved  for  the  future  disposal  of  tha  United 
States,  by  which  grants  for  lead-mine  tracts,  discovered  to  be  such  be- 
fore they  may  be  Iwught  from  the  United  States,  are  dadarad  to  be 
fraudulent  and  null,  and  which  authorized  the  President  to  lease  any 
lead  mine  which  had  been,  or  might  be,  discovered  in  the  Indiana  tenl- 
tory,  for  a  term  not  exceeding  five  years.    lb. 

ft.  The  lands  containing  lead  mines,  in  the  districts  made  by  the  act  of  1884^ 
are  not  subject  to  pre-emption  and  sale  under  any  of  Uie  A-riating  in^^a 
of  Congress.    lb, 

0.  Digging  lead  ore  from  the  lead  mines  upon  the  pabUc  lands  of  the 

United  States,  is  such  a  waste  as  entitles  the  United  States  to  a  writ  of 
injunction  to  restrain  it.    lb. 
LIBEL. 

1.  In  an  action  for  a  libel  it  is  not  indispensable  to  use  the  word  "mali- 

ciously" in  the  declaration.  It  Is  sufficient  if  words  of  equivalent 
power  or  import  are  used.  White  v.  Nichols^  266. 
S.  Every  publication,  either  by  writing,  printinff,  or  pictures,  which  charges 
upon,  or  imputes  to,  any  person  that  which  renders  him  liable  to  pun- 
isnment,  or  which  is  calculated  to  make  him  infamous,  or  odious,  or 
ridiculous,  is  prima  facie  a  libel,  and  implies  malice  in  the  author  and 
publisher  tovirards  the  person  concerning  whom  such  publication  is 
made.    lb. 

8.  Proof  of  malice  cannot,  in  these  cases,  be  required  of  the  party  com- 

plaining, beyond  the  proof  of  the  publication  itself;  justification,  ex- 
cuse, or  extenuation,  k  either  can  be  shown,  must  proceed  from  the 
defendant.    lb. 

4.  Privileged  communications  are  an  exception:  and  the  rule  of  evidence, 
as  to  such  cases,  is  so  far  changed  as  to  require  of  the  plaintiff  to  bring 
home  to  the  defendant  the  existence  of  malice  as  the  true  motive  of  his 
conduct. 
Privileged  communications  are  of  four  kinds: 
1.  Wherever  the  author  and  publisher  of  the  alleged  slander  acted  in 
the  bona  fide  discharge  of  a  public  or  private  duty,  legal  or  moral,  or  in 
the  prosecution  of  his  own  rights  or  interests. 

8.  Any  thing  said  or  written  by  a  master  in  giving  the  charaoter  of  a 
servant  who  has  been  in  his  employment. 

8.  Words  used  in  the  course  of  a  legal  or  judicial  proceedinf  ,  how- 
ever hard  they  may  bear  upon  the  party  of  whom  they  are  used. 

4»  Publications  duly  made  in  the  ordinary  mode  of  Parliamentary 
proceedings,  as  a  petition  printed  and  delivered  to  the  membws  of  a 
committee  appointed  by  the  House  of  Conumms  to  hear  and  examine 
grievances,    lb. 

Ai  But  in  these  cases  the  only  effect  of  the  chanse  of  the  rule  is  to  remove 
the  usual  presumption  of  malice.  It  then  oecomes  incombcnt  on  the 
party  complaining  to  show  malice,  either  by  the  construction  of  the 
spoken  or  written  matter,  or  by  facts  and^rcumstances  connected  with 
that  matter,  or  with  the  situation  of  the  parties,  adequete  to  authorize 
the  conclusion.    lb. 

8»  Proof  of  express  malice,  so  given,  will  render  the  publication,  petition, 
or  proceeding,  libellous.  Falsehood  and  the  absenoe  of  promme  cause 
win  amount  to  proof  of  malice.    lb. 

9.  The  jury  behig  the  tribunal  to  determine  whether  this  miUoe  did  o^  did 

not  mark  the  trablication,  the  allied  libel  shouki  be  iubttlMed  to  tttm, 
and  the  court  below  erred  in  withholding  it.    Xb. 
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LIMITATIONS. 
1.  Where  there  hte  been  a  teiuuioy  in  oommon,  if  the  tenants  in  possession 
only  elaiiD  the  nndivided  interest  whioh  was  held  by  their  uamediate 
grantors,  it  is  not  adyerse  to  the  remaining  part  of  the  title,  and  snch 
persons  cannot  avail  themselyes  of  the  Statute  of  Limitations.  Ciy- 
mer's  L€98ee  ▼.  Dawkins,  674. 
t.  But  if  the  oeenpants  entered  into  possession  and  held  the  lands  for  more 
than  twenty  years  before  the  eonunenoement  of  the  suit,  by  a  purchase 
and  claim  tha^eof  in  entirety  and  severalty,  and  not  an  undivided  part 
thereof,  in  co-tenancy,  It  is  an  adverse  possession,  and  the  Statute  of 
Limitations  Is  a  good  plea.    lb, 

LOGAL  LAW. 
1.  The  mere  construction  of  a  will  by  a  state  court,  does  not,  as  the  con- 
struction of  a  statute  of  the  state,  constitute  a  rule  of  decision  for  the 
courts  of  the  United  States.  If  such  construction  by  a  state  court 
had  been  long  acquiesced  in,  so  as  to  become  a  rule  of  property,  this 
court  would  follow  It.    Lane  et  a2.  v.  Vick  et  cU.,  ^. 

MAISON  ROUGE. 

1.  The  certiflcate  of  survey  alleged  to  have  been  given  by  Trudeau,  on  the 

14th  of  June,  1707,  and  brought  forward  to  sustain  a  grant  to  the  Mar- 
Quis  de  Msison  Rouffe,  declared  to  be  ante-dated  and  fraudulent.  United 
States  V.  King  et  ol.,  773. 

2.  Leaving  the  certificate  out  of  the  case,  the  instruments  executed  by  the 

Baron  de  Oarondelet  in  1T06  and  176^,  have  not  the  aid  of  any  authentic 
survey  to  ascertain  and  fix  the  limits  of  the  land  and  to  determine  its 
location.    lb. 
MANDAMUS. 

1.  Where  a  party  has  resorted  to,  and  obtained  a  mandamus,  he  cannot 
afterwards  proceed  in  another  suit  for  the  same  cause  of  actipn.    Kenr 
daU  ▼.  Btokee  et  al,  87. 
ICARINE  CORPS. 

1.  A  brevet  field-officer  of  the  marine  corps  Is  not  entitled  by  law  to  brevet 
pay  and  rations,  by  reason  of  his  commanding  a  separate  poet  or  station, 
if  the  force  under  his  command  would  not  entitle  a  brevet  field-officer 
of  infantry  of  a  similar  grade  to  brevet  pay  and  rations.  United  States 
V.  F^emaHy  556. 

S.  The  act  of  1894,  chap.  182,  does  not  repeal  the  1st  section  of  the  act  of 
1818,  regulating  the  pay  and  emoluments  of  brevet  officers.    lb. 

Sk  The  5th  section  of  the  act  of  80th  June,  1834,  is  a  repeal  of  the  joint  reso- 
lution of  the  two  houses  of  Congress  of  the  25th  May,  1882,  respecting 
the  pay  and  emoluments  of  the  marine  corps.    16. 

4.  By  force  of  the  army  regulation  No.  1125,  authorizing  the  issues  of  double 

rations  to  officers  oommandlnff  departments,  posts,  and  arsenals,  a  brevet 
fleld-K>ffioer  of  marines  is  entitled  to  double  rations.  But  the  fact  must 
be  shown  that  he  had  such  a  command  of  a  post  or  arsenal  at  which 
double  rations  had  been  allowed  according  to  the  army  regulations.    lb. 

5.  The  fact  of  appropriations  having  been  made  by  Congress  for  double 

rations  does  not  determine  what  officers  are  entitled  to  them.    lb. 

6.  A  brevet  field-officer  of  the  marine  corps,  commanding  a  separate  post, 

without  a  command  equal  to  his  brevet  rank,  is  not  entitled  to  brevet 
pay  and  emoluments.  But  if  such  brevet  officer  is  a  captain  in  the  line 
of  his  corps,  and  in  the  actual  command  of  a  company,  whether  he  is  in 
the  command  of  a  post  or  not,  he  is  entitled  to  the  compensation  given 
by  the  Bd  section  of  the  act  of  the  9d  March,*  1827.  lb. 
MARSHAL. 

1.  A  marshal  is  net  authorised  by  law  to  receive  any  thing,  in  discharge 

of  an  execution,  but  gold  and  silver,  unless  the  plaintiff  authorizes  him 
to  receive  something  else.    McFariand  v.  Gtoin,  717. 

2.  The  ease  of  €hr{gln  et  aL  v.  Thompson,  2  How.,  844,  reviewed  and  con- 

firmed,   lb. 
8.  A  marshal,  like  a  sheriff,  is  bound,  after  the  expiration  of  hit  term  of 
otfee,  to  complete  an  execution  which  has  come  to  his  hands  during  his 
term;  and  an  ezeeution  is  never  completed  until  the  money  is  made  an^ 
•    paid  over  to  the  plaintiff,  if  it  is  practicable  to  make  it.    lb. 
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ORLEANS  TERRITOKY. 
1.  The  act  of  Febrouy  aoth,  1811,  anthorlirfng  the  people  of  the  terri- 
tory of  Orleans  to  form  a  constitation  and  state  goyemment,  contained, 
in  the  third  section  thereof,  two  provisos;  one  in  the  nature  of  instruc- 
tions how  the  constitution  was  to  be  formed,  and  the  other  reserring  to 
the  United  States  the  property  in  the  public  lands,  their  exemption 
from  state  taxation,  and  the  common  right  to  navigate  the  Missis- 
sippi. PermoH  y.  First  MunidpaUtyf  589. 
8.  The  first  of  these  provisos  was  fully  satisfied  by  the  act  of  1812,  admitting 
Louisiana  into  the  union,  "on  an  equal  footing  with  the  orlginiu 
states."  The  conditions  and  terms  referred  to  in  uie  act  of  admission 
referred  solely  to  the  second  proviso,  involving  rights  of  property  and 
navigation.  lb. 
Z.  The  act  of  1805,  ch.  83,  extending  to  the  inhabitants  of  the  Orleans  terri* 
tory,  the  rights,  privileges  and  advantages  secured  to  the  North  Western 
territory  by  the  ordinance  of  1787,  had  no  further  force  after  the  adop- 
tion of  the  state  constitution  of  Louisiana,  than  other  acts  of  Congress, 
organizing  the  territorial  government,  and  standing  in  connection  with 
the  ordinance.  They  are  none  of  them  in  force  unless  they  were 
adopted  by  the  state  constitution.    lb, 

PLEAS  AND  PLEADING. 
See  Libel. 

PRACTICK 

1.  There  was  a  judgment  against  an  administrator  of  assets  quando  ocd- 

derint 

2.  Upon  this  judgment  a  scire  faciM  was  issued,  containing  an  averment 

that  goods,  c&ttels,  and  assets  had  come  to  the  hands  of  the  defendant. 
8.  Upon  this  scire  facias  there  was  a  judgment  by  default;  execution  was 

issued,  and  returned  **nuUa  bona." 
4.  A  scire  facias  was  then  accorded  against  the  administrator  to  show  cause 

why  the  plaintiff  should  not  have  execution  *'  de  bonis  propriis," 

6.  It  was  then  too  late  to  plead  that  the  averment  in  the  first  ^re  facias  did 

not  state  that  assets  had  come  into  the  hands  of  the  administrator  sub- 
sequent to  the  judgment  quando,    Dickson  v.  WilUamsonj  57. 
0.  A  iudgment  by  default  against  an  executor  or  administrator  is  an  admi»- 
sion  of  assets  to  the  extent  charged  in  the  proceeding  against  him.    lb, 

7.  If  a  party  fail  to  plead  matter  in  bar  to  the  original  action,  and  judgment 

pass  against  him,  he  cannot  afterwards  plead  it  in  another  action  founded 
on  that  judgment;  nor  in  a  scire  facias,    lb. 

8.  A  demurrer  reaches  no  further  back  than  the  proceedings  remain  injleriy 

or  under  the  control  of  the  court.    lb. 

9.  Before  a  case  can  be  dismissed  under  the  21st  rule,  regulating  equity 

practice,  there  must  exist,  in  the  technical  sense,  a  plea  or  demurrer  on 
the  part  of  the  defendant,  which  the  plaintiff  shall  not  have  replied  to 
or  set  down  for  hearing  before  the  second  term  of  the  court  after  filing 
the  same.  PouUney  et  aL  v  City  of  Lafayette  et  oZ.,  81. 
IOl  The  complainant,  if  he  chooses,  may  go  to  the  hearing,  on  bill  and 
answer.    lb. 

11.  After  a  reference,  an  award,  and  the  reception  of  the  money  awarded, 

another  suit  cannot  be  maintained  on  the  original  cause  of  action,  upon 
the  ground  that  the  party  had  not  proved,  before  the  referee,  all  the 
damages  he  had  sustained,  or  that  his  damage  exceeded  the  amount 
which  the  arbitrator  awarded.    KendcM  v.  Stokes,  87. 

12.  Where  a  party  has  a'  choice  of  remedies  for  a  wron^  done,  selects  one, 

proceeds  to  judgment,  and  reaps  the  fruits  of  his  judgment,  he  caimot 
afterwards  proceed  in  another  suit  for  the  same  cause  of  action.    lb. 

18.  This  is  especially  true  where  the  party  has  resorted  to  a  mandunus,  be- 
cause it  is  not  issued  where  the  law  affords  a  party  any  other  adequate 
mode  of  redress.  To  allow  him  to  maintain  another  suit  for  the  same 
cause  of  action  would  be  inconsistent  with  the  decision  of  the  court 
which  awards  the  mandamus.    lb. 

14.  An  application  for  a  writ  of  error,  prayed  for  without  the  authority  of 
the  party  concerned,  but  at  the  request  of  his  friends,  cannoi  be  grant- 
ed.   Ex  parte  Dorr,  103. 

16.  The  objection  of  multifariousness  can  be  taken  by  a  party  to  the  bill  only 
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PRAOTIGE-C  Contimiefi. ) 
'  by  demurrer,  or  plea,  or  answer,  and  cannot  be  taken  at  the  hearing  of 

i  the  cause,    bat  the  court  Itself  may  take  the  objection  at  any  time — 

»  at  the  hearing  or  otherwise.    The  objection  cannot  be  taken  by  a  party  in 

I  the  appellate  court    OUver  y.  Piatt,  333. 

I  16.  Where  exceptions  are  taken  to  a  master's  report,  it  \b  not  necessary  for 

>  the  court  formally  to  allow  or  disallow  them  on  the  record.    It  will  be 

sufficient  if  it  appears  from  the  record,  that  all  of  them  have  been  con- 
[  sidered  by  the  court,  and  allowed  or  disallowed,  and  the  report  reformed 

I  accordingly,    lb, 

17.  After  a  case  has  been  decided  upon  Its  merits,  and  remanded  to  the  court 

below,  if  it  is  asain  brought  up  on  a  second  appeal,  it  is  then  too  late 
to  allege  that  tne  court  had  not  jurisdiction  to  try  the  first  appeaL 
Washington  Bridge  Co.  ▼.  Stewarty  418. 

18.  The  Supreme  Court  has  no  power  to  review  its  decisions,  whether  in  a 

case  at  law  or  in  equiW.  A  final  decree  in  chancery  is  as  conclusive  as 
a  judgment  at  law.    fb, 

19.  An  affirmance  by  a  divided  court,  either  upon  a  writ  of  error  or  appeal,  is 

conclusive  upon  tbe  rights  of  the  parties.    lb. 

20.  Where  the  court  below  awarded  a  supersedeas  to  stay  execution,  but 

idfterwards  revoked  that  order  on  account  of  the  insufficiency  of  the 
security,  the  Supreme  Court  will  not  interfere  by  granting  a  superse- 
deas.   Black  V.  Zacharie^  453. 

21.  Nor  will  it  interfere  on  account  of  the  bankruptcy  of  the  defendant,  be- 

cause the  assignee  of  the  bankrupt  has  his  remedy  in  the  Circuit  Court 
lb. 

22.  Where  a  general  objection  is  made,  in  the  court  below,  to  the  reception 

of  testimony,  without  stating  the  grounds  of  the  objection,  this  court 
considers  it  as  vague  and  nugatory;  nor  ought  it  to  have  been  tolerated 
in  the  court  below.    Camden  v.  Doremue,  516. 

23.  If  the  citation  be  signed  by  the  clerk,  and  not  by  a  judee  of  the  Cir- 
cuit Court,  or  ajustice  of  the  Supreme  Court,  the  case  wul,  on  motion, 
be  dismissed.    The  United  States  v.  Uodge,  634. 

24.  The  38th  rule  of  court  forbids  the  insertion  of  the  whole  of  the  charge  of 
the  court  to  the  jury  in  a  general  bill  of  exceptions,  but  requires  that 
the  part  excepted  to  shall  be  specifically  set  out  Stimpson  v.  West 
Chester  BaUroad  Company,  663. 

26.  This  court  has  not  the  power  to  correct  any  errors  or  omissions  which 
may  have  been  made  in  the  Circuit  Court  in  framing  the  exception;  nor 
can  it  regard  any  part  of  the  charge  as  the  subject-matter  of  revision, 
unless  the  judges,  or  one  of  them,  certify  under  his  seal,  that  it  was 
excepted  to  at  the  triaL    lb. 

26.  If  the  omission  of  a  part  of  the  charge,  which  was  in  fact  embraced  in 
the  exception.  Is  a  mere  clerical  error,  the  party  will  be  entitled  to  a  cer' 
Uorcuri,  upon  producing  a  copy  of  the  exception,  properly  certified.    lb. 

27.  But  in  no  case  can  the  exception  certified  under  the  seals  of  the  judges  ol 
the  Circuit  Court  be  altered  or  amended.    lb. 

28.  Where  this  court  has  affirmed  the  title  to  lands  In  Florida,  and  referred. 
In  its  decree,  to  a  particular  survey.  It  would  not  be  pibper  for  the  court 
below  to  open  the  case  for  a  re-nearing,  for  the  purpose  of  adopting 
another  survey.    Chaires  v.  United  States,  611. 

89.  The  court  below  can  only  execute  the  mandate  of  this  court  It  has 
no  authority  to  disturb  the  decree,  and  can  only  settle  what  remains 
to  be  done.    lb. 

80.  A  court  is  not  bound  to  give  instructions  to  the  jury  in  the  terms  required 
'   by  either  party;  It  Is  sufficient  If  so  much  thereof  are  given  as  are  appli- 
cable to  the  evidence  before  the  jury,  and  the  merits  of  the  case  as  pre- 
sented by  the  parties.    Clymer^s  Lessee  v.  Dawkins,  674. 

81.  When  an  Issue  b  directed  by  a  court  of  chancery,  to  be  tried  by  a  court  of 
law,  and  In  the  course  of  the  trial  at  law,  questions  are  raised  and  bills 
of  exceptions  taken,  these  questions  must  be  brought  to  the  notice  and 
decUlon  of  the  court  of  chancery  which  sends  the  issue.  Brockett  v. 
Brocks^  601. 

tt.  If  this  Is  not  don?  *Ait  Directions  cannot  be  taken  in  an  appellate  court 
of  ehaaoaiy    i^ 
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88,  Jt  tlie  chancery  court  below  refers  matten  of  aoconnt  to  a  miater,  hia 
report  cannot  be  objected  to  in  the  appellate  court,  unleM  exceptions  to 
it  have  been  filed  in  the  court  below  in  the  manner  pointed  out  in  the 
7Sd  chancery  rule  of  this  court.    lb. 

84.  Where  a  cause  has  been  pending  in  this  oourt  for  two  terms,  a  writ  of  eer- 

Uorari  sent  down  at  the  instance  of  the  defendant  in  error,  to  com- 
plete the  record,  and  the  defendant  in  error  then  moyes  to  dismiss  the 
case  upon  the  ground  that  the  clerk  of  a  state  oourt  issued  the  writ  of 
error,  and  one  of  the  Judges  of  that  oourt  signed  the  citation,  the  motlcm 
comes  too  late.    McDonogh  v.  MiUaudouy  808. 

85.  Where  the  matter  in  dispute  is  below  the  amount  necessary  to  give  juris- 

diction to  this  court,  the  writ  of  error  must  be  dismissed,  on  motion. 
Winston  v.  The  United  BtcUee,  771. 
88.  Where  a  bill  was  filed  on  the  equity  side  of  the  court  below,  to  enjoin 
the  marshal  from  levying  an  execution  upon  certain  property,  which 
execution  was  for  a  less  sum  than  two  thousand  dollars,  an  appeal  from 
a  decree  dismissing  the  bill  will  not  lie  to  this  court,  although  the 
entire  value  of  the  property  may  be  more  than  two  thousand  dollars. 
Boas  V.  PrentiM,  771. 
87*  The  jurisdiction  of  the  court  does  not  depend  upon  the  amount  of  any 
contingent  loss  or  damage  which  one  of  the  parties  may  sustain  by  a 
decision  against  him,  but  upon  the  amount  in  dispute  between  them. 
lb, 
PUBLIC  LANDS. 

See  Lands,  Pubuo. 
QUESTIONS  OF  LAW  AND  FACT. 

See  Commercial  Law,  4;  Dutibs,  4. 
RECEIVER  OF  PUBLIC  MONEY. 

The  felonious  taking  and  carrying  away  the  public  moneys  in  the  custody 
of  a  receiver  of  public  moneys,  without  any  fault  or  negligence  on  his 
part,  does  not  discharge  him  and  his  sureties,  and  cannot  be  set  up  as  a 
defence  to  an  action  on  his  ofl&dal  bond.  The  United  States  v.  JPrea- 
cott,  678. 
BEPEAL. 

See  Compromise  Act,  1,  2;  Lead  Mnrxs,  4. 
SHIPS  AND  SHIPPING. 

1.  An  agreement  of  consortship  between  the  masters  of  two  vessels  engaged 

in  the  business  known  by  the  name  of  wrecking,  is  a  contract  capable 
of  being  enforced  in  an  admiralty  court,  against  property  or  proceeds  in 
the  custody  of  the  court.    Andrews  v.  Wall  et  at.,  668. 

2.  The  case  of  Ramsay  v.  Allegre,  12  Wheat.,  611,  commented  on,  and  ex- 

plained,   lb, 

3.  Such  an  agreement  extends  to  the  owners  and  crews,  and  ia  not  merely 

personal  Detween  the  masters.    lb, 
STATUTES. 
1.  The  court,  in  construing  an  act,  will  not  consider  the  motives,  or  rear 
sons,  or  opinions,  expressed  by  individual  members  of  Congress,  in 
debate,  but  will  look,  if  necessary,  to  the  public  history  of  the  times 
in  which  It  was  passed.    Aldridge  et  oL  v.  WUUetmSf  9. 

See  CONSTRUCTIOK. 

8.  In  ai&rmative  statutes,  such  parts  of  the  prior  as  may  be  incorporated 
into  the  subsequent  statute,  as  consistent  with  it,  must  be  considered  in 
force.    Daviess  v.  Fairbaim,  636. 

8.  If  a  subseouent  statute  be  not  repugnant  in  all  its  provisions  to  a  prior 
one,  yet  if  the  later  statute  ofearly  intended  to  prescribe  the  only 
rules  which  should  govern,  it  repeals  the  prior  one.    lb. 

i.  Under  the  application  of  these  rules,  the  law  of  Virginia,  passed  in 
1776,  authorizing  the  mayor  of  a  city  to  take  the  acknowledgment 
of  a  feme  covert  to  a  deed,  is  not  repealed  by  the  act  of  1786,  or  that 
of  1796.    lb. 

A.  Statutes  in  pari  materia  shovHd  betaken  into  consideration  in  construing  a 
law.  If  a  thing  contained  in  a  subsequent  statute  be  within  the  reason 
of  a  former  statute,  it  shall  be  taken  to  be  within  the  meaning  <rf  that 
statute.     United  States  v,  Freemany  656, 
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0.  And  If  it  can  be  gathered  from  a  subsequent  statute  iji  pari  materia  what 

meaning  the  legislature  attached  to  the  words  of  a  former  statute,  this 
will  amount  to  a  legislative  declaration  of  its  meaning,  and  will  govern 
the  construction  of  the  first  statute.    lb. 

7.  The  meaning  of  the  legislative  may  be  extended  beyond  the  precise 

words  usedin  the  law,  from  the  reason  or  motive  upon  which  the  legis- 
lature proceeded,  from  the  end  in  view,  or  the  purpose  which  was  de- 
signed; the  limitation  of  the  rule  being  that  to  extend  the  meaning  to 
any  case,  not  included  within  the  words,  the  case  must  be  shown  to 
come  within  the  same  reason  upon  which  the  law-maker  proceeded,  and 
not  a  like  reason.  lb, 
TAXATION. 

1.  When  the  purchaser  of  land  from  the  United  States  has  paid  for  it,  and 

received  a  final  certificate,  it  is  taxable  property,  according  to  the  sta- 
tutes of  Michigan,  although  a  patent  has  not  yet  been  issued.  Carroll 
V.  Safford,  441. 

2.  Taxation  upon  lands  so  held  is  not  a  violation  of  the  ordinance  of  1787,  as 

an  "  interference  with  the  primary  disposition  of  the  soil  by  Congress," 
nor  is  it ''  a  tax  on  the  lands  of  the  United  States.''  The  state  of  Michi- 
gan could  rightfully  impose  the  tax.  25. 
d.  It  was  competent  for  the  state  to  assess  and  tax  such  lands  at  their  full 
value,  as  the  absolute  property  of  the  holder  of  the  final  certifi<>at>',  and 
in  default  of  payment,  to  sell  them  as  if  he  owned  them  in  fee.  P-. 
TENANCY  IN  COMMON. 

1.  The  entry  and  possession  of  one  tenant  in  common  is  ordinarily  deemed 

the  entry  and  possession  of  all  the  tenants;  and  this  presumption  will 
prevail  in  favor  of  all,  until  some  notorious  act  of  ouster  or  adverse 
possession  by  the  party  so  entering  is  brought  home  to  the  knowledge  or 
notice  of  the  others.  When  this  occurs,  the  possession  is  from  that 
period  treated  as  adverse  to  the  other  tenants.  Clymer^a  Lessee  v. 
Dawkins,  674. 

2.  Such  a  notorious  ouster  or  adverse  possession  may  be  by  any  overt  act  in 

pais  of  which  the  other  tenants  have  due  notice,  or  the  assertion  in  any 
proceeding  at  law  of  a  several  and  distinct  claim  or  title.  If  ah  attempt 
be  made  to  obtain  a  partition,  although  the  legal  proceedings  by  which 
it  is  effected  may  be  invalid  or  defective,  still,  being  a  matter  of  public 
notoriety,  the  co-tenant  is  bound  at  his  peril  to  take  notice  of  the  claim 
to  adverse  possession  thus  set  up.    lb, 

8.  If  the  tenants  in  possession  only  claim  the  undivided  interest  which  was 

held  by  their  immediate  grantors,  it  is  not  adverse  to  the  remaining  part 
of  the  title,  and  such  persons  cannot  defend  themselves  in  ejectment  by 
giving  in  evidence  an  outstanding  title  elder  than  that  under  which  they 
claim;  nor  can  they  avail  themselves  of  the  Statute  of  Limitations.  lb. 
4»  But  if  the  occupants  entered  into  possession  and  held  the  lands  for  more 
than  twenty  years  before  the  commencement  of  the  suit,  by  a  purchase 
and  claim  thereof  in  entirety  and  severalty,  and  not  an  undivided  part 
thereof  in  co-tenancy,  it  is  an  adverse  possession,  and  the  Statute  of 
Limitations  is  a  good  plea.    lb, 

TOLLS. 

See  Constitutional  Law,  7-0. 

TRUSTS. 

1.  In  cases  of  trust,  where  the  trustee  has  violated  his  trust  by  an  illegal 

conversion  of  the  trust  property,  the  cestui  que  trunt  has  a  right  to 
follow  the  property  into  whosesoever  hands  he  may  find  it,  not  being  a 
bona  fide  purchaser  for  a  valuable  consideration,  without  notice.  Oliver 
et  al,  V.  Piatt,  3.S.3. 

2.  Where  a  trustee  has,  in  violation  of  his  trust,  invested  the  trust  property 

or  its  proceeds  in  any  other  pn^perty,  the  cestui  que  trust  has  his  option, 
either  to  hold  the  substituted  property  liable  to  the  original  trust,  or  to 
hold  the  trustee  himself  personally  liable  for  the  breach  of  the  trust.  lb, 

8b  The  option,  however,  belongs  to  the  cestui  que  trust  alone  and  is  for  his 
benefit,  and  not  for  the  benefit  of  the  trustee.    lb. 

4  If  the  trustee,  after  such  an  milawful  conversion  of  the  trust  property 
should  re-purchase  it,  the  ceUui  que  trust  may,  at  his  option,  eithei 


946  INDEX. 

TRUSTS— ( Continued. ) 

hold  the  original  property  sabject  to  the  tnut,  or  take  the  snbstliated 
property  in  which  it  has  been  invested,  in  lien  thereof.  And  the  tnu- 
tee,  in  such  a  case,  has  no  rieht  to  insist  that  the  trust  shall,  upon  the 
re-purchase,  attadi  exduaiy^y  to  the  original  trust  property.    A, 

5.  Where  the  trust  property  has  been  unlawrally  inyested,  with  other  funds 

of  the  trustee,  in  other  property,  the  latter,  in  the  hands  of  the  trustee, 
is  charaeable  pro  fonto  to  the  amount  or  value  of  the  original  prop- 
erty,   lb. 

6.  What  constitutes  notice  of  a  trust  ?    lb. 

7.  An  agent,  employed  by  a  trustee  in  the  management  of  the  trust  proi>- 

erty,  and  who  tl&ereby  acquires  a  knowledge  of  the  trust,  is,  if  he  after- 
wards becomes  posseissed  of  the  trust  property,  bound  by  tha  trust,  in 
the  same  manner  as  the  trustee.    lb. 

USURY. 

See  CoMUBBCiAL  Law,  1-4. 

VENDOR  AND  PURCHASER. 

1.  A  purchaser  by  a  deed  of  quit  daim  without  any  covenant  of  warranty, 

is  not  entitled  to  protection  in  a  court  of  eqmty  as  a  purchaser  for  a 
valuable  consideration,  without  notice;  and  he  takes  only  what  the 
vendor  could  lawfully  convey.    Oliver  v.  Piatty  888. 

2.  A  warranty,  either  lineal  or  collateral,  is  no  bar  to  an  heir  who  does  not 

daim  the  property  to  whldi  the  wanan^  is  attached  by  desoent,  tool 
as  a  purohaiser  thereof.    lb, 
WILLS. 

SeeDsviSBi 
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